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Preface 


This Replacement Volume 4A of the official Tennessee Code supersedes its 
2000 predecessor, and was made necessary by new and amendatory legislation. 
This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Titles 24 through 28 (Evidence and Witnesses; 
Judgments; Execution; Appeal and Review; Limitation of Actions). 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement 

Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 701 
EK. Water St., Charlottesville, Virginia 22902. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—HKHffective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 

—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 

—Section to Section References 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LexisNexis, 701 E. Water St., 
Charlottesville, Virginia 22902. 


ADVANCE CODE SERVICE 
Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 


pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
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reviews received after the cutoff for inclusion in the preceding Supplement, as 
well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. ; 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 
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LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 
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Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 
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Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (11), (ai), ete. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (co), ete. 

(1), (2), (3); ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (11), (ii), etc. Example citation: § 1-1-101(a)(1)(A)(i). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter Gif any) appear after each 
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repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 
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TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 24 
EVIDENCE AND WITNESSES 


. Witnesses and Privileged Communications. 
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. Attendance of Witnesses. 

. [Reserved]. 

Compensation of Witnesses. 
Presumptions. 

. Proof of Public Acts and Records. 
. Admissibility of Evidence. 

Lost Evidence. 

. Depositions. 


CHAPTER 1 


WITNESSES AND PRIVILEGED COMMUNICATIONS 


Section 


24-1-201. 
24-1-202. 
24-1-203. 
24-1-204. 
24-1-205. 
24-1-206. 
24-1-207. 
24-1-208. 
24-1-209. 
24-1-210. 
24-1-211. 


Part 1. [Reserved] 


Part 2. Privileged Communications 


Married persons. 

Transactions with mentally incompetent party. 

Transactions with decedent or ward — Dead man’s statute. 

Communications during crisis intervention. 

[Reserved.] 

Clergy — Communications confidential — Waiver — Misdemeanor offense. 

Communications between psychiatrist and patient. 

Persons gathering information for publication or broadcast — Disclosure. 

Communication between attorney and private detective privileged. 

Interpreters — Dual party relay operators. 

Deaf persons — Providing oral or deaf sign language interpreters in administrative and 
judicial proceedings. 


PART 1 
[RESERVED] 


PART 2 
PRIVILEGED COMMUNICATIONS 


24-1-201. Married persons. 


(a) In either a civil or criminal proceeding, no married person has privilege 
to refuse to take the witness stand solely because that person’s spouse is a 
party to the proceeding. 

(b) In a civil proceeding, confidential communications between married 
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persons are privileged and inadmissible if either spouse objects. This commu- 
nications privilege shall not apply to proceedings between spouses or to 
proceedings concerning abuse of one (1) of the spouses or abuse of a minor in 
the custody of or under the dominion and control of either spouse, including, 
but not limited to, proceedings arising under title 36, chapter 1, part 1; title 37, 
chapter 1, parts 1, 4 and 6; title 37, chapter 2, part 4; and title 71, chapter 6, 
part 1. This confidential communications privilege shall not apply to any 
insured’s obligations under a contract of insurance in civil proceedings. 

(c)(1) In a criminal proceeding a marital confidential communication shall 


be privileged if: 


(A) The communications originated in a confidence that they will not be 


disclosed; 


(B) The element of confidentiality is essential to the full and satisfac- 
tory maintenance of the relation between the parties; 

(C) The relation must be one which, in the opinion of the community, 
ought to be sedulously fostered; and 

(D) The injury to the relation by disclosure of the communications 
outweighs the benefit gained for the correct disposal of litigation. 

(2) Upon a finding that a marital communication is privileged, it shall be 
inadmissible if either spouse objects. Such communication privileges shall 
not apply to proceedings concerning abuse of one (1) of the spouses or abuse 
of a minor in the custody of or under the dominion and control of either 
spouse, including, but not limited to proceedings arising under title 37, 
chapter 1, parts 1 and 4; title 37, chapter 2, part 4; and title 71, chapter 6, 


part 1. 


History. 

Acts 1867-1868, ch. 75, § 1; 1868-1869, ch. 7, 
§ 1; 1869-1870, ch. 19, § 2; 1869-1870, ch. 78; 
1879, ch. 200, § 1; Shan., § 5596; Code 1932, 
§ 9777; Acts 1949, ch. 55, § 1; C. Supp. 1950, 
§ 9777; T.C.A. (orig. ed.), § 24-103; Acts 1995, 
ch. 53, § 1; 2000, ch. 831, §§ 1, 2. 


Cross-References. 
Attorney, as to communications, § 23-3-105. 
Confidentiality of public records, § 10-7-504. 
Conviction of felony, effect, § 40-20-112. 
Evidentiary privileges inapplicable in child 
sexual abuse cases, § 37-1-614. 
Information obtained by certified public ac- 
countants in course of employment, § 62-1-116. 
Witnesses entering or passing through state 
pursuant to summons, immunity, § 40-17-209. 


Section to Section References. 

This title is referred to in §§ 6-54-1018, 37- 
1-406. 

This section is referred to in § 37-1-411. 


Rule Reference. 
This title is referred to in Rule 7, § 12.13, of 
the Rules of the Supreme Court of Tennessee. 
This section is referred to in the Advisory 
Commission Comments under Rule 501 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 703. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Agency, §§ 4, 66; 9 Tenn. Juris., Discovery § 12; 
11 Tenn. Juris., Evidence, §§ 164, 199; 21 Tenn. 
Juris., Privileged Communications, §§ 5, 6; 24 
Tenn. Juris., Trusts and Trustees, § 21; 24 
Tenn. Juris., Usury, § 26; 24 Tenn. Juris., Ven- 
dor and Purchaser, § 9; 25 Tenn. Juris., Wit- 
nesses, §§ 11, 13, 19, 21. 


Law Reviews. 

A Meta-Analysis of the Tennessee Rules of 
Evidence (Neil P. Cohen), 57 Tenn. L. Rev. 1 
(1989). 

Admissibility in Tennessee of Spouses’ Testi- 
mony Concerning Their Private Affairs, 3 Vand. 
L. Rev. 298. 

Autopsy on Spousal Privilege (Donald F. 
Paine), 40 No. 6 Tenn. B.J. 32 (2004). 

Character Evidence as Affecting the Credibil- 
ity of Witnesses (J.A. Osoinach), 2 Tenn. L. Rev. 
165. 

Distinctive Features of the Tennessee Law of 
Trusts (Thomas H. Malone), 16 Tenn. L. Rev. 
33. 

Domestic Relations — Interspousal Tort Ac- 
tions for Personal Injuries — Conflict of Laws, 
23 Tenn. L. Rev. 1056. 
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Evidence — Confidential Communications 
Between Spouses — Admissibility of Testimony 
as to Conduct of Party Spouse, 3 Vand. L. Rev. 
656. 

Evidence — Privileged Communications Be- 
tween Husband and Wife, 41 Tenn. L. Rev. 943. 

Evidence — Privileged Communications in 
Divorce Actions: Psychiatrist-Patient and Pres- 
ence of Third Parties, 40 Tenn. L. Rev. 110. 

Evidence — State v. Hurley: Erosion of the 
Marital Privilege for Confidential Communica- 
tions in Tennessee, 25 U. Mem. L. Rev. 835 
(1995). 

Evidence — Testimony of Spouses — Inad- 
missible in Divorce Action For Cruelty, 2 Vand. 
L. Rev. 130. 

Hell Hath No Fury Like a Spouse Scorned — 
A Focus on Tennessee’s Marital Privilege for 
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Confidential Communications, 19 Mem. St. 
U.L. Rev. 57 (1989). 

Husband and Wife — Confidential Commu- 
nications in Divorce Actions, 20 Tenn. L. Rev. 
695. 

Paine on Procedure: Death of the Spousal 
Privilege (Donald F. Paine), 37 No. 1 Tenn. B.J. 
29 (2001). 

Should Tennessee Bury the Dead Man Stat- 
ute As Arkansas Has? (W. Dent Gitchel), 18 
Mem. St. U.L. Rev. 195 (1989). 

Statutory Construction — Restriction of Ap- 
plication of Statute to Contemporary Circum- 
stances — Parties as “Witnesses” under Ten- 
nessee Deposition Statute, 3 Vand. L. Rev. 666. 

The Marital Privilege in the Twenty-First 
Century, 32 U. Mem. L. Rev. 137 (2001). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Construction with Other Law. 

—Transactions with Decedent or Ward. 

—Emancipation Act. 

—Transactions with Incompetents. 

. Marital Relation Disqualifying. 

. —Examples. 

. —Presumptions. 

. —Burden of Proof. 

10. —Criminal Cases. 

11. —Death or Divorce. 

12. —Corroboration Required. 

13. —Subscribing Witnesses Not Covered. 

14. —Joint Title Transactions. 

15. Marital Relation Not Disqualifying. 

16. —Examples. 

17. —Interspousal Tort Immunity Abolished. 

18. —Statements of Fact. 

19. —Waiver. 

20. —Failure to Object. 

21. —Tax Fraud. 

22. —Communications in Presence of Third 
Persons. 

23. —Resulting Trust. 

24. Divorce. 

25. —To Show Cohabitation. 

26. —Grounds. 

27. Interest. 

28. —Credibility. 

29. —Competency. 

30. —Directed Verdict. 
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1. In General. 

The following conditions must exist before a 
communication may be considered privileged: 
(1) the communications must originate in a 
confidence that they will not be disclosed; (2) 
this element of confidentiality must be essen- 
tial to the full and satisfactory maintenance of 
the relation between the parties; (3) the rela- 
tion must be one which, in the opinion of the 


community, ought to be sedulously fostered; (4) 
the injury that would inure to the relation by 
the disclosure of the communications must be 
greater than the benefit thereby gained for the 
correct disposal of litigation. State v. Garland, 
617 S.W.2d 176, 1981 Tenn. Crim. App. LEXIS 
340 (Tenn. Crim. App. 1981), superseded by 
statute as stated in, State v. Kennedy, 7 S.W.3d 
58, 1999 Tenn. Crim. App. LEXIS 136 (Tenn. 
Crim. App. 1999). 

Under T.C.A. § 24-1-201(c)(1)(A)-(D), factor 
(A) focuses on the expectation of the communi- 
cating spouse at the time of the communication, 
whereas assessment for the presence of factors 
(B), (C), and (D) must be done from the facts as 
they exist at the time of the trial court’s ruling. 
State v. Mitchell, 137 S.W.3d 630, 2003 Tenn. 
Crim. App. LEXIS 670 (Tenn. Crim. App. 2003), 
appeal denied, — S.W.3d —, 2003 Tenn. LEXIS 
1169 (Tenn. Dec. 1, 2003). 

No comment should be made by the prosecu- 
tor on the defendant’s exercise of marital privi- 
lege. State v. Sexton, 368 S.W.3d 371, 2012 
Tenn. LEXIS 377 (Tenn. May 29, 2012). 


2. Construction with Other Law. 

This statute concerns itself only with the 
admissibility of evidence and does not provide a 
common law or statutory cause of action. Quar- 
les v. Sutherland, 215 Tenn. 651, 389 S.W.2d 
249, 1965 Tenn. LEXIS 640, 20 A.L.R.3d 1103 
(1965). 


3. —Transactions with Decedent or Ward. 

This section abolished the disqualification of 
parties and interested persons as witnesses, 
with certain exceptions including the one which 
was continued in force by § 24-1-203. Poole v. 
First Nat'l Bank, 29 Tenn. App. 327, 196 S.W.2d 
563, 1946 Tenn. App. LEXIS 72 (Tenn. Ct. App. 
1946). 

Claimants suing a decedent estate jointly 
and individually on the same alleged oral con- 
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tract of the decedent cannot testify for each 
other in their individual actions as to the trans- 
action with the decedent because of § 24-1-203 
since they are actually joint claimants even in 
their individual suits. Appolonio v. Baxter, 217 
F.2d 267, 1954 U.S. App. LEXIS 3110 (6th Cir. 
Tenn. 1954). 


4, —Emancipation Act. 

The act emancipating married women, 
§§ 36-601, 36-602 (now §§ 36-3-504, 36-3-505), 
did not change the rule of incompetency of 
spouses to testify as to matters occurring be- 
tween them as consequence of the marital re- 
lation. Crane & Co. v. Hall, 141 Tenn. 556, 213 
S.W. 414, 1919 Tenn. LEXIS 10 (1919). 


5. —Transactions with Incompetents. 

This section and § 24-1-202 are not to be 
construed in pari materia since reasons for 
enactment of sections are entirely different. 
Jackson v. Jackson, 186 Tenn. 337, 210 S.W.2d 
332, 1948 Tenn. LEXIS 554 (1948). 


6. Marital Relation Disqualifying. 


7. —Examples. 

All transactions and conversations had be- 
tween the husband and wife in relation to their 
own affairs, not in the presence of some third 
person, fall within the prohibition of the stat- 
ute. Kimbrough v. Mitchell, 38 Tenn. 539, 1858 
Tenn. LEXIS 221 (1858); State use of Barker v. 
McAuley, 51 Tenn. 424, 1871 Tenn. LEXIS 184 
(1871); Hyden v. Hyden, 65 Tenn. 406, 1873 
Tenn. LEXIS 374 (1873); Patton v. Wilson, 70 
Tenn. 101, 1878 Tenn. LEXIS 191 (1878); Orr v. 
Cox, 71 Tenn. 617, 1879 Tenn. LEXIS 122 
(1879); Phoenix Fire & Marine Ins. Co. v. Shoe- 
maker, 95 Tenn. 72, 31 S.W. 270, 1895 Tenn. 
LEXIS 65 (1895). See Allison v. Barrow, 43 
Tenn. 414, 1866 Tenn. LEXIS 70 (1866); Pilcher 
v. Rylee, 2 Tenn. App. 348, — S.W. —, 1925 
Tenn. App. LEXIS 111 (Tenn. Ct. App. 1925); 
Farmers Bank of Lynchburg v. Farrar, 4 Tenn. 
App. 186, 1926 Tenn. App. LEXIS 180 (1926); 
City Nat’l Bank v. Harle, 7 Tenn. App. 286, — 
S.W.2d —, 1928 Tenn. App. LEXIS 41 (Tenn. Ct. 
App. 1928); Cavert v. State, 158 Tenn. 531, 14 
S.W.2d 735, 1928 Tenn. LEXIS 184 (1929). 

In suit to set up a resulting trust in favor of 
the wife in husband’s lands, neither, as against 
creditors, may testify as to an agreement be- 
tween themselves as to the purchase, how land 
was to be paid for, or as to how title should be 
taken. Phoenix Fire & Marine Ins. Co. v. Shoe- 
maker, 95 Tenn. 72, 31 S.W. 270, 1895 Tenn. 
LEXIS 65 (1895); Hornsby v. City Nat] Bank, 
60 S.W. 160, 1900 Tenn. Ch. App. LEXIS 133 
(1900). 

Testimony of husband that land was pur- 
chased by him as agent of wife, with her means, 
under parol agreement between them that he 
should take title for convenience, is properly 
excluded. Hornsby v. City Nat'l Bank, 60 S.W. 
160, 1900 Tenn. Ch. App. LEXIS 133 (1900). 
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In an action on a note and to set aside a 
conveyance of land by defendant to his wife as 
fraudulent, evidence by defendant and his wife, 
that the recited consideration in the deed as 
being nominal merely was made by error of the 
draftsman, and that the defendant was largely 
indebted to his wife, was properly excluded. 
Crane & Co. v. Hall, 141 Tenn. 556, 213 S.W. 
414, 1919 Tenn. LEXIS 10 (1919). 

In an action on a life insurance policy con- 
taining double indemnity provision in case of 
accidental death, a letter addressed by insured 
to his wife which relates to personal, family, 
and confidential matters between them and 
which has no relation to the issues in suit, but 
was written in recognition of the uncertainties 
of life and to be delivered after death, falls 
within the spirit and letter of this statute. New 
York Life Ins. Co. v. Ross, 30 F.2d 80, 1928 U.S. 
App. LEXIS 2277 (6th Cir. Tenn. 1928), cert. 
denied, New York L. Ins. Co. v. Ross, 279 U.S. 
852, 49 Si Cty 348° 7a" Lid. 995;°1929' US. 
LEXIS 216 (1929). 

Conversation between husband and wife as 
to advisability of bringing damage suit by hus- 
band against wife’s brother was privileged and 
not admissible. Petway v. Hoover, 12 Tenn. App. 
618, — S.W.2d —, 1931 Tenn. App. LEXIS 7 
(Tenn. Ct. App. 1931). 

The existence of a debt from husband to wife 
cannot be established by their uncorroborated 
testimony. Robertson v. Wade, 17 Tenn. App. 
457, 68 S.W.2d 487, 1933 Tenn. App. LEXIS 80 
(Tenn. Ct. App. 1933). 

In wife’s action as intervenor to recover pro- 
ceeds from sale of racing mare which she al- 
leged her husband had given her, all testimony 
relative to conversations and transaction be- 
tween the husband and wife, not in presence of 
third person, was inadmissible while evidence 
as to ownership and possession of the mare, 
amounting to mere statements of fact, was 
admissible. State v. Caldwell, 21 Tenn. App. 
396, 111 S.W.2d 377, 1937 Tenn. App. LEXIS 42 
(Tenn. Ct. App. 1937). 

Proof of the execution of a written agreement 
between husband and wife, both having died 
since the agreement, could not be supplied by 
testimony relating to statements made by the 
wife while not in the husband’s presence since 
not only is this testimony hearsay but also it 
violates the rule that neither husband nor wife 
is competent to testify to matters occurring by 
virtue of, or in consequence of the marital 
relation and as the wife would therefore, be 
incompetent so are those to whom she made the 
statement. Pearson v. McCallum, 26 Tenn. App. 
413, 173 S.W.2d 150, 1941 Tenn. App. LEXIS 
144 (1941). 

Where proof of the execution of an agreement 
between husband and his deceased wife rested 
altogether upon the testimony of wife’s heirs to 
having heard wife read it, or the substance of it, 
and to having seen the signatures on it, but 
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they did not read it or have it in their hands, it 
was held that all the testimony of this charac- 
ter was properly excluded as hearsay and be- 
cause it was within the prohibition of this 
section. Pearson v. McCallum, 26 Tenn. App. 
413, 173 S.W.2d 150, 1941 Tenn. App. LEXIS 
144 (1941). 

Right of spouse to testify for or against the 
other spouse in a direct proceeding between the 
two has been expressly reserved, and it has 
never been held that they can do so if a timely 
objection and exception preserved. Jackson v. 
Jackson, 186 Tenn. 337, 210 S.W.2d 332, 1948 
Tenn. LEXIS 554 (1948). 

Testimony of husband and wife as to a matter 
that occurred between them by virtue of their 
marriage was held inadmissible in the follow- 
ing case: Citizens & Southern Nat'l Bank v. 
Auer, 514 F. Supp. 634, 1978 U.S. Dist. LEXIS 
18016 (E.D. Tenn. 1978), rev’d, Citizens & S. 
Natl] Bank v. Auer, 640 F.2d 837, 1981 U.S. 
App. LEXIS 20446 (6th Cir. 1981) (conveyance 
between spouses). 


8. —Presumptions. 

All marital communications are, by implica- 
tion, confidential, and a contrary intention 
must be made to appear by the circumstances 
of any given instance. Hazlett v. Bryant, 192 
Tenn. 251, 241 S.W.2d 121, 1951 Tenn. LEXIS 
399 (1951). 


9. —Burden of Proof. 

The burden of proof is upon a wife to show 
that sums paid to her husband or for him were 
loans. Robertson v. Wade, 17 Tenn. App. 457, 68 
S.W.2d 487, 1933 Tenn. App. LEXIS 80 (Tenn. 
Ct. App. 1933). 


10. —Criminal Cases. 

Act qualifying husband and wife as compe- 
tent witnesses for and against each other in 
civil actions, notwithstanding their marriage 
relation, with the exception of matters occur- 
ring between them by virtue of or in conse- 
quence of their marriage relation, is in effect a 
declaration that the general rule of incompe- 
tency as established by the common law shall 
remain and continue to be the rule in criminal 
cases against the one spouse when the other is 
offered as a witness. Norman v. State, 127 
Tenn. 340, 155 S.W. 135, 1912 Tenn. LEXIS 33, 
45 L.R.A. (n.s.) 399 (1913). 

Because defendant’s telephone call to spouse 
seeking a ride in the early morning hours was 
not intended to be confidential, the trial court 
correctly ruled that it was not privileged. State 
v. Price, 46 S.W.3d 785, 2000 Tenn. Crim. App. 
LEXIS 597 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 146 (Tenn. Feb. 26, 2001). 

Because defendant was on a public street 
when first seen by spouse wearing bloody cloth- 
ing, the incident could not be described as 
“originating in a confidence,” and therefore, no 
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privilege attached. State v. Price, 46 S.W.3d 
785, 2000 Tenn. Crim. App. LEXIS 597 (Tenn. 
Crim. App. 2000), review or rehearing denied, 
— §.W.3d —, 2001 Tenn. LEXIS 146 (Tenn. Feb. 
26, 2001). 

Because there was no eyewitness to the mur- 
der and there was evidence that the defen- 
dant’s marriage was already failing, the testi- 
mony of defendant’s spouse offered a significant 
benefit to the trial of fact, a greater benefit than 
any injury to the marriage caused thereby. 
State v. Price, 46 S.W.3d 785, 2000 Tenn. Crim. 
App. LEXIS 597 (Tenn. Crim. App. 2000), re- 
view or rehearing denied, — S.W.3d —, 2001 
Tenn. LEXIS 146 (Tenn. Feb. 26, 2001). 

By telling the jury that defendant’s wife had 
previously testified against him, but that she 
could not be compelled to testify at trial, the 
prosecutor invited an inference that her prior 
testimony was unfavorable to defendant and 
that he was claiming the marital privilege to 
suppress her incriminating testimony; there- 
fore, commenting on the privilege was im- 
proper. State v. Sexton, 368 S.W.3d 371, 2012 
Tenn. LEXIS 377 (Tenn. May 29, 2012). 


11. —Death or Divorce. 

On the point that divorce does not render 
husband and wife competent as to matters 
transpiring during the marriage, see Kim- 
brough v. Mitchell, 38 Tenn. 539, 1858 Tenn. 
LEXIS 221 (1858). 

Public policy, as well as the statute, forbids 
marital disclosures, and neither husband nor 
wife shall be permitted in any suit to disclose as 
witnesses any facts acquired by virtue of their 
marital relation, and this rule continues even 
after the marriage has been dissolved by death 
or divorce. German v. German, 47 Tenn. 180, 
1869 Tenn. LEXIS 31 (1869); Patton v. Wilson, 
70 Tenn. 101, 1878 Tenn. LEXIS 191 (1878); 
Orr v. Cox, 71 Tenn. 617, 1879 Tenn. LEXIS 122 
(1879); Washington v. Bedford, 78 Tenn. 243, 
1882 Tenn. LEXIS 169 (1882). 


12. —Corroboration Required. 

The existence of a debt from a husband to his 
wife cannot be established by their uncorrobo- 
rated testimony. Robertson v. Wade, 17 Tenn. 
App. 457, 68 S.W.2d 487, 1933 Tenn. App. 
LEXIS 80 (Tenn. Ct. App. 1933); McDonald v. 
Baldwin, 24 Tenn. App. 670, 148 S.W.2d 385, 
1940 Tenn. App. LEXIS 79 (Tenn. Ct. App. 
1940). 

Although there was some evidence in record 
that husband had given mare to wife by testi- 
mony of husband and wife but was not corrobo- 
rated by other creditable proof, it was not 
sufficient to establish the gift. State v. Caldwell, 
21 Tenn. App. 396, 111 S.W.2d 377, 1937 Tenn. 
App. LEXIS 42 (Tenn. Ct. App. 1937). 


13. —Subscribing Witnesses Not Covered. 
No one can be a competent subscribing wit- 
ness to instrument where such one is not a 
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competent witness to testify generally in a suit 
between the parties thereto, and, therefore, a 
wife is not a competent subscribing witness to a 
deed to which her husband is a party. The 
statute does not make devisees and other per- 
sons who were incompetent before it, compe- 
tent as subscribing witnesses. Third Nat'l Bank 
v. O’Brien, 94 Tenn. 38, 28 S.W. 293, 1894 Tenn. 
LEXIS 24 (1894). 


14. —Joint Title Transactions. 

Where deed was made to husband and wife 
jointly, if the action were brought in the name of 
the husband alone, he would be a competent 
witness for himself, but where the title is made 
to husband and wife jointly, and they both bring 
suit, then neither can be a witness for or 
against the other. Self v. Haun, 2 Shan. 123 
(1876). 


15. Marital Relation Not Disqualifying. 


16. —Examples. 

Husband and wife may testify for and 
against each other, except as to facts acquired 
by virtue of their relation as husband and wife. 
Orr v. Cox, 71 Tenn. 617, 1879 Tenn. LEXIS 122 
(1879); Washington v. Bedford, 78 Tenn. 243, 
1882 Tenn. LEXIS 169 (1882); Phoenix Fire & 
Marine Ins. Co. v. Shoemaker, 95 Tenn. 72, 31 
S.W. 270, 1895 Tenn. LEXIS 65 (1895). 

It is competent for wife to testify, as to an 
independent fact, that after a gift she held and 
claimed the proceeds and how she invested the 
same. Likewise statements by her to third 
persons, made when the property involved was 
purchased, are competent to show how and 
under what title it was to be held. Young v. 
Hurst, 48 S.W. 355, 1898 Tenn. Ch. App. LEXIS 
89 (1898). 

While wife may not testify to prove a gift by 
husband to her, she may testify that she held 
and claimed the thing given and its proceeds 
after it was given, and that the proceeds were 
invested in property the title to which was in 
her name. Young v. Hurst, 48 S.W. 355, 1898 
Tenn. Ch. App. LEXIS 89 (1898). 

In a suit against an executor to recover the 
amount of a note having been collected by him 
before the death of his testator, testimony of 
executor’s wife that the defendant paid the 
amount to testator was admissible since infor- 
mation was not derived from the marital rela- 
tion but was testimony to a fact arrived at as 
any third person might. Hill v. Fly, 52 S.W. 731, 
1899 Tenn. Ch. App. LEXIS 36 (1899). 

Where wife who was separated from her 
husband testified against him in a trial for 
armed robbery as state’s witness, privileged 
communication between spouses was inappli- 
cable as husband was not aware of her surveil- 
lance until she asked him what he was doing 
and the actions of defendant observed by wife 
could have been equally observed by general 
public. Burton v. State, 501 S.W.2d 814, 1973 
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Tenn. Crim. App. LEXIS 282 (Tenn. Crim. App. 
1973). 

The marital privilege does not apply to pre- 
vent the admission of testimony by a defen- 
dant’s spouse concerning acts of violence or 
personal injury inflicted by the defendant upon 
the children of either spouse or upon minor 
children in the custody of or under the domin- 
ion and control of either spouse. Adams v. 
State, 563 S.W.2d 804, 1978 Tenn. Crim. App. 
LEXIS 288 (Tenn. Crim. App. 1978). 

In a murder case, defendant’s wife’s testi- 
mony pertaining to the alleged crime should 
not have been excluded by the trial court, 
because the marriage was over, as the parties 
were separated, the wife harbored no desire for 
a reconciliation, and, at the time of the trial 
court’s ruling, the only reason that the wife had 
not filed for a divorce was lack of money. State 
v. Mitchell, 137 S.W.3d 630, 2003 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. 2003), ap- 
peal denied, — S.W.3d —, 2003 Tenn. LEXIS 
1169 (Tenn. Dec. 1, 2003). 

In a felony murder case, spousal privilege 
was not violated by admitting a letter written 
by defendant to his wife, where, given that the 
marriage was irretrievably damaged, there was 
no risk of injury to it by disclosure of the 
communication to be balanced against the ben- 
efit from correct disposal of the prosecution; 
and the testimony of defendant’s wife offered a 
significant benefit to the trier of fact, a greater 
benefit than any injury caused thereby. State v. 
Winters, 137 S.W.3d 641, 2003 Tenn. Crim. 
App. LEXIS 944 (Tenn. Crim. App. 2003), ap- 
peal denied, — S.W.3d —, 2004 Tenn. LEXIS 
298 (Tenn. Mar. 22, 2004). 

Petitioner failed to establish that the marital 
privilege applied to the statement in question, 
and even assuming his wife’s statements were 
communications between the parties, nothing 
showed that the statement originated in confi- 
dence, nor were the other factors for application 
of the privilege shown; counsel was not ineffec- 
tive for failing to further challenge the testi- 
mony on this basis after his objection was 
overruled, and petitioner was not entitled to 
post-conviction relief. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 21, 2017). 


17. —Interspousal Tort Immunity Abol- 
ished. 

Interspousal tort immunity is totally abol- 
ished in this state and all decisions to the 
contrary are overruled. Davis v. Davis, 657 
S.W.2d 753, 1983 Tenn. LEXIS 723 (Tenn. 
1983). 


18. —Statements of Fact. 

In suit filed by widow in name of administra- 
tor, who refused to sue, against defendant for 
killing of deceased, the widow was competent to 
testify concerning killing which she saw but in 
which she had no part though at the time she 
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was married to deceased, as reason for public 
policy did not exist under facts of the case. Hale 
v. Kearly, 67 Tenn. 49, 1874 Tenn. LEXIS 326 
(1874). 

Conversations and transaction between hus- 
band and wife, not in the presence of a third 
person, were inadmissible to prove that hus- 
band gave wife a horse, but evidence as to 
ownership and possession were statements of 
fact and were admissible. State v. Caldwell, 21 
Tenn. App. 396, 111 S.W.2d 377, 1937 Tenn. 
App. LEXIS 42 (Tenn. Ct. App. 1937). 

Testimony of wife that she invested her own 
money and testimony of husband that he used 
none of his own funds in exercising option to 
purchase lots were independent facts about 
which they could testify without violating this 
section. Marsh v. Galbraith, 31 Tenn. App. 482, 
216 S.W.2d 968, 1948 Tenn. App. LEXIS 106 
(Tenn. Ct. App. 1948). 


19. —Waiver. 

In suit by husband to impress trust on real 
estate conveyed by husband to wife wherein 
husband and wife both testified concerning 
same without any exception being raised to 
testimony there was a waiver of any alleged 
error of court in allowing parties to testify. 
Hunt v. Hunt, 169 Tenn. 1, 80 S.W.2d 666, 1934 
Tenn. LEXIS 102 (1935). 

The privilege that attaches to confidential 
communications between husband and wife 
may be waived, and the waiver belongs to the 
communicating spouse, the addressee of the 
communication not being entitled to object. 
Fraser v. United States, 145 F.2d 139, 1944 U.S. 
App. LEXIS 2423 (6th Cir. Tenn. 1944), cert. 
denied, Fraser v. Barton, 324 U.S. 849, 65S. Ct. 
684, 89 L. Ed. 1409, 1945 U.S. LEXIS 2417 
(1945). 


20. —Failure to Object. 

If no exception was taken to the evidence in 
the court below, none can be taken in the 
appellate court. Gunn v. Mason, 34 Tenn. 637, 
1855 Tenn. LEXIS 110 (1855); Birdsong v. Bird- 
song, 39 Tenn. 289, 1859 Tenn. LEXIS 214 
(Tenn. Apr. 1859); German v. German, 47 Tenn. 
180, 1869 Tenn. LEXIS 31 (1869). 

The testimony of the husband and wife as to 
matters occurring between them by virtue of or 
in consequence of the marital relation, even 
when admitted without objection, is insufficient 
to set up a contract between them to the preju- 
dice of the husband’s creditors, unless corrobo- 
rated. Crane & Co. v. Hall, 141 Tenn. 556, 213 
S.W. 414, 1919 Tenn. LEXIS 10 (1919). 

In a suit by a husband against his wife to 
impress a parol trust upon a joint interest in 
certain property held by the wife, where both 
testified as to trust agreement without objec- 
tion and exception, except that counsel for the 
wife objected to the husband’s testimony on the 
ground that it was contrary to the terms of a 
written instrument, no issue was raised by the 
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testimony relating to matters growing out of 
marital relation which could be considered on 
appeal, especially where it was not made a 
ground for a new trial. Hunt v. Hunt, 169 Tenn. 
1, 80 S.W.2d 666, 1934 Tenn. LEXIS 102 (1935). 


21. —Tax Fraud. 

The public policy which regards and protects 
as confidential the private communications, or 
the acts which are their equivalent, between 
husband and wife, does not necessarily extend 
to those communications and acts which are in 
furtherance of a fraud. Fraser v. United States, 
145 F.2d 139, 1944 U.S. App. LEXIS 2423 (6th 
Cir. Tenn. 1944), cert. denied, Fraser v. Barton, 
324 U.S. 849, 65S. Ct. 684, 89 L. Ed. 1409, 1945 
U.S. LEXIS 2417 (1945). 


22. —Communications in Presence of 
Third Persons. 

Conversations by husband and wife made in 
the presence of third persons are not privileged. 
Hazlett v. Bryant, 192 Tenn. 251, 241 S.W.2d 
121, 1951 Tenn. LEXIS 399 (1951). 

In a divorce action, it was erroneous for the 
trial judge to instruct a psychologist to testify 
about marital counseling sessions which in- 
cluded both spouses, over the objection of one 
spouse, because the presence of the objecting 
spouse at the joint counseling sessions did not 
constitute waiver of the psychologist-patient 
privilege. Guity v. Kandilakis, 821 S.W.2d 595, 
1991 Tenn. App. LEXIS 627 (Tenn. Ct. App. 
1991), rehearing denied, — S.W.2d —, 1991 
Tenn. App. LEXIS 652 (Tenn. Ct. App. Aug. 30, 
1991). 


23. —Resulting Trust. 

Plaintiff, who filed a suit against stepson, to 
establish a resulting trust in his favor on prop- 
erty in name of stepson could not testify that he 
made an agreement with his wife to purchase 
property involved as tenants by the entirety, 
but he could testify that he paid for lot and 
house located thereon in the belief that title to 
property was in name of himself and wife as 
tenants by entirety, since it was the statement 
of an independent fact and not a conversation. 
Greenwood v. Maxey, 190 Tenn. 599, 231 S.W.2d 
315, 1950 Tenn. LEXIS 586 (1950). 


24. Divorce. 

While the parties themselves may testify in a 
divorce proceeding as to statements made by 
the other spouse while both were in the pres- 
ence of a psychiatrist and a confidential rela- 
tionship between psychiatrist and patient ex- 
isted, the psychiatrist cannot divulge the 
privileged communications whether it be the 
actual conversations or diagnosis drawn there- 
from unless the patient waives the privilege or 
the communications fall within some exception 
to the privilege. Ellis v. Ellis, 63 Tenn. App. 361, 
472 S.W.2d 741, 1971 Tenn. App. LEXIS 225 
(Tenn. Ct. App. 1971). 
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While the statute on marital privilege codi- 
fied in this section exempts disclosure of confi- 
dences in a divorce action, the psychologist- 
patient privilege statute, § 63-11-213, does not; 
therefore, only the spouses, not the psycholo- 
gist who engages them in joint counseling, can 
testify about matters arising in the joint coun- 
seling. Guity v. Kandilakis, 821 S.W.2d 595, 
1991 Tenn. App. LEXIS 627 (Tenn. Ct. App. 
1991), rehearing denied, — S.W.2d —, 1991 
Tenn. App. LEXIS 652 (Tenn. Ct. App. Aug. 30, 
1991): 


25. —To Show Cohabitation. 

If testimony of one spouse is admitted to 
show continuance of cohabitation pending suit 
for divorce, the other may testify in denial. 
Gower v. State, 155 Tenn. 138, 290 S.W. 978, 
1926 Tenn. LEXIS 28 (1927) (decided before 
1949 amendment). 


26. —Grounds. 

No rule of public policy prevents wife from 
testifying as to acts constituting the grounds of 
divorce committed by her husband during the 
marriage. KE. W. M. v. J. C. M., 2 Tenn. Ch. App. 
463 (1897). 


27. Interest. 


28. —Credibility. 
Generally interest alone is enough to make a 
witness’s credibility a question for the jury, and 
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a verdict may not be directed upon the testi- 
mony of an interested witness, even though he 
is not contradicted, impeached, or discredited. 
Poole v. First Nat'l Bank, 29 Tenn. App. 327, 
196 S.W.2d 563, 1946 Tenn. App. LEXIS 72 
(Tenn. Ct. App. 1946). 


29. —Competency. 

A joint maker of a note is a competent wit- 
ness to prove that he was authorized to sign the 
name of his comaker as agent, the former rule 
to the contrary having been changed by statute. 
War Finance Corp. v. Ready, 2 Tenn. App. 61, — 
S.W. —, 1925 Tenn. App. LEXIS 93 (Tenn. Ct. 
App. 1925). 

A partner is competent to testify in direct 
examination subject to cross-examination as to 
existence of partnership. Wyatt v. Brown, 39 
Tenn. App. 28, 281 S.W.2d 64, 1955 Tenn. App. 
LEXIS 108 (Tenn. Ct. App. 1955). 


30. —Directed Verdict. 

Since the general abolishment of interest as a 
disqualification of witnesses, it has generally 
been held that interest alone is enough to make 
a witness’s credibility a question for the jury, 
and that a verdict may not be directed upon the 
testimony of an interested witness, even 
though he is not contradicted, impeached, or 
discredited. Poole v. First Nat’] Bank, 29 Tenn. 
App. 327, 196 S.W.2d 563, 1946 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. 1946). 


24-1-202. Transactions with mentally incompetent party. 


It is not lawful for any party to any action, suit, or proceeding to testify as to 
any transaction or conversation with, or statement by, any opposite party in 
interest, if such opposite party is incapacitated or disqualified to testify 
thereto, by reason of idiocy, lunacy, or insanity, unless called by the opposite 
side, and then only in the discretion of the court; provided, if a corporation be 
a party, this disqualification shall extend to its officers of every grade and its 


directors. 


History. 

Acts 1879, ch. 200, § 2; Shan., § 5597; Code 
1932, § 9779; Acts 1947, ch. 88, § 1; 1949, ch. 
55, § 2; C. Supp. 1950, § 9779; T.C.A. (orig. 
ed.), § 24-104; Acts 2009, ch. 281, § 1. 


Textbooks. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, § 20. 


Law Reviews. 

Alienability of Future Interests in Tennessee, 
5 Vand. L. Rev. 80. 

Competency and Impeachment of Witnesses 
(Leo Bearman, Jr.), 57 Tenn. L. Rev. 89 (1989). 


NOTES TO DECISIONS 


1. Construction with Other Sections. 

Section 24-1-201 and this section are not to 
be construed in pari materia since reasons for 
enactment of sections are entirely different. 
Jackson v. Jackson, 186 Tenn. 337, 210 S.W.2d 
332, 1948 Tenn. LEXIS 554 (1948). 


In an age discrimination suit, the jury’s ver- 
dict in favor of plaintiff was vacated because 
the admission of hearsay testimony was not 
harmless as if the out-of-court statements were 
excluded, plaintiff would have had only cireum- 
stantial evidence as a basis for his claim and 
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could not have met his burden of proof to show 
that the proffered reason was pretextual. Mor- 
gan v. Superior Catering Servs., — S.W.3d —, 
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2015 Tenn. App. LEXIS 202 (Tenn. Ct. App. Apr. 
7, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 665 (Tenn. Aug. 138, 2015). 


DECISIONS UNDER PRIOR LAW 


1. Incompetency of Party to Divorce. 

In suit for divorce by husband on the ground 
of cruel and inhuman treatment against wife 
who subsequent to filing of action became in- 
sane evidence as to transactions and conversa- 


tions between the two was properly excluded on 
objection by guardian ad litem for wife. Jackson 
v. Jackson, 186 Tenn. 337, 210 S.W.2d 332, 1948 
Tenn. LEXIS 554 (1948). 


24-1-203. Transactions with decedent or ward — Dead man’s statute. 


In actions or proceedings by or against executors, administrators, or guard- 
ians, in which judgments may be rendered for or against them, neither party 
shall be allowed to testify against the other as to any transaction with or 
statement by the testator, intestate, or ward, unless called to testify thereto by 
the opposite party. If a corporation is a party, this disqualification shall extend 


to its officers of every grade and its directors. 


History. 

Acts 1869-1870, ch. 78, § 2; Shan., § 5598; 
Code 1932, § 9780; Acts 1947, ch. 88, § 2; C. 
Supp. 1950, § 9780; T.C.A. (orig. ed.), § 24-105. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 601 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 703, 704. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
vancements, § 4; 12 Tenn. Juris., Executors 
and Administrators, § 94; 20 Tenn. Juris., Par- 
ties, § 2; 23 Tenn. Juris., Stipulations, § 2; 25 
Tenn. Juris., Witnesses, §§ 11, 18, 15, 21-24. 


Law Reviews. 

A Comparative Study of the Witness Rules in 
the Proposed Federal Rules of Evidence and in 
Tennessee Law (Jerry J. Phillips), 39 Tenn. L. 
Rev. 379. 


Competency and Impeachment of Witnesses 
(Leo Bearman, Jr.), 57 Tenn. L. Rev. 89 (1989). 

Evidence — Dead Man Statute — Observa- 
tion of Physical Conditions Not a “Transaction” 
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33. —Agent of “Party” Not Disqualified. 

34, —Testimony Admissible Against Third Per- 
son. 

35. —Administrator as to Funeral Expenses. 
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39. —Examples. 

40. —Assignment Not Rendering Payee Com- 
petent. 

41. —Suit in Own Right and as Administrator. 

42. —Surviving Partners Against Deceased 
Partner’s Estate. 

43. —Ejectment Proceedings by Executor. 

44, —Suit to Compel Accounting. 

45. —Deed Declared Trust. 

46. Called by Opposite Party. 
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50. —Death After Deposing — Rights of Oppo- 
site Party. 

51. —Incompetent Called as Witness. 

52. —Testimony Elicited on Cross-Examina- 
tion. 

53. Objections and Exceptions. 

54. —In General. 

55. —Sufficiency of Exception. 

56. —Waiver of Exception. 

57. —Waiver of Objection. 

58. —Sustaining and Overruling Exception 
Contrasted. 

59. —Cases Consolidated or Tried Together. 

60. —Harmless Error. 


Partner 


1. Purpose and Policy. 

The statute was primarily intended to pro- 
vide against the testimony of the living against 
the dead. Death having silenced the one, the 
law silences the other, the theory being that 
both or neither must be competent to testify. 
McDonald v. Allen, 67 Tenn. 446, 1874 Tenn. 
LEXIS 397 (1874); Bingham v. Lavender, 70 
Tenn. 48, 1878 Tenn. LEXIS 186 (1878); 
D’Armond v. Baker, 10 Tenn. App. 28, — S.W.2d 
—, 1928 Tenn. App. LEXIS 5 (Tenn. Ct. App. 
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1928); Baker v. Baker, 24 Tenn. App. 220, 142 
S.W.2d 737, 1940 Tenn. App. LEXIS 28 (Tenn. 
Ct. App. 1940); Kurn v. Weaver, 25 Tenn. App. 
556, 161 S.W.2d 1005, 1940 Tenn. App. LEXIS 
94 (Tenn. Ct. App. 1940); Poole v. First Nat'l 
Bank, 29 Tenn. App. 327, 196 S.W.2d 563, 1946 
Tenn. App. LEXIS 72 (Tenn. Ct. App. 1946); 
Newman v. Tipton, 191 Tenn. 461, 234 S.W.2d 
994, 1950 Tenn. LEXIS 459 (1950). 

The purpose of this section is to prevent the 
surviving party from having the benefit of his 
own testimony, when, by the death of his adver- 
sary, his representative was deprived of the 
decedent’s version of the transaction or the 
statement. Baker v. Baker, 24 Tenn. App. 220, 
142 S.W.2d 737, 1940 Tenn. App. LEXIS 28 
(Tenn. Ct. App. 1940). 

The statute is intended to prevent testimony 
of the living against the dead as to transactions 
between the claimant and the decedent where 
judgment is sought against representative of 
the estate. Watts v. Rayman, 62 Tenn. App. 333, 
462 S.W.2d 520, 1970 Tenn. App. LEXIS 269 
(Tenn. Ct. App. 1970). 


2. —Section Inapplicable to Suit Concern- 
ing Manner of Distribution Only. 

This section does not contemplate a proceed- 
ing, the result of which can neither increase nor 
diminish the assets of the estate, but concerns 
only the manner in which the assets will be 
distributed. Baker v. Baker, 24 Tenn. App. 220, 
142 S.W.2d 737, 1940 Tenn. App. LEXIS 28 
(Tenn. Ct. App. 1940). 


3. Construction and Interpretation. 

In a wrongful death case, the Dead Man’s 
Statue did not apply because the estate had no 
interest in the outcome; because a deceased 
patient had no surviving spouse, the interest in 
the litigation passed to his minor son. Although 
the action was brought in the name of the 
personal representative, it was brought on be- 
half of the next of kin. Choate Ex Rel. Clayton 
C. v. Vanderbilt Univ., — S.W.3d —, 2016 Tenn. 
App. LEXIS 39 (Tenn. Ct. App. Jan. 25, 2016). 


4, —Strict Construction Against Exclu- 
sion. 

This statute cannot be extended by the courts 
to cases not within its terms, upon the idea that 
they fall within the evil which was intended to 
be guarded against. As an exception, it must be 
strictly construed as against the exclusion of 
the testimony, and in favor of its admission. 
Hughlett v. Conner, 59 Tenn. 83, 1873 Tenn. 
LEXIS 29 (1873); Fuqua v. Dinwiddie, 74 Tenn. 
645, 1881 Tenn. LEXIS 190 (1881); Rielly v. 
English, 77 Tenn. 16, 1882 Tenn. LEXIS 8 
(1882), superseded by statute as stated in, 
Pioneer Bank v. Kelley, — S.W.2d —, 1994 
Tenn. App. LEXIS 599 (Tenn. Ct. App. Oct. 21, 
1994); Hill v. McLean, 78 Tenn. 107, 1882 Tenn. 
LEXIS 151 (1882); Grange Warehouse Ass’n v. 
Owen, 86 Tenn. 355, 7 S.W. 457, 1887 Tenn. 
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LEXIS 53 (1888); Montague v. Thomason, 91 
Tenn. 168, 18 S.W. 264, 1891 Tenn. LEXIS 90 
(1892); Baker v. Baker, 24 Tenn. App. 220, 142 
S.W.2d 737, 1940 Tenn. App. LEXIS 28 (Tenn. 
Ct. App. 1940); Kurn v. Weaver, 25 Tenn. App. 
556, 161 S.W.2d 1005, 1940 Tenn. App. LEXIS 
94 (Tenn. Ct. App. 1940); Christofiel v. Johnson, 
40 Tenn. App. 197, 290 S.W.2d 215, 1956 Tenn. 
App. LEXIS 134 (Tenn. Ct. App. 1956). 

The rule of this section cannot be extended to 
cases not in its terms on the idea that they fall 
within the evil intended to be remedied. Rielly 
v. English, 77 Tenn. 16, 1882 Tenn. LEXIS 8 
(1882), superseded by statute as stated in, 
Pioneer Bank v. Kelley, — S.W.2d —, 1994 
Tenn. App. LEXIS 599 (Tenn. Ct. App. Oct. 21, 
1994); Bernard v. Reaves, 27 Tenn. App. 121, 
178 S.W.2d 224, 1943 Tenn. App. LEXIS 155 
(Tenn. Ct. App. 1943); Carman v. Huff, 32 Tenn. 
App. 687, 227 S.W.2d 780, 1949 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. 1949). 

Where suit against defendant’s deceased 
agent was dismissed with prejudice, admission 
of evidence of conversations between the de- 
ceased agent and plaintiff was proper since the 
decedent’s estate was no longer a party to the 
lawsuit, and this statute cannot be extended to 
cases not within its terms. Haynes v. Cumber- 
land Builders, Inc., 546 S.W.2d 228, 1976 Tenn. 
App. LEXIS 212 (Tenn. Ct. App. 1976). 

It is the witness, not the evidence, which is 
declared incompetent by this section. Burchett 
v. Stephens, 794 S.W.2d 745, 1990 Tenn. App. 
LEXIS 364 (Tenn. Ct. App. 1990), rehearing 
denied, — S.W.2d —, 1990 Tenn. App. LEXIS 
424 (Tenn. Ct. App. June 13, 1990). 


5. —Matters Bringing Case Within Rule. 

Two things must concur to bring a case 
within the operation of this statute, and autho- 
rize the rejection of the evidence, namely (1) the 
proposed witness must be a party to the suit in 
such way that judgment may be rendered for or 
against him, and (2) the subject matter of his 
testimony must be concerning some “transac- 
tion with or statement by the testator, intes- 
tate, or ward.” Montague v. Thomason, 91 Tenn. 
168, 18 S.W. 264, 1891 Tenn. LEXIS 90 (1892); 
Leffew v. Mayes, 685 S.W.2d 288, 1984 Tenn. 
App. LEXIS 3055 (Tenn. Ct. App. 1984). 

This section contemplates those cases 
“wherein judgment may be rendered for the 
representative party and against the proposed 
witness, or vice versa. It does not comprehend a 
case wherein no judgment could be rendered 
either for or against the one called upon to 
testify, even though a judgment might be ren- 
dered for or against the personal representa- 
tive.” Bernard v. Reaves, 27 Tenn. App. 121, 178 
S.W.2d 224, 1943 Tenn. App. LEXIS 155 (Tenn. 
Ct. App. 1943). 

The competency of a witness under this sec- 
tion does not turn on whether the action is in 
tort or ex contractu but on whether in a given 
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case the proffered testimony relates to a “trans- 
action with or a statement by the deceased.” 
Christofiel v. Johnson, 40 Tenn. App. 197, 290 
S.W.2d 215, 1956 Tenn. App. LEXIS 134 (Tenn. 
Ct. App. 1956). 


6. —Oral or Written Transactions. 

The transactions with and statements by the 
deceased, about which a party cannot testify, 
may be either oral or in writing. Montague v. 
Thomason, 91 Tenn. 168, 18 S.W. 264, 1891 
Tenn. LEXIS 90 (1892). 


7. “Opposite Party” — Meaning. 

To render a party incompetent as a witness 
against the personal representative, it is not 
necessary that he should be an “opposite party” 
formally on the record, for, though a party be on 
the same side of the record with the personal 
representative, if his interest be antagonistic to 
that of the personal representative against 
whom he is called to testify, he will be incom- 
petent. But, regardless of his formal position as 
a party on the record, if his interest is not 
antagonistic to the personal representative, he 
is a competent witness against the representa- 
tive. Trabue, Davis & Co. v. Turner, 57 Tenn. 
447, 1872 Tenn. LEXIS 437 (1873); Hudgins v. 
Fanning, 63 Tenn. 574, 1874 Tenn. LEXIS 307 
(1874); Fuqua v. Dinwiddie, 74 Tenn. 645, 1881 
Tenn. LEXIS 190 (1881); Aymett v. Butler, 76 
Tenn. 453, 1881 Tenn. LEXIS 32 (1881); Hill v. 
McLean, 78 Tenn. 107, 1882 Tenn. LEXIS 151 
(1882). 


8. —“Transaction” — Meaning. 

Transactions with an intestate must have 
reference to things done in intestate’s presence, 
to which he might testify from his own personal 
knowledge, and not to things done outside his 
presence and hearing, though affecting liability 
of his estate. Waggoner v. Dorris, 17 Tenn. App. 
420, 68 S.W.2d 142, 1933 Tenn. App. LEXIS 76 
(Tenn. Ct. App. 1933). 

Even in tort actions there can be a “transac- 
tion” falling within the provisions of this sec- 
tion. Christofiel v. Johnson, 40 Tenn. App. 197, 
290 S.W.2d 215, 1956 Tenn. App. LEXIS 134 
(Tenn. Ct. App. 1956). 

Not everything pertaining to an action ex 
contractu is a “transaction” in the sense of this 
section. Christofiel v. Johnson, 40 Tenn. App. 
197, 290 S.W.2d 215, 1956 Tenn. App. LEXIS 
134 (Tenn. Ct. App. 1956). 

“Transaction with or statement by” the de- 
ceased within the meaning of the statute per- 
tains to matters of personal communication 
between claimant and deceased. Watts v. Ray- 
man, 62 Tenn. App. 333, 462 S.W.2d 520, 1970 
Tenn. App. LEXIS 269 (Tenn. Ct. App. 1970). 


9. —Testimony by Other Witnesses. 

This section prevents a “party” to a suit by or 
against the representative of a decedent from 
testifying to a transaction with or a statement 
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by the decedent, but it does not prevent other 
witnesses from testifying to such a transaction 
or statement. Poole v. First Nat'l Bank, 29 
Tenn. App. 327, 196 S.W.2d 563, 1946 Tenn. 
App. LEXIS 72 (Tenn. Ct. App. 1946); In re 
Estate of McClanahan, 63 Tenn. App. 301, 471 
S.W.2d 555, 1971 Tenn. App. LEXIS 222 (Tenn. 
Ct. App. 1971). 


10. —Interest Alone Does Not Disqualify. 

Interest alone is not a disqualifying factor 
under this statute. Carman v. Huff, 32 Tenn. 
App. 687, 227 S.W.2d 780, 1949 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. 1949). 


11. Determination of Competency. 


12. —Trial Judge. 

The competency of witnesses is a matter to be 
passed upon by the trial judge. Roy v. Sanford, 
140 Tenn. 382, 204 S.W. 1159, 1918 Tenn. 
LEXIS 51 (1918). 

The court will inquire into the status of the 
witness when called, and consider the interest 
existing between him and the calling party, 
regardless of the witness’ technical position on 
the record. Roy v. Sanford, 140 Tenn. 382, 204 
S.W. 1159, 1918 Tenn. LEXIS 51 (1918). 


13. —Burden of Proof. 

Where a witness is prima facie incompetent, 
the party tendering him has the burden of 
satisfying the court that he is competent. Oth- 
erwise his exclusion will not be ground for 
reversal. Story v. Saunders, 27 Tenn. 663, 1848 
Tenn. LEXIS 17 (1848). 


14. Evidence Admissible. 

Testimony of claimant identifying decedent’s 
signature on instrument on which claim 
against estate was based was admissible. In re 
Estate of Upchurch, 62 Tenn. App. 634, 466 
S.W.2d 886, 1970 Tenn. App. LEXIS 290 (Tenn. 
Ct. App. 1970). 

Court properly found that decedent’s daugh- 
ter’s counsel opened the door to testimony re- 
garding the decedent’s statement regarding his 
intentions in having his wife sign an antenup- 
tial agreement because when counsel for the 
decedent’s daughters was questioning the wife 
especially vigorously regarding whether the 
decedent ever misled her with respect to the 
signing of the antenuptial agreement, the wife 
responded by referring to the statement in 
question. Boote v. Shivers, 198 S.W.3d 732, 
2005 Tenn. App. LEXIS 661 (Tenn. Ct. App. 
2005), appeal denied, In re Estate of Boote v. 
Shivers, — S.W.3d —, 2006 Tenn. LEXIS 354 
(Tenn. 2006). 


15. —Transactions with Third Person. 

A witness is not precluded from testifying as 
to transactions between himself and a third 
person in which the decedent did not partici- 
pate. Where C., maker, agreed with D. that a 
note signed by the latter as surety should not be 
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delivered to W., deceased payee, unless another 
surety signed the note, this could be shown by 
parol evidence without violation of the statute. 
Waggoner v. Dorris, 17 Tenn. App. 420, 68 
S.W.2d 142, 1933 Tenn. App. LEXIS 76 (Tenn. 
Ct. App. 1933). 

This section does not prevent a defendant 
from testifying to conversations with a third 
party in an action by an administrator. Wag- 
goner v. Dorris, 17 Tenn. App. 420, 68 S.W.2d 
142, 1933 Tenn. App. LEXIS 76 (Tenn. Ct. App. 
1933). 

Where, in suit for fraud, plaintiff died pend- 
ing the action and suit was revived in name of 
the executor, this section did not prevent testi- 
mony of such executor as to transactions and 
statements made by the defendant and others 
to him. Smith v. Hooper, 59 Tenn. App. 167, 438 
S.W.2d 765, 1968 Tenn. App. LEXIS 339 (Tenn. 
Ct. App. 1968). 

Where stepson filed suit against stepfather’s 
estate, it was permissible for him to introduce 
statements made by his deceased mother in an 
attempt to prove existence between stepfather 
and mother of a contract to make joint and 
mutual wills, and there was no violation of this 
section since the deceased mother’s will and 
estate were not involved in the suit. Petty v. 
Estate of Nichols, 569 S.W.2d 840, 1977 Tenn. 
App. LEXIS 332 (Tenn. Ct. App. 1977). 


16. —Observations as to Physical Facts. 

Plaintiff who sued estate to recover damages 
for fall while entering store of deceased was 
competent to testify as to what occurred when 
she attempted to enter store, since evidence did 
not concern “transaction” with deceased. New- 
man v. Tipton, 191 Tenn. 461, 234 S.W.2d 994, 
1950 Tenn. LEXIS 459 (1950). 

In suit for personal injuries sustained while 
riding in automobile operated by defendant 
administrator’s intestate, plaintiff could not 
establish by her own testimony her relation- 
ship to defendant as passenger or guest in the 
car but could testify as to independent facts 
tending to establish that she was in such a 
position that deceased owed her the duty to 
exercise due care not to injure her. Christofiel v. 
Johnson, 40 Tenn. App. 197, 290 S.W.2d 215, 
1956 Tenn. App. LEXIS 134 (Tenn. Ct. App. 
1956). 


17. —Personal 
Party. 

Conversations with a deceased were admis- 
sible to set up a parol trust, and were not 
subject to statutory rule where suit was not by 
or against a personal representative or guard- 
ian. Savage v. Savage, 4 Tenn. App. 277, — S.W. 
—, 1927 Tenn. App. LEXIS 189 (Tenn. Ct. App. 
1927). 

In a suit on a note, plaintiffs conversations 
with deceased payee, at the time of deceased 
payee’s assignment of the note to plaintiffs 
assignor, were admissible, where decedent’s 
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administrator was not a party to the suit. 
Cothron v. Cothron, 21 Tenn. App. 388, 110 
S.W.2d 1054, 1937 Tenn. App. LEXIS 41 (Tenn. 
Ct. App. 1937). 

Death benefits of accident insurance policy 
inured to widow as statutory beneficiary under 
§§ 26-2-110, 56-7-201 rather than to estate so 
that widow was not precluded from testifying 
as to husband’s declarations even though she 
was executrix of estate. Newark Ins. Co. v. 
Seyfert, 54 Tenn. App. 459, 392 S.W.2d 336, 
1964 Tenn. App. LEXIS 162 (Tenn. Ct. App. 
1964). 


18. —Statements of Deceased Agent of 
Party as Evidence. 

Conversations and statements of an agent of 
a corporation, otherwise competent evidence 
against the corporation, are not rendered in- 
competent by the death of the agent. Burton v. 
Farmers’ Bldg. & Loan Ass’n, 104 Tenn. 414, 58 
S.W. 230, 1900 Tenn. LEXIS 11 (1900). 

In suit alleging fraudulent misrepresenta- 
tion by defendant’s agent, where, upon agent’s 
death, his estate was dismissed with prejudice, 
his statements to plaintiff were admissible 
against defendant. Haynes v. Cumberland 
Builders, Inc., 546 S.W.2d 228, 1976 Tenn. App. 
LEXIS 212 (Tenn. Ct. App. 1976). 


19. —Persons Not Parties as Witnesses — 
Examples. 

While a party cannot testify as to the terms of 
the contract made with the son of the other 
party’s intestate acting as the agent of his 
father, yet the agent of one of the parties 
through whom, for his principal, the contract 
was entered into, or the transaction and deal- 
ings were had, is competent, if not a party to 
the suit, to prove the transactions with or 
statements by the deceased party, in a suit 
between the representative of the decedent and 
the other party, though he was the agent of the 
living party, who is not competent as a witness 
to such statements, transactions, or contracts. 
Cottrell v. Woodson, 58 Tenn. 681, 1872 Tenn. 
LEXIS 318 (1872); Montague v. Thomason, 91 
Tenn. 168, 18 S.W. 264, 1891 Tenn. LEXIS 90 
(1892); Oliver v. Thomason, 13 Tenn. App. 307, 
— §.W.2d —, 1931 Tenn. App. LEXIS 74 (1931). 

The principal debtor in a judgment, not being 
a party to the proceedings to revive it against 
his stayor, is a competent witness, as against 
the executor of the deceased creditor, to prove 
that the stayor had paid the judgment. Kelton 
v. Jacobs, 64 Tenn. 574, 1875 Tenn. LEXIS 128 
(1875); Montague v. Thomason, 91 Tenn. 168, 
18 S.W. 264, 1891 Tenn. LEXIS 90 (1892). 

A defendant submitting to the judgment of a 
justice is not a party to the suit in the circuit 
court, on appeal by his codefendant, and is a 
competent witness in the circuit court to prove 
transactions with and statements by the intes- 
tate or testator whose personal representative 
is the plaintiff; and, therefore, he is competent 
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to prove a new promise by the deceased to take 
the note out of the statute of limitations. Fuqua 
v. Dinwiddie, 74 Tenn. 645, 1881 Tenn. LEXIS 
190 (1881). 

Where, in a replevin suit, the defendant, as 
personal representative of his intestate, and 
the plaintiff, both claim title to the property 
involved, under the same third party, the de- 
fendant by transactions before the death of his 
intestate, and the plaintiff by purchase since 
his death, from such third party, the latter, not 
being a party to the suit, is a competent witness 
in behalf of the plaintiff, to prove his (the 
witness’) transactions with and statements by 
the deceased, and thus to establish title in 
himself and the transfer of it to the plaintiff, 
after the intestate’s death. Rielly v. English, 77 
Tenn. 16, 1882 Tenn. LEXIS 8 (1882), super- 
seded by statute as stated in, Pioneer Bank v. 
Kelley, — S.W.2d —, 1994 Tenn. App. LEXIS 
599 (Tenn. Ct. App. Oct. 21, 1994). 

In a suit between a corporation and an ad- 
ministrator, a stockholder in the corporation 
and its superintendent, if not a party to the 
suit, is a competent witness on behalf of the 
corporation to prove a contract entered into 
between the decedent and the corporation, 
through himself as the latter’s agent. Grange 
Warehouse Ass'n v. Owen, 86 Tenn. 355, 7 S.W. 
457, 1887 Tenn. LEXIS 53 (1888). 

In a suit against an administrator to recover 
money paid to the deceased, as agent, for the 
plaintiffs benefit, the person making the pay- 
ment is a competent witness to prove that fact, 
although he is directly interested in the result 
of the suit, because he was the original debtor 
to the plaintiff, and the alleged payment was 
made to plaintiffs agent for collection, which 
fact, if established, would operate to discharge 
the witness from the original debt. McBrien v. 
Martin, 87 Tenn. 13, 9 S.W. 201, 1888 Tenn. 
LEXIS 28 (1888). 

In suit of a guardian and administrator 
against a corporation, the president of the cor- 
poration, if not a party to the suit, is a compe- 
tent witness for the corporation. Nashville 
Trust Co. v. First Nat'l Bank, 123 Tenn. 617, 
134 S.W. 311, 1910 Tenn. LEXIS 30 (1911). 

A husband is not a party to a controversy 
between his wife and an executor, wherein the 
executor seeks to have money paid to the wife 
by the husband as directed by the testator who 
was a payee in the note executed by the hus- 
band, declared to be an advancement charge- 
able against a bequest to her; and, therefore, 
his testimony in the wife’s behalf would be 
competent for her. Gibson v. Parkey, 142 Tenn. 
99, 217 S.W. 647, 1919 Tenn. LEXIS 39 (1919). 

In an action by an executor to recover on a 
note, defendant’s wife, who was not a proper 
party, was competent to testify that the testator 
directed her husband to pay the note to her, her 
interest in the result not rendering her incom- 
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petent. Gibson v. Parkey, 142 Tenn. 99, 217 S.W. 
647, 1919 Tenn. LEXIS 39 (1919). 

In a suit against an executor for the proceeds 
of a note claimed by complainants as gift from 
the decedent, the testimony of third persons as 
to conversations with the deceased, tending to 
show a gift of the note to complainants, was 
admissible. Wilson v. Wilson, 151 Tenn. 486, 
267 S.W. 364, 1924 Tenn. LEXIS 82 (1924). 

A guardian is not incompetent to testify 
where the proceeding is not by or against him. 
Sims v. Banks of Commerce & Trust Co., 14 
Tenn. App. 672, — S.W.2d —, 1932 Tenn. App. 
LEXIS 68 (Tenn. Ct. App. 1932). 

Testimony of claimant’s wife who was also his 
bookkeeper concerning contract between claim- 
ant and decedent was admissible. In re Estate 
of Upchurch, 62 Tenn. App. 634, 466 S.W.2d 
886, 1970 Tenn. App. LEXIS 290 (Tenn. Ct. 
App. 1970). 

Where a law firm filed a claim against the 
deceased for legal services rendered by the firm 
to the deceased, an attorney-employee of the 
firm who was an agent of the firm at the time 
the services were performed, but whose em- 
ployment with the firm had terminated prior to 
giving testimony, was not a party to the cause 
for or against whom a judgment may be ren- 
dered and was not incompetent as a witness. In 
re Estate of Pritchard, 735 S.W.2d 446, 1986 
Tenn. App. LEXIS 3442 (Tenn. Ct. App. 1986). 

Trial court, in a motion for summary judg- 
ment, erred by declining to consider as admis- 
sible evidence statements describing an over- 
heard telephone conversation in the affidavit of 
an employee of the law firm of a claimant who 
purported to be the owner of a disputed owner- 
ship interest in real property as the testimony 
was an admission of a party offered in evidence 
by a party-opponent. The status of the affiant 
as an employee of the claimant’s firm did not 
render the statement inadmissible under the 
Dead Man’s Statute under a theory of agency. 
Logan v. Estate of Cannon, — S.W.3d —, 2016 
Tenn. App. LEXIS 708 (Tenn. Ct. App. Sept. 23, 
2016). 


20. —Interested Persons Not Parties — 
Competency. 

It makes no difference how great interest the 
witness may have in the result, if he is not a 
party to the suit, he is competent to testify as to 
transactions with or statements by the testator, 
intestate, or ward. Hudgins v. Fanning, 63 
Tenn. 574, 1874 Tenn. LEXIS 307 (1874); Kel- 
ton v. Jacobs, 64 Tenn. 574, 1875 Tenn. LEXIS 
128 (1875); Fuqua v. Dinwiddie, 74 Tenn. 645, 
1881 Tenn. LEXIS 190 (1881); Rielly v. English, 
77 Tenn. 16, 1882 Tenn. LEXIS 8 (1882), super- 
seded by statute as stated in, Pioneer Bank v. 
Kelley, — S.W.2d —, 1994 Tenn. App. LEXIS 
599 (Tenn. Ct. App. Oct. 21, 1994); Grange 
Warehouse Ass’n v. Owen, 86 Tenn. 355, 7 S.W. 
457, 1887 Tenn. LEXIS 53 (1888); McBrien v. 
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Martin, 87 Tenn. 13, 9 S.W. 201, 1888 Tenn. 
LEXIS 28 (1888); Montague v. Thomason, 91 
Tenn. 168, 18 S.W. 264, 1891 Tenn. LEXIS 90 
(1892); Gibson v. Parkey, 142 Tenn. 99, 217S.W. 
647, 1919 Tenn. LEXIS 39 (1919). 


21. —Widow Sued Individually. 

In an action against the widow, individually 
and personally, for rents, the plaintiff is a 
competent witness to testify as to the oral lease 
contract, and the oral contract terminating the 
same, made with her deceased husband, al- 
though she is claiming under and relying upon 
the lease made with her deceased husband. 
Johnson v. Hall, 68 Tenn. 351, 1878 Tenn. 
LEXIS 21 (1878); Rielly v. English, 77 Tenn. 16, 
1882 Tenn. LEXIS 8 (1882), superseded by 
statute as stated in, Pioneer Bank v. Kelley, — 
S.W.2d —, 1994 Tenn. App. LEXIS 599 (Tenn. 
Ct. App. Oct. 21, 1994). 

A suit by the heirs of the deceased against the 
widow involving the title and ownership of 
personalty and realty was not an action by or 
against an executor or administrator as con- 
templated in this section so as to preclude 
testimony of the widow. Justice v. Henley, 27 
Tenn. App. 405, 181 S.W.2d 632, 1944 Tenn. 
App. LEXIS 87 (Tenn. Ct. App. 1944). 


22. —Assignee for Creditors and Heirs 
Sued. 

The statute is not applicable in an action by a 
mortgagor against assignee for creditors and 
heirs of deceased mortgagee seeking to have a 
deed declared a mortgage. Sellers v. Sellers, 53 
S.W. 316, 1899 Tenn. Ch. App. LEXIS 75 (1899). 


23. —Heirs or Distributees. 

The heir or devisee, upon the death of the 
ancestor, takes and holds the land in his own 
right; and he is a competent witness to testify, 
in a suit against him to recover the land, as to 
transactions with the ancestor of himself and 
plaintiffs, though it was argued he should be 
excluded under this statute. Hughlett v. Con- 
ner, 59 Tenn. 83, 1873 Tenn. LEXIS 29 (1873); 
O’Neal v. Breecheen, 64 Tenn. 604, 1875 Tenn. 
LEXIS 187 (1875); Beadles v. Alexander, 68 
Tenn. 604, 1877 Tenn. LEXIS 60 (1877). 

The children and heirs at law of a decedent 
are competent witnesses, under this section, to 
prove the declarations of their ancestor, at the 
time of placing them in possession of the prop- 
erty or estate with which they are sought to be 
charged as advancements. O’Neal v. Breecheen, 
64 Tenn. 604, 1875 Tenn. LEXIS 137 (1875). 

Heirs are competent witnesses when dece- 
dent’s estate is not sought to be charged with 
any claim against him, and the contest is be- 
tween his heirs and distributees as to questions 
of advancements, and they are, in such case, 
competent witnesses to prove the ancestor’s 
declarations otherwise admissible. Johnson v. 
Patterson, 81 Tenn. 626, 1884 Tenn. LEXIS 81 
(1884). 
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Certain statements recorded by heirs in a 
family journal and subsequently recounted by 
them during discovery depositions were admis- 
sible under Tenn. Code Ann. § 24-1-203 be- 
cause the heirs were called to testify by the 
opposite party. Holliman v. McGrew, 343 
S.W.3d 68, 2009 Tenn. App. LEXIS 58 (Tenn. 
Ct. App. Feb. 5, 2009). 


24. —Will Contest. 

On an issue of devisavit vel non, the devisees 
and legatees on the one hand, and the heirs and 
distributees on the other, are competent wit- 
nesses to prove the declarations or statements 
of the testator, where they are otherwise admis- 
sible; and even a legatee who is administrator 
of the testator is also a competent witness on 
such issue. This kind of proceeding is not an 
action by or against an executor or administra- 
tor, in the sense of this statute. Beadles v. 
Alexander, 68 Tenn. 604, 1877 Tenn. LEXIS 60 
(1877); Orr v. Cox, 71 Tenn. 617, 1879 Tenn. 
LEXIS 122 (1879); Davis v. Davis, 74 Tenn. 543, 
1880 Tenn. LEXIS 289 (1880); Patterson v. 
Mitchell, 9 Tenn. App. 662, 1929 Tenn. App. 
LEXIS 127 (1929). 


25. —Executor De Son Tort Sued. 

This statute applies only to actions by or 
against rightful personal representatives, and 
not where a party is sought to be held as 
executor of his own wrong. Alexander v. Kelso, 
60 Tenn. 5, 1872 Tenn. LEXIS 467 (1872). 


26. —Personal Representative Sued in 
Own Right. 

In an action of replevin against one described 
nominally as administrator of a certain estate, 
but actually against him individually and not 
in his representative character, the parties are 
competent witnesses as to agreement with the 
deceased, upon whose title the defendant relies. 
Rielly v. English, 77 Tenn. 16, 1882 Tenn. 
LEXIS 8 (1882), superseded by statute as 
stated in, Pioneer Bank v. Kelley, — S.W.2d —, 
1994 Tenn. App. LEXIS 599 (Tenn. Ct. App. Oct. 
21, 1994); Montague v. Thomason, 91 Tenn. 
168, 18 S.W. 264, 1891 Tenn. LEXIS 90 (1892). 

Assignment of error that a defendant as 
executor of his daughter’s will was not a com- 
petent witness was not available where com- 
plainant sought personal recovery against the 
defendant father for rents of estate collected. 
Connor v. Hickey, 48 S.W. 289, 1898 Tenn. Ch. 
App. LEXIS 71 (1898). 

This section was inapplicable to suit by credi- 
tor of estate against administratrix where no- 
vation resulted from creditor’s refraining to file 
claim against estate within the period provided 
by § 30-513 (now § 30-2-310) in reliance on 
administratrix’ promise to personally pay claim 
so that suit was against administratrix person- 
ally on the new contract and not against the 
estate. Hooper v. Neubert, 53 Tenn. App. 233, 
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381 S.W.2d 569, 1964 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1964). 


27. —Personal Representative as Nominal 
Party. 

Where the administrator is merely a nominal 
party, and the estate of his intestate has no 
interest in the result of the suit; as, where the 
widow brings suit in the name of the adminis- 
trator of her deceased husband’s estate, for the 
killing of her husband, the parties to the suit 
are competent witnesses to testify as to the 
transactions with and statements by the intes- 
tate. Hale v. Kearly, 67 Tenn. 49, 1874 Tenn. 
LEXIS 326 (1874). 

One having a claim for services performed for 
decedent may testify as to those services in a 
creditor’s suit to set aside a conveyance made 
by decedent, even though the administrator be 
a party to suit. Montgomery v. Clark, 46 S.W. 
466, 1898 Tenn. Ch. App. LEXIS 18 (1898). 

The maker of a note to a partner in whose 
name the firm business was done, when sued 
on by the surviving partners, to whom the note 
had passed by operation of law, might testify as 
to a payment to the deceased partner; and the 
fact that one of the surviving partners, as 
executor of the deceased partner, was joined as 
a complainant was immaterial, since this stat- 
ute contemplates only proper and necessary 
parties to the record, and such executor was 
only a nominal and unneccessary party. Turner 
v. Huggins, 130 Tenn. 181, 169 S.W. 754, 1914 
Tenn. LEXIS 14 (1914). 


28. —Witness When Nominal Party. 

Where an executor sued on a note and the 
defendant defended on the ground that the 
testator had directed him to pay the amount of 
the note to his (defendant’s) wife, and there- 
upon the executor had the wife made a party 
defendant, and sought to have such payment 
adjudged to be an advancement to her and 
chargeable against a bequest to her under the 
will, the wife was not thereby rendered incom- 
petent to testify as to conversations with the 
testator, as far as the rights of the husband 
were concerned, because she was only a nomi- 
nal party. Gibson v. Parkey, 142 Tenn. 99, 217 
S.W. 647, 1919 Tenn. LEXIS 39 (1919). 

In action for wrongful death, plaintiff admin- 
istratrix could testify with reference to finan- 
cial contributions by the deceased on the issue 
of damages, since no judgment could be entered 
for or against the witness in her personal 
capacity. Kurn v. Weaver, 25 Tenn. App. 556, 
161 S.W.2d 1005, 1940 Tenn. App. LEXIS 94 
(Tenn. Ct. App. 1940). 


29. —Parties Not Testifying for Own Ben- 
efit. 

A witness and party to the suit, whose inter- 
est is altogether on the side of the party against 
whom he is called to testify, is a competent 
witness to prove transactions with and state- 
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ments by the intestate, though his administra- 
tor is a party to the suit, for a party may testify 
in a suit by or against a personal representa- 
tive, if not for his own benefit. Hill v. McLean, 
78 Tenn. 107, 1882 Tenn. LEXIS 151 (1882); 
Montague v. Thomason, 91 Tenn. 168, 18 S.W. 
264, 1891 Tenn. LEXIS 90 (1892). 

This statute was never intended to deprive 
litigants of the testimony of nominal but disin- 
terested parties, nor, for stronger reason, of 
parties whose interests are the same as, or not 
antagonistic to, those against whom they are 
called to testify; as, a vendee of land is a 
competent witness to prove an oral contract 
between his vendor and his deceased mort- 
gagee, that the vendor’s equitable lien should 
be superior to the mortgage, in a suit by the 
personal representative of the vendor against 
the vendee and the personal representative of 
the deceased mortgagee to enforce such lien. 
Hill v. McLean, 78 Tenn. 107, 1882 Tenn. 
LEXIS 151 (1882); Montague v. Thomason, 91 
Tenn. 168, 18 S.W. 264, 1891 Tenn. LEXIS 90 
(1892). 

Party to suit whose interest is altogether on 
the side of him against whom he is called to 
testify if competent to prove statements by and 
transactions with intestate, may testify though 
administrator is also a party. (Vendee of land 
proving an oral agreement that vendor’s equi- 
table lien should be superior to a mortgage.) 
Hill v. McLean, 78 Tenn. 107, 1882 Tenn. 
LEXIS 151 (1882). 

This section necessarily contemplates only 
those cases wherein judgment may be rendered 
for the representative party and against the 
proposed witness, or vice versa. It does not 
comprehend a case wherein no judgment could 
be rendered either for or against the one called 
upon to testify, even though a judgment might 
be rendered for or against the personal repre- 
sentative. Kurn v. Weaver, 25 Tenn. App. 556, 
161 S.W.2d 1005, 1940 Tenn. App. LEXIS 94 
(Tenn. Ct. App. 1940); Carman v. Huff, 32 Tenn. 
App. 687, 227 S.W.2d 780, 1949 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. 1949). 


30. —Rebutting Admissions. 

In an action by an executor to have a pay- 
ment made by testator charged against the 
legacy as an advancement, it was competent for 
the legatee to testify as to a conversation she 
had with the testator, to rebut testimony of the 
executor as to admissions made by the legatee, 
but not to prove that the money given her by 
the testator was given as a gift and not as an 
advancement. Gibson v. Buis, 142 Tenn. 138, 
218 S.W. 220, 1919 Tenn. LEXIS 43 (1919). 

The testimony of complainants as to conver- 
sations with the decedent, tending to show why 
they permitted the decedent to use part of the 
collections on the note for his own purposes 
during his lifetime, is admissible as tending to 
rebut the inference that they had surrendered 
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or did not claim the note. Wilson v. Wilson, 151 
Tenn. 486, 267 S.W. 364, 1924 Tenn. LEXIS 82 
(1924). 


31. —Testimony by Party as to Facts Not 
Specified. 

A party incompetent as a witness to testify as 
to specified facts under this statute may testify 
as to other facts. Jones v. Waddell, 59 Tenn. 
338, 1873 Tenn. LEXIS 71 (1873); Hill v. 
McLean, 78 Tenn. 107, 1882 Tenn. LEXIS 151 
(1882); Montague v. Thomason, 91 Tenn. 168, 
18 S.W. 264, 1891 Tenn. LEXIS 90 (1892). 

A party is competent as a witness to testify as 
to the loss or destruction of a paper, though not 
competent to prove its contents. Such witness 
may prove the existence and loss of such paper, 
and its contents may be proved by any compe- 
tent witness knowing the same. Mason v. Spur- 
lock, 63 Tenn. 554, 1874 Tenn. LEXIS 304 
(1874); Montague v. Thomason, 91 Tenn. 168, 
18 S.W. 264, 1891 Tenn. LEXIS 90 (1892); 
Minnis v. Abrams, 105 Tenn. 662, 58 S.W. 645, 
1900 Tenn. LEXIS 120, 80 Am. St. Rep. 913 
(1900). 

In suit by an administrator to subject realty, 
now claimed by defendant but formerly belong- 
ing to decedent’s judgment debtor, to satisfac- 
tion of the judgment, testimony of defendant 
relating to transactions with such judgment 
debtor, now deceased, is competent. The contro- 
versy is not between defendant and such de- 
ceased judgment debtor. Green v. Huggins, 52 
S.W. 675, 1898 Tenn. Ch. App. LEXIS 164 
(1898). 

In action against an executor to recover 
amount of note collected by him before testa- 
tor’s death, testimony of defendant’s wife that 
she saw defendant pay the amount to testator 
is admissible, even though the wife is a nominal 
party. Hill v. Fly, 52 S.W. 731, 1899 Tenn. Ch. 
App. LEXIS 36 (1899). 

In an action against an administrator, the 
complainant is competent to prove his posses- 
sion of a letter to himself from the deceased, 
which he offers in evidence, and that it is in the 
handwriting of the deceased. These facts do not 
constitute “transactions with, or statements 
by,” the deceased. They are independent facts 
which may be proved by either party to the suit. 
Minnis v. Abrams, 105 Tenn. 662, 58 S.W. 645, 
1900 Tenn. LEXIS 120, 80 Am. St. Rep. 913 
(1900). 

The statute does not make the surviving 
party wholly incompetent; it only excludes his 
testimony respecting transactions with or 
statements by the person deceased. Minnis v. 
Abrams, 105 Tenn. 662, 58 S.W. 645, 1900 
Tenn. LEXIS 120, 80 Am. St. Rep. 913 (1900). 

In action against executor for services ren- 
dered to the testate, court erred in permitting 
plaintiff to testify as to transactions with the 
deceased, but it was not error to permit plain- 
tiff to testify as to circumstances tending to 


17 WITNESSES AND PRIVILEGED COMMUNICATIONS 


establish liability of deceased. Brown v. Fuqua, 
9 Tenn. App. 22, — S.W.2d —, 1928 Tenn. App. 
LEXIS 210 (Tenn. Ct. App. 1928). 


32. —Transaction with Surviving Partner 
Arising After Partner’s Death. 

The statute does not apply to suit against an 
administrator growing out of a transaction with 
a surviving partner of a firm in which testator 
was a member, continued by the surviving 
partner under the will. Hambough v. Carney, 62 
S.W. 503, 1901 Tenn. Ch. App. LEXIS 54 (1901). 


33. —Agent of “Party” Not Disqualified. 

This section prevents a “party” to a suit by or 
against the representative of a decedent from 
testifying to a transaction with or a statement 
by the decedent, but it does not prevent other 
witnesses from testifying to such a transaction 
or statement. Therefore a bank cashier in suit 
by bank against administratrix on note ex- 
ecuted by decedent could testify to decedent’s 
statement as to making a new note, and the 
fact that cashier was a stockholder and had 
handled the transaction as agent for plaintiff 
did not disqualify him to testify to such trans- 
action or statement by decedent. Poole v. First 
Nat’l Bank, 29 Tenn. App. 327, 196 S.W.2d 563, 
1946 Tenn. App. LEXIS 72 (Tenn. Ct. App. 
1946). 


34, —Testimony Admissible Against Third 
Person. 

An administrator could not claim his right 
under this statute to have testimony excluded 
in a manner to deprive plaintiff of her right to 
introduce the same testimony in good faith 
against a third person, for the plaintiff was an 
incompetent witness only in her action against 
the administrator and not in her action against 
the other party defendant. Carman v. Huff, 32 
Tenn. App. 687, 227 S.W.2d 780, 1949 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. 1949). 


35. —Administrator as to Funeral Ex- 
penses. 

Where funeral expenses were paid by a third 
person, the administrator may competently tes- 
tify that he repaid such third person, and be 
entitled to credit in his accounts. Wooten v. 
House, 36 S.W. 932, 1895 Tenn. Ch. App. LEXIS 
48 (1895). 


36. —Ownership of Property by Widow. 

An action by a widow to determine the own- 
ership of property devised by her husband’s will 
is not an action against the executor or admin- 
istrator as contemplated by this section and the 
widow may testify to transactions and state- 
ments made by her deceased husband. Justice 
v. Henley, 27 Tenn. App. 405, 181 S.W.2d 632, 
1944 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1944). 


37. —Establishment of Share by Dissen- 
tient Widow. 

A proceeding by a widow to establish her 

right to share in the estate of her husband as a 
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dissentient widow according to the statutory 
provisions relating thereto rather than accord- 
ing to the husband’s will does not increase or 
diminish the assets of the estate but concerns 
only the manner in which the assets are dis- 
tributed and as such it does not fall within the 
meaning and reason of this section, and testi- 
mony of the widow as to statements and trans- 
action with her husband should be admitted. 
Baker v. Baker, 24 Tenn. App. 220, 142 S.W.2d 
737, 1940 Tenn. App. LEXIS 28 (Tenn. Ct. App. 
1940). 


38. Evidence Inadmissible. 

T.C.A. § 24-1-203 does not apply in cases 
where the transaction about which the testi- 
mony was offered does not increase or diminish 
the decedent’s estate but concerns only the 
manner in which the assets will be distributed. 
Cantrell v. Estate of Cantrell, 19 S.W.3d 842, 
1999 Tenn. App. LEXIS 873 (Tenn. Ct. App. 
1999). 

In case involving whether attorney for debtor 
was entitled to testify as to substance of com- 
munications exchanged between himself and 
defendants’ former attorney, who was deceased, 
with respect to negotiated consent order, Ten- 
nessee Dead Man’s Statute did not, on its own, 
prohibit attorney from acting as witness on 
behalf of debtor because attorney was not party 
to suit such that judgment could be rendered 
for or against him. Ramco-Remodel Am. Corp. 
v. Wallis (In re Ramco-Remodel Am. Corp.), 536 
B.R. 206, 2015 Bankr. LEXIS 2943 (Bankr. 
W.D. Tenn. May 6, 2015). 


39. —Examples. 

Guardian is incompetent to testify against 
his ward in any proceeding involving his man- 
agement of the ward’s estate. Garwood v. Coo- 
per, 59 Tenn. 101, 1873 Tenn. LEXIS 33 (1878). 

Upon a bill filed by a judgment creditor to 
reach the indebtedness of a decedent to the 
judgment debtor by open account, such judg- 
ment debtor, made a party to the suit, is not a 
competent witness to prove the account, or the 
transactions with or a statement by the intes- 
tate, tending to establish the debt. An actual 
assignment or a transfer of the account by the 
judgment debtor to the complainant judgment 
creditor, pending the suit, could not alter the 
result. Aymett v. Butler, 76 Tenn. 453, 1881 
Tenn. LEXIS 32 (1881). 

Principal cannot throw payment of his note 
on his deceased surety’s estate by his testimony 
as to their transactions, as where such princi- 
pal is a defendant to a suit to enjoin a suit at 
law on the note against the estate of the surety, 
such principal is incompetent to prove transac- 
tions with and statements made by complain- 
ant’s testator that would release him from the 
payment of the note as principal and compel 
testator’s estate to pay the same, where such 
testator was only a surety on the note. Wash- 
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ington v. Bedford, 78 Tenn. 248, 1882 Tenn. 
LEXIS 169 (1882). 

It is not competent to show by a maker of a 
note sued thereon that he had sent renewal of 
note to deceased payee in pursuant to instruc- 
tions contained in a letter from such payee 
received by witness but lost. Montague v. 
Thomason, 91 Tenn. 168, 18 S.W. 264, 1891 
Tenn. LEXIS 90 (1892). 

A complainant’s diary or mere memorandum 
of an account with a person subsequently de- 
ceased is inadmissible against his executor. 
Nance v. Callender, 51 S.W. 1025, 1898 Tenn. 
Ch. App. LEXIS 149 (1898). 

One claiming personal property under bill of 
sale from a decedent as against administrator 
of the latter’s widow may testify to the fact of 
such bill of sale and file it as evidence, and also 
state where he was when he received it and 
when he executed his note for it, but cannot 
state what passed between himself and dece- 
dent leading up to the trade. Royston v. McCul- 
ley, 59 S.W. 725, 1900 Tenn. Ch. App. LEXIS 
118, 52 L.R.A. 899 (1900). 

Testimony by an alleged donee as to what 
was said to him by decedent donor respecting 
certificates of deposit in a bank claimed by him 
as against the personal representative is not 
competent. Royston v. McCulley, 59 S.W. 725, 
1900 Tenn. Ch. App. LEXIS 118, 52 L.R.A. 899 
(1900). 

Where the complainant filed a bill to subject 
the decedent’s real estate to the payment of a 
debt, making the administrator and heirs of the 
decedent parties, both being necessary parties, 
and an accounting being necessary, the judg- 
ment after which would run against the admin- 
istrator the complainant cannot testify as to 
transactions with the deceased, even as against 
the heirs, as the land can only be subjected by a 
judgment against the administrator. Hooker v. 
Peterson, 140 Tenn. 280, 204 S.W. 858, 1918 
Tenn. LEXIS 42 (1918). 

In a suit by an executor to recover the pos- 
session of a note payable to the deceased, and 
which the defendant claimed as a gift from the 
deceased, the defendant was not competent to 
testify as to transaction with the statement by 
the deceased, though specified amounts were 
bequeathed to the defendant and another from 
the proceeds of the note, for it was the com- 
plainant’s duty as executor to take charge of 
the assets of the estate, and distribute the 
proceeds to the beneficiaries named. Atchley v. 
Rimmer, 148 Tenn. 303, 255 S.W. 366, 1923 
Tenn. LEXIS 19, 30 A.L.R. 1481 (1923); Wilson 
v. Wilson, 151 Tenn. 486, 267 S.W. 364, 1924 
Tenn. LEXIS 82 (1924). 

Where, in divorce, husband was given cus- 
tody of children, and after his death, the di- 
vorced wife petitioned for custody of children, 
her testimony as to statements made by the 
husband was not admissible. Newburger v. 
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Newburger, 10 Tenn. App. 555, — S.W.2d —, 
1930 Tenn. App. LEXIS 2 (Tenn. Ct. App. 1930). 

A party cannot testify in favor of his coparty 
where the interests of the two are joint or so 
connected that both must succeed or fall to- 
gether. Nashville Trust Co. v. Williams, 15 
Tenn. App. 445, — S.W.2d —, 1932 Tenn. App. 
LEXIS 1138 (Tenn. Ct. App. 1932). 

Where complainant administrator, in a suit 
to determine to whom proceeds of an insurance 
policy were payable, was not discharged but 
remained a party in possession of the funds, a 
judgment necessarily had to be entered against 
him as to distribution, and the statute applies. 
Nashville Trust Co. v. Williams, 15 Tenn. App. 
445, — §.W.2d —, 1932 Tenn. App. LEXIS 113 
(Tenn. Ct. App. 1932). 

Since plaintiff seeking judgment on a note 
against an executor could not be called to 
testify except by the adverse party, a stipula- 
tion that plaintiff would testify that defen- 
dant’s testator falsely represented that the note 
was secured by a mortgage is to be treated as 
unimportant. Freeman v. Citizens’ Nat'l Bank, 
167 Tenn. 399, 70 S.W.2d 25, 1933 Tenn. LEXIS 
54 (1934). 

In an action by an executor against the 
trustee of the testate, the testimony of the 
trustee relating to transactions with or state- 
ments by the testate was properly excluded. 
Patton v. Hardison, 20 Tenn. App. 585, 101 
S.W.2d 698, 19386 Tenn. App. LEXIS 50 (Tenn. 
Ct. App. 1936). 

Claimants suing a decedent estate jointly 
and individually on the same alleged oral con- 
tract of the decedent cannot testify for each 
other in their individual actions as to the trans- 
action with the decedent because of this section 
since they are actually joint claimants even in 
their individual suits. Appolonio v. Baxter, 217 
F.2d 267, 1954 U.S. App. LEXIS 3110 (6th Cir. 
Tenn. 1954). 

Where three employees of decedent put in 
claim against estate for bonus which decedent 
had promised them it was improper to permit 
such claimants to testify as to conversations 
with deceased for the purpose of proving the 
claims of the coclaimants. Durham v. Webb, 46 
Tenn. App. 429, 330 S.W.2d 355, 1959 Tenn. 
App. LEXIS 108 (Tenn. Ct. App. 1959). 

In an action against the operator of a motor 
vehicle for the wrongful death of a guest pas- 
senger, testimony by the defendant that the 
decedent said nothing prior to the accident is 
inadmissible. Winston v. Roe, 246 F. Supp. 246, 
1965 U.S. Dist. LEXIS 7144 (E.D. Tenn. 1965). 

In a malpractice suit against the estate of a 
deceased physician the court properly excluded 
all testimony concerning the alleged absence of 
informed consent by the plaintiff to the course 
of treatment given him since such testimony 
necessarily would have related to conversations 
with or transactions involving the deceased 
doctor. Chumbler v. McClure, 505 F.2d 489, 
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1974 U.S. App. LEXIS 6370 (6th Cir. Tenn. 
1974). 

Where testimony, even though offered by a 
witness who was competent under this section, 
constituted nothing more than self-serving dec- 
larations, it should have been excluded. Harry 
Levitch Jewelers, Inc. v. Jackson, 573 S.W.2d 
746, 1978 Tenn. LEXIS 671 (Tenn. 1978). 

The mere fact that the evidence is offered 
through a witness who is competent to testify 
within the parameters of this section does not 
mean that everything allegedly told him by 
decedent is necessarily admissible. Harry Lev- 
itch Jewelers, Inc. v. Jackson, 573 S.W.2d 746, 
1978 Tenn. LEXIS 671 (Tenn. 1978). 

Where there was no written agreement be- 
tween employer and the decedent reflecting 
their understanding of whether the company 
expected to be repaid for the money it spent on 
decedent’s medical expenses, this section pre- 
vented the corporate plaintiff from establishing 
such an agreement by the declarations of the 
decedent. Estate of Atkinson v. Allied Fence & 
Improv. Co., 746 S.W.2d 709, 1987 Tenn. App. 
LEXIS 3087 (Tenn. Ct. App. 1987). 

Testimony of former wife of the circum- 
stances surrounding the signing of acknowledg- 
ment of a preexisting debt by former spouse, 
since deceased, violated the Dead Man Statute. 
Burke v. Arnold, 836 S.W.2d 99, 1991 Tenn. 
App. LEXIS 969 (Tenn. Ct. App. 1991). 

Because the surviving spouse’s demand for a 
year’s support and for exempt property defi- 
nitely would have the effect of decreasing the 
estate to be distributed, the spouse’s testimony 
was properly excluded under the Dead Man’s 
Statute. Cantrell v. Estate of Cantrell, 19 
S.W.3d 842, 1999 Tenn. App. LEXIS 873 (Tenn. 
Ct. App. 1999). 

Estate was entitled to a directed verdict with 
regard to the decedent’s fiancée’s claims for her 
lost bank compensation because the record 
lacked evidence to support her claim for lost 
salary and benefits. While she desired to base 
the claim on promises allegedly made to her by 
the decedent, T.C.A. § 24-1-203 prevented her 
from testifying about her agreement with the 
decedent. In re Estate of Marks, 187 S.W.3d 21, 
2005 Tenn. App. LEXIS 560 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 145 (2006). 

Finding against the son was appropriate be- 
cause he failed to prove the existence of an oral 
agreement in which his father promised him 
that he would receive ownership interest in a 
corporation; the estate did not open the door 
and waive the applicability of T.C.A. § 24-1-203 
under the circumstances of the case because 
the questions about the percentages of owner- 
ship of stock were not inquires into the alleged 
transaction with the decedent, nor about state- 
ments made by the decedent. In re Estate of 
Haskins, 224 $.W.3d 675, 2006 Tenn. App. 
LEXIS 708 (Tenn. Ct. App. 2006), appeal de- 
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nied, — S.W 3d —, 2007 Tenn. LEXIS 306 
(Tenn. 2007). 


40. —Assignment Not Rendering Payee 
Competent. 

A scheme to defeat the operation of this 
statute, by an assignment of the demand to the 
assignor’s agent for collection, for the purpose 
of making the assignor competent as a witness 
in a suit to be brought by such agent against 
the administrator of the decedent, concerning a 
transaction with the decedent, cannot be toler- 
ated. Roy v. Sanford, 140 Tenn. 382, 204 S.W. 
1159, 1918 Tenn. LEXIS 51 (1918). 

In an action on a note against the adminis- 
trator of the deceased maker, the payee cannot 
testify to execution of the note, although the 
action was brought by the party to whom it had 
been endorsed for collection. Roy v. Sanford, 
140 Tenn. 382, 204 S.W. 1159, 1918 Tenn. 
LEXIS 51 (1918). 


41. —Suit in Own Right and as Adminis- 
trator. 

Where the plaintiff sues in his own right and 
also as administrator of a deceased person, and 
the estate of the decedent is interested in the 
result of the suit jointly with the plaintiff, he is 
not a competent witness to prove transactions 
with or statements by the deceased. Taylor v. 
Mayhew, 58 Tenn. 596, 1872 Tenn. LEXIS 306 
(1872). 

An administrator is incompetent to testify to 
establish his personal claim against his dece- 
dent’s estate. Still v. Burkett, 39 S.W. 347, 1896 
Tenn. Ch. App. LEXIS 83 (1896). 


42. —Surviving Partners Against De- 
ceased Partner’s Estate. 

The surviving partners are not competent 
witnesses, either for themselves or for each 
other, to prove a joint firm contract made be- 
tween themselves and a deceased partner, in 
the establishment of which they have a com- 
mon interest, and by virtue of which they seek 
a recovery in favor of each, in their joint suit 
against the estate of their deceased partner, 
with whom they claim to have made the con- 
tract. Godfrey v. Templeton, 86 Tenn. 161, 6 
S.W. 47, 1887 Tenn. LEXIS 33 (1887); McBrien 
v. Martin, 87 Tenn. 13, 9 S.W. 201, 1888 Tenn. 
LEXIS 28 (1888). 


43. —Ejectment Proceedings by Executor. 

In ejectment by executor of a deceased 
grantor, against purchasers of real estate, who 
had reconveyed the property to their grantor on 
failure to make certain deferred payments of 
the purchase price but who still remained in 
possession of the property, the court properly 
excluded testimony of defendant as to an agree- 
ment with the deceased grantee, on reconvey- 
ance, that the grantee should take the property 
subject to a life estate of the grantors in the 
reconveyance. Anderson y. Howard, 18 Tenn. 


® 
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App. 169, 74 S.W.2d 387, 1934 Tenn. App. 
LEXIS 19 (Tenn. Ct. App. 1934). 


44, —Suit to Compel Accounting. 

In an action which partakes of the nature of 
a suit to compel a trustee with express trust to 
account for and deliver to those entitled certain 
trust property, where the subject matter of 
certain rejected testimony of the defendant 
related to transactions with, or statements by, 
the complainant’s testator, such testimony was 
properly excluded. Patton v. Hardison, 20 Tenn. 
App. 585, 101 S.W.2d 698, 1936 Tenn. App. 
LEXIS 50 (Tenn. Ct. App. 1936). 


45. —Deed Declared Trust. 

In suit to have deed declared a trust brought 
by brother against deceased sister’s executor, 
testimony of brother wherein he related trans- 
actions with deceased intended to show indebt- 
edness against his sister’s estate was incompe- 
tent under Code section. Fuchs v. Fuchs, 2 
Tenn. App. 133, — S.W. —, 1926 Tenn. App. 
LEXIS 17 (Tenn. Ct. App. 1926). 


46. Called by Opposite Party. 

Where a witness is called by the administra- 
tor, the latter cannot object to the testimony 
thus elicited. Cotton v. Estate of Roberts, 47 
Tenn. App. 277, 337 S.W.2d 776, 1960 Tenn. 
App. LEXIS 80 (Tenn. Ct. App. 1960). 


47. —Strict Construction of Exception. 
The exception to the rule as to competency 
when called by the opposite party must be 
strictly construed, and applied to parties and 
not those interested. Grange Warehouse Ass’n 
v. Owen, 86 Tenn. 355, 7 S.W. 457, 1887 Tenn. 
LEXIS 53 (1888); McBrien v. Martin, 87 Tenn. 
13, 9 S.W. 201, 1888 Tenn. LEXIS 28 (1888). 


48. —Call to Testify Against Representa- 
tive as Codefendant. 

Whether the plaintiff may call one defendant 
as a witness to testify against another defen- 
dant, who is an executor or administrator, to 
prove conversations or statements of his intes- 
tate or testator, is reserved, and not decided. 
Fuqua v. Dinwiddie, 74 Tenn. 645, 1881 Tenn. 
LEXIS 190 (1881). 

Testimony regarding transactions with dece- 
dent given on direct examination of heir who 
was claimant against estate and called as wit- 
ness by administrator was admissible to estab- 
lish claim of witness against estate. Ledford v. 
Lee, 29 Tenn. App. 660, 200 S.W.2d 393, 1946 
Tenn. App. LEXIS 101 (Tenn. Ct. App. 1946). 


49. —Deposition of “Opposite Party.” 
Where one party takes the deposition of an 
“opposite party” touching “transactions with or 
statements by the testator or intestate,” this 
constitutes an irrevocable call to testify thereto, 
“by the opposite party,” within the meaning of 
this statute, and the evidence thus elicited is 
admissible on behalf of either or both parties. 
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Thomas v. Irvin, 90 Tenn. 512, 16 S.W. 1045, 
1891 Tenn. LEXIS 33 (1891). 

The rule in Thomas v. Irvin, 90 Tenn. 512, 16 
S.W. 1045, 1891 Tenn. LEXIS 33 (1981), that 
where a defendant takes for use and not for 
discovery, and files a deposition of a plaintiff 
after examining him as to transactions and 
conversations he had with the testator, the 
defendant waives the Dead Man Statute and 
the evidence adduced becomes competent, is 
not inconsistent with the Tennessee discovery 
rules. Ingram v. Phillips, 684 S.W.2d 954, 1984 
Tenn. App. LEXIS 3387 (Tenn. Ct. App. 1984). 

A litigant would be penalized for utilizing 
discovery if, by the acquisition of information 
under the discovery rule, it would render in- 
competent evidence competent; therefore, the 
taking of discovery depositions does not neces- 
sarily render competent evidence otherwise in- 
competent under this section. Ingram vy. Phil- 
lips, 684 S.W.2d 954, 1984 Tenn. App. LEXIS 
3387 (Tenn. Ct. App. 1984). 


50. —Death After Deposing — Rights of 
Opposite Party. 

The purpose of the law was to prevent the 
surviving party from having the benefit of his 
own testimony, when, by the death of his adver- 
sary, his representative was deprived of the 
decedent’s version of the transaction or state- 
ment. Therefore, where a party dies after giv- 
ing his deposition in a case, in which he de- 
posed as to the transaction, the opposite party 
is competent to give his version of the transac- 
tion. McDonald v. Allen, 67 Tenn. 446, 1874 
Tenn. LEXIS 397 (1874); Bingham v. Lavender, 
70 Tenn. 48, 1878 Tenn. LEXIS 186 (1878). 

Depositions of complainant and defendant 
taken prior to, but not offered in evidence until 
after the death of the defendant are admissible 
as evidence against the personal representa- 
tives of the decedent. Bernard v. Reaves, 27 
Tenn. App. 121, 178 S.W.2d 224, 1943 Tenn. 
App. LEXIS 155 (Tenn. Ct. App. 1943). 


51. —Incompetent Called as Witness. 

In action against guardian of supposedly in- 
sane person, plaintiff was competent witness 
for himself, where the supposedly insane per- 
son was called as a witness to testify as to 
statements by and transactions with the plain- 
tiff. Cearley v. Mullins, 7 Tenn. Civ. App. (7 
Higgins) 296 (1917). 


52. —Testimony Elicited on Cross-Exami- 
nation. 

In action by guest passenger against admin- 
istrator to recover for injuries sustained in 
automobile accident in which deceased motorist 
was killed it was proper to hold that if the 
administrator cross-examined the witness as to 
matters about which she was not permitted to 
testify against him, as to such matters, she 
could be “called to testify” and her testimony 
thus elicited competent. Carman v. Huff, 32 
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Tenn. App. 687, 227 S.W.2d 780, 1949 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. 1949). 

Testimony by claimant against decedent’s 
estate with respect to certain conversations 
with decedent was admissible where such con- 
versations were developed on cross-examina- 
tion and claimant was called to testify by ad- 
ministrator. Cotton v. Estate of Roberts, 47 
Tenn. App. 277, 337 S.W.2d 776, 1960 Tenn. 
App. LEXIS 80 (Tenn. Ct. App. 1960). 

In proceeding on claim against estate where 
counsel for estate, after statement by claim- 
ant’s counsel that no exceptions or objections 
were being offered, asked questions as to con- 
versations between claimant and decedent con- 
cerning a particular transaction, counsel for 
claimant was entitled to pursue the matter on 
redirect examination and to question claimant 
further with reference to such transaction. In 
re Estate of Russell, 52 Tenn. App. 320, 373 
S.W.2d 226, 1961 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. 1961). 

Where executor brought suit on behalf of 
estate against maker of note to enforce pay- 
ment, defendant note-maker’s statutory incom- 
petence to testify as to decedent’s statement 
that he destroyed the note was waived by the 
action of the executor, an opposite party, in 
calling the defendant to testify and in failing to 
object to the testimony of the defendant even 
though the testimony concerning the decedent’s 
statement was elicited by questions from defen- 
dant’s own attorney on “cross examination.” 
Burchett v. Stephens, 794 S.W.2d 745, 1990 
Tenn. App. LEXIS 364 (Tenn. Ct. App. 1990), 
rehearing denied, — S.W.2d —, 1990 Tenn. 
App. LEXIS 424 (Tenn. Ct. App. June 13, 1990). 


53. Objections and Exceptions. 


54. —In General. 

On exceptions to evidence, see Pillow’s Heirs 
v. Shannon’s Heirs, 11 Tenn. 507, 11 Tenn. 508, 
1832 Tenn. LEXIS 107 (1832); Monteeth v. 
Caldwell, 26 Tenn. 13, 1846 Tenn. LEXIS 35 
(1846); Garvin v. Luttrell, 29 Tenn. 16, 1848 
Tenn. LEXIS 32 (1848); Hodges v. Nance, 31 
Tenn. 57, 1851 Tenn. LEXIS 16 (Tenn. Sep. 
1851); Whitley v. Davis’ Lessee, 31 Tenn. 333, 
1851 Tenn. LEXIS 80 (1851); Gunn v. Mason, 34 
Tenn. 637, 1855 Tenn. LEXIS 110 (1855); 
Looper v. Bell, 38 Tenn. 373, 1858 Tenn. LEXIS 
193 (Tenn. Dec. 1858); Ingram v. Smith, 38 
Tenn. 411, 1858 Tenn. LEXIS 203 (Tenn. Dec. 
1858); Birdsong v. Birdsong, 39 Tenn. 289, 1859 
Tenn. LEXIS 214 (Tenn. Apr. 1859); Barton v. 
Trent, 40 Tenn. 167, 1859 Tenn. LEXIS 45 
(1859); Campbell v. Campbell, 40 Tenn. 325, 
1859 Tenn. LEXIS 89 (1859); German v. Ger- 
man, 47 Tenn. 180, 1869 Tenn. LEXIS 31 
(1869); Williams v. State, 50 Tenn. 376, 1872 
Tenn. LEXIS 5 (1872); Taylor v. Mayhew, 58 
Tenn. 596, 1872 Tenn. LEXIS 306 (1872); Pat- 
ton v. Wilson, 70 Tenn. 101, 1878 Tenn. LEXIS 
191 (1878); Garner v. State, 73 Tenn. 213, 1880 
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Tenn. LEXIS 112 (1880); Rielly v. English, 77 
Tenn. 16, 1882 Tenn. LEXIS 8 (1882), super- 
seded by statute as stated in, Pioneer Bank v. 
Kelley, — S.W.2d —, 1994 Tenn. App. LEXIS 
599 (Tenn. Ct. App. Oct. 21, 1994); Pickett v. 
Boyd, 79 Tenn. 498, 1883 Tenn. LEXIS 94 
(1883); Miller v. State, 80 Tenn. 223, 1883 Tenn. 
LEXIS 161 (1883); East Tenn., V. & G.R.R. v. 
Stewart, 81 Tenn. 432, 1884 Tenn. LEXIS 55 
(1884); Johnson v. Patterson, 81 Tenn. 626, 
1884 Tenn. LEXIS 81 (1884); Louisville, N. & G. 
S. R.R. Co. v. Fleming, 82 Tenn. 128, 1884 Tenn. 
LEXIS 115 (1884); Anderson v. Akard, 83 Tenn. 
182, 1885 Tenn. LEXIS 40 (1885); Knoxville 
Iron Co. v. Dobson, 83 Tenn. 409, 1885 Tenn. 
LEXIS 60 (1885); Gibson v. Parkey, 142 Tenn. 
99, 217 S.W. 647, 1919 Tenn. LEXIS 39 (1919). 

It was not error to exclude testimony which 
was incompetent under this statute. First Nat'l 
Bank v. Howard, 42 Tenn. App. 347, 302 S.W.2d 
516, 1957 Tenn. App. LEXIS 89 (Tenn. Ct. App. 
1957). 

Dead Man’s statute was not violated because 
the promissory note at issue spoke for itself, the 
decedent’s signature on the note was estab- 
lished by other evidence, and the trial testi- 
mony did not concern a statement or transac- 
tion with the decedent. In re Estate of Trent, — 
S.W.3d —, 2016 Tenn. App. LEXIS 29 (Tenn. Ct. 
App. Jan. 25, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 451 (Tenn. June 23, 
2016). 


55. —Sufficiency of Exception. 

If testimony contravening the rule is admit- 
ted and excepted to by the defendant in these 
words: “To all which testimony defendant ex- 
cepted, as being evidence concerning conversa- 
tions and transactions between witness and 
deceased,” the exception is sufficiently explicit 
and pointed. Thompson v. Anderson, 2 Shan. 
161 (1876). 

An exception to evidence must be sufficient 
upon its face to point out the matter excepted 
to. Gibson v. Parkey, 142 Tenn. 99, 217 S.W. 
647, 1919 Tenn. LEXIS 39 (1919). 


56. —Waiver of Exception. 

In an action against executrix for services 
rendered testator, based on testator’s promise 
to further compensate complainant, for her 
services, in his will, in which complainant tes- 
tified on direct examination over defendant’s 
exception as to such agreement, the mere fact 
that the defendant cross-examined her as to the 
agreement did not render her testimony as to 
testator’s promise on reexamination compe- 
tent, where otherwise incompetent. Bowlen v. 
Baker, 147 Tenn. 36, 245 S.W. 416, 1922 Tenn. 
LEXIS 19 (1922). 

The exception is waived when not saved in 
the trial court. War Finance Corp. v. Ready, 2 
Tenn. App. 61, — S.W. —, 1925 Tenn. App. 
LEXIS 93 (Tenn. Ct. App. 1925). 
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Continual objections made by administra- 
tor’s counsel put the judge on notice that he was 
insisting on his rights to have plaintiffs testi- 
mony as to an agreement made between plain- 
tiff and decedent excluded from the record 
under this section, and his cross-examination of 
plaintiff as to the agreement, after court had 
refrained from ruling on his objections, did not 
constitute a waiver of his rights under this 
section. Nabors v. Gearhiser, 525 S.W.2d 145, 
1975 Tenn. LEXIS 655 (Tenn. 1975). 


57. —Waiver of Objection. 

In a paternity action for purposes of intestate 
succession where the mother testified in detail 
to her relationship with the deceased without 
any objection by the executrix and, the attorney 
for the executrix cross-examined the witness on 
the subject it constitutes a waiver of any objec- 
tion to the testimony. Rose v. Stalcup, 731 
S.W.2d 541, 1987 Tenn. App. LEXIS 2468 
(Tenn. Ct. App. 1987). 


58. —Sustaining and Overruling Excep- 
tion Contrasted. 

Sustained exception contrasted with case 
where exception overruled. Wade v. Whitsitt, 9 
Tenn. App. 436, — S.W.2d —, 1928 Tenn. App. 
LEXIS 249 (Tenn. Ct. App. 1928); Drinnon v. 
Willis, 14 Tenn. App. 483, 1932 Tenn. App. 
LEXIS 56 (Tenn. App. Mar. 19, 1932). 


59. —Cases Consolidated or Tried To- 
gether. 

Where five cases involving automobile colli- 

sion were tried together and three of such cases 
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involved actions by or against administrator of 
estate of deceased owner of one of the cars 
involved in the accident while the other two 
cases did not involve such administrator, testi- 
mony as to statements made by decedent im- 
mediately after the accident were admissible in 
the two cases not involving the administrator 
and trial court did not err in admitting such 
testimony over general objections not specifi- 
cally pointing out the cases in which such cases 
were inadmissible. McKamey v. Andrews, 40 
Tenn. App. 112, 289 S.W.2d 704, 1955 Tenn. 
App. LEXIS 102 (Tenn. Ct. App. 1955). 


60. —Harmless Error. 

Error in admitting testimony contrary to the 
provisions of this section is harmless if the 
judgment is supported by evidence other than 
such incompetent evidence and there is no 
material evidence to the contrary. Durham v. 
Webb, 46 Tenn. App. 429, 330 S.W.2d 355, 1959 
Tenn. App. LEXIS 108 (Tenn. Ct. App. 1959). 

Although portions of the testimony by the 
decedent’s adult child referencing conversa- 
tions with the decedent regarding certificate of 
deposit that were jointly titled in the decedent 
and the adult child was not admissible under 
the Tennessee Dead Man’s statute, the trial 
court’s overruling of an objection to the testi- 
mony was harmless error because there was 
material evidence, outside the Dead Man’s stat- 
ute, to support the trial court’s ultimate hold- 
ings. In re Estate of Kirkman, — S.W.3d —, 
2017 Tenn. App. LEXIS 104 (Tenn. Ct. App. 
Feb. 15, 2017). 


24-1-204. Communications during crisis intervention. 


(a) As used in this section: 


(1) “Crisis intervention” means a session at which crisis response services 
are rendered by a critical incident stress management team member or 
leader during or after a crisis or disaster; 

(2) “Crisis response services” means consultation, risk assessment, refer- 
ral and crisis intervention services provided by a critical incident stress 
management team to individuals affected by crisis or disaster; 

(3) “Critical incident stress management team member or team leader,” 


referred to also as “team member,” or “team leader,” means an individual 
specially trained to provide crisis response services as a member or leader of 
an organized community or local crisis response team that holds member- 
ship in a registered critical incident stress management team; 

(4) “Registered team” means a team formally registered with a recognized 
training agency. A recognized training agency shall include the International 
Critical Incident Stress Foundation, the National Organization for Victim 
Assistance, the American Red Cross, the Tennessee Public Safety Network 
and other such organizations; 

(5) “Training session” means a session providing crisis response training 
by a qualified trained trainer utilizing the standards established by the 
accrediting agencies set out in subdivision (a)(4); and 
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(6) “Volunteer” means a person who serves and receives no remuneration 
for services except reimbursement for actual expenses. 

(b) All communications between a team member or team leader providing, 
and a group participant or person participating in, a crisis intervention shall 
be considered confidential and no such person shall be required to disclose any 
such communication unless otherwise required by law or rule of court. 

(c) Except as provided under subsection (d), no person, whether a team 
member, team leader or group participant, providing or participating in a crisis 
intervention shall be required to testify or divulge any information obtained 
solely through such crisis intervention. 

(d) The testimonial privilege established under subsection (c) shall not 
apply if any of the following are true: 

(1) The communication indicates the existence of a danger to the indi- 
vidual who receives crisis response services or to any other person or 
persons; 

(2) The communication indicates the existence of past or present child 
abuse or neglect of the individual, abuse of an adult as defined in title 71, 
chapter 6 or family violence as defined in title 71, chapter 6, part 2; 

(3) The communication indicates the existence of past or present acts 
constituting an intentional tort or crime; provided, that the applicable 
statute of limitation has not expired on the act indicated; or 

(4) All parties involved in the crisis intervention, including the individual 
or individuals who received crisis response services, expressly waive the 
privilege and consent to the testimony. 


History. 
Acts 2009, ch. 332, § 1; 2010, ch. 618, § 1. 


Compiler’s Notes. 

Former §§ 24-1-204, 24-1-205 (Code 1858, 
§ 3811 (deriv. Acts 1824, ch. 13,§ 1); Acts 1871, 
ch. 107, § 1; Shan., §§ 5594, 5599; mod. Code 
1932, §§ 9776, 9781; T.C.A. (orig. ed.), §§ 24- 


witnesses, were repealed by Acts 1991, ch. 273, 
8§ 8, 9. For present law, see Tenn. R. Evid. 605, 
615. 

Acts 2010, ch. 618, § 2 provided that the 
amendment to subdivision (d)(2) shall apply to 
any crisis intervention testimonial privilege 
asserted on or after March 2, 2010. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


106, 24-107), concerning parties exempt from 
rule for exclusion of witnesses and judges as 


24-1-205. [Reserved. | 


24-1-206. Clergy — Communications confidential — Waiver — Misde- 
meanor offense. 


(a)(1) No minister of the gospel, priest of the Catholic Church, rector of the 
Episcopal Church, ordained rabbi, or regular minister of religion of any 
religious organization or denomination usually referred to as a church, over 
eighteen (18) years of age, shall be allowed or required in giving testimony 
as a witness in any litigation, to disclose any information communicated to 
that person in a confidential manner, properly entrusted to that person in 
that person’s professional capacity, and necessary to enable that person to 
discharge the functions of such office according to the usual course of that 
person’s practice or discipline, wherein such person so communicating such 
information about such person or another is seeking spiritual counsel and 
advice relative to and growing out of the information so imparted. 
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(2) It shall be the duty of the judge of the court wherein such litigation is 
pending, when such testimony as prohibited in this section is offered, to 
determine whether or not that person possesses the qualifications which 
prohibit that person from testifying to the communications sought to be 
proven by that person. 

(b) The prohibition of this section shall not apply to cases where the 
communicating party, or parties, waives the right so conferred by personal 
appearance in open court so declaring, or by an affidavit properly sworn to by 
such a one or ones, before some person authorized to administer oaths, and 
filed with the court wherein litigation is pending. 

(c) Nothing in this section shall modify or in any way change the law 
relative to “hearsay testimony.” 

(d) Any minister of the gospel, priest of the Catholic Church, rector of the 
Episcopal Church, ordained rabbi, or any regular minister of religion of any 
religious organization or denomination usually referred to as a church, who 


violates this section, commits a Class C misdemeanor. 


History. 

Acts 1959, ch. 24, §§ 1-5; impl. am. Acts 
1971, ch. 162, § 3; T.C.A., §§ 24-109 — 24-111; 
modified; Acts 1989, ch. 591, § 118. 


Code Commission Notes. Portions of this 
section have been rewritten by the executive 
secretary to the Tennessee code commission to 
implement Acts 1989, ch. 591, § 113, effective 
November 1, 1989, which requested that the 
executive secretary amend this section by de- 
leting the penalty provision and inserting lan- 
guage to indicate violation of the section is a 
Class C misdemeanor. 


Cross-References. 

Confidentiality of public records, § 10-7-504. 

Evidentiary privileges inapplicable in child 
sexual abuse cases, § 37-1-614. 

Penalty for Class C misdemeanor, § 40-35- 
111. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 501 of the 
Tennessee Rules of Evidence. 


Law Reviews. 
Criminal Law and Procedure — 1959 Tennes- 


see Survey (Robert E. Kendrick), 12 Vand. L. 
Rev. 1131. 

Toward a Unified Approach to Privileges and 
Relevancy (Thomas F. Guernsey), 17 Mem. St. 
U.L. Rev. 1 (1986). 


Attorney General Opinions. 

Communications between an employee of a 
county sheriffs department and a volunteer 
clergy member, appointed by the sheriff to 
provide spirtual consultation, are confidential 
and privileged, provided the communications 
are made to the clergy member confidentially, 
in the clergy’s professional capacity, according 
to the usual course of the clergy’s practice or 
discipline, as established by the rules or cus- 
toms of the clergy’s religious organization or 
denomination when the employee is seeking 
spiritual advice or counseling; however, this 
privilege does not apply to any communication 
involving known or suspected child sexual 
abuse, OAG 01-009, 2001 Tenn. AG LEXIS 2 
(1/25/01). 

The identity of the person appointing a min- 
ister to provide spiritual consultation at a sher- 
iffs office is irrelevant to the clergy-penitent 
privilege, OAG 01-009, 2001 Tenn. AG LEXIS 2 
(1/25/01). 


NOTES TO DECISIONS 


Analysis 


1. Person Protected. 
2. Privilege Established by Evidence. 
3. Application. 


1. Person Protected. 

The privilege created by this section is for the 
protection of the person communicating the 
information to the minister, not the minister. 
Vermilye v. State, 754 S.W.2d 82, 1987 Tenn. 


Crim. App. LEXIS 2699 (Tenn. Crim. App. 
1987). 


2. Privilege Established by Evidence. 
Where a minister inquired of defendant’s 
troubles, consoled him and counselled him to 
put his faith in God and the defendant felt the 
minister was God’s emissary, the evidence pre- 
ponderated against the trial judge’s determina- 
tion that the conversation between the defen- 
dant and the minister was due to their 
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friendship, and defendant’s communications to 
the minister were privileged. State v. Boling, 
806 S.W.2d 202, 1990 Tenn. Crim. App. LEXIS 
612 (Tenn. Crim. App. 1990), appeal denied, — 
S.W.2d —, 1990 Tenn. LEXIS 434 (Tenn. Nov. 
19, 1990). 


3. Application. 
Decedent’s retired reverend was allowed to 
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testify in will contest hearing after the trial 
court read a portion of the statute to allow him 
to determine if his answers fell within the 
parameters of confidences made in the course of 
pastor/parishioner relationship. Smith  v. 
Smith, 102 S.W.3d 648, 2002 Tenn. App. LEXIS 
791 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 153 (Tenn. Feb. 
18, 2003). 


24-1-207. Communications between psychiatrist and patient. 


(a) Communications between a patient and a licensed physician when 
practicing as a psychiatrist in the course of and in connection with a 
therapeutic counseling relationship regardless of whether the therapy is 
individual, joint, or group, are privileged in proceedings before judicial and 
quasi-judicial tribunals. Neither the psychiatrist nor any member of the staff 
may testify or be compelled to testify as to such communications or otherwise 
reveal them in such proceedings without consent of the patient except: 

(1) In proceedings in which the patient raises the issue of the patient’s 
mental or emotional condition; 

(2) In proceedings for which the psychiatrist was ordered by the tribunal 
to examine the patient if the patient was advised that communications to the 
psychiatrist would not be privileged, but testimony as to the communica- 
tions is admissible only on issues involving the patient’s mental or emotional 
condition; and 
_ (3) In proceedings to involuntarily hospitalize the patient under title 33, 
chapter 6, part 4 or title 33, chapter 6, part 5, if the psychiatrist decides that 
the patient is in need of care and treatment in a residential facility. Unless 
otherwise ordered by the court, the exception is limited to disclosures 
necessary to establish that the patient poses a substantial likelihood of 
serious harm requiring involuntary hospitalization under title 33, chapter 6, 
part 4 or title 33, chapter 6, part 5. 

(b) When personally identifiable patient information is to be disclosed in a 
judicial or quasi-judicial proceeding or any other public proceeding, the 
authority conducting the proceeding shall take reasonable steps to prevent 
unnecessary exposure of such information to the public and to further this 
section’s policy of protecting the right of privacy. Such steps may include 
screening of questions in prehearing conferences and in camera inspection of 
papers. 

(c)(1) Privileged communications between a patient and a licensed physi- 

cian when practicing as a psychiatrist in the course of and in connection with 

a therapeutic counseling relationship, regardless of whether the therapy is 

individual, joint, or group, may be disclosed without consent of the patient if: 

(A) Such patient has made an actual threat to physically harm an 
identifiable victim or victims; and 

(B) The treating psychiatrist makes a clinical judgment that the patient 
has the apparent capability to commit such an act and that it is more 
likely than not that in the near future the patient will carry out the threat. 

(2) The psychiatrist may disclose patient communications to the extent 
necessary to warn or protect any potential victim. No civil or criminal action 
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shall be instituted, nor shall liability be imposed due to the disclosure of 
otherwise confidential communications by a psychiatrist pursuant to this 


subsection (c). 


History. 

Acts 1965, ch. 157, § 1; 1972, ch. 648, § 11; 
T.C.A., § 24-112; Acts 1986, ch. 776, § 1; 1987, 
ch. 417, § 1; 1989, ch. 519, § 1; 1994, ch. 832, 
§ 1; 2000, ch. 947, §§ 8A, 8C. 


Cross-References. 
Communications between psychologist and 
patient, § 63-11-213. 
Communications concerning violent behavior 
of patients, title 33, ch. 10, part 3. 
Confidentiality of public records, § 10-7-504. 
Evidentiary privileges inapplicable in child 
sexual abuse cases, § 37-1-614. 


Section to Section References. 
This section is referred to in §§ 33-3-114, 
37-1-411, 63-7-125. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 501 of the 
Tennessee Rules of Evidence. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Privileged Communications, § 7. 


Law Reviews. 

Camping Trips and Family Trees: Must Ten- 
nessee Physicians Warn Their Patients’ Rela- 
tives of Genetic Risks? (Carol McCrehan 
Parker), 65 Tenn. L. Rev. 585 (1998). 

Criminal Law in Tennessee in 1977-1978, IV. 


Procedure (Joseph G. Cook), 46 Tenn. L. Rev. 
494. 

Evidence — Jaffee v. Redmond: Establishing 
the “Psychotherapist-Patient Privilege” under 
Rule 501 of the Federal Rules of Evidence, 27 
U. Mem. L. Rev. 703 (1997). 

Evidence — Privileged Communications in 
Divorce Actions: Psychiatrist-Patient and Pres- 
ence of Third Parties, 40 Tenn. L. Rev. 110. 

Hospital Records as Evidence: New Rules 
and Old Statutes (Donald F. Paine), 26 No. 3, 
Tenn. B.J. 33 (1990). 

Medical Jurisprudence — Privileged Com- 
munications Between Physician and Patient — 
State Regulation and Right To Privacy, 39 
Tenn. L. Rev. 515. 

Obtaining medical records for mental health 
evaluations (David L. Raybin), 37 No. 7 Tenn. 
B.J. 27 (2001). 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 

Toward a Unified Approach to Privileges and 
Relevancy (Thomas F. Guernsey), 17 Mem. St. 
U.L. Rev. 1 (1986). 

When a Child’s Best Interests Are At Issue: 
Privacy of Mental Health Records In Divorce 
and Custody Proceedings, 49 Tenn. B.J. 21 
(2013). 


Attorney General Opinions. 

Obtaining a parent’s mental-health informa- 
tion in child-custody cases. OAG 14-55, 2014 
Tenn. AG Lexis 57 (5/14/14) 


NOTES TO DECISIONS 


Analysis 


Communications in Presence of Spouse. 
. Mental Condition in Issue. 

Waiver. 

. Exceptions. 


. Communications in Presence of 
Spouse. 

Communications made to a_ psychiatrist 
when the confidential relationship of psychia- 
trist and patient exists even though made in 
the presence of a spouse are privileged includ- 
ing any diagnosis made therefrom. Ellis v. Ellis, 
63 Tenn. App. 361, 472 S.W.2d 741, 1971 Tenn. 
App. LEXIS 225 (Tenn. Ct. App. 1971). 

The presence during confidential communi- 
cations to a psychiatrist of one sustaining such 
intimate family relationship as a spouse does 
not constitute the presence of a third party so 
as to void the confidential nature of the com- 
munications. Ellis v. Ellis, 63 Tenn. App. 361, 
472 $.W.2d 741, 1971 Tenn. App. LEXIS 225 
(Tenn. Ct. App. 1971). 


While the parties themselves may testify in a 
divorce proceeding as to statements made by 
the other spouse while both were in the pres- 
ence of a psychiatrist and a confidential rela- 
tionship between psychiatrist and patient ex- 
isted, the psychiatrist cannot divulge the 
privileged communications whether it be the 
actual conversations or diagnosis drawn there- 
from unless the patient waives the privilege or 
the communications fall within some exception 
to the privilege. Ellis v. Ellis, 63 Tenn. App. 361, 
472 S.W.2d 741, 1971 Tenn. App. LEXIS 225 
(Tenn. Ct. App. 1971). 


2. Mental Condition in Issue. 

Where defendant in a burglary and assault 
and battery case sought discovery of the pros- 
ecutrix-victim’s hospital records on the grounds 
that these records would establish that she 
suffered from hallucinations or delusions; and 
other factors pointed to defendant’s innocence, 
clearly the mental condition of prosecutrix was 
an issue in this case under exception (1) to the 
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psychiatrist-patient privilege; and even more 
clearly the interests of justice required that the 
privilege be withheld under exception (2). State 
v. Brown, 552 S.W.2d 383, 1977 Tenn. LEXIS 
513 (Tenn. 1977). 

Trial court erred in ordering the production 
of a mother’s mental health records in a post- 
divorce custody proceeding, as the records were 
clearly confidential pursuant to T.C.A. §§ 24-1- 
207 and 63-11-2138; T.C.A. § 33-3-105 was inap- 
plicable, as it applied to mentally ill and re- 
tarded persons in the care and custody of the 
state. Herman v. Herman, — S.W.3d —, 2012 
Tenn. App. LEXIS 296 (Tenn. Ct. App. May 9, 
BOt2) 


3. Waiver. 

In Tennessee, authorizations to release medi- 
cal information to third parties are a waiver of 
the privilege, but only to the extent of any 
disclosure made; therefore, the patient’s autho- 
rization to release medical information to a 
third party should not be contemplated by the 
patient as release of all information in the 
medical file. Kennedy v. Dermatology Assocs., 
P.C., 183 F.R.D. 619, 1999 U.S. Dist. LEXIS 
5828 (E.D. Tenn. 1999). 
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Trial court properly denied defendant’s mo- 
tion to suppress because the communications 
with the paramedics were not protected the 
psychiatrist/patient privilege where (1) as soon 
as the paramedics understood that defendant 
was incriminating herself, they stopped her, (2) 
the police officers present took appropriate ac- 
tion to ensure defendant was not questioned 
until she was advised of her rights, and (3) 
defendant was given a thorough Miranda warn- 
ing before she signed the waiver and gave her 
recorded statement. State v. Polochak, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 16, 2015), appeal de- 
nied, — S.W.3d —, 2015 Tenn. LEXIS 396 
(Tenn. May 14, 2015). 


4, Exceptions. 

Since the privilege does not apply in proceed- 
ings in which the patient raises the issue of the 
patient’s mental or emotional condition, the 
exception to the privilege clearly controlled 
when the plaintiff sought damages for emo- 
tional distress, thereby raising the issue of 
plaintiffs mental and emotional condition. 
Kirchner v. Mitsui & Co. (U.S.A.), Inc., 184 
F.R.D. 124, 1998 U.S. Dist. LEXIS 20241 (M.D. 
Tenn. 1998). 


24-1-208. Persons gathering information for publication or broadcast 
— Disclosure. 


(a) A person engaged in gathering information for publication or broadcast 
connected with or employed by the news media or press, or who is indepen- 
dently engaged in gathering information for publication or broadcast, shall not 
be required by a court, a grand jury, the general assembly, or any administra- 
tive body, to disclose before the general assembly or any Tennessee court, 
grand jury, agency, department, or commission any information or the source 
of any information procured for publication or broadcast. 

(b) Subsection (a) shall not apply with respect to the source of any allegedly 
defamatory information in any case where the defendant in a civil action for 
defamation asserts a defense based on the source of such information. 

(c)(1) Any person seeking information or the source thereof protected under 

this section may apply for an order divesting such protection. Such applica- 

tion shall be made to the judge of the court having jurisdiction over the 
hearing, action or other proceeding in which the information sought is 
pending. 

(2) The application shall be granted only if the court after hearing the 
parties determines that the person seeking the information has shown by 
clear and convincing evidence that: 

(A) There is probable cause to believe that the person from whom the 
information is sought has information which is clearly relevant to a 
specific probable violation of law; 

(B) The person has demonstrated that the information sought cannot 
reasonably be obtained by alternative means; and 

(C) The person has demonstrated a compelling and overriding public 
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interest of the people of the state of Tennessee in the information. 

(3)(A) Any order of the trial court may be appealed to the court of appeals 
in the same manner as other civil cases. The court of appeals shall make 
an independent determination of the applicability of the standards in this 
subsection (c) to the facts in the record and shall not accord a presumption 
of correctness to the trial court’s findings. 

(B) The execution of or any proceeding to enforce a judgment divesting 
the protection of this section shall be stayed pending appeal upon the 
timely filing of a notice of appeal in accordance with Rule 3 of the 
Tennessee Rules of Appellate Procedure, and the appeal shall be expedited 
upon the docket of the court of appeals upon the application of either party. 


(C) Any order of the court of appeals may be appealed to the supreme 
court of Tennessee as provided by law. 


History. 
Acts 1978, ch. 27, §§ 1-3; T.C.A, § 24-1138— 
24-115; Acts 1988, ch. 803, §§ 1, 2. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, §§ 20; 20 Tenn. Juris., Newspa- 
pers, § 3; 25 Tenn. Juris., Witnesses, § 54. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 501 of the 
Tennessee Rules of Evidence. 


Law Reviews. 
Tennessee Grants Newsmen a Qualified Dis- 
closure Shield, 4 Mem. St. U.L. Rev. 148. 
Tennessee’s Newsman Shield Law — Confi- 


dentiality Not a Requirement, 14 Mem. St. U.L. 
Rev. 418 (1984). 

Toward a Unified Approach to Privileges and 
Relevancy (Thomas F. Guernsey), 17 Mem. St. 
U.L. Rev. 1 (1986). 

“We Have a Warrant to Search Your Files!” 
(Charles Currier), 19 No. 1 Tenn. B.J. 12 (1983). 


Attorney General Opinions. 

The divestiture order provisions of T.C.A. 
§ 24-1-208(c)(1) apply only when someone is 
seeking disclosure of information or the source 
of information that is protected under Tenn. 
Code Ann. § 24-1-208(a). The divestiture order 
provisions of Tenn. Code Ann. § 24-1208(c)(1) 
do not apply with reference to T.C.A. § 24-1- 
208(b). OAG 16-23, 2016 Tenn. AG LEXIS 23 
(6/21/2016). 


NOTES TO DECISIONS 


Analysis 
1. Scope. 
2. Jurisdiction. 
3. Remedies. 
4. Divestiture of Protection. 
5. Confidentiality Not Required. 
1. Scope. 


The Shield Law, compiled in this section, is 
applicable to civil actions. Austin v. Memphis 
Pub. Co., 655 S.W.2d 146, 1983 Tenn. LEXIS 
786 (Tenn. 1983). 


2. Jurisdiction. 

A trial court lacks subject matter jurisdiction 
to make a decision interpreting this section as 
it relates to subpoenas issued in a tort lawsuit. 
Austin v. Memphis Pub. Co., 621 S.W.2d 397, 
1981 Tenn. App. LEXIS 525 (Tenn. Ct. App. 
1981). 


3. Remedies. 

When the privilege under this section is as- 
serted, the only recourse to the person seeking 
the information is to apply to the court of 


appeals as allowed by subsection (c). Austin v. 
Memphis Pub. Co., 621 S.W.2d 397, 1981 Tenn. 
App. LEXIS 525 (Tenn. Ct. App. 1981). 


4, Divestiture of Protection. 

Subsection (c) contemplates an original hear- 
ing and disposition of factual, as well as legal, 
issues before the court of appeals and a direct 
appeal to the supreme court as a matter of 
right. State ex rel. Gerbitz v. Curriden, 738 
S.W.2d 192, 1987 Tenn. LEXIS 987 (Tenn. 
1987). 

Application for divestiture of privilege 
against disclosure granted under T.C.A. § 24- 
1-208 denied. State ex rel. Gerbitz v. Curriden, 
738 S.W.2d 192, 1987 Tenn. LEXIS 987 (Tenn. 
1987); Dingman v. Harvell, 814 S.W.2d 362, 
1991 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1991). 

In order for T.C.A. § 24-1-208(c) to apply, the 
party seeking application must establish by 
clear and convincing evidence each required 
factor: (1) Probable cause that informant has 
relevant information about specific probable 
violation of law; (2) Information cannot reason- 
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ably be obtained by alternative means; and (3) 
Compelling and overriding public interest in 
obtaining the information. Moore v. Domino’s 
Pizza L.L.C., 199 F.R.D. 598, 2000 U.S. Dist. 
LEXIS 20385 (W.D. Tenn. 2000). 

Defendant’s arguments failed to meet the 
clear and convincing standard required of 
T.C.A. § 24-1-208(c) where: (1) No attempt was 
made to depose the plaintiffs in order to obtain 
the information in question; (2) Defendant’s 
contention that the broadcast station’s employ- 
ees were the only non-biased source of informa- 
tion was questionable; and (3) Defendant at- 
tached an affidavit from a witness that 
supported the fact that there were other means 
and parties that could provide defendant with 
the information sought. Moore v. Domino’s 
Pizza L.L.C., 199 F.R.D. 598, 2000 U.S. Dist. 
LEXIS 20385 (W.D. Tenn. 2000). 

Transcript of the reporter’s report clearly 
referenced a settlement between defendant and 
the victim; therefore, this information was sub- 
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ject to protection by the media privilege, and 
defendant did not prove that the reporter’s 
knowledge of the dispute was relevant at the 
probation revocation proceeding, he did not 
prove that the reporter was the only source of 
information as required by T.C.A. § 24-1-208, 
and defendant did not establish that there was 
a compelling and overriding public interest in 
the information. State v. Kendrick, 178 S.W.3d 
734, 2005 Tenn. Crim. App. LEXIS 685 (Tenn. 
Crim. App. 2005). 


5. Confidentiality Not Required. 

Qualified privilege against disclosure 
granted the news media under Tennessee’s 
Shield Law, codified in this section, is not 
contingent upon a finding that the information 
or source of information sought was obtained in 
the course of a confidential newsman-infor- 
mant relationship. Austin v. Memphis Pub. Co., 
655 S.W.2d 146, 1983 Tenn. LEXIS 786 (Tenn. 
1983). 


24-1-209. Communication between attorney and private detective 


privileged. 


Communication between an attorney and a private detective or investigator 
hired by such attorney, while acting in their respective professional capacities 


shall be privileged communications. 


History. 
Acts 1973, ch. 339, § 1; T.C.A., § 24-116. 


Cross-References. 

Evidentiary privileges inapplicable in child 
sexual abuse cases, § 37-1-614. 

Private investigators, licensing and regula- 
tion, title 62, ch. 26, part 2. 


Rule Reference. 
This section is referred to in the Advisory 


Commission Comments under Rule 501 of the 
Tennessee Rules of Evidence. 


Law Reviews. 

Toward a Unified Approach to Privileges and 
Relevancy (Thomas F. Guernsey), 17 Mem. St. 
U.L. Rev. 1 (1986). 


24-1-210. Interpreters — Dual party relay operators. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Dual party relay operator” means a person who facilitates communi- 
cation over the telephone between persons, one (1) of whom depends on the 
use of a special device for transmitting text rather than the spoken voice 


through the telephone line; and 


(2) “Interpreter” means a person who facilitates communication between 
persons who are unable to communicate with one another directly without 


such facilitation. 


(b) No interpreter or dual party relay operator shall be permitted or 
required to disclose information obtained by virtue of facilitating any confi- 


dential communication. 


(c) No interpreter or dual party relay operator shall be discharged or 
discriminated against for complying with the provisions of subsection (b). 
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History. Cross-References. 
Acts 1990, ch. 810, § 1. Confidentiality of public records, § 10-7-504. 


24-1-211. Deaf persons — Providing oral or deaf sign language inter- 
preters in administrative and judicial proceedings. 


(a) As used in this section: 

(1) “Deaf person” means a person with a hearing loss so great as to 
prevent such person from understanding language spoken in a normal tone. 
“Deaf person” further includes, but is not limited to, a person who is mute 
and a person who is both deaf and mute. The archaic term “dumb” that 
formerly related to deaf people shall hereafter be struck from all future state 
publications that in any way refer to the deaf; 

(2) “Oral interpreter” means a person who interprets language through 
facial and lip movements only and who does not use manual communication. 
An oral interpreter shall be provided upon the request of a deaf person who 
does not communicate in sign language. The right of a deaf person to an 
interpreter may not be waived except by a deaf person who does not use sign 
language and who initiates such request for waiver in writing. Such waiver 
is subject to approval of counsel to such deaf person, if existent, and is 
subject to approval of the appointing authority; and 

(3) “Qualified interpreter” means an interpreter certified by the National 

Registry of Interpreters for the Deaf, Tennessee Registry of Interpreters for 
the Deaf, or, in the event an interpreter so certified is not available, an 
interpreter whose qualifications are otherwise determined. Efforts to obtain 
the services of a qualified interpreter certified with a Legal Skills Certificate 
or a Comprehensive Skills Certificate will be made prior to accepting 
services of an interpreter with lesser certification. No “qualified interpreter” 
shall be appointed unless the appointing authority and the deaf person make 
a preliminary determination that the interpreter is able to readily commu- 
nicate with the deaf person and is able to accurately interpret the state- 
ments of the deaf person and interpret the proceedings in which a deaf 
person may be involved. 
(b)(1) In any case in law or equity before any court or the grand jury, 
wherein any deaf person is a party to such action, either as a complainant, 
defendant, or witness, the court shall appoint a qualified interpreter of the 
deaf sign language to interpret the proceedings to the deaf person and 
interpret the person’s testimony or statements and to assist in preparation 
with counsel. 

(2) In any proceeding before any department, board, commission, agency, 
or licensing authority of the state, or any political subdivision or municipal- 
ity, wherein any deaf person is a principal party of interest, either as a 
complainant, defendant, witness or supplicant, any department, board, 
commission, agency, or licensing authority of the state or any political 
subdivision or municipality wherein such shall appoint a qualified inter- 
preter to interpret the proceedings to the deaf person and to interpret the 
person’s testimony or statements. 

(3) In the event a person who is deaf is arrested and taken into custody for 
any alleged violation of a criminal law of this state, the arresting officers’ and 
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the arresting officers’ superiors shall procure a qualified interpreter in order 

to properly interrogate such deaf person and to interpret such person’s 

statements. No statement taken from such deaf person before an interpreter 
is present may be admissible in court. 

(c) Every deaf person whose appearance before a proceeding entitles such 
person to an interpreter should notify the appointing authority of such need 
prior to any appearance and should request at such time the services of an 
interpreter; provided, that where a deaf person reasonably expects the need for 
an interpreter to be for a period greater than a single day, such person should 
notify the appointing authority and such notification shall be sufficient for the 
duration of the person’s participation in the proceedings. 

(d) An appointing authority may require a person requesting the appoint- 
ment of an interpreter to furnish reasonable proof of deafness when the 
appointing authority has reason to believe that the person is not deaf. 

(e)(1) It shall be the responsibility of the appointing authority to channel 

requests for qualified interpreters through: 

(A) Local interpreter/referral centers for the deaf; 

(B) The Tennessee Registry of Interpreters for the Deaf; 

(C) The Tennessee council for the deaf and hard of hearing; or, in the 
alternative, 

(D) The department of human services, division of vocational 
rehabilitation. 
(2) Itis the responsibility of the Tennessee Registry of Interpreters for the 

Deaf to compile and update annually a listing of qualified interpreters and to 

make this listing available to authorities in possible need of interpreter 
service as provided in this section. 

(f) Before a qualified interpreter will participate in any proceedings subse- 
quent to an appointment under this section, such interpreter shall make an 
oath or affirmation that such interpreter will make a true interpretation in an 
understandable manner to the deaf person for whom the interpreter is 
appointed and that such interpreter will interpret the statements of the deaf 
person desiring that statements be made, in the English language to the best 
of such interpreter’s skill and judgment. The appointing authority shall 
provide recess periods as necessary for the interpreter when the interpreter so 
indicates. Any and all information that the interpreter gathers from the deaf 
person pertaining to any proceeding then pending shall at all times remain 
confidential and privileged, or on an equal basis with the attorney-client 
privilege, unless such deaf person desires that such information be communi- 
cated to other persons. 

(g) An interpreter appointed under this section shall be entitled to a 
reasonable fee for such services. The fee shall be in accordance with standards 
established by the Tennessee Registry of Interpreters for the Deaf, in addition 
to actual expenses for travel and transportation. When the interpreter is 
appointed by a court, the fee shall be paid out of general county funds and 
when the interpreter is otherwise appointed the fee shall be paid out of funds 
available to the appointing authority. 
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History. 

Acts 1957, ch. 233, §§ 1, 2; 1977, ch. 123, § 1; 
T.C.A., § 24-108; Acts 1981, ch. 66, § 1; T.C.A., 
§ 24-1-103; Acts 2001, ch. 174, § 3. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Rule Reference. 
This section is referred to in Rule 41 of the 
Rules of the Supreme Court of Tennessee. 
This section is referred to in the Advisory 
Commission Comments under Rules 501 and 
604 of the Tennessee Rules of Evidence. 
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Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-43.06-1. 


Law Reviews. 

Competency and Impeachment of Witnesses 
(Leo Bearman, Jr.), 57 Tenn. L. Rev. 89 (1989). 

Confrontation and the Law of Evidence: Can 
the Language Conduit Theory Survive in the 
Wake of Crawford? 67 Vand. L. Rev. 1497 
(2014). ‘ 

Should Tennessee Bury the Dead Man Stat- 
ute As Arkansas Has? (W. Dent Gitchel), 18 
Mem. St. U.L. Rev. 195 (1989). 


NOTES TO DECISIONS 


Analysis 


1. Use of Single Interpreter. 
2. Miscellaneous. 


1. Use of Single Interpreter. 

Defendant’s counsel was not ineffective for 
failure to object to the use of only one inter- 
preter for the victim (a deaf mute), and for 
failure to hire a second interpreter from funds 
available through the public defender’s office. 
Denton v. State, 945 S.W.2d 793, 1996 Tenn. 
Crim. App. LEXIS 752 (Tenn. Crim. App. 1996). 


2. Miscellaneous. 

Discrimination claim of a man, who was both 
hearing-impaired and mute, stemming from 
the lack of an interpreter at his dispositional 
hearing was summarily dismissed because, al- 
though T.C.A. § 24-1-211 requires that a quali- 
fied interpreter be present when a deaf person 
is the subject of court proceedings, the man’s 
attorney, knowing that no interpreter was 
available, elected to keep the court date in 
order to enter a plea agreement, and enlisted 
the help of the man’s mother as an interpreter. 


Tucker v. Hardin County, 448 F. Supp. 2d 901, 
2006 U.S. Dist. LEXIS 60754 (W.D. Tenn. 
2006), affd, Tucker v. Tennessee, 539 F.3d 526, 
2008 FED App. 329P, 2008 U.S. App. LEXIS 
18618 (6th Cir. Aug. 29, 2008). 

Where deaf and mute arrestees alleged that 
the county discriminated against them in vio- 
lation of the Americans with Disabilities Act, 42 
U.S.C. § 12101 et seq., by failing to provide 
sign language interpreter at their initial ap- 
pearance as required under T.C.A. § 24-1-211, 
although the arrestees claimed that they made 
the request at the jail the previous night, there 
was no evidence that they repeated the request 
at their initial appearance the following morn- 
ing; even if the pair made the request of the 
jailers, absent evidence that the information 
was communicated to state court, the court 
could not hold state court liable for any failure 
of the jail to relay the information. Tucker v. 
Tennessee, 539 F.3d 526, 2008 FED App. 329P, 
2008 U.S. App. LEXIS 18618 (6th Cir. Aug. 29, 
2008), cert. denied, Tucker v. Hardin County, 
558 U.S. 816, 130 S. Ct. 60, 175 L. Ed. 2d 24, 
2009 U.S. LEXIS 6845 (U.S. 2009). 


CHAPTER 2 
ATTENDANCE OF WITNESSES 


Section 

24-2-101. 
24-2-102. 
24-2-103. 
24-2-104. 
24-2-105. 
24-2-106. 
24-2-107. 
24-2-108. 


Duty to attend. 
Penalty for failure to appear. 
Scire facias by circuit court. 


Privilege against process. 


Language required in subpoena. 


24-2-101. Duty to attend. 


Scire facias by general sessions judge. 


Proceedings against witness on scire facias. 
Subpoenas — Conflicts with Rules of Civil Procedure. 


Every witness legally bound to appear as herein directed shall appear 
accordingly and continue to attend from day to day, and from term to term, 
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until discharged by the court or the party who sought the summons; provided, 
that the continuance of a case shall not be deemed a discharge of witnesses 
legally bound to appear in the case so continued, and in the event of a 
continuance, it shall not be necessary to resummon such witnesses unless they 
are expressly discharged by the court or by the party at whose instance they 


were summoned. 


History. 

Code 1858, § 3820 (deriv. Acts 1794, ch. 1, 
§ 29); Shan., § 5608; Code 1932, § 9790; Acts 
1959, ch. 118, § 1; T.C.A. (orig. ed.), § 24-207. 


Cross-References. 

Contempt of court, title 29, ch. 9. 

Federal prisoner as witness in state criminal 
proceedings, § 40-17-212. 


Prisoner as witness in criminal proceedings 
outside state in which incarcerated, § 40-17- 
ap le 

Subpoena, personal attendance, Tenn. R. Civ. 
P. 45.05. 


Textbooks. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, §§ 3, 4. 


NOTES TO DECISIONS 


Analysis 


Legal Summons Served — Liability. 
. Discharge by Party Summoning. 

. Discharge by Termination of Suit. 

. Discharge by Continuance. 

. Excuse for Nonattendance. 


. Legal Summons Served — Liability. 

It is not necessary that the witness should 
have been summoned in the county in which he 
resided to incur the forfeiture of $125 in § 24- 
2-102 for nonattendance. A legal summons, 
executed upon him personally, or left at his 
place of residence, is sufficient. Smith v. Barger, 
17 Tenn. 322, 1836 Tenn. LEXIS 54 (1836). 


2. Discharge by Party Summoning. 

The witness may be discharged by the party 
at whose instance he was summoned; and his 
telling the witness that he need not attend, 
unless convenient, and that, if not present at 
the trial, he should not be called out, operates 
to discharge the witness, so that he does not 
incur the penalty for nonattendance. Duke v. 
Given, 12 Tenn. 478, 1833 Tenn. LEXIS 81 
(1833). 


3. Discharge by Termination of Suit. 

A formal order of court discharging the wit- 
ness is not necessary. Anything that terminates 
the suit operates as a discharge, as, for in- 
stance, a nonsuit. If the nonsuit be set aside, 
the witness must be resummoned. Cochran vy. 


Brown, 20 Tenn. 329, 1839 Tenn. LEXIS 56 
(1839). 

A witness attending without resummons, af- 
ter new trial granted or reversal and remand- 
ment, is entitled to his attendance fees. Moore 
v. McLemore, 2 Shan. 160 (1876). 


4. Discharge by Continuance. 

Where an indefinite continuance has been 
granted in a case on a day that a witness has 
been summoned to attend such indefinite con- 
tinuance amounts to a discharge of the witness 
by the court under the provisions of this sec- 
tion. Emerson v. Porter, 203 Tenn. 492, 314 
S.W.2d 9, 1958 Tenn. LEXIS 327 (1958). (Deci- 
sion prior to 1959 amendment.) 

Where on day witness was summoned to 
appear the court granted an indefinite continu- 
ance of the case and thereafter a new trial date 
was set, a letter written by the solicitors for the 
complainants to such witness telling him when 
the case was set for trial did not amount to a 
legal notice and therefore such witness could 
not be punished for contempt for not appearing 
on such date. Emerson v. Porter, 203 Tenn. 492, 
314 S.W.2d 9, 1958 Tenn. LEXIS 327 (1958). 
(Decision prior to 1959 amendment.) 


5. Excuse for Nonattendance. 

A witness is not excused from attending trial 
on the ground that his wife was sick, since 
disability must be personal. Slaughter v. Bird- 
well, 38 Tenn. 341, 1858 Tenn. LEXIS 186 
(1858). But see Foster v. McDonald, 59 Tenn. 
619, 1874 Tenn. LEXIS 16 (1874). 


24-2-102. Penalty for failure to appear. 


In default thereof, a witness forfeits to the party at whose insistence the 
subpoena issues, the sum of one hundred twenty-five dollars ($125), to be 
recovered by scire facias; and is further liable to the action of the party for the 
full damages sustained for want of such witness’ testimony. 


24-2-102 


History. 

Code 1858, § 3821 (deriv. Acts 1794, ch. 1, 
§ 29); Shan., § 5609; Code 1932, § 9791; 
T.C.A. (orig. ed.), § 24-208. 


Cross-References. 

Contempt of court, title 29, ch. 9. 

Failure to attend hearing on back assess- 
ment of property, § 67-1-1006(b). 
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Subpoena of witnesses, § 16-15-708. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-45.01-1, 1-45.06-1. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, §§ 5, 6. 


NOTES TO DECISIONS 


Analysis 


= 


. Judgment Nisi Prerequisite to Scire Facias. 
2. —Judgment Nisi and Scire Facias — Requi- 
sites. 

3. —Action in Name of State. 

. —Joint Judgment Nisi and Joint Scire Fa- 
clas. 

. Final Judgment on Two “Nihils.” 

. Tender of Fees. 

. Willfulness of Default. 

Scire Facias Not Issued — Revival. 


oS 


KH OIBDMH 


. Judgment Nisi Prerequisite to Scire Fa- 
cias. 

The judgment nisi must show by direct aver- 
ment the time of the service of the subpoena, 
and the time of the trial, and that the defen- 
dant was bound to attend at that time. State v. 
Lacy, 22 Tenn. 225, 1842 Tenn. LEXIS 75 
(1842). 

The judgment nisi must assume every fact 
necessary to be proved in order to constitute the 
defendant’s liability, and must embody such 
statement of facts as will show directly and 
certainly, and not by mere inference, the legal 
ground of the witness’ liability to the penalty. 
The scire facias should follow the judgment 
nisi, and recite all the facts assumed and em- 
bodied therein. State v. Lacy, 22 Tenn. 225, 
1842 Tenn. LEXIS 75 (1842); Dickenson v. Kin- 
caid, 30 Tenn. 72, 1850 Tenn. LEXIS 57 (1850); 
Knott v. Smith, 34 Tenn. 244, 1854 Tenn. 
LEXIS 42 (1854). 

A judgment nisi and the scire facias issued 
therefrom must both show when the witness 
was summoned and whether the subpoena is- 
sued in vacation or instanter during the term, 
and if it fails to do this, the defendant may 
defeat the proceeding by a plea of nul tiel record 
to the scire facias. Dickenson v. Kincaid, 30 
Tenn. 72, 1850 Tenn. LEXIS 57 (1850). 

A judgment nisi is essential to the validity of 
a proceeding by scire facias to recover the 
statutory penalty of a defaulting witness, and 
the want of it is not waived by appearance and 
defense on the merits. Rogers v. Goins, 95 Tenn. 
361, 32 S.W. 197, 1895 Tenn. LEXIS 99 (1895). 


2. —Judgment Nisi and Scire Facias — 
Requisites. 

The scire facias to recover the penalty for a 

failure to attend need only set out the subpoena 


substantially, because it is in the nature of a 
record. Smith v. Barger, 17 Tenn. 322, 1836 
Tenn. LEXIS 54 (1836). 


3. —Action in Name of State. 

The penalty is to be recovered in the name of 
the state. Nelson v. Ewell, 32 Tenn. 271, 1852 
Tenn. LEXIS 61 (1852). 


4, —Joint Judgment Nisi and Joint Scire 
Facias. 

A joint judgment nisi against several wit- 
nesses for failing to attend is irregular, and a 
joint scire facias is still more irregular. State v. 
Lacy, 22 Tenn. 225, 1842 Tenn. LEXIS 75 
(1842); Nelson v. Ewell, 32 Tenn. 271, 1852 
Tenn. LEXIS 61 (1852). 


5. Final Judgment on Two “Nihils.” 

If the scire facias is returned “not to be found” 
and alias issues, and, if that is similarly re- 
turned, judgment final may be rendered as if 
service had been had. State v. Dozier, 1 Tenn. 
223, 1806 Tenn. LEXIS 18 (1806); Kincaid v. 
Rogers, 35 Tenn. 1, 1855 Tenn. LEXIS 1 (1855). 


6. Tender of Fees. 

The common law rule that witnesses must be 
tendered their fees and expenses, before they 
can be compelled to attend in conformity with 
the subpoena, has been for many years abro- 
gated by statute, and one is bound to attend 
and give evidence without such tender, when 
subpoenaed in the manner directed either by 
personal service or by copy of the subpoena left 
at his house; and it is not necessary that the 
subpoena should have been served on him in 
the county of his residence. Smith v. Barger, 17 
Tenn. 322, 1836 Tenn. LEXIS 54 (1836); Carren 
v. Breed, 42 Tenn. 465, 1865 Tenn. LEXIS 88 
(1865). 


7. Willfulness of Default. 

Forfeiture may be taken against a witness 
regularly subpoenaed, although it does not af- 
firmatively appear that the default of the wit- 
ness was willful. State v. Thomas, 79 Tenn. 113, 
1883 Tenn. LEXIS 21 (1883). 


8. Scire Facias Not Issued — Revival. 
Where a judgment nisi was promptly taken, 
and scire facias was ordered to be issued, re- 
turnable to the next term, and the clerk failed 
to issue the same, and, at the next term, the 
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order for the issuance of the scire facias was 
revived, and it was issued and served, the 
defaulting witness could not demur to it, be- 


24-2-105 


the judgment nisi was entered. Upton v. Gird- 
ner & Harvy, 67 Tenn. 183, 1874 Tenn. LEXIS 
350 (1874). 


cause it was not tested as of the term at which 


24-2-103. Scire facias by circuit court. 


If a witness fails to appear when summoned before a judge of the court of 
general sessions, notary public, or commissioner, the subpoena is returned to 
the circuit court of the county, with the endorsement of such failure made 
thereon by the judge of the court of general sessions, notary public, or 
commissioner, and scire facias issues, as in other cases. 


Cross-References. 
Failure to appear before arbitrator, § 29-5- 
109. 


History. 
Code 1858, § 3825; Shan., § 5613; mod. Code 
1932, § 9795; impl. am. Acts 1979, ch. 68, § 3; 


T.C.A. (orig. ed.), § 24-210; T.C.A., § 24-2-104. 
Section to Section References. 


This section is referred to in §§ 24-2-104, 
29-5-109. 


Compiler’s Notes. 

Former § 24-2-103, concerning proceedings 
against witness on scire facias, was transferred 
to § 24-2-106 in 2000. 


NOTES TO DECISIONS 


dance to testify in his investigations of fires. 
Rhinehart v. State, 121 Tenn. 420, 117 S.W. 
508, 1908 Tenn. LEXIS 28 (1908). 


1. Insurance Commissioner — Authority. 
Insurance commissioner has all the powers of 

a justice of the peace for the purpose of sum- 

moning witnesses and compelling their atten- 


24-2-104. Scire facias by general sessions judge. 


The party at whose instance a witness is summoned before a judge of the 
court of general sessions, on the trial of a cause, instead of having the subpoena 
returned to court as in § 24-2-103, may elect to move before the judge of the 
court of general sessions for judgment against the witness, in which case a 
conditional judgment shall be given for twenty-five dollars ($25.00), and scire 
facias shall issue to the witness to show cause why final judgment shall not be 
entered, and, on failure to show cause, final judgment shall be rendered for the 
penalty and costs. 


History. 

Code 1858, § 3826 (deriv. Acts 1851-1852, ch. 
145, § 1); Shan., § 5614; Code 1932, § 9796; 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 24-211; T.C.A., § 24-2-105. 


Compiler’s Notes. 

Former § 24-2-104, concerning scire facias 
by circuit court, was transferred to § 24-2-103 
in 2000. 


24-2-105. Privilege against process. 


During the attendance of any person summoned as a witness, and during the 
time that such person is going to and returning from the place of such 
attendance, allowing one (1) day for every thirty (30) miles of travel, no writ, 
process, warrant, order, judgment, or decree in any civil cause, subpoena to 
testify as a witness only excepted, shall be served upon such person. 


24-2-105 


History. 

Code 1858, § 3828 (deriv. Acts 1794, ch. 1, 
§ 34); Shan., § 5616; Code 1932, § 9798; 
T.C.A. (orig. ed.), § 24-213; T.C.A., § 24-2-106. 


Compiler’s Notes. 

Former § 24-2-105, concerning scire facias 
by general sessions judge, was transferred to 
§ 24-2-104 in 2000. 


Cross-References. 
Exemption of jurors, § 22-1-103. 
Garnishee as witness, §§ 26-2-204, 26-2-205. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., 
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Abatement, Survival and Revival, § 13; 21 
Tenn. Juris., Process, § 3; 25 Tenn. Juris., 
Witnesses, § 52. 


Law Reviews. 

Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219. 

Procedure — Personal Jurisdiction, 35 Tenn. 
L. Rev. 560. 

Recent Developments in Tennessee and Fed- 
eral Procedure (Donald F..Paine), 36 Tenn. L. 
Rev. 276. 


NOTES TO DECISIONS 


Analysis 


. Privilege Against Process. 
—Officer of Corporation. 
—Parties Also Exempt. 
—Companion Action. 

—Same Action — After Nonsuit. 
—Attachment Suit. 

. Criminal Suit Privilege. 

. Plea in Abatement. 

. Privilege Not Applicable. 


. Privilege Against Process. 


Db HF ODNABAMAWNHE 


. —Officer of Corporation. 

The exemption applies to an officer of a 
corporation as witness, where as officer he is 
served with process in a suit against a corpora- 
tion. Sewanee Coal, Coke & Land Co. v. W. W. 
Williams & Co., 120 Tenn. 339, 107 S.W. 968, 
1907 Tenn. LEXIS 51 (1908). 

This section applies to witnesses summoned 
before federal court as well as state courts; and 
where nonresident witness is a corporation 
officer, he is exempt from civil process against 
corporation as well as against himself individu- 
ally. Sewanee Coal, Coke & Land Co. v. W. W. 
Williams & Co., 120 Tenn. 339, 107 S.W. 968, 
1907 Tenn. LEXIS 51 (1908). 


3. —Parties Also Exempt. 

Not only witnesses but parties to suits, plain- 
tiff or defendant, are exempt from service of 
process, even though they come from a foreign 
jurisdiction, while in attendance at or going or 
coming from place of suit. A plea in abatement 
lies. Sofge v. Lowe, 131 Tenn. 626, 176 S.W. 106, 
1915 Tenn. LEXIS 133, L.R.A. (n.s.) 1916A734 
(1915); Purnell v. Morton Live Stock Co., 156 
Tenn. 383, 1 S.W.2d 1013, 1927 Tenn. LEXIS 
131 (1928). 

Corporate officer who attended court in 
county other than his residence to testify on 
behalf of corporation which was a party to the 
suit was exempt from services of process under 
§§ 20-6-301 (repealed) and 24-2-106 [now § 24- 
2-105] even though he was not subpoenaed. 


Hinkle v. Cravens, 219 Tenn. 253, 409 S.W.2d 
350, 1966 Tenn. LEXIS 523 (1966). 

Parties to a suit are exempt from process 
while in attendance at or going to or coming 
from the place of suit. Hinkle v. Cravens, 219 
Tenn. 253, 409 S.W.2d 350, 1966 Tenn. LEXIS 
523 (1966). 


4, —Companion Action. 

Where defendant came into the county for 
the sole purpose of defending a suit for injuries 
to plaintiffs car in magistrate court and, while 
there was served with summons as defendant 
in suit in circuit court for injuries to the car and 
for plaintiffs personal injuries suffered in same 
collision, such service was invalid in view of 
this section and in view of the fact that such 
suit was not counter claim. Cotton v. Frazier, 
170 Tenn. 301, 95 S.W.2d 45, 1935 Tenn. LEXIS 
137 (1936). 


5. —Same Action — After Nonsuit. 

Where plaintiff dismissed suit against non- 
resident during trial and filed a new suit and 
served process on defendant while latter was in 
state for purpose of attending trial of original 
suit the service of process was invalid. Ballard 
v. Hutchinson, 169 Tenn. 370, 87 S.W.2d 1017, 
1935 Tenn. LEXIS 57 (1935). 


6. —Attachment Suit. 

Nonresident, a defendant in attachment suit, 
was not subject to service of process while 
attending trial of attachment suit. Purnell v. 
Morton Live Stock Co., 156 Tenn. 383, 1 S.W.2d 
1013, 1927 Tenn. LEXIS 131 (1928). 


7. Criminal Suit Privilege. 

Nonresident of county attending criminal 
trial in which he was a defendant was not 
immune from service of process in a civil pro- 
ceeding. Anderson v. Atkins, 161 Tenn. 137, 29 
S.W.2d 248, 1929 Tenn. LEXIS 41 (1930). 

Attorney-general of ninth circuit, a resident 
of Humphreys County, while engaged in pros- 
ecuting liquor case in Sumner County, was 
subject to service in slander suit filed in 
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Sumner County, and was not exempt from such 
service on the ground of public policy, as by 
virtue of Acts 1953, ch. 34, it was immaterial 
whether summons was served on him at his 
county of residence or while in Sumner County 
while attending to his official duties. Parker v. 
Reddick, 196 Tenn. 472, 268 S.W.2d 357, 1954 
Tenn. LEXIS 408, 45 A.L.R.2d 1096 (1954). 


8. Plea in Abatement. 

A plea in abatement lies in such case, but it 
must be formulated with strictness and accu- 
racy in its averments. Baker v. Compton, 39 
Tenn. 471, 1859 Tenn. LEXIS 254 (1859); Se- 
wanee Coal, Coke & Land Co. v. W. W. Williams 
& Co., 120 Tenn. 339, 107 S.W. 968, 1907 Tenn. 
LEXIS 51 (1908). 


24-2-107 


9. Privilege Not Applicable. 

Where nonresident principal on surety bond 
who was originally served by publication came 
into court to testify on behalf of surety on the 
bond whose interest in the case was parallel to 
and dependent upon the rights of the principal, 
it was proper for chancellor to make principal a 
party defendant on chancellor's own motion 
and afford him a chance to answer, plead and 
defend his rights and also to enter money 
judgment against principal in favor of surety if 
surety was adjudged liable in the suit. Beck- 
ham v. Johnson, 220 Tenn. 572, 421 S.W.2d 94, 
1967 Tenn. LEXIS 439 (1967). 


24-2-106. Proceedings against witness on scire facias. 


Upon return of the scire facias issued for the penalty, the witness may be 
relieved by showing sufficient cause for failing to attend; otherwise, on motion, 
judgment will be given against the witness and execution issue accordingly. 


History. 

Code 1858, § 3822 (deriv. Acts 1794, ch. 1, 
§ 29); Shan., § 5611; Code 1932, § 9793; 
T.C.A. (orig. ed.), § 24-209; T.C.A., § 24-2-103. 


Compiler’s Notes. 


Former § 24-2-106, concerning privilege 


against process, was transferred to § 24-2-105 
in 2000. 


Textbooks. 
Tennessee Jurisprudence, 21 Tenn. Juris., 
Process, § 3; 25 Tenn. Juris., Witnesses, § 4. 


NOTES TO DECISIONS 


Analysis 


. Sufficient Cause for Failure to Attend. 
—Discharge on Witness’ Own Affidavit. 
. Motion to Collect Penalty. 

. Manner of Trial. 


. Sufficient Cause for Failure to Attend. 

Witness could be excused from attending for 
physical incapacity, high water and the like. 
Duke v. Given, 12 Tenn. 478, 1833 Tenn. LEXIS 
81 (1833). 

Under Acts 1794, ch. 1, § 29 authorizing 
excuse for nonattendance because of “incapac- 
ity to attend” the incapacity was held to be 
limited to a personal incapacity of the witness 
himself. Slaughter v. Birdwell, 38 Tenn. 341, 
1858 Tenn. LEXIS 186 (1858). 

This section as carried forward into the Code 
of 1858 relieves the witness from forfeiture 
upon “sufficient cause” for failing to attend and 
so it was a good defense that the wife of the 
witness was so seriously ill as to need his 
attention at home. Foster v. McDonald, 59 
Tenn. 619, 1874 Tenn. LEXIS 16 (1874). 


pe PONE 


2. —Discharge on Witness’ Own Affidavit. 

Formerly, the witness could not discharge 
himself by his own affidavit, when proceeded 
against by judgment nisi and scire facias 
thereon for his failure to attend. Duke v. Given, 
12 Tenn. 478, 1833 Tenn. LEXIS 81 (1833). 


3. Motion to Collect Penalty. 

Where defaulting witness wholly failed to 
show any good excuse for not obeying subpoena, 
motion to collect the $250 penalty against such 
defaulting witness was sustained. Rhinehart v. 
State, 121 Tenn. 420, 117 S.W. 508, 1908 Tenn. 
LEXIS 28 (1908). 


4. Manner of Trial. 

The court may dispose of the matter of the 
truth and sufficiency of the excuse of the wit- 
ness, in a summary way, on motion, without 
pleading or trial by jury, or he may submit the 
matter to a jury. Duke v. Given, 12 Tenn. 478, 
1833 Tenn. LEXIS 81 (1833); Foster v. McDon- 
ald, 59 Tenn. 619, 1874 Tenn. LEXIS 16 (1874). 


24-2-107. Subpoenas — Conflicts with Rules of Civil Procedure. 


Rule 45 of the Rules of Civil Procedure shall govern when a clerk or other 
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authorized officer is required to issue a subpoena in a civil case in circuit court 
and the consequences of a person’s refusal to appear, testify or produce 
evidence when subpoenaed pursuant to such rule. If any local rule of court 
conflicts with Rule 45, Rule 45 shall prevail, and the clerk or other authorized 
officer shall issue subpoenas and the judge shall punish the refusal to respond 
to subpoenas in accordance with such rule. 


History. 
Acts 1997, ch. 377, § 2. 


24-2-108. Language required in subpoena. 


Each subpoena issued should at a minimum contain explicit language that 
states: 
(1) A party being served must appear and that failure to appear may put 
such party in contempt of court; and 
(2) The penalties such party may face by being held in contempt of court. 


History. provisions of the act do not apply to subpoena 
Acts 2004, ch. 761, § 1. forms printed prior to May 24, 2004. 


Compiler’s Notes. 
Acts 2004, ch. 761, § 2 provided that the 


CHAPTER 3 
[RESERVED] 


CHAPTER 4 
COMPENSATION OF WITNESSES 


Section 

24-4-101. Basic per diem and mileage. 

24-4-102. Witness residing outside county. 

24-4-103. Witness before general sessions judge. 

24-4-104. Maximum number of appearances compensated. 

24-4-105. Settlement of case. 

24-4-106. Probate of attendance — Immediate payment — Travel advances in criminal cases. 
24-4-107. Recovery from successful party. 


24-4-101. Basic per diem and mileage. 


(a) A witness in a court of record shall receive compensation of one dollar 
($1.00) per day for each day’s necessary attendance. When a witness resides at 
a distance greater than ten (10) miles, such witness shall receive four cents 
(4¢) per mile for going to and returning from court, and tolls and ferriages as 
allowed by law. Mileage, tolls and ferriages shall be allowed only for one (1) trip 
going and returning during the term of any court, unless the witness is 
discharged by the parties, to return, and does return, upon a given day. 

(b) Witnesses in courts of record attending under subpoena in a civil matter 
shall receive upon request to the clerk thirty dollars ($30.00) per day for such 
attendance. In addition, when such witness resides at a distance of greater 
than ten (10) miles from the court, the witness shall, upon request to the clerk, 
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also receive reimbursement for travel expenses for each mile traveled when 
going to and returning from such court at the rate allowable under the state 
comprehensive travel regulations in effect at that time. All such compensation 
and reimbursement shall be taxed as cost. 

(c) No witness attending any court of record under subpoena in a civil 
matter shall be entitled to receive the witness compensation and travel 
expense reimbursement provided for by subsection (b) until such compensation 
and reimbursement have been taxed and collected as cost by the clerk of the 
court of record in which such witness has appeared while under subpoena. 
Nothing in this subsection (c) shall be construed as preventing the party 
causing a subpoena to be issued from advancing travel expenses or attendance 


fees to witnesses. 


History. 

Acts 1859-1860, ch. 22; Shan., § 5617; Code 
1932, § 9799; T.C.A. (orig. ed.), § 24-401; Acts 
1990, ch. 801, § 1; 1991, ch. 354, § 1. 


Cross-References. 

Clerk’s fees, § 8-21-401. 

Criminal cases, §§ 40-17-112 — 40-17-116. 

Criminal cases, witnesses summoned from 
another state, § 40-17-208. 

Fees of subscribing witnesses to written in- 
struments, § 66-23-110. 


Garnishee as witness, §§ 26-2-204, 26-2-205. 
Impeachment trials, § 8-46-201. 


Section to Section References. 

This chapter is referred to in §§ 40-17-206, 
40-17-208, 40-28-106. 

This section is referred to in § 17-5-314. 


Law Reviews. 

Claims Against the State in Tennessee — The 
Court of Claims, 4 Vand. L. Rev. 875. 

Trial, 4 Mem. St. U.L. Rev. 335. 


NOTES TO DECISIONS 


1. Entitlement of Witness Fee. 

Court reporters who testified at hearings on 
motions regarding the preparation of tran- 
scripts were entitled to the regular witness fee, 


not to their per diem charge. Word v. Word, 937 
S.W.2d 931, 1996 Tenn. App. LEXIS 490 (Tenn. 
Ct. App. 1996), appeal denied, — S.W.2d —, 
1997 Tenn. LEXIS 88 (Tenn. Jan. 6, 1997). 


24-4-102. Witness residing outside county. 


(a) All witnesses attending, under summons, any court of record in any 
county in this state other than the county in which the witness or witnesses 
live shall be entitled to receive reimbursement for lodging and meals at a rate 
allowable under the state comprehensive travel regulations in effect at the 
time such travel expense is incurred. In addition thereto, the witness shall also 
receive reimbursement at a rate allowable under the state comprehensive 
travel regulations in effect at the time such travel expense is incurred for each 
mile traveled in going to and returning from such court. 

(b) In addition to the mileage reimbursement allowed, a witness shall be 
allowed the per diem allowance designated herein for each day required to 
travel in going to and returning from a trial. Mileage reimbursement to a 
witness traveling from out of state shall be the same as that allowed a state 
employee using a personal vehicle for the convenience of the state. In lieu of 
such mileage reimbursement, a witness traveling from out-of-state may be 
reimbursed for the cost of travel by common carrier, at a rate not to exceed the 
regular tourist fare charged the general public. 
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History. 

Acts 1867-1868, ch. 11, § 2; Shan., § 5618; 
Code 1932, § 9800; Acts 1971, ch. 251, § 1; 
1979, ch. 392, §§ 1, 5; T.C.A. (orig. ed.), § 24- 
402; Acts 1986, ch. 599, § 1; 1997, ch. 119, § 1. 


Cross-References. 
Liability of state or county in criminal cases, 
§ 40-25-129. 


Section to Section References. 
This section is referred to in §§ 17-5-314, 
24-4-106, 40-25-129. 


Textbooks. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, § 7. 
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Law Reviews. 
Claims Against the State in Tennessee — The 
Court of Claims, 4 Vand. L. Rev. 875. 


Attorney General Opinions. 

Applicability to subpoenas issued by indigent 
criminal defendants, OAG 84-055, 1984 Tenn. 
AG LEXIS 290 (2/10/84). 

Attendance fee for grand jury witness sub- 
poenaed outside county, OAG 88-196, 1999 
Tenn. AG LEXIS 42 (11/2/88). 

Travel reimbursement for out-of-state wit- 
nesses in misdemeanor cases, OAG 99-057, 
1988 Tenn. AG LEXIS 197 (3/9/99). 


NOTES TO DECISIONS 


1. Effect of Payment. 

Payment of amount provided by law to wit- 
ness in criminal prosecution was entirely 
proper and would not discredit his testimony in 
any way. Freshwater v. State, 2 Tenn. Crim. 


App. 314, 453 S.W.2d 446, 1969 Tenn. Crim. 
App. LEXIS 363 (Tenn. Crim. App. 1969), cert. 
denied, Freshwater v. Tennessee, 400 U.S. 840, 
91S. Ct. 80, 27 L. Ed. 2d 74, 1970 U.S. LEXIS 
1083 (1970). 


24-4-103. Witness before general sessions judge. 


Every witness summoned before a judge of the court of general sessions is 
entitled to fifty cents (50¢) for each day’s attendance; and when summoned to 
attend in another county from that of the witness’ own, shall be entitled to five 
cents (5¢) per mile for every mile in going to and returning from the county, 
and all necessary tolls and ferriage. 


History. 

Code 1858, § 3831 (deriv. Acts 1843-1844, ch. 
112, § 2); Acts 1867-1868, ch. 11, § 1; inte- 
grated in Shan., § 5619; Code 1932, § 9801; 


Attorney General Opinions. 

Travel reimbursement for out-of-state wit- 
nesses in misdemeanor cases, OAG 99-057, 
1988 Tenn. AG LEXIS 197 (3/9/99). 


impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 24-403. 


Law Reviews. 
Claims Against the State in Tennessee — The 
Court of Claims, 4 Vand. L. Rev. 875. 


24-4-104. Maximum number of appearances compensated. 


No witness shall prove personal attendance in more than four (4) suits where 
one (1) of the parties is the same or the question to be tried is the same; 
provided, that this shall apply only to the term where the witness actually 
testifies in such suits. At all other terms where such witness does not actually 
testify, the witness shall be allowed to prove attendance in only two (2) of such 
suits; provided, that in any event such witness shall claim mileage and ferriage 
in only one (1) of such suits. 


§ 3); Acts 1903, ch. 100; Shan., § 5622; Code 
1932, § 9804; T.C.A. (orig. ed.), § 24-404. 


History. 
Code 1858, § 3834 (deriv. Acts 1824, ch. 13, 
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Cross-References. Textbooks. 
Maximum number included in bill of costs, Tennessee Jurisprudence, 25 Tenn. Juris., 
§ 20-12-105. Witnesses, § 8. 


NOTES TO DECISIONS 


1. Election and Proof. elect in which case he will have it, and prove in 
Where a witness is entitled to and allowed that case alone. Hopkins v. Waterhouse, 10 
mileage and ferriage in one case only, he must Tenn. 323, 1829 Tenn. LEXIS 20 (1829). 


24-4-105. Settlement of case. 


If the suit in which the witness is summoned is settled in vacation, and the 
party summoning such witness neglects to discharge the witness from further 
attendance, and the witness, for want of such discharge, should attend at the 
next term, witness such is entitled to prove one (1) day’s attendance. 


History. § 29); Shan., § 5623; Code 1932, § 9805; 
Code 1858, § 3835 (deriv. Acts 1794, ch. 1,  T.C.A. (orig. ed.), § 24-405. 


24-4-106. Probate of attendance — Immediate payment — Travel ad- 
vances in criminal cases. 


(a) The clerk of the court may take probate of witnesses’ attendance at any 
time between the commencement and the final decision of the cause, either in 
vacation or in term time. The clerk may at that time pay any witness the fees 
for which the state is liable under §§ 40-17-201 — 40-17-210, or any witness 
fees due and may accept an assignment from the witness for all such fees paid. 
The clerk may take credit in the settlement of the clerk’s accounts for all such 
fees advanced represented by a valid assignment. 

(b) In criminal cases, with the approval of the judicial cost accountant and 
at the request of the district attorney general, the state may advance travel 
expenses as set out in §§ 24-4-102, 40-17-206 and 40-17-208, to witnesses 
designated by the district attorney general. The judicial cost accountant shall 
prescribe the procedures which shall be followed in making travel advances as 
set forth above. 


History. Textbooks. 
Code 1858, § 3833 (deriv. Acts 1845-1846, ch. Tennessee Jurisprudence, 25 Tenn. Juris., 
164, § 1); Shan., § 5621; Code 1932, § 9803; Witnesses, § 8. 
Acts 1947, ch. 4, § 1; C. Supp. 1950, § 9803; 
Acts 1973,)°cth. 229,31; °1979, ch."392, $2; 
T.C.A. (orig. ed.), § 24-406; Acts 2012, ch. 611, 


§ 4. 
NOTES TO DECISIONS 

Analysis 8. Motion to Retax Costs. 
1. Compliance with Statute. 1. Compliance with Statute. 
2. Legal Subpoena as Prerequisite. A strict compliance with the requirements of 
3. Enforced Attendance in Other Suit. the statute as to proof of attendance by wit- 
4. Parties as Witnesses. nesses as a prerequisite to the taxing of costs is 
5. Incompetent Witness. essential to a valid allowance of witness fees 
6. Subpoena by Both Parties. and mileage. King v. State, 170 Tenn. 236, 94 
7. Action for Witness Fees. S.W.2d 383, 1936 Tenn. LEXIS 7 (1936). 
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2. Legal Subpoena as Prerequisite. 

Witnesses, attending without being legally 
subpoenaed, are not entitled to prove their 
attendance and have it taxed in the bill of costs, 
but must look, for their compensation, to the 
party requesting their attendance as witnesses. 
Hopkins v. Waterhouse, 10 Tenn. 230, 1828 
Tenn. LEXIS 6 (1828); Moore v. McLemore, 2 
Shan. 160 (1876); Lancaster v. State, 71 Tenn. 
652, 1879 Tenn. LEXIS 128 (1879). 

Where the attendance has been proved, the 
presumption is that the witness was subpoe- 
naed, although the process cannot be found. 
But if the court is satisfied that he was not 
subpoenaed, his costs should be stricken. A 
memorandum of the attendance of witnesses, 
kept by the clerk, may, it seems, be looked to by 
the court. Hopkins v. Waterhouse, 10 Tenn. 323, 
1829 Tenn. LEXIS 20 (1829); Burson v. Ma- 
honey & Shipley, 65 Tenn. 304, 1873 Tenn. 
LEXIS 351 (1873); Moore v. McLemore, 2 Shan. 
160 (1876). 

The fact that there is no subpoena on file is 
not conclusive evidence that the witness has 
not been summoned. Moore v. McLemore, 2 
Shan. 160 (1876). 


3. Enforced Attendance in Other Suit. 

A witness is entitled to prove his attendance, 
although he was a party to another suit, which 
would, of itself, have compelled him to attend 
court. Hopkins v. Waterhouse, 10 Tenn. 323, 
1829 Tenn. LEXIS 20 (1829). 


4. Parties as Witnesses. 

A party to a suit is not entitled to compensa- 
tion for his attendance as a witness. Grub & 
Carter v. Simpson, 53 Tenn. 92, 1871 Tenn. 
LEXIS 323 (1871). 


5. Incompetent Witness. 
Incompetent witness is entitled to his atten- 
dance, if examined, and when paid, it cannot be 
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recovered from him upon retaxation of costs 
striking the item paid, merely because the 
record showed him to be an incompetent wit- 
ness. Gray v. Alexander, 26 Tenn. 16, 1846 
Tenn. LEXIS 37 (1846). 


6. Subpoena by Both Parties. 

Witness summoned by both parties is en- 
titled to but one attendance. Hopkins v. Water- 
house, 10 Tenn. 230, 1828 Tenn. LEXIS 6 
(1828). 


7. Action for Witness Fees. 

While a subpoenaed witness cannot demand 
his fees and expenses to be paid in advance, he 
can maintain an action against the party, at 
whose instance he was summoned, for his com- 
pensation as allowed by law, at the end of each 
term, without waiting till the termination of 
the cause; but the clerk cannot sue for his fees 
before the termination of the cause. The suit of 
the witness may be before any tribunal having 
jurisdiction of the amount; but the suit is not on 
the bond, but for his attendance. Wetherspoon 
v. Killough, 8 Tenn. 38, 1827 Tenn. LEXIS 4 
(1827); Smith v. Barger, 17 Tenn. 322, 1836 
Tenn. LEXIS 54 (1836); Burson v. Mahoney & 
Shipley, 65 Tenn. 304, 1873 Tenn. LEXIS 351 
(1878). 


8. Motion to Retax Costs. 

Where probate of attendance of witnesses 
was not taken until after final decision of case 
and after the filing of defendant’s motion to 
retax the costs for failure to so probate atten- 
dance of witnesses, the circuit court erred in 
overruling defendant’s motion to retax the costs 
as the clerk is without authority to probate 
attendance of witnesses after the final decision 
of the case. King v. State, 170 Tenn. 236, 94 
S.W.2d 383, 1936 Tenn. LEXIS 7 (1936). 


24-4-107. Recovery from successful party. 


Whenever a party in a court of record recovers a judgment or decree against 
another for costs, and it appears from the return of the execution that such 
costs cannot be made out of the person against whom they have been adjudged, 
the witnesses summoned by the successful party may have judgment by 
motion against such party for their costs. 


History. 
Code 1858, § 3832 (deriv. Acts 1847-1848, ch. 


62, § 2); Shan., § 5620; Code 1932, § 9802; 
T.C.A. (orig. ed.), § 24-407. 


CHAPTER 5 
PRESUMPTIONS 


Section 


24-5-101. Conveyances of public officers and fiduciaries. 
24-5-102. Settlements of personal representatives and guardians. 
24-5-103. Notary’s certificate as to notice of dishonor. 
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Section 

24-5-104. [Reserved.] 

24-5-105. Instruments offered by defendant. 

24-5-106. Denial of instrument by successor of decedent. 

24-5-107. Sworn accounts. 

24-5-108. Partnership of plaintiffs. 

24-5-109. Partnership of defendants. 

24-5-110. Determinations of status by federal officers. 

24-5-111. Negligence of bailee. 

24-5-112. Continuance of reproductive capacity — Rebuttable presumption. 

24-5-113. Medical, hospital or doctor bills — Prima facie evidence of necessity and reasonableness. 
24-5-114. Repair bills. 

24-5-115. Default judgments in subrogation actions brought by an automobile insurance carrier. 


24-5-101. Conveyances of public officers and fiduciaries. 


All instruments of conveyance executed in official capacity by any public 
officer of this state or by any person occupying a position of trust or acting in 
a fiduciary relation shall be admitted, held, and construed by the courts as 
prima facie evidence of the facts in such instruments recited, insofar as such 
facts relate to the execution of the power of such office or trust. All such 
instruments now of record shall be admitted, held, and construed in accor- 


dance with this section. 


History. 

Acts 1907, ch. 334, §§ 1, 2; Shan., §§ 5572a2, 
5572a3; Code 1932, §§ 9745, 9746; T.C.A. (orig. 
ed.), § 24-503. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Mortgages and Deeds of Trust, § 55. 


NOTES TO DECISIONS 


Analysis 


. Conveyances by Public Officers. 

. —Clerk’s Deed. 

—Tax Deed. 

—Trustee’s Deed. 

—Sheriffs Deed. 

—Master’s Deed. 

. Deed Not Executed in Official Capacity. 
. Statutory Presumption. 
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. Conveyances by Public Officers. 

The recitals in a tax deed executed by any 
public officer in his official capacity are prima 
facie evidence of the facts in such instrument 
recited in so far as such facts relate to the 
execution of the power of such office or trust. 
Harrison v. Beaty, 24 Tenn. App. 13, 187 S.W.2d 
946, 1939 Tenn. App. LEXIS 5 (Tenn. Ct. App. 
1939). 

Assignee was entitled to summary judgment 
granting it possession of property because un- 
der T.C.A. § 24-5-101, the recitations in the 
deed of trust provided prima facie evidence that 
the sale was properly advertised in the news- 
paper as required by T.C.A. § 35-5-101; thus, 
the assignee shifted the burden to the borrower 
to come forward with evidence that the sale 
was not properly advertised, but the borrower 
did not. CitiMortgage, Inc. v. Drake, 410 S.W.3d 


797, 2013 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
Feb. 21, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 663 (Tenn. Aug. 14, 2013). 


2. —Clerk’s Deed. 

A clerk and master’s deed of conveyance of 
land, even where made before the enactment of 
the statute, may, by proper recitals, show prima 
facie authority in the clerk to make the deed, 
and when such authority appears, anyone 
questioning such authority is required to file a 
certified copy of the record, in order to overturn 
the prima facie case made by the deed. Hill v. 
Moore, 121 Tenn. 182, 113 S.W. 788, 1908 Tenn. 
LEXIS 14 (1908); Camp v. Riddle, 128 Tenn. 
294, 160 S.W. 844, 1913 Tenn. LEXIS 49 (1913); 
Harrison v. Beaty, 24 Tenn. App. 18, 137 S.W.2d 
946, 1939 Tenn. App. LEXIS 5 (Tenn. Ct. App. 
1939); Williams v. Williams, 25 Tenn. App. 290, 
156 S.W.2d 363, 1941 Tenn. App. LEXIS 108 
(Tenn. Ct. App. 1941). 

A clerk and master’s deed of conveyance of 
land, even where made before the enactment of 
the statute, reciting that by a decree of the 
court of which he was clerk and master sold at 
auction land, thereinafter described and con- 
veyed, shows prima facie the clerk’s authority 
to make the deed and requires anyone ques- 
tioning such authority to file copy of record to 
overturn the prima facie case made by the deed. 
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Hill v. Moore, 121 Tenn. 182, 113 S.W. 788, 1908 
Tenn. LEXIS 14 (1908). 

Deed reciting that the decedent left a will 
which authorized his executor to sell his inter- 
est in the land, and that the executor had sold 
such interest to certain named persons, to 
whom the clerk and master’s deed purported to 
convey the legal title, was prima facie evidence 
of the facts recited. Camp v. Riddle, 128 Tenn. 
294, 160 S.W. 844, 1913 Tenn. LEXIS 49 (1913); 
Williams v. Williams, 25 Tenn. App. 290, 156 
S.W.2d 363, 1941 Tenn. App. LEXIS 108 (Tenn. 
Ct. App. 1941). 


3. —Tax Deed. 

Recitals in old tax deed relating to the per- 
formance of the power of the officer executing it 
are prima facie evidence of the facts so recited. 
Richardson v. Schwoon, 3 Tenn. App. 512, — 
S.W. —, 1925 Tenn. App. LEXIS 122 (Tenn. Ct. 
App. 1925). 

The recitals in a tax deed executed by any 
public officer in his official capacity are prima 
facie evidence of the facts in such instrument 
recited in so far as such facts relate to the 
execution of the power of such office or trust. 
Harrison v. Beaty, 24 Tenn. App. 13, 1387 S.W.2d 
946, 1939 Tenn. App. LEXIS 5 (Tenn. Ct. App. 
1939). 


4, —Trustee’s Deed. 

A trustee’s deed is prima facie evidence of its 
recitals. Williams v. Williams, 25 Tenn. App. 
290, 156 S.W.2d 363, 1941 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1941). 

In accordance the statute, the recitations in 
the substitute trustee’s deed provided prima 
facie evidence that appellee purchased the home 
at the non-judicial foreclosure sale, was con- 
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veyed the property, and was therefore entitled to 
possession of the property. BAC Home Loans 
Servicing v. Goodson, — S.W.3d —, 2016 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. July 6, 2016). 


5. —Sheriff's Deed. 

Presumption that the sheriff had power to 
execute deed is conclusive. King v. Richardson, 
7 Tenn. App. 535, — S.W.2d —, 1928 Tenn. App. 
LEXIS 76 (Tenn. Ct. App. 1928). 


6. —Master’s Deed. . 

Master’s deed, where such deed to land be- 
longing to an estate contained recital that de- 
cedent left a will which authorized executor to 
sell, and executor did sell, his interest in land, 
was prima facie evidence of facts recited. Camp 
v. Riddle, 128 Tenn. 294, 160 S.W. 844, 1913 
Tenn. LEXIS 49 (1918). 


7. Deed Not Executed in Official Capacity. 

Where deed of trust provided that “the per- 
son holding the office of county court clerk for 
the county shall have the authority to convey 
the property to the purchaser,” a deed executed 
by the clerk was prima facie evidence of facts 
recited therein, even though the deed was not 
executed by him in his official capacity as clerk. 
Williams v. Williams, 25 Tenn. App. 290, 156 
S.W.2d 363, 1941 Tenn. App. LEXIS 108 (Tenn. 
Ct. App. 1941). 


8. Statutory Presumption. 

Testimony was not sufficient to overcome the 
statutory presumption under the statute or to 
establish an issue of material fact as to the 
company’s constructive possession of the prop- 
erty. BAC Home Loans Servicing v. Goodson, — 
S.W.3d —, 2016 Tenn. App. LEXIS 482 (Tenn. 
Ct. App. July 6, 2016). 


24-5-102. Settlements of personal representatives and guardians. 


The settlements of personal representatives and guardians, made in the 
county court in pursuance of law, are to be taken as prima facie correct. 


History. 

Code 1858, § 3786 (deriv. Acts 1822, ch. 31, 
§ 2; 1837-1838, ch. 125, § 5); Shan., § 5567; 
Code 1932, § 9738; T.C.A. (orig. ed.), § 24-504. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 410. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 846. 


NOTES TO DECISIONS 


Analysis 


1. Lack of Notice to Interested Parties — Ef- 
fect. 

2. —Settlement Not Prima Facie Correct. 

3. Jurisdiction to Disturb Settlements. 

4. —Evidence Requisite to Disturb Settle- 
ments. 


5. —Trustee as Executor. 
6. —Circuit Court Appeal from County Court. 


1. Lack of Notice to Interested Parties — 
Effect. 
Settlements of an administrator or guardian, 
made with the clerk ex parte, without notice to 
the parties interested in the estate, or without 
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their appearance, are, at most, only prima facie 
evidence in his favor, when impeached by a bill 
attacking them and seeking an account. Ham- 
mond v. Beasley, 83 Tenn. 618, 1885 Tenn. 
LEXIS 87 (1885); Murray v. Luna, 86 Tenn. 
326, 6 S.W. 603, 1887 Tenn. LEXIS 49 (1887); 
Henley v. Robb, 86 Tenn. 474, 7 S.W. 190, 1887 
Tenn. LEXIS 65 (1888); Vaccaro v. Cicalla, 89 
Tenn. 63, 14 S.W. 48, 1890 Tenn. LEXIS 23 
(1890); Leach v. Cowan, 125 Tenn. 182, 140 
S.W. 1070, 1911 Tenn. LEXIS 18 (1911). 

Where settlement was not attached until 
many years afterwards and after the death of 
the executor and, apparently, of all others hav- 
ing personal knowledge of the facts, the settle- 
ment should be deemed prima facie correct, 
though the record does not affirmatively show 
that notice was given. Lovewell v. Schoolfield, 
217 F. 689, 1914 U.S. App. LEXIS 1466 (6th Cir. 
1914). 


2. —Settlement Not Prima Facie Correct. 

A guardian’s settlement, though made after 
the ward is of age, is not prima facie correct as 
against the latter, where it does not purport to 
be final and the ward has no notice of it. 
McNutt v. Roberts, 48 S.W. 300, 1898 Tenn. Ch. 
App. LEXIS 75 (1898). 


3. Jurisdiction to Disturb Settlements. 

Only the chancery court has jurisdiction to 
entertain proceedings to go behind settlements 
of guardians. Monteverde v. Christie, 23 Tenn. 
App. 514, 134 S.W.2d 905, 1939 Tenn. App. 
LEXIS 59 (Tenn. Ct. App. 1939). 

Statute providing that settlements of guard- 
ians are to be taken as prima facie correct 
where made in county court in pursuance of law 
did not confer upon probate court jurisdiction to 
reopen annual settlements of guardian’s ac- 
counts. Monteverde v. Christie, 23 Tenn. App. 
514, 134 S.W.2d 905, 1939 Tenn. App. LEXIS 59 
(Tenn. Ct. App. 1939). 

Under statute providing that settlements of 
guardians are to be taken as prima facie correct 
where made in county court in pursuance of 
law, there can be no distinction between an 
annual settlement and a final settlement with 
respect to the method by which they may be 
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attacked. Monteverde v. Christie, 23 Tenn. App. 
514, 134 S.W.2d 905, 1939 Tenn. App. LEXIS 59 
(Tenn. Ct. App. 1939). 

The statute relating to the probate court of 
Shelby County does not confer the power to 
reopen records theretofore properly made, and 
determine, upon proof, the balance due by the 
guardian. Monteverde v. Christie, 23 Tenn. 
App. 514, 134 S.W.2d 905, 1939 Tenn. App. 
LEXIS 59 (Tenn. Ct. App. 1939). 


4, —Evidence Requisite to Disturb Settle- 
ments. 

If the settlements be made in the manner 
prescribed by law, they should not be disturbed, 
except upon clear and satisfactory evidence. 
Matlock v. Rice, 53 Tenn. 33, 1871 Tenn. LEXIS 
314 (1871); Henley v. Robb, 86 Tenn. 474, 7S.W. 
190, 1887 Tenn. LEXIS 65 (1888); Vaccaro v. 
Cicalla, 89 Tenn. 63, 14 S.W. 43, 1890 Tenn. 
LEXIS 23 (1890); Leach v. Cowan, 125 Tenn. 
182, 140 S.W. 1070, 1911 Tenn. LEXIS 18 
(1911). 

A settlement properly made in the county 
court is not an idle form or a dead letter, and 
moreover, if made in the mode prescribed by 
law, it should not be disturbed except upon 
clear and satisfactory evidence. Monteverde v. 
Christie, 23 Tenn. App. 514, 184 S.W.2d 905, 
1939 Tenn. App. LEXIS 59 (Tenn. Ct. App. 
1939). 


5. —Trustee as Executor. 

Settlements made by one as trustee in his 
character of executor treated as only prima 
facie correct. Vaccaro v. Cicalla, 89 Tenn. 63, 14 
S.W. 43, 1890 Tenn. LEXIS 23 (1890). 


6. —Circuit Court Appeal from County 
Court. 

Where circuit court on appeal from county 
court held that action of county court in disal- 
lowing individual claim of guardian for furnish- 
ing of board and room to ward was error and 
procedendo was issued to county court a suit by 
guardian to enforce payment of claim against 
estate of deceased person was not demurrable 
by administrator. Brewer v. Norman, 190 Tenn. 
117, 228 S.W.2d 81, 1950 Tenn. LEXIS 428 
(1950). 


24-5-103. Notary’s certificate as to notice of dishonor. 


The certificate of a notary public in or on the notary’s protest, that such 
notary public has given the parties to negotiable paper notice of the dishonor, 
is prima facie evidence of the facts stated in the certificate; and, in like manner, 
entries in such notary public’s books to the same effect are prima facie 
evidence, in case of the notary’s death, of the facts therein stated. 


History. 
Code 1858, § 3787 (deriv. Acts 1819, ch. 49, 
& 2;.1820-chi25, $) 4: 1835-1836, ch. 11, § 5); 


Shan., § 5568; Code 1932, § 9739; T.C.A. (orig. 
ed.), § 24-505. 
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NOTES TO DECISIONS 


1. Undated Memorandum of Notary. admissible to prove notice. Hagler v. McMeans, 
Undated memorandum of notary was not 17 Tenn. 278, 1836 Tenn. LEXIS 43 (1836). 


24-5-104. [Reserved.]| 


24-5-105. Instruments offered by defendant. 


The execution or assignment of instruments offered in evidence by the 
defendant, when allowed by law, is equally conclusive as when introduced by 
plaintiff, unless denied under oath. 


History. Tennessee Jurisprudence, 17 Tenn. Juris., 
Code 1858, § 3779 (deriv. Acts 1819, ch. 27, Justices of Peace and General Sessions Courts, 

§ 4); Shan., § 5558; Code 1932, § 9728; T.C.A.  § 27, 

(orig. ed.), § 24-507. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 166. 
NOTES TO DECISIONS 
1. Sufficiency of Denial. defendant at the trial. Birchfield Grocery Co. v. 


This statute relates to rules of evidence, and Swaney & Wear, 154 Tenn. 235, 290 S.W. 24, 
such denial may be by the sworn testimony of 1926 Tenn. LEXIS 119 (1926). 


24-5-106. Denial of instrument by successor of decedent. 


If the party be deceased, the personal representative, or in case such 
representative refuses or fails to do so, any heir of the deceased, or other 
person, who is entitled to any part of the estate, either by will or by law, and 
who is or becomes a party to the suit, may make the denial under oath 
“according to the best of my personal knowledge, information and belief.” 


History. Pritchard on Wills and Administration of 
Code 1858, § 3778 (deriv. Acts 1819, ch. 42, Estates (4th ed., Phillips and Robinson), § 742. 

§ 1); Acts 1905, ch. 73; Shan., § 5557; mod. 

Code 1932, § 9727; T.C.A. (orig. ed.), § 24-508. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 166. 


NOTES TO DECISIONS 


Analysis 2. Representative Failing to Plead Be- 
cause of Ignorance. 

Chancery will not enjoin a judgment at law 
against a personal representative for his failure 
to plead non est factum, because of his igno- 
1. Constitutionality. rance of the fact. Hubbard v. Ewing, 63 Tenn. 

This statute is constitutional. Robilio v. 404, 1874 Tenn. LEXIS 278 (1874). 

Webb, 7 Tenn. Civ. App. (7 Higgins) 127 (1917). 


1. Constitutionality. 
2. Representative Failing to Plead Because of 
Ignorance. 
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24-5-107. Sworn accounts. 


(a) An account on which action is brought, coming from another state or 
another county of this state, or from the county where suit is brought, with the 
affidavit of the plaintiff or its agent to its correctness, and the certificate of a 
state commissioner annexed thereto, or the certificate of a notary public with 
such notary public’s official seal annexed thereto, or the certificate of a judge of 
the court of general sessions, with the certificate of the county clerk that such 
judge is an acting judge within the county, is conclusive against the party 
sought to be charged, unless that party on oath denies the account or except as 
allowed under subsection (b). 

(b) The court shall allow the defendant orally to deny the account under 
oath and assert any defense or objection the defendant may have. Upon such 
denial, on the plaintiffs motion, or in the interest of justice, the judge shall 
continue the action to a date certain for trial. 


History. Textbooks. 


Code 1858, § 3780 (deriv. Acts 1819, ch. 25, 
§ 1); Acts 1866-1867, ch. 30, § 3; 1879, ch. 40, 
§ 1; 1903, ch. 33, § 1; Shan., § 5561; Code 
1932, § 9732; Acts 1957, ch. 68, § 1; modified; 
impl. am. Acts 1978, ch. 934, §§ 22, 36; impl. 


Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 166, 503. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
counts and Accounting, § 14; 25 Tenn. Juris., 
Witnesses, § 11. 


am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 


§ 24-509; Acts 1995, ch. 519, § 1. Law Reviews. 


Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 


Section to Section References. 
This section is referred to in § 62-20-127. 


NOTES TO DECISIONS 


Analysis 19. —Character in Which Defendant Sued Not 
, ; Evidenced by Account. 
1. Object and Policy of Statute. 20. —Waiver of Oath to Plea. 
2. Tort Claims Not Covered. 21. Setoff or Recoupment. 
3. Independence of Section from “Book Debt 9292. Proof of Claim. 
Law.” 23. Failure to Comply With Statute. 


. Declaration or Bill. 
. —Necessary Allegations. 


4 

5 1. Object and Policy of Statute. 
6. —Oath by Plaintiff. 

f 

8 


This statute was intended to afford the credi- 
tor an easy and cheap mode of collecting his 
debt, when it was justly due and no real defense 
existed, and to put accounts from another 
county or state, duly sworn to and certified, 
upon the footing of written contracts constitut- 
ing the foundation of an action, as under § 24- 
5-104 (repealed) and to enable the plaintiff, in 
such case, to have judgment without further 
proof, unless the defendant should deny the 
account on oath, and thus give him notice that 
he must be prepared to prove the correctness of 
the account. Cave & Shaffer v. Baskett, 22 
Tenn. 340, 1842 Tenn. LEXIS 98 (1842); Briggs 


. —Want of Profert — Waiver. 
. —Account for Single Item. 
9. Denial Under Oath. 
10. —Necessity. 
11. —Time for Denial. 
12. —Parties as Witnesses. 
13. —Partnership — Denial by One. 
14, —Several Defendants — Denial by One. 
15. —Certiorari from Justice as Denial. 
16. —Affidavit Before Whom. 
17. —Clerical Error in Affidavit. 
18. Denial Without Oath — Effect. 


24-5-107 


& Bro. v. Montgomery & Co., 50 Tenn. 673, 1871 
Tenn. LEXIS 124 (1871); Foster v. Scott County, 
107 Tenn. 693, 65 S.W. 22, 1901 Tenn. LEXIS 
120 (1901). 


2. Tort Claims Not Covered. 

This statute applies only to what are prop- 
erly matters of account; and it does not apply to 
a claim for a tort or wrong, as for the value of 
goods lost in transit, through the fault of a 
railroad company as a common carrier. Western 
& A. R.R. Co. v. E. A. Mead & Co., 36 Tenn. 107, 
1856 Tenn. LEXIS 63 (1856); Briggs & Bro. v. 
Montgomery & Co., 50 Tenn. 673, 1871 Tenn. 
LEXIS 124 (1871). 


3. Independence of Section from “Book 
Debt Law.” 

This section is not to be construed in pari 
materia with §§ 24-7-101 — 24-7-105 (re- 
pealed) containing “the book debt law,” and is 
not limited, as they are, to accounts not exceed- 
ing $75.00 and within two years. Cave & Shaf- 
fer v. Baskett, 22 Tenn. 340, 1842 Tenn. LEXIS 
98 (1842). 


4. Declaration or Bill. 


5. —Necessary Allegations. 

The declaration must aver that the account is 
from another county or state, verified as pro- 
vided, and make profert of it, in order to make 
it incumbent on the defendant to deny it under 
oath; and where this is done, the defendant 
must file his denial under oath, with his plea, if 
he contests the account. This course prevents 
surprise to either party on the trial. Hunter v. 
Anderson, 48 Tenn. 1, 1870 Tenn. LEXIS 1 
(1870); Wilkhorn v. Gillespie, 53 Tenn. 329, 
1871 Tenn. LEXIS 367 (1871), overruled, Wil- 
hams v. Lenoir, 67 Tenn. 395, 1875 Tenn. 
LEXIS 65 (1875); App v. Tieman, 57 Tenn. 44, 
1872 Tenn. LEXIS 393 (1872); Wade v. Geo. 
Tiernan & Co., 3 Shan. 712 (1876). 

In a suit before a justice, upon a proved 
account coming from another county or state, it 
should be stated in the warrant, or otherwise 
made to appear, that the suit is upon such 
account. It was held that it “otherwise” ap- 
peared where the warrant was in the usual 
form on an ordinary account, and without more, 
and the proved account was merely attached to 
the warrant. Wilkhorn v. Gillespie, 53 Tenn. 
329, 1871 Tenn. LEXIS 367 (1871), overruled, 
Williams v. Lenoir, 67 Tenn. 395, 1875 Tenn. 
LEXIS 65 (1875); Jenkins v. Southern Lumber 
Co., 3 Tenn. App. 605, 1926 Tenn. App. LEXIS 
136 (1926). 

Though the bill did not expressly state that 
the suit was on a sworn account coming from 
another state, it was sufficient and required a 
denial under oath, before evidence to impeach 
it was admissible, where a reading of the bill 
and exhibits should have put anyone on notice 
that the suit was upon sworn account coming 
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from another state. Electric Paint & Varnish 
Co. v. Kitts, 4 Tenn. App. 620, — S.W. —, 1926 
Tenn. App. LEXIS 206 (Tenn. Ct. App. 1926). 


6. —Oath by Plaintiff. 

An account authenticated by oath stands on 
the footing of a note. Hunter v. Anderson, 48 
Tenn. 1, 1870 Tenn. LEXIS 1 (1870); Medaris v. 
Cowan, 60 Tenn. 101, 1873 Tenn. LEXIS 418 
(1873). 

A plaintiff must make the oath, and if he 
cannot he does not bring himself within the 
statute’s benefit. Foster v. Scott County, 107 
Tenn. 693, 65 S.W. 22, 1901 Tenn. LEXIS 120 
(1901). 


7. —Want of Profert — Waiver. 

The want of profert of a proved account 
coming from another county or state, and sued 
on, is waived by failure to deny it under oath, 
and permitting it to be read to the jury, without 
objection for want of profert. App v. Tieman, 57 
Tenn. 44, 1872 Tenn. LEXIS 393 (1872). 


8. —Account for Single Item. 

An account “for balance due on price of a 
horse” is provable under this statute, and the 
fact that there is only one item is immaterial. 
Hunter v. Anderson, 48 Tenn. 1, 1870 Tenn. 
LEXIS 1 (1870). 


9. Denial Under Oath. 


10. —Necessity. 

If the account is unjust, the defendant may 
deny it on oath, and this will neutralize the 
effect of the plaintiffs oath, and make up an 
issue between them, and put the plaintiff to the 
proof of the account, as though it had not been 
sworn to under the statute. Cave & Shaffer v. 
Baskett, 22 Tenn. 340, 1842 Tenn. LEXIS 98 
(1842); Brien v. Peterman & Cope, 40 Tenn. 
498, 1859 Tenn. LEXIS 142 (1859); Cumber- 
land Grocery Co. v. York, 9 Tenn. App. 316, 1929 
Tenn. App. LEXIS 98 (1929). 

In an action upon an account coming from 
another state or another county of this state, 
properly proved in compliance with the statute, 
its correctness is not in issue unless it is denied 
under oath. Foster v. Scott County, 107 Tenn. 
693, 65 S.W. 22, 1901 Tenn. LEXIS 120 (1901). 


11. —Time for Denial. 

Where the sworn account was filed with the 
declaration, and the denial under oath was 
made nearly 12 months thereafter, and only 
one day before the trial, and the plaintiff did 
not ask for a continuance on that account, but 
elected to go to trial, he was not entitled to a 
new trial on the ground of surprise. Brien v. 
Peterman & Cope, 40 Tenn. 498, 1859 Tenn. 
LEXIS 142 (1859); Hunter v. Anderson, 48 
Tenn. 1, 1870 Tenn. LEXIS 1 (1870). 

If the defendant contests the proved account, 
he must make his denial on oath before the 
justice, in writing, as in cases where the plea of 
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non est factum is relied upon, and if he fails to 
do so, and appeals, the affidavit of denial must 
be made and filed in the circuit court, at all 
events, before the submission of the case to the 
jury. Wilkhorn v. Gillespie, 53 Tenn. 329, 1871 
Tenn. LEXIS 367 (1871), overruled, Williams v. 
Lenoir, 67 Tenn. 395, 1875 Tenn. LEXIS 65 
(1875). 


12. —Parties as Witnesses. 

A party making oath to an account volun- 
tarily assumes position of a witness, and the 
defendant denying under oath may contest his 
evidence and rebut by legal evidence. Johnson 
& Draper v. Price, 40 Tenn. 549, 1859 Tenn. 
LEXIS 160 (1859). 

When the account is proved and denied as 
provided, both parties are competent witnesses, 
and, upon the investigation, may be examined 
and cross-examined as other witnesses. Wil- 
liams v. Lenoir, 67 Tenn. 395, 1875 Tenn. 
LEXIS 65 (1875). 


13. —Partnership — Denial by One. 

The justness of an account coming from an- 
other county or state, made out and proved 
against the parties as a firm, when sued on, 
may be denied under oath by one member of the 
firm, but the correctness of the account as 
against the firm must be denied. Wade v. Geo. 
Tiernan & Co., 3 Shan. 712 (1876). 


14. —Several Defendants — Denial by 
One. 

Where several defendants are jointly sued, 
and they are jointly concerned, a sworn denial 
of the justice of the account, made by one of the 
defendants, if it go to the justice of the account 
as against all of the defendants, is as efficacious 
as if all had united in the denial. This suit was 
against the two personal representatives of a 
decedent, and the account was denied on oath 
by one of them. Brien v. Peterman & Cope, 40 
Tenn. 498, 1859 Tenn. LEXIS 142 (1859). 


15. —Certiorari from Justice as Denial. 

The denial of the justice of an account, com- 
ing from another county or state, and proved as 
provided, contained in a sworn petition for a 
certiorari and supersedeas to take the case up 
from a justice to the circuit court, for a new 
trial, is such a denial under oath as to put the 
plaintiff to the proof of his account, in the 
circuit court, and to entitle the defendant to 
disprove it. Brown v. E. H. Stabler & Co., 48 
Tenn. 444, 1870 Tenn. LEXIS 86 (1870). 


16. —Affidavit Before Whom. 

Under this section, an account coming from 
another state may be authenticated by an oath 
administered by a notary public of that state, 
for suit in this state. Fawcett v. Chicago, S. L. & 
N. O. R. Co., 113 Tenn. 246, 81 S.W. 839, 1904 
Tenn. LEXIS 21 (1904). 


17. —Clerical Error in Affidavit. 
Where the proved account coming from an- 
other county or state is made out against “H. F. 
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Farnsworth & Co.” and in the affidavit proving 
the same it is described as an account against 
“W. F. Farnsworth & Co.” and it appearing that 
there was no such firm as the latter doing 
business in the city where the former was doing 
business, the mistake of “W.” for “H.” will be 
held to be a clerical error, and immaterial. 
Wade v. Geo. Tiernan & Co., 3 Shan. 712 (1876). 


18. Denial Without Oath — Effect. 


19. —Character in Which Defendant Sued 
Not Evidenced by Account. 

Sworn account is evidence of debt only, and 
not of character in which defendant is sued, as 
where the defendant was sued as surviving 
partner, and also as administrator of his de- 
ceased partner, the business having been car- 
ried on in the name of the deceased, and in 
whose name the account was rendered, the plea 
of nil debet, not sworn to, put in issue the 
existence of the partnership and the character 
of the claim as a firm debt, and no judgment 
could be rendered against the defendant indi- 
vidually, without proof of the partnership, and 
that it was a firm debt. Trundle v. Edwards & 
Harris, 36 Tenn. 572, 1857 Tenn. LEXIS 58 
(1857). 


20. —Waiver of Oath to Plea. 

Where the plaintiff, in a suit upon an account 
coming from another county or state, takes 
issue upon the defendant’s plea of nil debet and 
payment, put in without oath denying the jus- 
tice of the account, he (the plaintiff) thereby 
waives the necessity of a plea under oath. Loeb 
& Bloom v. Nunn & Vail, 51 Tenn. 449, 1871 
Tenn. LEXIS 186 (1871); Seifreid v. Peoples 
Bank, 2 Cooper’s Tenn. Ch. 17 (1874). 


21. Setoff or Recoupment. 

A setoff or recoupment may be by unsworn 
plea. Briggs & Bro. v. Montgomery & Co., 50 
Tenn. 673, 1871 Tenn. LEXIS 124 (1871). 


22. Proof of Claim. 

Grant of summary judgment in favor of a 
credit card company in an action on a sworn 
account for unpaid credit card debt was appro- 
priate because the company was not required to 
bring forth further proof of its claim; the prop- 
erly authenticated and sworn account, without 
a proper response from the customer, was con- 
clusive against him. Am. Express Bank, FSB v. 
Fitzgibbons, 362 S.W.3d 93, 2011 Tenn. App. 
LEXIS 572 (Tenn. Ct. App. Oct. 24, 2011). 


23. Failure to Comply With Statute. 
Regardless of whether appellees were re- 
quired to comply with the statute on sworn 
accounts, it appeared that any purported error 
in failing to do so was corrected when the case 
was appealed de novo to the trial court because, 
once there, the trial court held a full eviden- 
tiary hearing in which appellees submitted 
their evidence, both documentary and testimo- 
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nial, to support their claim, and the trial court 
found that evidence credible and persuasive; 
thus, any purported error in failing to comply 


EVIDENCE AND WITNESSES 50 


general sessions court was harmless. Long v. 
Ledford, — S.W.3d —, 2016 Tenn. App. LEXIS 
735 (Tenn. Ct. App. Sept. 30, 2016). 


with the statute on sworn accounts in the 


24-5-108. Partnership of plaintiffs. 


Whenever two (2) or more persons bring a suit at law, or in equity, as 
partners upon an account, bill of exchange, bond, or note, either before a 
magistrate or a court of record, it shall not be necessary for them to prove their 
partnership, unless the defendant files a plea in abatement, in writing, 


denying the partnership on oath. 


History. 

Acts 1859-1860, ch. 104, § 4; Shan., § 5559; 
mod. Code 1932, § 9729; T.C.A. (orig. ed.), 
§ 24-510. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 166. 


Tennessee Jurisprudence, 20 Tenn. Juris., 
Partnership, § 52. 


NOTES TO DECISIONS 


1. Defendants as Partners Not Covered. 
Statute providing that it shall not be neces- 
sary to prove partnership when partners bring 
suit upon an account, bill of exchange, bond or 
note unless defendant files plea in abatement 


in writing denying the partnership on oath, has 
no application to defendants sued as partners, 
who may put the partnership in issue by un- 
verified denial. Richmond v. Boyd, 130 Tenn. 
187, 169 S.W. 755, 1914 Tenn. LEXIS 15 (1914). 


24-5-109. Partnership of defendants. 


Where two (2) or more persons are sued as partners, in law or equity, it shall 
not be necessary to prove the partnership unless the fact of partnership be 


denied under oath of those so sued. 


History. 
Code 1932, § 9730; T.C.A. (orig. ed.), § 24- 
pti: 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Partnership, § 52. 


NOTES TO DECISIONS 


Analysis 


. General Issue by Partners. 
. Joint Venture. 
. Persons Not Sued as Partners. 


= WNF 


. General Issue by Partners. 

Where defendants were sued as partners and 
interposed a plea of the general issue they were 
precluded from making the question that they 
were not partners. Thoni v. Hayborn, 37 Tenn. 
App. 56, 260 S.W.2d 376, 1953 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 1953). 


2. Joint Venture. 
The fact that defendants were sued as mem- 


bers of joint venture rather than partnership 
while Court of Appeals stated that they were 
sued as partners in sustaining recovery was 
immaterial in view of application of law of 
partnership to joint ventures so that applica- 
tion of this section by Court of Appeals was not 
ground for rehearing. Garner v. Maxwell, 50 
Tenn. App. 157, 360 S.W.2d 64, 1961 Tenn. App. 
LEXIS 141 (Tenn. Ct. App. 1961). 


3. Persons Not Sued as Partners. 

This section is not applicable where two or 
more persons are not sued as partners. In re 
Just for Fun of It, Inc., 7 B.R. 166, 1980 Bankr. 
LEXIS 4487 (Bankr. E.D. Tenn. 1980). 
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24-5-110. Determinations of status by federal officers. 


(a) A written finding of presumed death made by the secretary of war, the 
secretary of the navy, or other officer or employee of the United States 
authorized to make such finding, pursuant to the Federal Missing Persons Act 
(Acts Mar. 7, 1942, ch. 166, 56 Stat. 143; Dec. 24, 1942, ch. 828, 56 Stat. 1092; 
July 1, 1944, ch. 371, 58 Stat. 679; Feb. 12, 1946, ch. 6, 60 Stat. 5; May 16, 
1947, ch. 70, 61 Stat. 96; Aug. 29, 1951, ch. 356, 65 Stat. 207; July 3, 1952, ch. 
570, 66 Stat. 331; Apr. 4, 1953, ch. 17, 67 Stat. 20; 50 U.S.C. Appx. §§ 1001- 
1015) as now or hereafter amended, or a duly certified copy of such finding, 
shall be received in any court, office or other place in this state as prima facie 
evidence of the death of the person therein found to be dead, and the date, 
circumstances and place of such person’s disappearance. 

(b) An official written report or record, or duly certified copy thereof, that a 
person is missing, missing in action, interned in a neutral country, or 
beleaguered, besieged or captured by an enemy, or is dead, or is alive, made by 
an officer or employee of the United States authorized by the act referred to in 
subsection (a) or by any other law of the United States to make same, shall be 
received in any court, office or other place in this state as prima facie evidence 
that such person is missing, missing in action, interned in a neutral country, or 
beleaguered, besieged or captured by an enemy, or is dead, or is alive, as the 
case may be. 

(c)(1) For the purposes of subsections (a) and (b), any finding, report or 

record, or duly certified copy thereof, purporting to have been signed by such 

an officer or employee of the United States as is described in those 
subsections, shall prima facie be deemed to have been signed and issued by 
such an officer or employee pursuant to law, and the person signing same 
shall prima facie be deemed to have acted within the scope of such person’s 
authority. 

(2) Ifa copy purports to have been certified by a person authorized by law 
to certify the same, such certified copy shall be prima facie evidence of such 
person’s authority to so certify. 


History. Compiler’s Notes. 

Acts 1945, ch. 14, §§ 1-3; C. Supp. 1950, The Missing Persons Act referred to in this 
8§ 9773.1-9773.3 (Williams, 8§ 9773.8- section is compiled in 5 U.S.C. §§ 5561-5568 
9773.10); T.C.A. (orig. ed.), §§ 24-512 — 24- and 37 U.S.C. §§ 551-558. 

514; modified. 


24-5-111. Negligence of bailee. 


In all actions by a bailor against a bailee for loss or damage to personal 
property, proof by the bailor that the property was delivered to the bailee in 
good condition and that it was not returned or redelivered according to the 
contract, or that it was returned or redelivered in a damaged condition, shall 
constitute prima facie evidence that the bailee was negligent, provided the loss 
or damage was not due to the inherent nature of the property bailed. 


History. Textbooks. 
C. Supp. 1950, § 9746.1; T.C.A. (orig. ed.), Tennessee Jurisprudence, 4 Tenn. Juris., 
§ 24-515. Bailments, § 15; 5 Tenn. Juris., Carriers, § 40. 


24-5-111 


Law Reviews. 

Procedure and Evidence — 1960 Tennessee 
Survey (Edmund M. Morgan), 13 Vand. L. Rev. 
1197. 

The Liability of Garagemen for Defective 
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Repairs of Motor Vehicles (Danny T. Ferguson), 
2 Mem. St. U.L. Rev. 131. 

Torts — 1960 Tennessee Survey (John H. 
Wade), 13 Vand. L. Rev. 1269. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

Prima Facie Case. 

. Nature of Presumption. 

. Pleadings. 

—Allegation of Negligence. 

. Liability of Bailee. 

Evidence. 

. —Probative Value of Presumptions. 
. Burden of Proof. 

10. Action for “Damaged Condition.” 
11. Loss Due to “Inherent Nature.” 
12. —Meaning. 


OONAMAWNHE 


1. Applicability. 

This statute was not intended to apply to the 
delivery of goods by an interstate carrier. 
Strickland Transp. Co. v. Federated Dep’t 
Stores, Inc., 224 Tenn. 129, 451 S.W.2d 677, 
1970 Tenn. LEXIS 381 (1970). 


2. Prima Facie Case. 

Plaintiff insurer in subrogation suit to re- 
cover for car theft by defendant’s employee 
made out a prima facie case by showing deliv- 
ery in good condition and that the property was 
not returned according to contract, express or 
implied, where nothing indicated that the loss 
was due to the inherent nature of the property. 
Jones v. Allied American Mut. Fire Ins. Co., 38 
Tenn. App. 362, 274 S.W.2d 525, 1954 Tenn. 
App. LEXIS 127 (Tenn. Ct. App. 1954). 

The presumption created by this section is 
one made by law which creates an inference of 
fact which is prima facie correct and will sus- 
tain the burden of evidence unless and until 
conflicting facts on the point are shown. Morton 
v. Martin Aviation Corp., 205 Tenn. 41, 325 
S.W.2d 524, 1959 Tenn. LEXIS 339, 1959 Tenn. 
LEXIS 340 (1959); Savoy Hotel Corp. v. Sparks, 
57 Tenn. App. 537, 421 S.W.2d 98, 1967 Tenn. 
App. LEXIS 246 (Tenn. Ct. App. 1967). 

Where bailor of automobile established 
prima facie case by showing that his automo- 
bile was not returned by parking garage in 
accordance with bailment agreement, parking 
garage did not rebut presumption raised by this 
section by merely showing that automobile was 
stolen but was obligated to show that theft of 
automobile was not due to negligence of garage. 
Savoy Hotel Corp. v. Sparks, 57 Tenn. App. 537, 
421 S.W.2d 98, 1967 Tenn. App. LEXIS 246 
(Tenn. Ct. App. 1967). 

Where record was not sufficient to establish 
that automobile was delivered to bailee in good 


condition statutory inference of negligence of 
bailee would not arise. Steiner-Liff Iron & 
Metal Co. v. Woodmont Country Club, 480 
S.W.2d 533, 1972 Tenn. LEXIS 337 (Tenn. 
1972). 

Where a vehicle was driven into an enclosed, 
indoor, attended commercial parking garage 
which not only had an attendant controlling the 
exit but regular security personnel to patrol the 
premises for safety, a bailment for hire was 
created, and upon proof of nondelivery the car 
owner was entitled to the statutory presump- 
tion of negligence provided in this section. Allen 
v. Hyatt Regency-Nashville Hotel, 668 S.W.2d 
286, 1984 Tenn. LEXIS 765 (Tenn. 1984). 


3. Nature of Presumption. 

The inference created by this section is evi- 
dence and remains in the case even though 
there is evidence opposed thereto with respect 
to the point involved. Morton v. Martin Aviation 
Corp., 205 Tenn. 41, 325 S.W.2d 524, 1959 
Tenn. LEXIS 339, 1959 Tenn. LEXIS 340 
(1959). 

Where a prima facie case is established 
against a bailee by proof of delivery of goods to 
the bailee in good condition and proof of failure 
of bailee to redeliver or of redelivery in dam- 
aged condition, the prima facie case is not 
overcome by a showing on the part of the bailee 
that the goods have been burned or otherwise 
destroyed or have been stolen but such bailee 
must produce evidence that the burning, loss or 
theft was occasioned without his fault. Savoy 
Hotel Corp. v. Sparks, 57 Tenn. App. 537, 421 
S.W.2d 98, 1967 Tenn. App. LEXIS 246 (Tenn. 
Ct. App. 1967). 

Presumption of negligence created upon 
proof of delivery of property to bailee in good 
condition and redelivery to bailor in damaged 
condition is analogous to res ipsa loquitur so 
that burden shifts to bailee to explain circum- 
stances causing damage but burden at outset is 
on bailor to establish evidence of the precedent 
facts sufficient for burden to shift to bailee. 
Steiner-Liff Iron & Metal Co. v. Woodmont 
Country Club, 480 S.W.2d 533, 1972 Tenn. 
LEXIS 337 (Tenn. 1972). 

Where bailor established that property was 
delivered to bailee in good condition and was 
returned in damaged condition, the burden 
shifted to bailee to prove the damage was not 
caused by his negligence. Crook v. Mid-South 
Transfer & Storage Co., 499 S.W.2d 255, 1973 
Tenn. App. LEXIS 289 (Tenn. Ct. App. 1973). 
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4, Pleadings. 


5. —Allegation of Negligence. 

Where bailor alleges certain specific acts as a 
basis for its action then the burden is on the 
bailor to establish one or more of these specific 
acts of negligence in addition to the legal pre- 
sumption given to it by the statute and the 
burden then falls on the bailee to counter the 
various presumptions and proof as to negli- 
gence. Morton v. Martin Aviation Corp., 205 
Tenn. 41, 325 S.W.2d 524, 1959 Tenn. LEXIS 
339, 1959 Tenn. LEXIS 340 (1959). 


6. Liability of Bailee. 

In action by flying school against advanced 
student for damage to plane resulting from 
emergency landing, student would not be liable 
if accident was due to lack of training but if 
student was properly trained and accident was 
due to his negligence he would be liable. Mor- 
ton v. Martin Aviation Corp., 205 Tenn. 41, 325 
S.W.2d 524, 1959 Tenn. LEXIS 339, 1959 Tenn. 
LEXIS 340 (1959). 


7. Evidence. 

Where fire destroyed warehouse and there 
was conflicting evidence as to where fire origi- 
nated, reasonable minds could differ as to 
whether defendant overcame the legal pre- 
sumption of negligence and defendant was not 
entitled to a directed verdict. Crook v. Mid- 
South Transfer & Storage Co., 499 S.W.2d 255, 
1973 Tenn. App. LEXIS 289 (Tenn. Ct. App. 
1973). 


8. —Probative Value of Presumptions. 

Where conflicting facts are shown by the 
evidence, the permissible deduction created by 
the statutory legal presumption raised by this 
section is one which the jury may accept or 
reject or accord such probative value as it 
desires. Morton v. Martin Aviation Corp., 205 
Tenn. 41, 325 S.W.2d 524, 1959 Tenn. LEXIS 
339, 1959 Tenn. LEXIS 340 (1959). 
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9. Burden of Proof. 

Bailor is onerated with burden of proving 
“good condition” of bailed article upon delivery 
to bailee. Steiner-Liff Iron & Metal Co. v. Wood- 
mont Country Club, 480 S.W.2d 533, 1972 
Tenn. LEXIS 337 (Tenn. 1972). 

A lawful bailment having been created and 
the item not returned it was the responsibility 
of the bailee to carry the burden of proof that 
the theft was occasioned without his fault. 
Mathews v. Cumberland Chevrolet Co., 640 
S.W.2d 582, 1982 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. 1982). 

Upon establishment by the bailor of a prima 
facie case of negligence on the part of the bailee, 
the bailee assumed both the burden of produc- 
ing evidence that the damage was not caused 
by the bailee’s negligence and the risk of non- 
persuasion of the trier of fact. Irving Pulp & 
Paper, Ltd. v. Dunbar Transfer & Storage Co., 
732 F.2d 511, 1984 U.S. App. LEXIS 23369 (6th 
Cir. Tenn. 1984). 


10. Action for “Damaged Condition.” 

“Good condition” as related to provision of 
statute that action lies for return of property in 
“damaged condition” means that at time of 
delivery property was free of defect or damage 
which appeared at time of redelivery. Steiner- 
Liff Iron & Metal Co. v. Woodmont Country 
Club, 480 S.W.2d 533, 1972 Tenn. LEXIS 337 
(Tenn. 1972). 


11. Loss Due to “Inherent Nature.” 


12. —Meaning. 

“Good condition” as related to provision of 
statute that loss must not be due to “inherent 
nature” of property bailed means freedom from 
inherent characteristics including defects 
which might reasonably have produced the 
damage complained of. Steiner-Liff Iron & 
Metal Co. v. Woodmont Country Club, 480 
S.W.2d 533, 1972 Tenn. LEXIS 337 (Tenn. 
1972). 


24-5-112. Continuance of reproductive capacity — Rebuttable pre- 


sumption. 


The present absolute common law presumption which prevails in Tennessee 
that men and women are presumed capable of having children as long as they 
live shall be only a prima facie presumption and rebuttable by competent 


evidence. 


History. 
Acts 1965, ch. 54, § 1; T.C.A., § 24-516. 


24-5-113. Medical, hospital or doctor bills — Prima facie evidence of 
necessity and reasonableness. 


(a)(1) Proofin any civil action that medical, hospital or doctor bills were paid 
or incurred because of any illness, disease, or injury may be itemized in the 
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complaint or civil warrant with a copy of bills paid or incurred attached as 
an exhibit to the complaint or civil warrant. The bills itemized and attached 
as an exhibit shall be prima facie evidence that the bills so paid or incurred 
were necessary and reasonable. 

(2) This section shall apply only in personal injury actions brought in any 
court by injured parties against the persons responsible for causing such 
injuries. 

(3) This prima facie presumption shall apply to the medical, hospital and 

doctor bills itemized with copies of bills attached to the complaint or civil 
warrant; provided, that the total amount of such bills does not exceed the 
sum of four thousand dollars ($4,000). 
(b)(1) In addition to the procedure described in subsection (a), in any civil 
action for personal injury brought by an injured party against the person or 
persons alleged to be responsible for causing the injury, if an itemization of 
or copies of the medical, hospital or doctor bills which were paid or incurred 
because of such personal injury are served upon the other parties at least 
ninety (90) days prior to the date set for trial, there shall be a rebuttable 
presumption that such medical, hospital or doctor bills are reasonable. 

(2) Any party desiring to offer evidence at trial to rebut the presumption 
shall serve upon the other parties, at least forty-five (45) days prior to the 
date set for trial, a statement of that party’s intention to rebut the 
presumption. Such statement shall specify which bill or bills the party 


believes to be unreasonable. 


History. 

Acts 197G.. Car lod SLC. As Ceo eean 1 
Acts. 1981, ch: 481, §$ 1 19899rchie235<8 a1 
2000, ch. 780, § 1. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-9.07-1. 


Law Reviews. 

Alternative Dispute Resolution in the Per- 
sonal Injury Forum (William P. Zdancewicz), 26 
U. Mem. L. Rev. 1169 (1996). 

Workers’ Compensation Outline (Paul Camp- 
bell IID), 18 No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


Analysis 


1. Effect of Presumption. 
2. Miscellaneous. 


1. Effect of Presumption. 

In an interlocutory appeal, because it was 
undisputed that the total of respective medical 
bills of plaintiffs exceeded the statutory limit of 
$4,000, the trial court did not err in declining to 
apply the T.C.A. § 24-5-113 presumption and 
striking the medical bills, in amounts of $3,977 
and $3,968, attached to plaintiffs’ complaint; 
the court rejected plaintiffs’ argument that 
they could redact certain portions of medical 
bills in order to comport with the statute. 
Borner v. Autry, — S.W.3d —, 2007 Tenn. App. 
LEXIS 763 (Tenn. Ct. App. Dec. 13, 2007), aff'd 
in part, rev'd in part, 284 S.W.3d 216, 2009 
Tenn. LEXIS 491 (Tenn. 2009). 

Trial court did not err in finding an estate 
proved the reasonableness and necessity of 


hospital bills related to the amputation of the 
decedent’s leg because a medical doctor testi- 
fied the gangrene which necessitated the am- 
putation of the decedent’s leg was a natural 
progression of the foot wound the decedent 
suffered in an ambulance ride; the original 
injury to the decedent’s left foot was what made 
the amputation necessary, the surgery done at 
the hospital to remove the left leg was “a 
surgical emergency,” and the doctor followed 
the decedent’s recuperation in the hospital to 
achieve closure of the wound. Wilson v. Monroe 
County, 411 S.W.3d 4381, 2013 Tenn. App. 
LEXIS 53 (Tenn. Ct. App. Jan. 30, 2013), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 511 
(Tenn. June 12, 2013). 


2. Miscellaneous. 

After defendant moved for a directed verdict 
with respect to plaintiffs claim for medical 
expenses, the trial court erred by denying 
plaintiffs request to re-open the proof for the 
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narrow purpose of allowing him to put his 
medical bills into evidence; therefore, it also 
erred in granting defendant a directed verdict. 
Tloube v. Cain, 397 S.W.3d 597, 2012 Tenn. App. 
LEXIS 599 (Tenn. Ct. App. Aug. 30, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
19 (Tenn. Jan. 9, 2013). 

Because the claims made by patients were 
not personal injury claims against the persons 
who caused their injuries, and the amount of 
each claim exceeded $4,000, the appellate court 
had to assess the reasonableness of a hospital’s 
charges without the presumption that they 
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Healthcare Corp., 459 S.W.3d 33, 2014 Tenn. 
LEXIS 1033 (Tenn. Dec. 19, 2014). 

Matter to be determined by the jury with 
respect to appellant’s medical bills was not 
whether the charges were incurred but the 
extent to which they were reasonable and nec- 
essary and caused by the accident; the jury’s 
decision turned on the assessment of credibility 
and the jury’s determination of the extent to 
which appellant’s medical condition was caused 
by the accident, and there was material evi- 
dence to support the verdict in this case. Allen 
v. Albea, 476 S.W.3d 366, 2015 Tenn. App. 


were reasonable. West v. Shelby County LEXIS 241 (Tenn. Ct. App. Apr. 23, 2015). 


24-5-114. Repair bills. 


(a) Proof that bills were incurred and paid to repair real or personal 
property shall create a rebuttable presumption of the reasonableness of the 
amount paid and the necessity for the repairs in any civil action seeking 
damages for injury to, or improper repair, of the property. 

(b) This presumption shall not extend to any payments which exceed the 
sum total of one thousand dollars ($1,000). The plaintiff may select those 
payments, not exceeding one thousand dollars ($1,000), for which the plaintiff 
wishes to claim the benefit of the presumption. 

(c) Proof of such payments shall be itemized in the civil warrant or 
complaint at the time suit is filed by attaching a list showing payments, 
amounts, person paid, goods or services for which payment was made and a 
copy of any invoice, bill or receipt. Failure to attach the invoice, bill, or receipt 
may be excused, in the court’s discretion, if none was rendered, it was lost and 
cannot be found after diligent search or it has been inadvertently destroyed. 

(d) In no event may the presumption created by this section be permitted, 
over objection, by an amendment to the civil warrant or complaint within 
thirty (30) days of the trial. 

(e) At the trial of the cause, any such payments may be introduced into 
evidence as though there had been competent testimony as to their reason- 
ableness in amount and necessity, but shall constitute no proof of any 
wrongdoing by the defendant. 


History. 
Acts 1984, ch. 621, § 1. 


24-5-115. Default judgments in subrogation actions brought by an 
automobile insurance carrier. 


(a) In a subrogation action brought in general sessions court by an automo- 
bile insurance carrier for recovery of amounts paid to or on behalf of its insured 
under the collision, comprehensive, medical payments or uninsured motorist 
coverages of a contract of automobile insurance, the affidavit of the plaintiff- 
carrier or its agent as to the total damages paid, or incurred, including the 
insured’s deductible, is presumptive evidence against the alleged tortfeasor 
from whom recovery is sought, except as provided under subsection (b); 
provided, that such affidavit is accompanied by a certificate of a notary public 
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with seal annexed, or certificate of a judge of the court of general sessions, with 
the certificate of the county clerk that such judge is an acting judge within the 
county. 

(b) The presumption afforded in subsection (a) shall not be conclusive to the 
extent that the alleged tortfeasor from whom recovery is sought denies tort 
liability for the incident, or denies the extent of the damages alleged to be 
related to the incident, or both. Any such denial must be under oath in writing, 
or made orally in open court, and the alleged tortfeasor shall be allowed to 
assert any defense or objection the defendant may have. Such affidavit shall be 
served upon the alleged tortfeasor with the civil warrant. Upon such denial, on 
the plaintiff-carrier’s motion, or in the interest of justice, the judge shall 
continue the action to a date certain for trial. 

(c) This section does not apply if the automobile insurance carrier files an 
intervening complaint in an existing action brought by an injured person 
against the alleged tortfeasor. 

(d) This section does not affect the viability of the made-whole doctrine in 
Tennessee. 


History. shall apply to all causes of action arising on or 
Acts 2005, ch. 22, § 1. after July 1, 2005. 


Compiler’s Notes. 
Acts 2005, ch. 22, § 2 provided that the act 


CHAPTER 6 
PROOF OF PUBLIC ACTS AND RECORDS 


Part 1. General Provisions 


Section 

24-6-101. Copy of judgment without entire record. 
24-6-102 — 24-6-104. [Reserved.] 

24-6-105. Officer’s duty to give copies of records. 
24-6-106. Extract copies from records. 

24-6-107. Certificate of search. 


Part 2. Judicial Notice 


24-6-201. Judicial notice of foreign law in appellate court. 


PART 1 
GENERAL PROVISIONS 


24-6-101. Copy of judgment without entire record. 


(a) In any litigation, certified copies of final judgments or decrees of any 
court of record may be used as evidence in such litigation, without the final 
judgment or decree being supported by the entire record upon which it is 
based. Such certified judgment or decree shall have the same force and effect 
as evidence as it would have if the entire record upon which it is based were 
filed with the judgment or decree, it being the intention to expedite the 
preparation of cases and save costs. 

(b) This section shall not apply to litigation in which a direct attack is made 
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24-6-105 


on the judgment or decree and the proceedings upon which it is based, nor to 
litigation involving the validity of the judgment or decree. 

(c) This section shall not prevent any of the parties to the litigation from 
using as evidence in such litigation the entire record upon which the final 


judgment or decree is based. 


History. 

Acts 1919, ch. 130, §§ 1, 2; Shan. Supp., 
§§ 5580al1, 5580a2; mod. Code 1932, §§ 9755, 
9756; T.C.A. (orig. ed.), § 24-604; modified. 


Cross-References. 
Authentication of copy, Tenn. R. Civ. P. 44. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 193. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 39. 


NOTES TO DECISIONS 


Analysis 


1. Intent to Modify Former Construction. 
2. Direct and Collateral Attack Distinguished. 


1. Intent to Modify Former Construction. 

This section clearly expresses the intention of 
the legislature in enacting it, the intention 
being to modify the former construction of the 
courts in relation to evidence. Clements v. 
Holmes, 22 Tenn. App. 230, 120 S.W.2d 988, 
1938 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
1938). 


2. Direct and Collateral Attack Distin- 
guished. 
If an action or proceeding is brought for the 


24-6-102 — 24-6-104. [Reserved.] 


very purpose of impeaching or overturning a 
judgment it is a direct attack upon it, but if the 
action or proceeding has an independent pur- 
pose and contemplates some other relief or 
result although the overturning of the judg- 
ment may be important or even necessary to its 
success then the attack upon the judgment is 
collateral. Clements v. Holmes, 22 Tenn. App. 
230, 120 S.W.2d 988, 1938 Tenn. App. LEXIS 20 
(Tenn. Ct. App. 1938). 


24-6-105. Officer’s duty to give copies of records. 


Every officer having the custody of a public record or writing, is bound to give 
any person, on demand, a certified copy thereof, on payment of the legal fees; 
and, if no fee has been fixed by law, on payment of reasonable compensation. 


History. 
Code 1858, § 3792; Shan., § 5577; Code 
1932, § 9751; T.C.A. (orig. ed.), § 24-622. 


Rule Reference. 
Sections 24-6-105 — 24-6-107 are referred to 


in the Advisory Commission Comments under 
Rule 803 of the Tennessee Rules of Evidence. 


NOTES TO DECISIONS 


Analysis 


1. Prepayment of Fees. 
2. Qualification to Testify as to Contents of 
Records. 


1. Prepayment of Fees. 

The fees allowed by law must be prepaid, 
except where the officer is required by statute 
to furnish the copy without prepayment, or 


where the courts are vested with authority to 
command similar services, without payment in 
advance. Western Union Tel. Co. v. Ordway, 
Gordon & McGuire, 76 Tenn. 558, 1881 Tenn. 
LEXIS 45 (1881). 


2. Qualification to Testify as to Contents 
of Records. 

The statute does not authorize one who has 

mere access to records to testify as to what they 
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contain. It should appear that he has charge of App. 643, —S.W.2d —, 1930 Tenn. App. LEXIS 
the records. De Marcus v. De Marcus, 12 Tenn. 113 (Tenn. Ct. App. 1930). 


24-6-106. Extract copies from records. 


(a) When any deed, mortgage, deed of trust, decree, or other instrument 
appears of record in the register’s office of any county, containing the descrip- 
tion of more than one (1) tract, lot, or parcel of land, any person desiring a copy 
of any such deed, etc., may direct that only the description of such lots, tracts, 
or parcels be included in the copy as such person may desire; and the register 
in making the copy shall insert not less than one-half (14) line of x marks before 
and after, or before or after, as the case may be, indicating that descriptions 


have been omitted from the copy. 


(b) Such copies so made shall have full force and effect as evidence. 


History. 

Acts 1897, ch. 59, §§ 1, 2; Shan., §§ 5576al1, 
5576a2; Code 1932,§§ 9749, 9750; T.C.A. (orig. 
ed.), § 24-623. 


Cross-References. 
Authentication of copy, Tenn. R. Civ. P. 44. 


24-6-107. Certificate of search. 


Rule Reference. 

Sections 24-6-105 — 24-6-107 are referred to 
in the Advisory Commission Comments under 
Rule 803 of the Tennessee Rules of Evidence. 


The certificate of a public officer that such officer has made diligent and 
ineffectual search for a paper in that officer’s office is of the same efficacy in all 
cases as if such officer had personally appeared and sworn to such facts. 


History. 
Code 1858, § 3793; Shan., § 5578; Code 
1932, § 9752; T.C.A. (orig. ed.), § 24-624. 


Cross-References. 
Lost records, § 24-8-109. 


Rule Reference. 

Sections 24-6-105 — 24-6-107 are referred to 
in the Advisory Commission Comments under 
Rule 803 of the Tennessee Rules of Evidence. 


NOTES TO DECISIONS 


Analysis 


. Lost Records. 
—Proof. 
. —Showing of Loss. 


- Lost Records. 


no &—& Whe 


. —Proof. 

When part of a record is lost, all that can be 
required is that the introducer file all of the 
record that is accessible. Russell v. Houston, 
115 Tenn. 536, 91 S.W. 192, 1905 Tenn. LEXIS 
86 (1906). 

A copy of the whole record must be produced, 


except where a part of the record has been lost 
and cannot be produced. King v. Cox, 126 Tenn. 
553, 151 S.W. 58, 1912 Tenn. LEXIS 77 (1912). 


3. —Showing of Loss. 

In an action on an injunction bond, in which 
it was sought to prove the dissolution of the 
injunction by certified copies of the pleadings, 
the decree, the injunction bond, and the injunc- 
tion writ, the evidence held to be insufficient to 
show that such papers were lost, so as to admit 
in evidence certified copies thereof. King v. Cox, 
126 Tenn. 553, 151 S.W. 58, 1912 Tenn. LEXIS 
77 (1912). 
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24-6-201 


PART 2 
JUDICIAL NOTICE 


24-6-201. Judicial notice of foreign law in appellate court. 


It is not necessary, in a case carried from an inferior to an appellate court, to 
have the statutes of a state read as evidence in the inferior court, transcribed 
into the record, except where it is directed to be done by the inferior court; but 
the appellate court may take judicial notice of such laws and statutes. 


History. 

Code 1858, § 3801 (deriv. Acts 1839-1840, ch. 
45, § 1); Shan., § 5586; mod. Code 1932, 
§ 9767; T.C.A. (orig. ed.), § 24-613; T.C.A. § 24- 
6-207. 


Code Commission Notes. This section was 
renumbered from former § 24-6-207 to § 24-6- 
201 by authority of the Code Commission in 
BOLT. 


Textbooks. 
Tennessee Jurisprudence, 13 Tenn. Juris., 
Foreign Laws, § 3. 


Law Reviews. 

Evidence — Judicial Notice in Tennessee, 13 
Tenn. L. Rev. 54. 

Judicial Notice — Courts of the One State Do 
Not Judicially Notice the Laws of Another, 10 
Tenn. L. Rev. 306. 

Judicial Notice in Tennessee (Robert Banks, 
Jr. and Elizabeth T. Collins), 21 Mem. St. U.L. 
Rev. 431 (1991). 


NOTES TO DECISIONS 


1. Certified List of Domestic Corpora- 
tions. 

Court will take judicial notice of certified list 
of domestic corporation published with the ses- 
sion acts of the legislature, pursuant to general 
incorporation act of 1875, and no proof of such 


list is required. Coal Creek Consol. Coal Co. v. 
East Tennessee, Iron & Coal Co., 105 Tenn. 563, 
59 S.W. 634, 1900 Tenn. LEXIS 107 (1900), 
overruled, Earnest v. Little River Land & Lum- 
ber Co., 109 Tenn. 427, 75 S.W. 1122, 1902 
Tenn. LEXIS 86 (1902). 


Section 


CHAPTER 7 
ADMISSIBILITY OF EVIDENCE 


24-7-101 — 24-7-105. [Reserved.] 


24-7-106. 
24-7-107. 


Receipts and releases. 
Settlements of debts. 


24-7-108 — 24-7-111. [Reserved.] 


24-7-112. 
24-7-113. 
24-7-114. 
24-7-115. 
24-7-116. 
24-7-117. 
24-7-118. 
24-7-119. 
24-7-120. 
24-7-121. 
24-7-122. 
24-7-123. 
24-7-124. 


24-7-125. 


Tests to determine parentage — Admissibility in evidence — Costs. 

Voluntary acknowledgment of paternity. 

Testimony before committee of general assembly inadmissible. 

Opinions as to medical findings. 

Telephone company records. 

Audiovisually recorded testimony in child sexual abuse proceedings. 

DNA analysis — Admissibility in evidence. 

Introduction of reproduction in place of original. 

Child’s testimony—Closed circuit television. 

Child support payment records. 

Medical records. 

Admission of video recording of interview of child describing sexual conduct. 

Results of radar, laser or similar devices used to measure the speed of a motor vehicle 
— Results of a breathalyzer or similar device to measure blood alcohol content. 

Admissibility of evidence of other crimes, wrongs, or acts — Conditions for admission. 
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24-7-101 — 24-7-105. [Reserved.] 


24-7-106. Receipts and releases. 


All receipts, releases, and discharges in writing, whether of a debt of record 
or a contract under seal, or otherwise, shall have effect according to the 
intention of the parties thereto. However, the remittance and acceptance of a 
check or other instrument bearing on its face words that it is payment or 
satisfaction in full of a debt or obligation shall not be considered conclusive 
evidence of an intention that the debt or obligation for which the same is given 
be discharged or released; provided, that the remittee of such instrument 


tenders back to the remittor the funds represented by such instrument. 


History. 

Code 1858, § 3789; Shan., § 5570; Code 
1932, § 9741; T.C.A. (orig. ed.), § 24-706; Acts 
1983, ch. 456, § 1. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-8.03-1.1. 

Tennessee Jurisprudence, 21 Tenn. Juris., 
Release, § 5. 


Law Reviews. 
Accord and Satisfaction — Release — Check 
Tendered in Full Payment of Liquidated Debt 


and Subsequently Endorsed Under Protest by 
Creditor Operates as a Written Release, 1 
Mem. St. U.L. Rev. 425. 

Contracts (Merton Ferson), 6 Vand. L. Rev. 
1040. 

Contracts — 1957 Tennessee Survey (Paul J. 
Hartman), 10 Vand. L. Rev. 1013. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 

Torts — Effect of Release of One of Several 
Persons Liable for Same Injury, 5 Tenn. L. Rev. 
254. 


NOTES TO DECISIONS 


Analysis 


. Statutory Purpose. 

—Joint Tort-Feasors — Inapplicability. 

. Written Release. 

. —Consideration. 

. —Prospective Operation of Release. 

. —Ratification of Release. 

. —Parol Evidence to Vary Receipt. 

. —Receipts as Prima Facie Evidence. 

. —Assigned Note. 

10. —Tender and Acceptance of Check. 

11. Oral Release — Consideration Required. 
12. Release of One Joint Obligor. 

13. —Mode of Releasing Joint Obligor. 

14. —Release of Contractual Obligation. 

15. Grounds for Avoiding Release. 

16. Covenant Not to Sue One Joint Wrongdoer. 
17. —Parol Proof. 

18. Maintenance of Children. 

19. Debts of Record. 


ODAKHMTAWNYE 


1. Statutory Purpose. 

The purpose was to modify the technical rule 
of the common law, so that the real intent of the 
parties might be effectuated. Williams v. Hitch- 
ings, 78 Tenn. 326, 1882 Tenn. LEXIS 185 
(1882). 

This section has, since its inception, been 
confined to contract actions and is not appli- 
cable to tort actions. Kreutzmann v. Bauman, 


609 S.W.2d 736, 1980 Tenn. App. LEXIS 389 
(Tenn. Ct. App. 1980). 


2. —Joint Tort-Feasors — Inapplicability. 

This section is confined to actions ex con- 
tractu only, does not change the common law 
rule governing the release of one joint tort- 
feasor. Smith v. Dixie Park & Amusement Co., 
128 Tenn. 112, 157 S.W. 900, 1913 Tenn. LEXIS 
29 (1913). 


3. Written Release. 


4, —Consideration. 

It is a sufficient consideration that the one 
released paid before demand his aliquot part of 
the debt which was accepted in full satisfaction 
of his liability, and that this situation was 
acquiesced in with full knowledge by all parties 
until the other makers, then solvent, had be- 
come utterly insolvent. First Nat’ Bank v. 
Shook, 100 Tenn. 436, 45 S.W. 338, 1897 Tenn. 
LEXIS 134 (1898). 

A payment by a joint maker of his aliquot 
part of a note is sufficient consideration for his 
release. First Nat'l Bank v. Shook, 100 Tenn. 
436, 45 S.W. 338, 1897 Tenn. LEXIS 134 (1898); 
Miller v. Fox, 111 Tenn. 336, 76 S.W. 893, 1903 
Tenn. LEXIS 28 (1903). 

The seals having been abolished, a release in 
writing is sufficient without a consideration. 
First Nat] Bank v. Shook, 100 Tenn. 436, 45 
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S.W. 338, 1897 Tenn. LEXIS 134 (1898); Tippett 
v. Shaw, 4 Tenn. App. 132, 1926 Tenn. App. 
LEXIS 172 (1926). 

A release or discharge of a debt, in writing, 
without any new consideration passing, is 
valid, and will operate according to the inten- 
tion of the parties. Miller v. Fox, 111 Tenn. 336, 
76 S.W. 893, 1903 Tenn. LEXIS 28 (1903). 

A verbal agreement of a landlord made dur- 
ing the term of a lease to accept a reduced 
rental without consideration is unenforceable. 
A consideration is necessary to support the 
modification, and the original rental sums for 
the remainder of the term may be recovered 
after acceptance of a lesser amount for the 
intervening periods. Winer v. Williams, 165 
Tenn. 190, 54 S.W.2d 723, 1932 Tenn. LEXIS 36 
(1932). 

Where plaintiff released defendant from fu- 
ture negligence in the application of hair 
straightener, the services rendered in attempt- 
ing to straighten the hair which subsequently 
fell out constituted adequate consideration to 
support the release. Dixon v. Manier, 545 
S.W.2d 948, 1976 Tenn. App. LEXIS 264 (Tenn. 
Ct. App. 1976). But see Cocke v. Stuart, 7 Tenn. 
136, 1823 Tenn. LEXIS 17 (1823) noted in the 
bound volume. 


5. —Prospective Operation of Release. 

A release is the giving or discharging of a 
right of action which one has; but it cannot 
operate prospectively, so as to defeat an action 
the cause of which may arise in the future. 
Cocke v. Stuart, 7 Tenn. 136, 1823 Tenn. LEXIS 
17 (1823). 

Tennessee public policy favors freedom to 
contract for release for future negligence. Dixon 
v. Manier, 545 S.W.2d 948, 1976 Tenn. App. 
LEXIS 264 (Tenn. Ct. App. 1976). But see Cocke 
v. Stuart, 7 Tenn. 136, 1823 Tenn. LEXIS 17 
(1823) noted in the bound volume. 


6. —Ratification of Release. 

A bank’s ratification of the release of a joint 
maker of a note to it made by its officers may 
operate as an estoppel. First Nat'l Bank v. 
Shook, 100 Tenn. 436, 45 S.W. 338, 1897 Tenn. 
LEXIS 134 (1898). 


7. —Parol Evidence to Vary Receipt. 

The language of a written release signed by 
complainant, being plain and unambiguous, it 
will be given effect according to the intention of 
the parties as plainly expressed therein, unvar- 
ied or not contradicted by parol testimony of the 
complainant as to his purposes or understand- 
ing to the contrary. Akard v. Standard Accident 
Co., 8 Tenn. Civ. App. 497 (1918). 


8. —Receipts as Prima Facie Evidence. 
Receipts are only prima facie evidence of 
their contents, and they may be contradicted or 
explained by oral evidence, when clear, strong, 
and irrefragable. Jones v. Ward, 18 Tenn. 160, 
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1836 Tenn. LEXIS 112 (1836); Kirkpatrick v. 
Smith & Co., 29 Tenn. 188, 1849 Tenn. LEXIS 
43 (1849); Mt. Olivet Cemetery Co. v. Shubert, 
39 Tenn. 116, 1858 Tenn. LEXIS 260 (1858); 
Overton v. Phelan, 39 Tenn. 445, 1859 Tenn. 
LEXIS 246 (1859); Western & A.R.R. v. McE]- 
wee, 53 Tenn. 208, 1871 Tenn. LEXIS 346 
(Tenn. Oct. 4, 1871); Stewart, Gwynne & Co. v. 
Phoenix Ins. Co., 77 Tenn. 104, 1882 Tenn. 
LEXIS 18 (1882). 


9. —Assigned Note. 

Agreement which recited that payee assign 
all his rights, title and interest to note executed 
by defendant without prejudice in any manner 
to rights theretofore acquired by holder, as an 
innocent purchaser for value, did not upon 
entry of compromise order of settlement and 
dismissal as to payee assignor operate as a 
cancelation of note as to maker, since intent 
was manifested merely to effect an assignment 
of all interest of payee to the holder. McClure v. 
Cobb, 193 Tenn. 667, 249 S.W.2d 891, 1952 
Tenn. LEXIS 338 (1952). 


10. —Tender and Acceptance of Check. 

Cashing of defendant’s check which con- 
tained specified deductions did not constitute 
accord and satisfaction where plaintiff wrote it 
was not accepting check as full payment of 
account and defendant replied that it would 
welcome a conference on the matter of the 
deductions. B. Mifflin Hood Co. v. Lichter, 106 
F. Supp. 220, 1950 U.S. Dist. LEXIS 4281 (D. 
Tenn. 1950), affd, 198 F.2d 472, 1952 U.S. App. 
LEXIS 3194 (6th Cir. Tenn. 1952). 

Where there has been no evidence that the 
creditor ever understood that the debt was in 
dispute and that the creditor ever agreed to 
take a lesser sum in payment of the full amount 
it was unrealistic for a debtor to send an 
installment payment to a creditor, and to have 
the balance of his debt deemed discharged as a 
master of law simply because of a legend the 
debtor placed thereon. Quality Care Nursing 
Services, Inc. v. Coleman, 728 S.W.2d 1, 1987 
Tenn. LEXIS 861 (Tenn. 1987). 


11. Oral Release — Consideration Re- 
quired. 

A release or discharge of a debt, without 
consideration, and not in a signed writing, is 
void. Miller v. Fox, 111 Tenn. 336, 76 S.W. 893, 
1903 Tenn. LEXIS 28 (1903). 

The oral release of some of the joint obligors, 
upon the payment of a portion of the debt owed, 
after its maturity, without other consideration, 
is not binding, and all the obligors remain 
bound for the balance of the debt. Miller v. Fox, 
111 Tenn. 336, 76 S.W. 893, 1903 Tenn. LEXIS 
28 (1903). 

An oral release is binding, if supported by a 
consideration; and a co-obligor will not be re- 
lieved thereby, if he consented to the release, 
and agreed to remain bound. The case also 
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discusses the nature of the required consider- 
ation. Miller v. Fox, 111 Tenn. 336, 76 S.W. 893, 
1903 Tenn. LEXIS 28 (1903). 

A verbal agreement by a landlord during the 
term to accept a reduced rental sum without 
consideration is unenforceable. At the expira- 
tion of the term the landlord may recover the 
difference between the stipulated rent and the 
reduced rent that had been paid. Winer v. 
Williams, 165 Tenn. 190, 54 S.W.2d 723, 1932 
Tenn. LEXIS 36 (1932). 

It is generally held that where an agreement 
to reduce rent has been fully executed and a 
smaller rent paid and accepted in full during 
term of the lease no form of consideration is 
necessary. Haun v. Corkland, 55 Tenn. App. 
292, 399 S.W.2d 518, 1965 Tenn. App. LEXIS 
256 (Tenn. Ct. App. 1965). Commenting on 
Winer v. Williams, 165 Tenn. 190, 54 S.W.2d 
723, 1932 Tenn. LEXIS 36 (1932). 

Where defendant entered lease agreement 
for $600 per month and thereafter because of 
loss of business, rent was reduced to $100 per 
week by oral agreement there was a consider- 
ation for such reduction in rent passing to the 
lessor because of the possibility that by so doing 
he kept the building occupied when otherwise 
he may have had an empty building in view of 
the depressed conditions, and a consideration 
also passed from the lessee in the form of 
inconvenience of making weekly instead of 
monthly payments. Haun v. Corkland, 55 Tenn. 
App. 292, 399 S.W.2d 518, 1965 Tenn. App. 
LEXIS 256 (Tenn. Ct. App. 1965). 


12. Release of One Joint Obligor. 

Under this statute, where one of the obligors 
has been released, it is a question of intention 
to be determined from the terms of the release 
whether the effect was to release the other 
obligors wholly or only for the released obligor’s 
aliquot proportion of the joint liability, or 
whether the unreleased obligors are still held 
for the whole joint liability. But the party seek- 
ing to enforce the liability against the unre- 
leased obligors, either for the whole joint liabil- 
ity or only for the part remaining after 
deducting the aliquot proportion of the released 
obligor, must affirmatively show the liability in 
either degree, either by admissions of defen- 
dants or by some action or course of conduct 
equivalent thereto, or by the instrument of 
release to be interpreted by the court. The 
release of one joint obligor, without the consent 
or knowledge of the other obligors, and without 
their express or implied promise to pay the debt 
or their aliquot proportion of it, does not release 
them of their part where the expressed inten- 
tion of the owner of the note, bond, or obligation 
was not to release them; but oral evidence is 
inadmissible to show an agreement not ex- 
pressed in the writing not to release the other 
parties to the instrument or obligation. Evans 
v. Pigg, 43 Tenn. 395, 1866 Tenn. LEXIS 66 
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(1866); Simpson v. Moore, 65 Tenn. 371, 1873 
Tenn. LEXIS 367 (1873); Richardson v. Mc- 
Lemore, 64 Tenn. 586, 1875 Tenn. LEXIS 132 
(1875); Williams v. Hitchings, 78 Tenn. 326, 
1882 Tenn. LEXIS 185 (1882); Snyder v. Witt, 
99 Tenn. 618, 42 S.W. 441, 1897 Tenn. LEXIS 
72 (1897); First Nat'l] Bank v. Shook, 100 Tenn. 
436, 45 S.W. 338, 1897 Tenn. LEXIS 134 (1898); 
Miller v. Fox, 111 Tenn. 336, 76 S.W. 893, 1903 
Tenn. LEXIS 28 (1903); Branch v. Jarrett, 2 
Tenn. Civ. App. (2 Higgins) 419 (1911); Smith v. 
Dixie Park & Amusement Co., 128 Tenn. 112, 
157 S.W. 900, 1913 Tenn. LEXIS 29 (1913). 

Where joint and several debtors agree each to 
pay one-half of the debt, the creditor, with 
knowledge of this agreement, by accepting one- 
half from one and releasing him does not re- 
lease the other. The creditor but conformed to 
the intent and design of the debtors, the debt 
was by the debtors in effect several, each mak- 
ing his part his debt. Hamilton v. Ritchie, 53 
S.W. 198, 1899 Tenn. Ch. App. LEXIS 62 (1899). 

This section changed the old technical rule of 
the common law, whereby the release of one 
co-obligor automatically released another co- 
obligor, so that since 1858 the law in Tennessee 
has been that the release of one co-obligor on a 
contractual debt does not release another co- 
obligor, unless the consequent release of the 
other is the intent of the parties to the release 
instrument. Kreutzmann v. Bauman, 609 
S.W.2d 736, 1980 Tenn. App. LEXIS 389 (Tenn. 
Ct. App. 1980). 


13. —Mode of Releasing Joint Obligor. 

A release, upon sufficient consideration, and 
with the consent of the other interested parties, 
of one of several makers of a note, by merely 
erasing his signature, is valid and effectual 
without other writing. The statute relating to 
releases in writing has no application in such 
case. First Nat’l Bank v. Shook, 100 Tenn. 436, 
45 S.W. 338, 1897 Tenn. LEXIS 134 (1898); 
Miller v. Fox, 111 Tenn. 336, 76 S.W. 893, 1903 
Tenn. LEXIS 28 (1903). 


14. —Release of Contractual Obligation. 

A release of a railroad company from liability 
under contractual obligation to protect plain- 
tiff, its employee, does not operate to release 
defendants, other employees, as to their inten- 
tional tort. The consideration paid for the re- 
lease is not to be considered in mitigation of 
damages. Brimer v. Scheibel, 154 Tenn. 253, 
290 S.W. 5, 1926 Tenn. LEXIS 121, 50 A.L.R. 
1052 (1926). 


15. Grounds for Avoiding Release. 

A misrepresentation, in order to be sufficient 
to avoid a contract of settlement, must be as to 
the material facts rather than mere matters of 
opinion, unless the relation of the parties is 
such as to render applicable certain well recog- 
nized exceptions to the rule, such as where 
there is a fiduciary relation existing between 
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the parties. Chattanooga R. & L. Co. v. Glaze, 
146 Tenn. 49, 239 S.W. 394, 1921 Tenn. LEXIS 
3 (1922). 

In an action for personal injuries, in which 
the defendant set up a contract of settlement, 
the evidence is stated and held to be insufficient 
to show that the settlement and release were 
procured by defendant’s fraud. Chattanooga R. 
& L. Co. v. Glaze, 146 Tenn. 49, 239 S.W. 394, 
1921 Tenn. LEXIS 3 (1922). 

In the absence of fraud or duress, the failure 
of the plaintiff to read the release agreement is 
not a valid ground to declare the release void. 
Dixon v. Manier, 545 S.W.2d 948, 1976 Tenn. 
App. LEXIS 264 (Tenn. Ct. App. 1976). 


16. Covenant Not to Sue One Joint Wrong- 
doer. 

An instrument executed by a person sustain- 
ing a personal injury inflicted by joint wrong- 
doers, whereby he agrees to dismiss the suit 
against one of them, and not to reinstitute it, 
and whereby he agrees to hold such wrongdoer 
harmless from all liability by reason of the 
accident, is a “covenant not to sue” such wrong- 
doer, and is not a satisfaction of the liability of 
the other wrongdoers, and judgment may be 
recovered against them. Smith v. Dixie Park & 
Amusement Co., 128 Tenn. 112, 157 S.W. 900, 
1913 Tenn. LEXIS 29 (1913); Nashville I. Ry. v. 
Gregory, 137 Tenn. 422, 193 S.W. 1053, 1916 
Tenn. LEXIS 87 (1917). 

A covenant by an injured person not to sue 
one of two joint tort-feasors, if not released does 
not reduce the liability of the other, and does 
not entitle the other to credit for the amount 
received for the covenant, because the consid- 
eration is not a satisfaction of the claim for 
damages, especially where it was expressly 
contracted that the sum received was not in- 
tended as a satisfaction of plaintiffs claim for 
damages, and the other tort-feasor would have 
no cross action against the one to whom the 
covenant was given. Nashville I. Ry. v. Gregory, 
137 Tenn. 422, 193 S.W. 1053, 1916 Tenn. 
LEXIS 87 (1917). 

Where there is a covenant not to sue a part of 
joint wrongdoers in which instrument there is 
embodied a stipulation that it “may be pleaded 
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as a defense in any action,” such stipulation 
operates to extinguish the cause of action and 
releases the joint tort-feasor. Byrd v. Crowder, 
166 Tenn. 215, 60 S.W.2d 171, 1932 Tenn. 
LEXIS 131 (1933), superseded by statute as 
stated in, Kreutzmann v. Bauman, 609 S.W.2d 
736, 1980 Tenn. App. LEXIS 389 (Tenn. Ct. 
App. 1980). 

Instrument in judgment held not to be a 
release but a covenant not to sue, which did not 
extinguish the cause of action. Oliver v. Wil- 
liams, 19 Tenn. App. 54, 83 S.W.2d 271, 1935 
Tenn. App. LEXIS 20 (Tenn. Ct. App. 1935). 


17. —Parol Proof. 

The rule that parol contemporaneous evi- 
dence is not admissible to alter or vary the 
terms of a valid written instrument has refer- 
ence only to the parties to the instrument, and 
does not preclude a third party from proving 
the truth about a document, however the truth 
may vary from the statements contained in the 
document; and a tort-feasor is not precluded 
from showing by parol evidence that an instru- 
ment which was in form a covenant not to sue a 
joint tort-feasor was in fact a release. Nashville 
I. Ry. v. Gregory, 137 Tenn. 422, 193 S.W. 1053, 
1916 Tenn. LEXIS 87 (1917). 


18. Maintenance of Children. 

Release by mother and maternal grandpar- 
ents to accused father for $500 whereby the 
mother and maternal grandparents assumed 
responsibility for maintenance and support of 
child born out of wedlock could not discharge 
rights of child as between accused father and 
child. Reynolds v. Richardson, 483 S.W.2d 747, 
1971 Tenn. LEXIS 341 (Tenn. Ct. App. 1971), 
cert. denied, Reynolds v. Tennessee, 410 U.S. 
944, 93 S. Ct. 1881, 35 L. Ed. 2d 611, 1973 U.S. 
LEXIS 3521 (1973), overruled, Pickett v. 
Brown, 638 S.W.2d 369, 1982 Tenn. LEXIS 430 
(Tenn. 1982). 


19. Debts of Record. 

The “debt of record” language of this section 
encompasses and applies to releases of judg- 
ment debts which are grounded on underlying 
debts that are contractual in nature. Kreutz- 
mann v. Bauman, 609 S.W.2d 736, 1980 Tenn. 
App. LEXIS 389 (Tenn. Ct. App. 1980). 


All settlements in writing, made in good faith, for the composition of debts, 
shall be taken as evidence, and held to operate according to the intention of the 
parties, although no release under seal is given, and no new consideration has 


passed. 


History. 
Code 1858, § 3790; Shan., § 5571; Code 
1932, § 9742; T.C.A. (orig. ed.), § 24-707. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 


Compromise and Settlement, § 9; 21 Tenn. 
Juris., Release, §§ 4, 5, 8. 


Law Reviews. 
Accord and Satisfaction — Release — Check 
Tendered in Full Payment of Liquidated Debt 


24-7-108 


and Subsequently Endorsed Under Protest by 
Creditor Operates as a Written Release, 1 
Mem. St. U.L. Rev. 425. 
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NOTES TO DECISIONS 


Analysis 


. In General. 

Compromise — Acceptance of Part. 
—When Limited to Part. 

. Release of Joint Obligors. 

. Rights of Third Persons. 

. Setting Release Aside. 


mM AOPRONE 


. In General. 

The seals having been abolished, a release in 
writing is sufficient without a consideration. 
First Nat'l] Bank v. Shook, 100 Tenn. 436, 45 
S.W. 338, 1897 Tenn. LEXIS 134 (1898). 

Discharge in writing for the composition of a 
debt, and without any new consideration, will 
operate under this section, according to the 
intention of the parties. Love v. Allison, 2 Coo- 
per’s Tenn. Ch. 111 (1874); Miller v. Fox, 111 
Tenn. 336, 76 S.W. 893, 1903 Tenn. LEXIS 28 
(1903). 


2. Compromise — Acceptance of Part. 

After the acceptance of part of a debt in full 
compromise of the whole, the claim to the 
remainder is extinguished, and such unpaid 
part will neither sustain a suit nor form a 
sufficient consideration for a new promise by 
note. Evans, Fite, Porter & Co. v. Bell, 83 Tenn. 
569, 1885 Tenn. LEXIS 81 (1885); Taylor v. 
Skiles, 113 Tenn. 288, 81 S.W. 1258, 1904 Tenn. 
LEXIS 26 (1904). 


3. —When Limited to Part. 

Where life insurance policy contained two 
riders, one of which provided for disability 
benefits, and the other for additional benefits in 
event of accidental death, and company settled 
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disability benefits when insured lost his mind, 
and written settlement agreement provided 
that release “did not affect any other provisions 
of said policy” beneficiary was not barred from 
recovering thereafter for accidental death of 
insured. Travelers Ins. Co. v. Sides, 184 Tenn. 
663, 202 S.W.2d 815, 1947 Tenn. LEXIS 297 
(1947). 


4. Release of Joint Obligors. 

Release of one party jointly liable with an- 
other does not release the other unless that was 
the intention of the parties. Evans v. Interna- 
tional Trust Co., 59 S.W. 373, 1900 Tenn. Ch. 
App. LEXIS 85 (1900). 

Under Code provisions for receipts and com- 
promise of debts, in order for written releases 
and discharges of fewer than all co-obligors to 
have effect as to those released, release must 
show the intention of the parties explicitly set 
out in the writing. Branch v. Jarrett, 2 Tenn. 
Civ. App. (2 Higgins) 419 (1911). 


5. Rights of Third Persons. 

Code provisions relating to settlements, re- 
leases, etc., have reference alone to the parties 
to the instrument as between themselves, and 
in no manner affects the rights of others not 
parties thereto. McClung v. Mabry, 2 Shan. 91 
(1876). 


6. Setting Release Aside. 

A party who knowingly and without imposi- 
tion or duress accepts indemnity payments and 
signs paper acknowledging full and final pay- 
ment is bound thereby, although he did not 
read the instrument. Akard v. Standard Acci- 
dent Co., 8 Tenn. Civ. App. 497 (1918). 


24-7-112. Tests to determine parentage — Admissibility in evidence — 


Costs. 


(a)(1)(A) In any contested paternity case, unless the individual is found to 
have good cause under § 654(29) of the Social Security Act (42 U.S.C. 
§ 654(29)), the court, or the department of human services in Title IV-D 
child support cases, shall order the parties and the child to submit to 
genetic tests to determine the child’s parentage upon the request of any 
party if the request is supported by an affidavit of the party making the 


request: 


(i) and such affidavit: Alleges paternity, and sets forth facts establish- 
ing a reasonable possibility of the requisite sexual contact between the 


parties; or 
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(ii) Denies paternity, and sets forth facts establishing a reasonable 
possibility of the nonexistence of sexual contact between the parties; 
(iii) and such affidavit: Denies paternity. 

(B) In addition, upon the court’s own motion, at such times as it deems 
equitable, or by administrative order by the department of human services 
in Title IV-D child support cases, tests and comparisons pursuant to this 
section shall be ordered; or 

(C) In any case, except terminations of parental rights or adoptions 
under title 36 or title 37, in which the paternity of a child is at issue and 
the question of parentage arises, and an agreed order or divorce decree has 
been entered finding that an individual is not the parent of the child, the 
finding shall not be entitled to preclusive effect unless the finding was 
based upon scientific tests to determine parentage which excluded the 
individual from parentage of the child in question. 

(2) During any other civil or criminal proceeding in which the question of 
parentage arises, upon the motion of either party or on the court’s own 
motion, the court shall at such time as it deems equitable order all necessary 
parties to submit to any tests and comparisons which have been developed 
and adapted for purposes of establishing or disproving parentage. 

(3) In any civil or criminal proceedings pursuant to this section, the tests 
ordered shall be conducted by an accredited laboratory. In the case of genetic 
tests, and at such time as the secretary of health and human services 
designates accreditation entities which acknowledge the reliability of types 
of genetic tests used in the establishment of paternity, such genetic tests 
shall be of the type which are generally acknowledged as reliable by 
accreditation entities designated by the secretary, and the genetic tests shall 
be performed by a laboratory approved by such a designated accreditation 
entity. 

(4) The results of such tests and comparisons which are ordered pursuant 
to this section, including the statistical likelihood of the alleged parent’s 
parentage, if available, may be admitted into evidence as provided in 
subsection (b). 

(b) Upon receiving the results of the tests and comparisons conducted 
pursuant to subsection (a), the court shall proceed as follows: 

(1)(A) Either party may request an additional parentage test upon the 
advanced payment of the costs of the additional parentage test. If the 
additional tests are requested by the department of human services, its 
contractors or any state agency, the costs of such additional tests shall be 
paid for upon being billed for such by the testing agent and may be 
recovered by those entities in any parentage proceeding from the person 
established as parent of the child; 

(B)G) Ifthe results of the first test exclude paternity and the second test 

also exclude paternity, or, if the initial test results are negative on the 

issue of paternity establishment and no second test is requested, this 
shall be conclusive evidence of nonpaternity and the action shall be 
dismissed; 

(ii) If the results of the first test establish paternity and the second 
test again establishes a positive statistical probability of parentage as 
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described in subdivision (b)(2)(B) or (C), the positive test results with 

the greater positive probability of parentage shall be definitive for 

purposes of the application of the appropriate evidentiary standards 
relative to the presumptions and the defenses available in subdivision 

(b)(2); 

(iii) If the results of the second test are different from the first test in 
their outcome relative to the exclusion or establishment of paternity, the 
court, or the department in appropriate cases, may order a third test, or 
the court may make a determination between the accuracy of the 
previous two (2) tests for purposes of determining paternity; 

(C) The results of any tests which may exclude a person as the father 

shall not preclude the initiation of a new paternity action involving 
another putative father or by a putative father against a mother to 
establish his paternity; 
(2)(A) In any proceeding where the paternity of an individual is at issue, 
the written report of blood, genetic, or DNA test results by the testing 
agent concerning the paternity is admissible without the need for any 
foundation testimony or other proof of the authenticity or accuracy of the 
test unless a written objection is filed with the court and served upon all 
parties thirty (30) days prior to the date of the hearing. For purposes of 
this section, service shall be deemed made upon the date of mailing; 

(B) A rebuttable presumption of the paternity of an individual is 
established by blood, genetic, or DNA testing showing a statistical prob- 
ability of paternity of that individual at ninety-five percent (95%) or 
greater. In such event, the case shall be tried before the court without a 
jury regarding the issue of paternity without the evidentiary limitations of 
subdivision (b)(2)(C); 

(C) When the results of blood, genetic or DNA tests show a statistical 
probability that a man is the father of the child in question by a statistical 
probability of ninety-nine (99%) or greater, the putative father may only 
attempt to rebut his paternity of the child by filing a motion with the 
tribunal and establishing upon clear and convincing evidence one (1) or 
more of only the following circumstances: 

(i) The putative father had undergone a medical sterilization proce- 
dure prior to the probable period of conception, or other medical 
evidence demonstrates that he was medically incapable of conceiving a 
child during the probable period of conception; 

(ii) That the putative father had no access to the child’s mother 
during the probable period of conception; 

(iii) That the putative father has, or had, an identical twin who had 
sexual relations with the child’s mother during the probable period of 
conception; or 

(iv) The putative father presents evidence in the form of an affidavit 
that another man has engaged in sexual relations with the mother of the 
child in question during the period of probable conception. In this case, 
the court shall order genetic testing of that other man in conformity with 
this section. The results of that genetic test must indicate that the other 
man has a statistical probability of paternity of ninety-five (95%) or 
greater to establish an effective defense pursuant to this subdivision. 
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(D)G) If, after test results showing a statistical probability of ninety- 
nine (99%) or greater, the putative father is able to show by clear and 
convincing evidence to the court that one (1) of the enumerated defenses 
in subdivision (b)(2)(C) is present, the matter shall be set for trial before 
the court without a jury; 

(ii) If the putative father does not raise one (1) of the enumerated 
defenses in subdivision (b)(2)(C) or does not establish by clear and 
convincing evidence that one (1) of the enumerated defenses in subdi- 
vision (b)(2)(C) is present after test results showing a statistical prob- 
ability of paternity of ninety-nine (99%) or greater, the court shall, upon 
motion by the other party, establish that individual as the father of the 
child in question, and shall order child support as required by title 36, 
chapter 5; 

(E) An affidavit documenting the chain of custody of any specimen used 


in any test pursuant to this section is admissible to establish the chain of 


custody; 


(3) All costs relative to the tests and comparisons under this section shall 
be paid initially by the party requesting such tests with the final allocation 
of costs awaiting the outcome of the proceedings, at which time the court 
shall determine the proper allocation of costs. Costs for initial tests re- 
quested by the department of human services or its contractors or any other 
state agency shall be paid by those entities with the costs to be recovered in 
any parentage proceeding from the person established as parent of the child. 


History. 

Acts 1957, ch. 30, § 1; T.C.A., § 24-716; Acts 
1983, ch. 459, § 1; 1991, ch. 268, § 1; 1994, ch. 
988, §§ 2-4; 1997, ch. 551, §8§ 43, 44; 2000, ch. 
O72 1 Te 


Cross-References. 
Voluntary acknowledgment of paternity, 
§ 24-7-113. 


Section to Section References. 

This section is referred to in §§ 24-7-113, 
36-1-102, 36-2-304, 36-2-309, 36-3-614, 36-5- 
101. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Bastardy, § 14. 


Law Reviews. 

Constitutional Law — Constitutionality of 
Statutes of Limitations in Paternity Actions, 13 
Mem. St. U.L. Rev. 263 (1983). 


Domestic Relations — 1963 Tennessee Sur- 
vey (T. A. Smedley), 17 Vand. L. Rev. 1039. 

Evidence — 1963 Tennessee Survey (Lyman 
R. Patterson), 17 Vand. L. Rev. 1058. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 

The Cradle Will Rock: Intentional Misrepre- 
sentation of Paternity, 49 Tenn. B.J. 12 (2013). 


Attorney General Opinions. 

Conflict of interest of volunteers in district 
attorney general’s office, OAG 99-085, 1999 
Tenn. AG LEXIS 85 (4/6/99). 

If DNA testing for paternal identification 
were required before child support is ordered 
by a court, such a requirement would not vio- 
late the Tennessee or the United States Consti- 
tutions, OAG 06-131, 2006 Tenn. AG LEXIS 
156 (8/15/06). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Jurisdiction. 

. Prerequisites to Admissibility. 
. Demand for Testing. 

. Discretion of Judge. 


or WN FE 


6. Paternity Not Established. 
7. Conclusive Presumption of Paternity. 


1. Constitutionality. 

Defendant has no statutory or common law 
right to trial by jury and there is no constitu- 
tional breach in applying subdivision (b)(1) of 


24-7-112 


this section. Rooker v. Rimer, 776 S.W.2d 124, 
1989 Tenn. App. LEXIS 321 (Tenn. Ct. App. 
1989), cert. denied, 493 U.S. 10738, 110 S. Ct. 
1120, 107 L. Ed. 2d 1027, 1990 U.S. LEXIS 962 
(1990). 


2. Jurisdiction. 

Under prior decisions, this section, and § 36- 
2-106 [repealed], common law presumptions 
relating to paternity and legitimacy are rebut- 
table and, thus, the courts have jurisdiction to 
entertain an action to establish paternity of a 
legitimate child in one other than the legiti- 
mate father. Shell v. Law, 935 S.W.2d 402, 1996 
Tenn. App. LEXIS 321 (Tenn. Ct. App. 1996). 


3. Prerequisites to Admissibility. 

Blood grouping tests made by qualified per- 
sons in laboratories located in this state for the 
purpose of exclusion of a person as an alleged 
parent are admissible in evidence but such 
tests should not be received in evidence without 
affording the parties involved an opportunity to 
examine the witness who made the tests as to 
his competency and as to the means employed 
by him and all other factors having to do with 
the reliability of such tests. Nicks v. Nicks, 51 
Tenn. App. 520, 369 S.W.2d 909, 1962 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. 1962). 

In divorce suit where paternity of child born 
to wife was in issue action of trial court in 
concluding that husband was not the father 
was improper where blood test was made by out 
of state doctor and was not offered in evidence 
or presented by person preparing report as a 
witness or otherwise identified. Nicks v. Nicks, 
51 Tenn. App. 520, 369 S.W.2d 909, 1962 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. 1962). 

Where parties voluntarily submitted to blood 
testing without judicial intervention, they 
waived the formal requirements of this section. 
Shell v. Law, 935 S.W.2d 402, 1996 Tenn. App. 
LEXIS 321 (Tenn. Ct. App. 1996). 


4, Demand for Testing. 

This section requires that the demand for 
testing by either party must be made at the 
initial appearance of the demanding party in 
the juvenile court only if the issue of paternity 
is tried in the juvenile court. If it is transferred 
to the circuit court for trial, that court becomes 
“the court before whom the matter may be 
brought.” State ex rel. Overton v. Taylor, 786 
S.W.2d 942, 1990 Tenn. LEXIS 128 (Tenn. 
1990). 

This section establishes a procedure for re- 
questing blood tests in the initial proceeding in 
which a party raises the issue of parentage; a 
contempt proceeding for failure to pay child 
support arises out of the order in a divorce and 
custody proceeding, and is not a separate and 
distinct proceeding in which a party can re- 
quest a blood test. Steioff v. Steioff, 833 S.W.2d 
94, 1992 Tenn. App. LEXIS 115 (Tenn. Ct. App. 
1992). 
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5. Discretion of Judge. 

The trial judge is vested with wide latitude in 
setting up procedures to guarantee that blood 
testing will be conducted fairly, properly, and 
without fraud. Tennessee Dep’t of Human Ser- 
vices v. Jones, 647 S.W.2d 942, 1982 Tenn. App. 
LEXIS 446 (Tenn. Ct. App. 1982). 

It was within the discretion of the trial judge 
to grant a motion to require a blood test that 
was filed subsequent to the mother’s initial 
appearance. State ex rel. Scott v. Brown, 937 
S.W.2d 934, 1996 Tenn. App. LEXIS 507 (Tenn. 
Ct. App. 1996). 

Trial court abused its discretion in allowing 
the husband in a divorce case to proceed on a 
post-decree petition challenging the paternity 
of the child for whom the husband had agreed 
to pay support, where the information causing 
the husband to doubt his paternity had been 
known to the husband for several years before 
he filed his petition, and the petition was 
brought almost 10 years after the divorce. State 
ex rel. Russell v. West, 115 S.W.3d 886, 2003 
Tenn. App. LEXIS 262 (Tenn. Ct. App. 2003). 


6. Paternity Not Established. 

Where plaintiff mother testified that she and 
defendant had sexual relations prior to the 
birth of her son and that she had relations with 
no other during the normal gestation period, 
while defendant denied that he had relations 
with plaintiff during the same period of time, 
and doctor testified that based on blood group- 
ing tests which are over 99.9 percent accurate, 
that in his opinion defendant could not be the 
father of the boy while laboratory technician 
testified concerning the procedures used in the 
tests that developed the accuracy thereof, the 
evidence on the issue of defendant’s paternity 
established that defendant was not the father 
of the child. Hudson v. Capps, 651 S.W.2d 243, 
1983 Tenn. App. LEXIS 564 (Tenn. Ct. App. 
1983). 


7. Conclusive Presumption of Paternity. 

The 1994 amendment, adding the conclusive 
presumption feature contained in subdivision 
(b)(2)(B), is procedural and could be applied 
retroactively. State ex rel. Scott v. Brown, 937 
S.W.2d 934, 1996 Tenn. App. LEXIS 507 (Tenn. 
Ct. App. 1996). 

Pursuant to T.C.A. § 36-2-302 and T.C.A. 
§ 24-7-112, the biological father was the legal 
father of the child, absent the termination of 
his rights, and a best-interests analysis was 
relevant if an only if termination was appropri- 
ate; the evidence did not support the argu- 
ments of the mother and her husband that the 
biological father willfully failed to visit or sup- 
port the child, as the evidence showed that: (1) 
The mother actively concealed the child’s par- 
entage; and (2) The mother declined the biologi- 
cal father’s offer of support. In re T.K.Y., 205 
S.W.3d 343, 2006 Tenn. LEXIS 757 (Tenn. 


69 ADMISSIBILITY OF EVIDENCE 24-7-113 


2006), rehearing denied, — S.W.3d —, 2006 
Tenn. LEXIS 891 (Tenn. Sept. 19, 2006). 


24-7-113. Voluntary acknowledgment of paternity. 


(a) A voluntary acknowledgment of paternity which is completed under 
§ 68-3-203(g), § 68-3-302, or § 68-3-305(b) or under similar provisions of 
another state or government shall constitute a legal finding of paternity on the 
individual named as the father of the child in the acknowledgment, subject to 
rescission as provided in subsection (c). The acknowledgment, unless rescinded 
pursuant to subsection (c), shall be conclusive of that father’s paternity 
without further order of the court. 
(b)(1) A voluntary acknowledgment of paternity which is completed under 
§ 68-3-203(g), § 68-3-302, or § 68-3-305(b), or under similar provisions of 
another state or government, when certified by the state registrar or other 
governmental entity maintaining the record of the acknowledgment, or the 
copy of the voluntary acknowledgment completed pursuant to § 68-3-302(d), 
shall be a basis for establishing a support order without requiring any 
further proceedings to establish paternity. 

(2) An acknowledgment of paternity executed as described in subdivision 
(b)(1) shall be entitled to full faith and credit in any judicial or administra- 
tive proceeding in this state. 

(3) No judicial or administrative proceedings are required, nor shall any 
such proceedings be permitted, to ratify an unchallenged acknowledgment of 
paternity in order to create the conclusive status of the acknowledgment of 
paternity. 

(c)(1) A signatory to a voluntary acknowledgment shall be permitted to 
rescind the voluntary acknowledgment at the earlier of: 

(A) The completion and submission of a sworn statement refuting the 
named father on a form provided by the state registrar. This form must be 
filed in the office of vital records of the department of health, together with 
the fee required by the registrar within sixty (60) days of the date of 
completion of the acknowledgment; or 

(B) Within the sixty-day period following completion of the acknowledg- 
ment, at any judicial or administrative proceeding during that period at 
which the signatory is a party and which proceeding relates to the child, 
by completion of the form described in subdivision (c)(1)(A) or by the entry 
of an order by the administrative or judicial tribunal which directs the 
rescission of such acknowledgment. 

(2) The registrar may impose a fee for the filing of the rescission of 
voluntary acknowledgment in subdivision (c)(1)(A) and the registrar shall 
send a copy of the rescinded acknowledgment to the other signatory of the 
original acknowledgment. If an individual seeking to rescind an acknowl- 
edgment completes an affidavit of indigency which accompanies the rescis- 
sion form, the fee shall be waived. Any fee for filing a rescission of a 
voluntary acknowledgment based upon fraud shall be assessed by the court 
against the person found to be the perpetrator of the fraud. 

(d) If, at any time during the hearing described in subdivision (c)(1)(B), the 
court, the referee, or the hearing officer has reasonable cause to believe that a 
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signatory of the acknowledgment is or was unable to understand the effects of 
executing such acknowledgment, the court, the referee or hearing officer shall 
explain orally to the individual the effects of the execution of the acknowledg- 
ment, and the right to rescind the voluntary acknowledgment pursuant to 
subsection (c), and the right to parentage tests to determine paternity 
pursuant to § 24-7-112 in any proceeding relative to the issue of paternity of 
the child. 

(e)(1) If the voluntary acknowledgment has not been rescinded pursuant to 

subsection (c), the acknowledgment may only be challenged on the basis of 

fraud, whether extrinsic or intrinsic, duress, or material mistake of fact. 

(2) The challenger must institute the proceeding upon notice to the other 
signatory and other necessary parties including the Title IV-D agency within 
five (5) years of the execution of the acknowledgment, and if the court finds 
based upon the evidence presented at the hearing that there is substantial 
likelihood that fraud, duress, or a material mistake of fact existed in the 
execution of the acknowledgment of paternity, then, and only then, the court 
shall order parentage tests. Such action shall not be barred by the five-year 
statute of limitations where fraud in the procurement of the acknowledg- 
ment by the mother of the child is alleged and where the requested relief will 
not affect the interests of the child, the state, or any Title IV-D agency. 
Nothing herein shall preclude the challenger from presenting any other form 
of evidence as a substitute for the parentage tests if it is not possible to 
conduct such tests. 

(3) The test results certified under oath by an authorized representative 
of an accredited laboratory shall be filed with the court and shall be 
admissible on the issue of paternity pursuant to § 24-7-112(b). If the 
acknowledged father is found to be excluded by the tests, an action seeking 
support shall be dismissed or the acknowledgment of paternity shall be 
rescinded, as appropriate. If the test results show a statistical probability of 
ninety-five percent (95%) or greater, a rebuttable presumption of paternity 
shall be established and the issue of paternity shall be tried before the court 
without a jury. If the test results show a probability of paternity of 
ninety-nine percent (99%) or greater, the acknowledgment of paternity will 
become conclusive and no further action shall be necessary to establish 
paternity unless a motion asserting the defenses of § 24-7-112(b)(2)(C) is 
successfully brought. 

(4) The burden of proof in any such proceeding shall be upon the 
challenger. 

(5) During the pendency of the hearing under this subsection (e) and any 
appeal from such hearing, the legal responsibilities of the signatory, includ- 
ing any child support obligations, may not be suspended, except for good 
cause shown. 

(f) The state of Tennessee, its officers, employees, agents or contractors, or 
any Title IV-D child support enforcement agency shall not be liable in any case 
to compensate any person for repayment of child support paid or for any other 
costs as a result of the rescission of any voluntary acknowledgment or the 
rescission of any orders of legitimation, paternity, or support entered under 
this section. 
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(g)(1) The rescission of an acknowledgment of paternity or entry of any 
order rescinding any acknowledgment of paternity pursuant to subsection 
(c) shall not preclude the initiation of a paternity action against the 
signatory who is the alleged putative father, or by a putative father against 
a mother to establish his paternity, nor shall it preclude the initiation of a 
paternity action against another putative father. 

(2) If, however, the voluntary acknowledgment is rescinded by order of the 

court based upon tests conducted pursuant to subsection (e) which excluded 
a person as parent, no further action may be initiated against such excluded 
person. 
(h)(1) The original of the form rescinding the voluntary acknowledgment of 
paternity or a certified copy of any order rescinding a voluntary acknowl- 
edgment of paternity or a prior order of legitimation or paternity shall be 
sent by the person rescinding it or, as the case may be, by the clerk to the 
state registrar at the office of vital records of the department of health. 

(2) Upon receipt of the form rescinding the acknowledgment which was 
executed and filed with the registrar within the sixty-day period or upon 
receipt of the order which shows on its face that the voluntary acknowledg- 
ment has been rescinded at the hearing which is held no later than the 
sixtieth day following the completion of the voluntary acknowledgment, or 
upon receipt of a certified court order with a finding shown clearly in the 
court order that the voluntary acknowledgment of paternity was rescinded 
due to fraud, either intrinsic or extrinsic, duress or material mistake of fact, 
the registrar shall make the appropriate amendments to the birth certificate 


of the child who was the subject of the order. 


History. 
Acts 1994, ch. 988, § 1; 1997, ch. 551, § 35; 
1998, ch. 1098, §§ 1, 2; T.C.A., § 24-7-118. 


Compiler’s Notes. 

Former § 24-7-113, concerning inadmissibil- 
ity of testimony before committee of the general 
assembly, was transferred to § 24-7-114 in 
2000. 


Cross-References. 
Admissibility in evidence of DNA analysis, 
§ 24-7-112. 


Child support, title 36, ch. 5. 


Section to Section References. 
This section is referred to in §§ 36-1-102, 
36-5-101. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 501 of the 
Tennessee Rules of Evidence. 


NOTES TO DECISIONS 


Analysis 


1. Generally. 
2. Contested Voluntary Acknowledgements of 
Paternity. 


1. Generally. 

Trial court’s narrow reading of T.C.A. § 24- 
7-113 to allow a man not related to the minor 
child (whose mother was incarcerated) to retain 
parental status he had obtained as a result of 
his voluntary acknowledgement of paternity 
was against public policy; limiting paternity 
challenges to the signatories to a voluntary 
acknowledgment would make that status virtu- 


ally unassailable, even to the biological father. 
In re C.A.F., 114 S.W.3d 524, 2003 Tenn. App. 
LEXIS 134 (Tenn. Ct. App. 2003). 

T.C.A. § 24-7-113 creates a mechanism for 
establishing paternity without the intervention 
of the court; its main purpose is to make it 
possible to decree child support orders without 
first having to go through a paternity proceed- 
ing. It was not meant to allow a non-parent to 
obtain parental rights over a child without 
having to go through an adoption proceeding. 
In re C.A.F., 114 S.W.3d 524, 2003 Tenn. App. 
LEXIS 134 (Tenn. Ct. App. 2003). 

Termination of the putative father’s rights to 


24-7-114 


five children was appropriate because the re- 
cord clearly and convincingly established that 
the Department of Children’s Services used 
reasonable efforts to assist him in establishing 
his parentage of the children. When the DCS 
obtained the results of the genetic testing, it 
provided the results to the putative father and 
advised him to take the results to the juvenile 
court to establish his paternity, but the father 
was not successful; he did not testify that he 
informed the DCS that his efforts to establish 
his paternity had failed or that he requested 
further assistance from the DCS to accomplish 
that task. In re Bernard T., 319 S.W.3d 586, 
2010 Tenn. LEXIS 683 (Tenn. Aug. 26, 2010). 

Although, in its 1994 amendment to the Vital 
Records Act of 1977, T.C.A. § 68-3-305(b), the 
Legislature did not use the specific term “vol- 
untary acknowledgment of paternity” that it 
used in T.C.A. § 24-7-113, the Legislature in- 
tended the “sworn acknowledgment” or “affida- 
vit” contemplated in § 68-3-305(b) to receive 
the legal status of a § 24-7-113 voluntary ac- 
knowledgment of paternity. In re Estate of 
Davis, — S.W.3d —, 2016 Tenn. App. LEXIS 
235 (Tenn. Ct. App. Mar. 30, 2016). 

With the enactment of T.C.A. § 24-7-113, the 
“affidavits” that had previously been executed 
under the Vital Records Act of 1977, T.C.A. 
§ 68-3-305(b), are given the status of voluntary 
acknowledgments of paternity constituting a 
legal finding of paternity and are entitled to full 


EVIDENCE AND WITNESSES 72 


faith and credit in any judicial proceeding. In re 
Estate of Davis, — S.W.3d —, 2016 Tenn. App. 
LEXIS 235 (Tenn. Ct. App. Mar. 30, 2016). 

Trial court properly ruled that a child was an 
heir-at-law of the decedent, who died intestate, 
because the inclusion of the decedent’s name on 
the child’s birth certificate evinced the execu- 
tion of a voluntary acknowledgment of pater- 
nity that constituted a legal finding of pater- 
nity; therefore, the child’s portion of the estate 
vested in him immediately upon the decedent’s 
death. In re Estate of Davis, — S.W.3d —, 2016 
Tenn. App. LEXIS 235 (Tenn. Ct. App. Mar. 30, 
2016). 


2. Contested Voluntary Acknowledge- 
ments of Paternity. 

Trial court erred in denying a motion filed by 
a child’s mother to set aside a settlement 
reached by the decedent’s mother in an under- 
lying wrongful death lawsuit, staying its pro- 
ceedings, and transferring the paternity issue 
to the Probate Court because, while the dece- 
dent executed a voluntary acknowledgement of 
paternity in Mississippi, the court did not make 
the statutorily required findings concerning 
fraud, duress, or material mistake when the 
child’s paternity was challenged, and the Pro- 
bate Court had no authority to enroll the for- 
eign acknowledgment of paternity under the 
Uniform Enforcement of Foreign Judgments 
Act. Hussey v. Woods, — S.W.3d —, 2015 Tenn. 
App. LEXIS 763 (Tenn. Ct. App. Sept. 23, 2015). 


24-7-114. Testimony before committee of general assembly inadmis- 
sible. 


Without the consent of such witness there shall not be admitted into 
evidence in any civil proceeding in the courts of this state the testimony of a 
witness given before any committee of the general assembly of the state; 
provided such testimony when given was pertinent to the inquiry of such 
committee or responsive to a question from such committee. 


Commission Comments under Rules 501 and 
803 of the Tennessee Rules of Evidence. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-45.01-1. 


History. 
Acts 1959, ch. 27, § 1; T.C.A., § 24-717; 
T.C.A § 24-7-113. 


Compiler’s Notes. 

Former § 24-2-114, concerning opinions as to 
medical findings, was transferred to § 24-7-115 
in 2000. 


Rule Reference. 
This section is referred to in the Advisory 


Law Reviews. 

Should Tennessee Bury the Dead Man Stat- 
ute As Arkansas Has? (W. Dent Gitchel), 18 
Mem. St. U.L. Rev. 195 (1989). 


24-7-115. Opinions as to medical findings. 


In the trial of any civil suit, there shall be received in evidence if offered on 
behalf of any party thereto, opinions as to medical findings as a result of 
treatment or examination of the party, whether such opinions are based on 
subjective or objective findings; provided such opinions are those of persons 
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otherwise qualified as medical experts. It is declared to be the intent of this 
section that medical opinions based on subjective findings are no longer to be 
excluded from evidence whether the opinion is from the treating expert or an 


expert called in for purposes of examination and evaluation. 


History. 
Acts 1967, ch. 262, § 1; T.C.A.; § 24-718, 
T.C.A., § 24-7-114. 


Compiler’s Notes. 

Former § 24-7-115, concerning telephone 
company records, was transferred to § 24-7- 
116 in 2000. 


Section to Section References. 
This section is referred to in § 29-34-708. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence, § 154. 


Law Reviews. 

Physical Condition in the New Tennessee 
Rules of Evidence (Donald F. Paine), 26 No. 2, 
Tenn. B.J. 25 (1990). 

Policing the Bases of Modern Expert Testi- 
mony (Ronald L. Carlson), 39 Vand. L. Rev. 577 
(1986). 

The Hearsay Rule — Expert Medical Testi- 
mony Based upon Out-of-Court Statements by 
Other Medical Personnel, 43 Tenn. L. Rev. 481. 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Testimony Based on Subjective Findings. 


1. In General. 

Earlier cases to the contrary, since the enact- 
ment of this section in 1967, expert witnesses 
can testify as to their professional opinion and 
it is the responsibility of the trial judge to 
choose from conflicting opinions expressed by 
highly qualified and conscientious expert wit- 
nesses. Combustion Engineering, Inc. v. Ken- 
nedy, 562 S.W.2d 202, 1978 Tenn. LEXIS 585 
(Tenn. 1978). 

Under this section, the opinion of a qualified 
medical expert witness based on subjective 
findings alone is sufficient to establish medical 
causation and the permanency of disability, if 
the evidence is found to be credible by the trial 
judge. Johnson v. Schevenell Ready Mix, Inc., 


608 S.W.2d 582, 1980 Tenn. LEXIS 514 (Tenn. 
1980). 


2. Testimony Based on Subjective Find- 
ings. 

In workers’ compensation case, the fact that 
there was no objective finding upon which phy- 
sician could base a permanent partial disability 
rating did not render his testimony inadmis- 
sible; rather the fact that his opinion was based 
upon subjective findings alone affected only its 
weight. Cates v. Better-Bilt Aluminum Prod- 
ucts Co., 607 S.W.2d 476, 1980 Tenn. LEXIS 
506 (Tenn. 1980). 

It was error to reject testimony of a doctor 
because the doctor was a nontreating physician 
and his testimony was based upon subjective 
complaints alone. Haley v. Dyersburg Fabrics, 
Inc., 729 S.W.2d 665, 1987 Tenn. LEXIS 902 
(Tenn. 1987). 


24-7-116. Telephone company records. 


(a)(1) In any judicial proceeding in which a telephone company is subpoe- 
naed to produce records of customer service or billing charges, it shall be 
sufficient compliance with the subpoena if the custodian or other authorized 
agent of the company shall, either by personal delivery or by certified or 
registered mail, file with the court clerk a true and correct copy of all records 
described in such subpoena. The records shall be accompanied by an 
affidavit of the custodian stating in substance: 

(A) That the affiant is duly authorized custodian of the records and has 


authority to certify the records; 


(B) That the copy is a true copy of all the records described in the 


subpoena; and 


(C) That the records were prepared by the personnel of the company 
acting under the control of the company, in the ordinary course of business. 
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(2) If the company has none of the records described, or only part thereof, 
the custodian shall so state in the affidavit and file the affidavit and such 
records as are available. 

(b)(1) Where the personal attendance of the custodian of telephone company 
records is required, the subpoena duces tecum shall contain a clause which 
reads: 

“The custodian must personally attend in order to comply with this 
subpoena.” 

(2) Where both the personal attendance of the custodian and the produc- 
tion of the original record are required, the subpoena duces tecum shall 
contain a clause which reads: 

“The custodian must personally attend and produce the original records 
in order to comply with this subpoena.” 

(3) Where the personal attendance of the custodian is required, the 

reasonable cost of producing the records and attendance of the custodian 
shall be taxed as costs of court, subject to review by the court after notice and 
hearing to the involved parties and to the telephone company. 
(c)(1) If the records are confidential by state or federal law, the copy of the 
records shall be separately enclosed in an inner envelope or wrapper, sealed, 
with the title and number of the action, name of witness and date of 
subpoena clearly inscribed thereon. The sealed envelope or wrapper shall 
then be enclosed in an outer envelope or wrapper, sealed, and directed as 
follows: 

(A) If the subpoena directs attendance in court, to the clerk of such 
court or to the judge thereof; 

(B) If the subpoena directs attendance at a deposition, to the officer 
before whom the deposition is to be taken, at the place designated in the 
subpoena for the taking of the deposition or at the officer’s place of 
business; and 

(C) In other cases, to the officer, body or tribunal conducting the 
hearing, at a like address. 

(2) Unless the sealed envelope or wrapper is returned to a witness who is 
to appear personally, the copy of the records shall remain sealed and shall be 
opened only at the time of trial, deposition, or other hearing, upon the 
direction of the judge, court, officer, body or tribunal conducting the proceed- 
ing, in the presence of all parties who have appeared in person or by counsel 
at such trial, deposition or hearing. Records which are not introduced in 
evidence or required as part of the records shall be returned to the person or 
entity from whom received. 

(d)(1) The copy of the record shall be admissible in evidence to the same 
extent as though the original thereof were offered and the custodian had 
been present and testified to the matters stated in the affidavit. 

(2) The affidavit shall be admissible in evidence and the matters stated 
therein shall be presumed true in the absence of a preponderance of evidence 
to the contrary. 

(e) In view of the property right of a telephone company in its records, 
original records may be withdrawn after introduction into evidence and copies 
substituted, unless otherwise directed for good cause by the court, judge, 
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officer, body or tribunal conducting the hearing. The custodian may prepare 
copies of original records in advance of testifying for the purpose of making 
substitution of the original record, and the reasonable charges for making such 
copies shall be taxed as costs of court. If copies are not prepared in advance, 
they can be made and substituted at any time after introduction of the original 
record, and the reasonable charges for making such copies shall be taxed as 
costs of court. 

(f) Notwithstanding any other law to the contrary, telephone company 
records that have been subpoenaed may be delivered by facsimile to local law 
enforcement officials. The custodian or other authorized agent of the company 
subsequently, by registered or certified mail, shall file with the court clerk a 


true and correct copy of all records described in such subpoena. 


History. 
Acts 1984, ch. 899, §§ 1-5; T.C.A., § 24-7- 
115; Acts 2003, ch. 56, § 1. 


Compiler’s Notes. 

Former § 24-7-116, concerning audio-visu- 
ally recorded testimony in child sexual abuse 
proceedings, was transferred to § 24-7-117 in 
2000. 


Cross-References. 

Certified mail in lieu of registered mail, § 1- 
3-111. 

Confidentiality of public records, § 10-7-504. 


Attorney General Opinions. 

Access to bank and telephone records for 
commercial purposes, OAG 98-0160, 1998 
Tenn. AG LEXIS 160 (8/24/98). 


NOTES TO DECISIONS 


1. Harmless Error. 

Although defendant’s cell phone records were 
improperly introduced into evidence through a 
detective’s testimony, the error was harmless 
because the phone records would not change 
the jury’s verdict or affect the outcome of the 
trial as the records were introduced to refute 
the assertion that the victim called defendant 
in the middle of the night to invite him over to 
her aunt’s house because the victim testified 


that she did not call defendant, that she did not 
have her own cell phone, and that there was not 
a landline at her aunt’s house; the victim’s aunt 
stated that she had taken her own cell phone 
with her on her trip; and the victim’s uncle 
testified that the victim had no access to a 
phone on the night of the incident. State v. Hill, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 426 
(Tenn. Crim. App. June 9, 2016). 


24-7-117. Audiovisually recorded testimony in child sexual abuse pro- 
ceedings. 


(a) This section shall apply to proceedings in the prosecution of offenses 
defined in § 37-1-602 as “child sexual abuse” and to any civil proceeding in 
which child sexual abuse as defined in § 37-1-602 is an issue, and it shall apply 
only to the statements of a child or children under the age of thirteen (13) years 
of age who are victims of such abuse. 

(b) The court may, on the motion of any party, order that the testimony of 
the child be taken outside the courtroom and be recorded for showing in the 
courtroom before the court and the finder of fact. Only the court, the attorneys 
for the parties, the defendant, persons necessary to operate the equipment, 
and any person whose presence would contribute to the welfare and well-being 
of the child may be present in the room with the child during the child’s 
testimony. Only the attorneys or the court may question the child. The persons 
operating the equipment shall be confined to an adjacent room or behind a 
screen or mirror that permits such persons to see and hear the child during the 
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child’s testimony, but does not permit the child to see or hear them. The court 
shall permit the defendant to observe and hear the testimony of the child in 
person. The court shall also ensure that: 

(1) The recording is both visual and oral and is recorded on film or 
videotape or by other similar audiovisual means; 

(2) The recording equipment was capable of making an accurate record- 
ing, the operator was competent, and the recording is accurate and is not 
altered; 

(3) Each voice on the recording is identified; and 

(4) The attorney for the defendant is afforded an opportunity to view the 
recording before it is shown in the courtroom. 

(c) The court may, on the motion of either party upon showing of good cause, 
order that additional testimony of the child be taken, if time and circumstances 
permit, outside the courtroom and be recorded for showing in the courtroom 
before the court and the finder of fact in the proceeding in accordance with 
subsection (b). If time and circumstances do not permit such additional out of 
court recording, the court may order the child to testify in court. The testimony 
of the child shall be restricted to the matters specified by the court as the basis 
for granting such order. 

(d) If the court orders the testimony of a child to be taken under subsection 
(b) or (c), the child shall not be required to testify in court at the proceeding for 
which the testimony was taken, unless so ordered pursuant to subsection (c). 


History. 
Acts 1985, ch. 478, § 18; 1991, ch. 273, § 29; 
T.C.A., § 24-7-116. 


Compiler’s Notes. 

Former § 24-7-117, concerning admissibility 
in evidence of DNA analysis, was transferred to 
§ 24-7-118 in 2000. 


Cross-References. 

Audio-visual recordings in child abuse and 
child sexual abuse proceedings, §§ 37-1-405, 
37-1-406. 

Use of closed circuit television for testimony 
of child victim, § 24-7-120. 

Use of videotapes in child sexual abuse inves- 
tigations, §§ 37-1-607, 37-1-609. 


Section to Section References. 
This section is referred to in § 37-1-609. 


Law Reviews. 

Are Videotapes in Child Sexual Abuse Pros- 
ecutions Constitutional? (Donald F. Paine), 25 
No. 2 Tenn. B.J. 29 (1989). 

Evidence — State v. Begley: When the Ten- 
nessee Supreme Court Meets PCR-Method 
DNA Analysis, Its Love at First Sight, 28 U. 
Mem. L. Rev. 1239 (1998). 

The Confrontation Clause Applied to Minor 
Victims of Sexual Abuse, 42 Vand. L. Rev. 1511 
(1989). 

The New McDaniel Test for Expert Opinions 
(Donald F. Paine), 34 No. 1 Tenn. B.J. 23 (1998). 


Attorney General Opinions. 
Videotaped statements, OAG 85-196, 1985 
Tenn. AG LEXIS 98 (6/17/85). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Constitutionality. 
2. In General. 


1. Constitutionality. 

Former subdivision (c)(1)(I)Gi), which per- 
mitted the use of pretrial, ex parte, videotaped 
statements of child victims at trial as evidence 
in chief against the accused defendant, prohib- 


ited contemporaneous cross-examination, and 
was unconstitutional. State v. Pilkey, 776 
S.W.2d 943, 1989 Tenn. LEXIS 395 (Tenn. 
1989), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 426 (1989), cert. denied, Pilkey v. 
Tennessee, 494 U.S. 1032, 110 S. Ct. 1483, 108 
L. Ed. 2d 619, 1990 U.S. LEXIS 1318 (1990), 
cert. denied, Tennessee v. Pilkey, 494 U.S. 1046, 
110 S. Ct. 1510, 108 L. Ed. 2d 646, 1990 U.S. 
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LEXIS 1305 (1990), cert. denied, In re Disbar- 
ment of Marcone, 108 L. Ed. 2d 967, 110 S. Ct. 
1839, 494 U.S. 1092, 1990 U.S. LEXIS 1998 
(1990). 


2. In General. 

Pretrial, ex parte, videotaped statements by 
child victims may be used for purposes such as 
showing prior inconsistent statements, or prov- 
ing a child’s condition at the time the tape was 
made, but should not be introduced to prove the 
truth of the complaint asserted unless taken by 
way of deposition under Tenn. R. Crim. P. 15 or 
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or (c)], supported by specific findings of neces- 
sity, unless defendant agrees or waives the 
issue. State v. Pilkey, 776 S.W.2d 943, 1989 
Tenn. LEXIS 395 (Tenn. 1989), rehearing de- 
nied, — S.W.2d —, 1989 Tenn. LEXIS 426 
(1989), cert. denied, Pilkey v. Tennessee, 494 
U.S. 1032, 110 S. Ct. 1483, 108 L. Ed. 2d 619, 
1990 U.S. LEXIS 1318 (1990), cert. denied, 
Tennessee v. Pilkey, 494 U.S. 1046, 110 S. Ct. 
1510, 108 L. Ed. 2d 646, 1990 U.S. LEXIS 1305 
(1990), cert. denied, In re Disbarment of Mar- 
cone, 108 L. Ed. 2d 967, 110 S. Ct. 1839, 494 


on court order pursuant to subsection [now (b) U.S. 1092, 1990 U.S. LEXIS 1998 (1990). 


24-7-118. DNA analysis — Admissibility in evidence. 


(a) As used in this section, unless the context otherwise requires, “DNA 
analysis” means the process through which deoxyribonucleic acid (DNA) in a 
human biological specimen is analyzed and compared with DNA from another 
biological specimen for identification purposes. 

(b)(1) In any civil or criminal trial, hearing or proceeding, the results of 

DNA analysis, as defined in subsection (a), are admissible in evidence 

without antecedent expert testimony that DNA analysis provides a trust- 

worthy and reliable method of identifying characteristics in an individual’s 
genetic material upon a showing that the offered testimony meets the 
standards of admissibility set forth in the Tennessee Rules of Evidence. 

(2) Nothing in this section shall be construed as prohibiting any party in 

a civil or criminal trial from offering proof that DNA analysis does not 

provide a trustworthy and reliable method of identifying characteristics in 

an individual’s genetic material, nor shall it prohibit a party from cross- 
examining the other party’s expert as to the lack of trustworthiness and 
reliability of such analysis. 

(c) In any civil or criminal trial, hearing or proceeding, statistical population 
frequency evidence, based on genetic or blood test results, is admissible in 
evidence to demonstrate the fraction of the population that would have the 
same combination of genetic markers as was found in a specific biological 
specimen. For purposes of this subsection (c), “genetic marker” means the 
various blood types or DNA types that an individual may possess. 


History. 
Acts 1991, ch. 480, § 3; T.C.A., § 24-7-117. 


DNA analysis, collection of biological speci- 
mens from persons convicted of certain of- 
fenses, § 40-35-321. 

Post-conviction DNA analysis, title 40, ch. 30, 
part 3. 


Compiler’s Notes. 

Former § 24-7-118, concerning voluntary ac- 
knowledgement of paternity, was transferred to 
§ 24-7-113 in 2000. 


Cross-References. 
DNA analysis, collection and preservation of 
human biological specimens, § 38-6-113. 


24-7-119 
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NOTES TO DECISIONS 


Analysis 


In General. 

Expert Testimony. 

Criminal Defendant’s Request for Expert. 
Method of DNA Analysis. 


Po 


. In General. 

Evidence of DNA analysis is admissible upon 
a showing that the evidence otherwise meets 
the standards of admissibility set forth in the 
Tennessee Rules of Evidence. State v. Scott, 33 
S.W.3d 746, 2000 Tenn. LEXIS 682 (Tenn. 
2000). 

Because DNA evidence is statutorily re- 
garded as trustworthy and reliable, DNA evi- 
dence is exempted from the trial court’s deter- 
mination under Tenn. R. Evid. 703 of whether 
DNA analysis provides a trustworthy and reli- 
able method of identifying characteristics in an 
individual’s genetic material. State v. Spratt, 
31 S.W.3d 587, 2000 Tenn. Crim. App. LEXIS 
465 (Tenn. Crim. App. 2000). 

T.C.A. § 24-7-118 effectively exempts DNA 
evidence from the reliability and trustworthi- 
ness inquiry required by Tenn. R. Evid. 703. 
State v. Price, 46 S.W.3d 785, 2000 Tenn. Crim. 
App. LEXIS 597 (Tenn. Crim. App. 2000), re- 
view or rehearing denied, — S.W.3d —, 2001 
Tenn. LEXIS 146 (Tenn. Feb. 26, 2001). 

DNA testing evidence “substantially as- 
sisted” the trier of fact, despite that the testing 
excluded neither the defendant nor the victim, 
where it did conclusively exclude codefendant 
and the defense’s theory was that the codefen- 
dant attacked and killed the victim. State v. 
Price, 46 S.W.3d 785, 2000 Tenn. Crim. App. 
LEXIS 597 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 146 (Tenn. Feb. 26, 2001). 


2. Expert Testimony. 

Trial court correctly denied defendant’s mo- 
tion seeking to prohibit the introduction of 
deoxyribonucleic acid (DNA) evidence in an 
aggravated rape prosecution, since through 
this act the legislature has clearly mandated 
that DNA analysis is to be admissible in evi- 
dence without the need for expert testimony as 
to its reliability as long as it meets the stan- 


dards set forth in the Tenn. R. Evid. State v. 
Harris, 866 S.W.2d 583, 1992 Tenn. Crim. App. 
LEXIS 492 (Tenn. Crim. App. 1992). 

The polymerase chain reaction (PCR) method 
of DNA analysis is an inherently trustworthy 
and reliable method of identification and is 
admissible into evidence without antecedent 
expert testimony as to its trustworthiness and 
reliability. Parties are nevertheless allowed to 
offer proof that DNA analysis is not trustwor- 
thy and reliable; such a challenge, however, will 
go to the weight, not the admissibility, of DNA 
evidence. State v. Reid, — S.W.3d —, 2003 
Tenn. Crim. App. LEXIS 1086 (Tenn. Crim. 
App. Dec. 29, 2003), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 161 (Tenn. Feb. 28, 
2005), aff'd, 164 S.W.3d 286, 2005 Tenn. LEXIS 
481 (Tenn. 2005). 


3. Criminal Defendant’s Request for Ex- 
pert. 

Defendant failed to make showing required 
for authorization of funds for him to employ 
deoxyribonucleic acid (DNA) expert where his 
request for “assistance in his defense” or for 
“information regarding the DNA evidence the 
state would seek to introduce” was too general 
in nature and circumstances did not adequately 
establish “particularized necessity” for DNA 
expert. State v. Edwards, 868 S.W.2d 682, 1993 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
1993). 

The trial court’s failure to provide expert 
assistance to the defendant in the field of DNA 
analysis was not harmless beyond a reasonable 
doubt; thus, a new trial was required to ensure 
that the defendant was afforded due process of 
law. State v. Scott, 33 S.W.3d 746, 2000 Tenn. 
LEXIS 682 (Tenn. 2000). 


4, Method of DNA Analysis. 

The “polymerase chain reaction” (PCR) 
method of DNA analysis is a “DNA analysis” 
within the definition of that term in subsection 
(a) and is therefore exempt from a judicial 
determination of reliability and trustworthi- 
ness, aS would normally be required under 
Tenn. R. Evid 703. State v. Begley, 956 S.W.2d 
471, 1997 Tenn. LEXIS 522 (Tenn. 1997). 


24-7-119. Introduction of reproduction in place of original. 


(a) If any business, institution, member of a profession or calling, or any 
department or agency of government, in the regular course of business or 
activity has kept or created any writing, recording or photograph of any act, 
transaction, occurrence or event, and in the regular course of business has 
caused any or all of the same to be recorded, copied, or reproduced by any 
photographic, photostatic, microfilm, microcard, miniature photographic, elec- 
tronic image or other process which accurately reproduces or forms a durable 
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medium for so reproducing the original, the original may be destroyed in the 
regular course of business unless its preservation is required by law. 

(b) Such reproduction, when satisfactorily identified, is as admissible in 
evidence as the original itself in any judicial or administrative proceeding 
whether the original is in existence or not, and an enlargement or facsimile of 
such reproduction is likewise admissible in evidence if the original reproduc- 
tion is in existence and available for inspection under direction of court. 

(c) The introduction of a reproduced record, enlargement or facsimile does 
not preclude admission of the original. 


History. Commission Comments under Rule 1001 of the 
Acts 1998, ch. 995, § 1. Tennessee Rules of Evidence. 


Rule Reference. 
This section is referred to in the Advisory 


24-7-120. Child’s testimony—Closed circuit television. 


(a) In a criminal case where the victim of any of the offenses listed in 
subsection (e) was thirteen (13) years of age or younger at the time the offense 
was committed, the court may order the child’s testimony be taken outside the 
courtroom by means of two-way closed circuit television, hereafter referred to 
as “CCTV.” Prior to entering such an order, the trial judge must make a 
case-specific finding of necessity that: 

(1) The particular child involved would be traumatized; 

(2) The source of the trauma is not the courtroom generally, but the 
presence of the defendant; and 

(3) The emotional distress suffered by the child would be more than de 
minimis, such that the child could not reasonably communicate. 

(b) If the testimony of a child is ordered to be taken by two-way CCTV, it 
shall be taken during the judicial proceeding and the following rules shall 
apply: 

(1) Only the prosecuting attorney, the attorney for the defendant, and the 
judge may question the child; 
(2) The operators of CCTV shall make every effort to be unobtrusive; 
(3) Only the following persons shall be permitted in the room with the 
child while the child testifies by CCTV: 
(A) The prosecuting attorney; 
(B) The attorney for the defendant; 
(C) An interpreter, where necessity dictates; 
(D) The operators of CCTV equipment; 
(E) Court security personnel, where required; 
(F) A parent, counselor or therapist; and 
(G) Any person whose presence, in the opinion of the court, contributes 
to the well-being of the child, including a person who has dealt with the 
child in a therapeutic setting concerning the offense; 
(4) The child’s testimony shall be memorialized by video-taped recording; 
(5) During the child’s testimony by CCTV, the judge, jury and the 
defendant shall remain in the courtroom; 
(6) The judge and the defendant shall be allowed to communicate with 
those persons in the room where the child is testifying by any appropriate 


24-7-121 EVIDENCE AND WITNESSES 80 


electronic method; and 

(7) The defendant shall not be allowed to enter the room where the child 
is testifying by way of CCTV, except where the defendant is acting as an 
attorney pro se. 

(c) This section shall not be interpreted to preclude, for the purpose of 
identification of the defendant, the presence of both the victim and the 
defendant in the courtroom at the same time. 

(d) This section shall also apply to a witness who was not the victim of any 
of the offenses set out in subsection (e) but who was thirteen (13) years of age 
or younger at the time the offense which gave rise to the criminal case was 
committed; provided, there is an individual finding of necessity by the trial 
judge that conforms to the requirements of this section. 

(e) The offenses to which this section applies are: 

(1) Aggravated sexual battery, as defined in § 39-13-504; 

(2) Rape of a child, as defined in § 39-13-522; 

(3) Incest, as defined in § 39-15-302; 

(4) Aggravated child abuse, as defined in § 39-15-402; 

(5) Kidnapping, as defined in § 39-13-3803; 

(6) Aggravated kidnapping, as defined in § 39-13-304; 

(7) Especially aggravated kidnapping, as defined in § 39-13-305; 

(8) Criminal attempt, as defined in § 39-12-101, to commit any of the 

offenses enumerated within this subsection (e); 

(9) Trafficking for commercial sex act as defined in § 39-13-309; and 
(10) Patronizing prostitution as defined in § 39-13-514. 


History. Cross-References. 
Acts 1998, ch. 1086, § 1; 2013, ch. 251, § 1. Admissibility into evidence of audio-visually 
Guinea Notee recorded testimony.in child sexual abuse pro- 


Acts 1998, ch. 1086, § 2 applies to all appli- ceedings, § 24-7-117. 


cable criminal trials occurring on or after July 
1, 1998. 


24-7-121. Child support payment records. 


(a)(1)(A) The department of human services child support payment records 
shall be the official records for all payments which have been appropri- 
ately sent to the central collection and distribution unit pursuant to 
§ 36-5-116. 

(B) Notwithstanding any other law or rule of evidence to the contrary, 

a computer printout or copy, by telecopier facsimile or otherwise, an | 
electronic mail copy or copy obtained by way of internet access, of the child 
support payment screen which is generated from the Tennessee child 
support enforcement system (TCSES) operated by the department or its 
contractors shall be admitted into evidence as a nonhearsay, self-authen- 
ticating document in all judicial and administrative proceedings without 
the need for certification by a records custodian. 

(2) No conclusive presumption of correctness shall attach to such record 
following admission, but the record shall constitute prima facie evidence of 
its correctness and shall be subject to rebuttal by alternative or conflicting 
documentary evidence of payment of the support obligation. 
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(b)(1) In order to implement the provisions of subsection (a) and to provide 
access to any other requesting persons, the department shall develop child 
support program policies and procedures which allow the department, 
through its staff or its contractors, to provide copies of payment information 
from the TCSES child support payments screens utilized by the department 
or its contractors to any person requesting such information. The depart- 
ment may provide such information in any suitable manner which provides 
the information necessary for judicial or administrative proceedings under 
subsection (a) including, but not limited to, the transmission of the hard- 
copy prints of the TCSES child support payment screens by facsimile or by 
transmission by any electronic means, and may, specifically, make such 
payment records available through electronic mail of the record, or by 
internet access to information contained on TCSES. The department may 
establish a reasonable fee for such services. 

(2) Any individual who knowingly alters, or who assists any individual to 
alter, any information obtained from the department pursuant to this 
section and such altered information is utilized for the purposes of estab- 
lishing, enforcing, or modifying child or spousal support or defending such 
actions, or for the purposes of defending or prosecuting any contempt action 
involving child or spousal support, commits a Class A misdemeanor. 

(c) For purposes of the Uniform Interstate Family Support Act (UIFSA), 
compiled in title 36, chapter 5, parts 21-29, the department or its contractors 
shall be considered custodians of the support records subject to such act. 

(d) In the event that any testimony regarding payment records is required 
by any state officer, employee or contractor of the department in any child 
support case, no personal appearance shall be required and such officer, 
employee or contractor of the department shall have the option to appear in 
person or to testify by telephonic or other suitable electronic means or by 
affidavit. In no event shall any state officer, employee or contractor of the 
department be required to testify in any proceeding unless such officer, 
employee or contractor of the department has personal knowledge of the facts 
underlying such payment record. 


History. 
Acts 2000, ch. 922, § 2. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
aie 


24-7-122. Medical records. 


(a) As used in this section, “medical records” means all written clinical 
information that relates to the treatment of individuals, when the information 
is kept in an institution. 

(b) Medical records or reproductions of medical records, when duly certified 
by their custodian, physician, physical therapist or chiropractor, need not be 
identified at the trial and may be used in any manner in which records 
identified at the trial by these persons could be used. The records shall be 
accompanied by a statement signed by the person containing the following 
information: 
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(1) The person has authority to certify the records; 

(2) The copy is a true copy of all the records described in the subpoena; 
and 

(3) The records were prepared by the personnel of the company acting 
under the control of the company, in the ordinary course of business. 

(c) When records or reproductions of records are used at trial pursuant to 
this section, the party desiring to use the records or reproductions in evidence 
shall serve the opposing party with a copy of the records or reproductions no 
later than sixty (60) days before the trial, with notice that the records or 
reproductions may be offered in evidence, notwithstanding any other rules or 
statutes to the contrary. 


History. 
Acts 2006, ch. 842, § 1. 


24-7-123. Admission of video recording of interview of child describ- 
ing sexual conduct. 


(a) Notwithstanding any of this part to the contrary, a video recording of an 
interview of a child by a forensic interviewer containing a statement made by 
the child under thirteen (13) years of age describing any act of sexual contact 
performed with or on the child by another is admissible and may be considered 
for its bearing on any matter to which it is relevant in evidence at the trial of 
the person for any offense arising from the sexual contact if the requirements 
of this section are met. 

(b) A video recording may be admitted as provided in subsection (a) if: 

(1) The child testifies, under oath, that the offered video recording is a 
true and correct recording of the events contained in the video recording and 
the child is available for cross examination; 

(2) The video recording is shown to the reasonable satisfaction of the 
court, in a hearing conducted pretrial, to possess particularized guarantees 
of trustworthiness. In determining whether a statement possesses particu- 
larized guarantees of trustworthiness, the court shall consider the following 
factors: 

(A) The mental and physical age and maturity of the child; 

(B) Any apparent motive the child may have to falsify or distort the 
event, including, but not limited to, bias or coercion; 

(C) The timing of the child’s statement; 

(D) The nature and duration of the alleged abuse; 

(EK) Whether the child’s young age makes it unlikely that the child 
fabricated a statement that represents a graphic, detailed account beyond 
the child’s knowledge and experience; 

(F) Whether the statement is spontaneous or directly responsive to 
questions; 

(G) Whether the manner in which the interview was conducted was 
reliable, including, but not limited to, the absence of any leading ques- 
tions; 

(H) Whether extrinsic evidence exists to show the defendant’s opportu- 
nity to commit the act complained of in the child’s statement; 
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(I) The relationship of the child to the offender; 

(J) Whether the equipment that was used to make the video recording 
was capable of making an accurate recording; and 

(K) Any other factor deemed appropriate by the court; 

(3) The interview was conducted by a forensic interviewer who met the 
following qualifications at the time the video recording was made, as 
determined by the court: 

(A) Was employed by a child advocacy center that meets the require- 
ments of § 9-4-213(a) or (b); provided, however, that an interview shall not 
be inadmissible solely because the interviewer is employed by a child 
advocacy center that: 

(i) Is not a nonprofit corporation, if the child advocacy center is 
accredited by a nationally recognized accrediting agency; or 
(ii) Employs an executive director who does not meet the criteria of 

§ 9-4-213(a)(2), if the executive director is supervised by a publicly 

elected official; 

(B) Had graduated from an accredited college or university with a 
bachelor’s degree in a field related to social service, education, criminal 
justice, nursing, psychology or other similar profession; 

(C) Had experience equivalent to three (3) years of fulltime professional 
work in one (1) or a combination of the following areas: 

(i) Child protective services; 

(ii) Criminal justice; 

(iii) Clinical evaluation; 

(iv) Counseling; or 

(v) Forensic interviewing or other comparable work with children; 

(D) Had completed a minimum of forty (40) hours of forensic training in 
interviewing traumatized children and fifteen (15) hours of continuing 
education annually; 

(E) Had completed a minimum of eight (8) hours of interviewing under 
the supervision of a qualified forensic interviewer of children; 

(F) Had knowledge of child development through coursework, profes- 
sional training or experience; 

(G) Had no criminal history as determined through a criminal records 
background check; and 

(H) Had actively participated in peer review; 

(4) The recording is both visual and oral and is recorded on film or 
videotape or by other similar audiovisual means; 

(5) The entire interview of the child was recorded on the video recording 
and the video recording is unaltered and accurately reflects the interview of 
the child; and 

(6) Every voice heard on the video recording is properly identified as 
determined by the court. 

(c) The video recording admitted pursuant to this section shall be discover- 
able pursuant to the Tennessee Rules of Criminal Procedure. 

(d) The court shall make specific findings of fact, on the record, as to the 
basis for its ruling under this section. 

(e) The court shall enter a protective order to restrict the video recording 
used pursuant to this section from further disclosure or dissemination. The 
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video recording shall not become a public record in any legal proceeding. The 
court shall order the video recording be sealed and preserved following the 


conclusion of the criminal proceeding. 


History. 
Acts 2009, ch. 413, § 1; 2015, ch. 320, § 1. 


NOTES TO DECISIONS 


Analysis 


1. Admissibility. 
2. Qualifications. 


1. Admissibility. 

Requirements of T.C.A. § 24-7-123 were sat- 
isfied, because the victim authenticated the 
recording of the forensic interview and was 
subject to cross-examination by defendant. 
State v. Austin, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 348 (Tenn. Crim. App. May 12, 
2015). 

Trial court did not err by admitting a video 
recording of the victim’s forensic interview 
where the questions were not leading and were 
framed in the only conceivable way to elicit 
whether defendant had told the victim about 
abusing others, the forensic interviewer’s cur- 
riculum vitae showed that she was a profes- 
sional who went far above the minimum re- 
quirements imposed on her, and neither the 
trial court nor did defense counsel had a prob- 
lem understanding what the victim was saying 
in the video. State v. Tyler, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. 
Apr. 29, 2016). 

Decision to attack a witness’s testimony in 
closing argument was a strategic decision en- 
titled to deference and petitioner failed to es- 
tablish ineffective assistance in this regard, in 
light of the trial court’s pretrial determination 
that the witness had not asked leading ques- 
tions in the interview and the ruling admitting 
the evidence. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 864 (Tenn. Crim. App. 
Nov. 16, 2016). 

Video recording of the victim’s forensic inter- 
view was properly admitted under this section 
because defendant stipulated the forensic inter- 
viewer met the requirements of this section, the 
victim testified under oath that the video was a 
true and correct recording of the events, and 
she available for cross-examination at trial, 
and the trial court determined that the record- 
ing possessed particularized guarantees of 
trustworthiness. State v. Smith, — $.W.3d —, 
2017 Tenn. Crim. App. LEXIS 370 (Tenn. Crim. 
App. May 11, 2017). 


2. Qualifications. 

Statute provides that the forensic inter- 
viewer must not have a criminal history as 
determined by a criminal records background 


check, but this statute does not require that 
such records be admitted into evidence in de- 
termining the qualifications of the forensic in- 
terviewer; the witness testified that she did not 
have a criminal background, defendant did not 
contend that this testimony is false, and given 
her extensive history of working as a forensic 
interviewer, the trial court did not abuse its 
discretion in determining that she was quali- 
fied under the statute. State v. Hawkins, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 42 
(Tenn. Crim. App. Jan. 20, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 427 
(Tenn. June 23, 2016). 

Trial court found that the requirements of 
the statute had been met and allowed the 
admission of the forensic interview, and defen- 
dant chose not to cross-examine the witness 
and did not object to her qualifications as a 
forensic interviewer; in light of her extensive 
background in forensic interviewing, the trial 
court did not abuse its discretion in determin- 
ing that she was qualified under the statute. 
State v. Hawkins, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 42 (Tenn. Crim. App. Jan. 
20, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 427 (Tenn. June 23, 2016). 

Trial court did not err by admitting forensic 
interviews of a child sexual abuse victim be- 
cause the person who conducted the interviews 
was a qualified forensic interviewer, as the 
interviewer received at least forty hours of 
training and received at least eight hours of 
supervision from a qualified forensic inter- 
viewer who had also completed at least forty 
hours of training. State v. Johnson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. Feb. 10, 2016). 

Trial court did not err by admitting a forensic 
interview of the child victim, and therefore 
defendant was not entitled to plain error review 
of the issue, where the court concluded that the 
forensic interviewer was a “qualified forensic 
interviewer” for the purposes of this section, as 
she testified that she had completed a 40-hour 
forensic interview training course at the Na- 
tional Child Advocacy Center, shadowed a fo- 
rensic interviewer during her internship, com- 
pleted an advanced forensic interview training, 
and conducted over 2,000 forensic interviews 
during her six-year employment. State v. Long, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 630 
(Tenn. Crim. App. Aug. 25, 2016). 
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24-7-124. Results of radar, laser or similar devices used to measure the 
speed of a motor vehicle — Results of a breathalyzer or 
similar device to measure blood alcohol content. 


(a) In any judicial or administrative proceeding in which the results of a 
radar, laser or similar device used to measure the speed of a motor vehicle are 
being introduced for the purpose of proving the speed of the motor vehicle or 
the conduct of the driver of the vehicle, such results shall not be admissible for 
such purposes unless the law enforcement officer operating the device has been 
trained pursuant to guidelines established by the National Highway Traffic 
Safety Administration or the Tennessee peace officer standards and training 
(POST) commission. 

(b) In any judicial or administrative proceeding in which the results of a 
breathalyzer or similar device used to measure the alcohol content in a 
person’s blood are being introduced for the purpose of proving the alcohol 
content in a person’s blood or the intoxication of such person, such results shall 
not be admissible for such purposes unless the law enforcement officer 
operating the device has been trained by a recognized organization in the field 
as qualified to operate the device used. 


History. photographs generated by automated speed de- 
Acts 2010, ch. 708, § 1. tection devices. OAG 10-116, 2010 Tenn. AG 


Cross-References. LEXIS 122 (12/21/10). 


Speed limits, § 55-8-152. 


Attorney General Opinions. 
Effect of T.C.A. § 24-7-124 on admissibility of 


NOTES TO DECISIONS 


1. Admissibility. statute, but the evidence was inadmissible to 
In a driving under the influence case, a trial show that defendant was speeding since the 
court erroneously excluded an officer’s testi- officer did not testify that he was trained pur- 
mony about a radar reading based on the fact suant to the statutory guidelines. State v. Neu- 
that he had no knowledge of the calibration of mann, — S.W.3d —, 2016 Tenn. Crim. App. 
the radar device since this was not required by LEXIS 333 (Tenn. Crim. App. May 4, 2016). 


24-7-125. Admissibility of evidence of other crimes, wrongs, or acts — 
Conditions for admission. 


In a criminal case, evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of any individual, including a deceased victim, the 
defendant, a witness, or any other third party, in order to show action in 
conformity with the character trait. It may, however, be admissible for other 
purposes. The conditions which must be satisfied before allowing such evi- 
dence are: 

(1) The court upon request must hold a hearing outside the jury’s 
presence; 

(2) The court must determine that a material issue exists other than 
conduct conforming with a character trait and must upon request state on 
the record the material issue, the ruling, and the reasons for admitting the 
evidence; 

(3) The court must find proof of the other crime, wrong, or act to be clear 
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and convincing; and 
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(4) The court must exclude the evidence if its probative value is out- 
weighed by the danger of unfair prejudice. 


History. 
Acts 2014, ch. 7138, § 2. 


Compiler’s Notes. 

For the Preamble to the act concerning ad- 
missibility of certain character evidence in 
criminal cases, please refer to Acts 2014, ch. 
Hite: 

Acts 2014, ch. 713, § 1 provided that the act, 
which enacted this section, shall be known and 
may be cited as the “Channon Christian Act”. 


Cross-References. 

Character evidence not admissible to prove 
conduct, Tenn. R. Evid. 404. 

Evidence of character and conduct of witness, 
Tenn. R. Evid. 608. 


Law Reviews. 
The Time is Right to Amend Rule 404(b), 45 
U. Mem. L. Rev. 149 (2014). 


CHAPTER 8 
LOST EVIDENCE 


Section 

24-8-101. 
24-8-102. 
24-8-103. 
24-8-104. 
24-8-105. 
24-8-106. 
24-8-107. 
24-8-108. 
24-8-109. 
24-8-110. 


Affidavit of loss. 


Effect of affidavit. 

Requirement of indemnity bond. 
Sureties on indemnity bond. 
Action without bond. 
Intervention by true owner. 
[Reserved.] 

Lost records. 

Retaking lost depositions. 


24-8-101. Affidavit of loss. 


Instrument in possession of adverse party. 


Any lost instrument may be supplied by affidavit of any person acquainted 
with the facts, stating the contents thereof, as near as may be, and that such 
instrument has been unintentionally lost or mislaid, and is still the property of 
the person claiming under it, unpaid and unsatisfied. 


History. 

Code 1858, § 3901 (deriv. Acts 1819, ch. 27, 
§ 1); Shan., § 5694; Code 1932, § 9879; T.C.A. 
(orig. ed.), § 24-801. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 395, 396. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 840. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Lost Instruments and Records, §§ 1, 4-6. 


Law Reviews. 
“Best Evidence” Rule in Tennessee (Robert 
Townsend), 38 Tenn. L. Rev. 97. 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction of Law Courts. 
—Equity Jurisdiction. 
Affidavit of Loss. 
—Requisites of Affidavit. 
—Questioning Sufficiency. 
—Who May Make Affidavit. 
—Where Affidavit to be Filed. 
. —Cure by Verdict. 
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9. Lost Instruments. 

10. —In General. 

11. —Intentional Destruction. 
12. Proof of Lost Instrument. 
13. —Proof of Search. 

14. Res Judicata. 


1. Jurisdiction of Law Courts. 
This section did not confer any new jurisdic- 
tion on a court of law but only prescribed the 
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manner of suing on lost instruments, regulat- 
ing the practice thereon. Murlock v. Brown, 26 
Tenn. 61, 1846 Tenn. LEXIS 57 (1846). 

Where a bank note has been cut for the 
purpose of transmission by mail, and one of the 
parts has been lost or stolen, the holder of the 
other part, upon satisfactory proof of the loss, 
may recover at law, upon the ground that the 
halves of a bill or note are not separately 
negotiable; but the court may, in its discretion, 
require the plaintiff to give an indemnity bond 
to the defendant. The court has this jurisdiction 
independent of the statute. Union Bank v. War- 
ren, 36 Tenn. 167, 1856 Tenn. LEXIS 73 (1856). 

A court of law has jurisdiction as against the 
indorser upon the lost indorsement. Hughes v. 
Herrin, 6 Tenn. App. 604, —S.W. —, 1926 Tenn. 
App. LEXIS 154 (Tenn. Ct. App. 1926). 


2. —Equity Jurisdiction. 

The remedy at law, under the statute, does 
not supersede the former remedy in equity. 
That remains as it was before. Carter v. Vaulx, 
32 Tenn. 639, 1853 Tenn. LEXIS 98 (1853). 


3. Affidavit of Loss. 


4, —Requisites of Affidavit. 

The affidavit of the loss of an apprentice bond 
and of its contents, made by the apprentice 
upon belief, and signed by his mark, suggesting 
that he could not have read the instrument, the 
bond being executed when he was under eight 
years of age, and not stating that he had ever 
seen it or read it, is insufficient. Cheek v. 
James, 49 Tenn. 170, 1870 Tenn. LEXIS 209 
(1870). 

The affidavit is defective if it omits statement 
that the instrument is still the property of the 
claimant, and unintentionally lost. It must be 
made in the court in which the suit is brought. 
Buckner v. Geodeker, 45 S.W. 448, 1897 Tenn. 
Ch. App. LEXIS 1, 1897 Tenn. Ch. App. LEXIS 
105 (1897). 


5. —Questioning Sufficiency. 

The affidavit of the lost of the instrument, 
appended to the declaration, is made a part of 
the record, and is to be taken as a substitute for 
profert of the instrument, and the sufficiency 
and validity of the declaration, including the 
affidavit, may be tested by demurrer. Carter v. 
Vaulx, 32 Tenn. 639, 1853 Tenn. LEXIS 98 
(1853). 

Where affidavit is rejected as defective, and 
no application to amend and no further proof 
offered, a decree for defendant is properly ren- 
dered. Buckner v. Geodeker, 45 S.W. 448, 1897 
Tenn. Ch. App. LEXIS 1, 1897 Tenn. Ch. App. 
LEXIS 105 (1897). 

In action on lost note want of profert or want 
of affidavit in lieu thereof can be taken advan- 
tage of only by demurrer, and a verdict cures 
the defect. Hughes v. Herrin, 6 Tenn. App. 604, 
— $.W. —, 1926 Tenn. App. LEXIS 154 (Tenn. 
Ct. App. 1926). 
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6. —Who May Make Affidavit. 

The affidavit of loss must be made by a 
person acquainted with the facts; and it may be 
made by an agent or attorney of the owner, if he 
knows the facts. Carter v. Vaulx, 32 Tenn. 639, 
1853 Tenn. LEXIS 98 (1853); Halliburton v. 
Jackson, 79 Tenn. 471, 1883 Tenn. LEXIS 86 
(1883). 


7. —Where Affidavit to be Filed. 

Where suit is brought upon a lost instru- 
ment, the affidavit of its loss must be made in 
the court before the court or the clerk thereof, 
in which the suit was instituted, or was com- 
menced or is pending. Carter v. Vaulx, 32 Tenn. 
639, 1853 Tenn. LEXIS 98 (1853); Tyree v. 
Magness, 33 Tenn. 276, 1853 Tenn. LEXIS 41 
(1853); Baker v. Grigsby, 54 Tenn. 627, 1872 
Tenn. LEXIS 97 (1872); Jones v. Blackburn, 61 
Tenn. 399, 1873 Tenn. LEXIS 193 (18783). 


8. —Cure by Verdict. 

The want of an affidavit of the loss of the 
instrument sued on, accompanying the declara- 
tion in lieu of making profert, is waived by a 
plea to the merits, without insisting upon the 
omission, and is cured by the verdict, and the 
judgment will not be arrested for such defect. 
Lowry v. Medlin, 25 Tenn. 450, 1846 Tenn. 
LEXIS 20 (1846); McMillan Marble Co. v. 
Black, 89 Tenn. 118, 14 S.W. 479, 1890 Tenn. 
LEXIS 29 (1890). 


9. Lost Instruments. 


10. —In General. 

Lost endorsement is within the statute, and 
may be supplied as any other lost instrument. 
Union Bank v. Osborne, 25 Tenn. 318, 1845 
Tenn. LEXIS 93 (1845). 


11. —Intentional Destruction. 

Where the payee of a note intentionally had 
same destroyed intending to forgive the debt, 
his administrator cannot recover thereon as a 
lost or destroyed note. Henson v. Henson, 151 
Tenn. 137, 268 S.W. 378, 1924 Tenn. LEXIS 54, 
37 A.L.R. 1131 (1925). 


12. Proof of Lost Instrument. 

Secondary evidence as to the contents of a 
lost instrument cannot be heard until its non- 
production is accounted for by the person last 
having the legal custody thereof. It is the prov- 
ince of the judge, and not the jury, to determine 
from the proof whether there is a reasonable 
presumption that the paper has been lost. Pha- 
ris v. Lambert, 33 Tenn. 228, 1853 Tenn. LEXIS 
34 (1853); Tyree v. Magness, 33 Tenn. 276, 1853 
Tenn. LEXIS 41 (1853); Vaulx v. Merriwether, 
34 Tenn. 683, 1855 Tenn. LEXIS 119 (1855); 
Anderson v. Maberry, 49 Tenn. 653, 1871 Tenn. 
LEXIS 60 (1871); Cornelius v. City Bank, 3 
Cooper’s Tenn. Ch. 5 (1875); Southern R. Co. v. 
Seymour, 113 Tenn. 523, 83 S.W. 674, 1904 
Tenn. LEXIS 44 (1904). 
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Oral proof as to the contents of a lost deed or 
other paper relied on as evidence cannot be 
heard until ground has been laid by proof that 
all the proper sources for the recovery of the 
original have been searched in vain. Vaulx v. 
Merriwether, 34 Tenn. 683, 1855 Tenn. LEXIS 
119 (1855); King v. Cox, 126 Tenn. 553, 151 S.W. 
58, 1912 Tenn. LEXIS 77 (1912). 

The loss of a bond is not sufficiently estab- 
lished by the testimony of the clerk of the 
county court (now county clerk), who came into 
the office 16 or 17 years after its execution, 
that, since the case was called for trial, he had 
examined the papers in his office labeled “1851” 
(the year the bond was given), and did not find 
the bond, so as to authorize secondary evidence 
of the contents of the bond. Cheek v. James, 49 
Tenn. 170, 1870 Tenn. LEXIS 209 (1870). 

The contents of a lost bond are not estab- 
lished by the testimony of the chairman of the 
county court, who states that he does not rec- 
ollect much about the circumstances, and con- 
jectures the contents from the usual form in 
such cases. Cheek v. James, 49 Tenn. 170, 1870 
Tenn. LEXIS 209 (1870). 

In a suit upon a constable’s bond against the 
sureties, a copy of the bond, certified by the 
clerk of the county court (now county clerk) to 
be a true and correct copy, as it appears of 
record and on file in his office, and produced by 
the clerk of the circuit court from a file of 
papers in his office, in a suit against the same 
sureties, in which a final judgment had been 
pronounced, is prima facie evidence of the bond, 
and that it was duly executed, acknowledged, 
and recorded by the county court, it having 
been first shown that the records and papers of 
that court, for the year in which the bond was 
given, and for several years immediately pre- 
ceding and following, were lost or destroyed, 
and the defendants admitting by their plead- 
ings that they did sign the bond. Amis v. Marks, 
71 Tenn. 568, 1879 Tenn. LEXIS 117 (1879). 

If a suit to recover penalty on title bond is 
founded on a copy, the original claimed to have 
been lost, and suit brought ten years after its 
claimed execution, its execution and acknowl- 
edgment must be established by clear and co- 
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gent testimony. Johnson v. McKamey, 53 S.W. 
221, 1899 Tenn. Ch. App. LEXIS 65 (1899). 

Evidence stated was sufficient to prove ex- 
ecution of lost retention of title note. Brasfield 
Hardware Co. v. Harris, 5 Tenn. App. 652, — 
S.W. —, 1927 Tenn. App. LEXIS 104 (Tenn. Ct. 
App. 1927). 

Copies of lost instruments are admissible in 
evidence if it was shown by the testimony of a 
justice of the peace, before whom the suit was 
brought on the note, that the original warrant, 
the note, and the notice had been lost; that 
careful search had been made and they could 
not be found; that he was acquainted with the 
facts of the case; and that the copies filed by 
him he believed to be true and perfect copies. 
This was sufficient to supply the lost instru- 
ments. McDonald v. Baldwin, 24 Tenn. App. 
670, 148 S.W.2d 385, 1940 Tenn. App. LEXIS 79 
(Tenn. Ct. App. 1940). 

The fact that the justice could not remember 
every detail when testifying about the proceed- 
ings, went to the weight of his testimony only. 
McDonald v. Baldwin, 24 Tenn. App. 670, 148 
S.W.2d 385, 1940 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1940). 


13. —Proof of Search. 

Where the existence of a trust was predicated 
upon a written agreement which it was alleged 
had either been lost or destroyed by the defen- 
dants, a demand upon the defendants to pro- 
duce the agreement in the absence of any 
showing that they ever had it did not obviate 
the necessity of proof of diligent search and 
inquiry on the part of the complainants in an 
effort to locate it. Pearson v. McCallum, 26 
Tenn. App. 413, 173 S.W.2d 150, 1941 Tenn. 
App. LEXIS 144 (1941). 


14. Res Judicata. 

A judgment or decree in a suit on a lost note 
is binding on one to whom the note was as- 
signed during the pendency of the suit. The 
assignee was a privy and found as such. Buck- 
ner v. Geodeker, 45 S.W. 448, 1897 Tenn. Ch. 
App. LEXIS 1, 1897 Tenn. Ch. App. LEXIS 105 
(1897). 


24-8-102. Instrument in possession of adverse party. 


If an instrument is wrongfully in the possession of the opposite party, who 
fails to produce it upon notice, its place may be supplied by the affidavit of any 
person acquainted with the facts, stating the contents as near as may be, the 
wrongful possession of the opposite party, notice to produce, and that such 
instrument is the property of the person claiming under it, unpaid and 


unsatisfied. 


History. 
Code 1858, § 3902 (deriv. Acts 1819, ch. 27, 


§ 1); Shan., § 5695; Code 1932, § 9880; T.C.A. 
(orig. ed.), § 24-802. 
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Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Lost Instruments and Records, § 1. 


24-8-104 


Law Reviews. 
“Best Evidence” Rule in Tennessee (Robert 
Townsend), 38 Tenn. L. Rev. 97. 


NOTES TO DECISIONS 


Analysis 


. Action on Instrument. 

. Loss by Adverse Party. 

. —Notice to Produce. 

. —Proof of Search — Necessity. 


= FP OD 


. Action on Instrument. 

A suit on an instrument fraudulently in the 
possession of the defendant must be brought, 
under this section, on the instrument, and an 
action cannot be maintained in some other 
form. Powers v. Fitzhugh, 29 Tenn. 415, 1850 
Tenn. LEXIS 1 (1850). 

Suit is on the instrument, and, except that 
profert is dispensed with, the suit is to be 
brought and conducted as if the instrument 
were in plaintiffs possession. Powers v. 
Fitzhugh, 29 Tenn. 415, 1850 Tenn. LEXIS 1 
(1850). 


2. Loss by Adverse Party. 

Proof of the loss of an instrument by the 
adverse party who had the custody and control 
of it will dispense with the necessity of an 


24-8-103. Effect of affidavit. 


affidavit of loss by the party offering to prove its 
contents. Hale v. Darter, 29 Tenn. 92, 1849 
Tenn. LEXIS 15 (1849). 


3. —Notice to Produce. 

Oral evidence is not admissible to show the 
contents of an instrument in the possession of 
the opposite party, unless notice has been given 
him to produce it. Kimble v. Joslin, 1 Tenn. 380, 
1808 Tenn. LEXIS 63 (1809); Farnsworth v. 
Sharp, 37 Tenn. 615, 1858 Tenn. LEXIS 77 
(1858). 


4, —Proof of Search — Necessity. 

Where the existence of a trust was predicated 
upon a written agreement which it was alleged 
had either been lost or destroyed by the defen- 
dants, a demand upon the defendants to pro- 
duce the agreement in the absence of any 
showing that they ever had it did not obviate 
the necessity of proof of diligent search and 
inquiry on the part of the complainants in an 
effort to locate it. Pearson v. McCallum, 26 
Tenn. App. 413, 173 S.W.2d 150, 1941 Tenn. 
App. LEXIS 144 (1941). 


If the instrument is one which the law requires should be denied under oath, 
the affidavit, produced before or at the trial, shall be sufficient to establish the 
claimant’s right, whether such claimant is plaintiff or defendant; and if denied 
under oath, or otherwise legally put in issue, may be established by competent 
evidence of its contents. 


§§ 1, 3, 4); Shan., § 5696; Code 1932, § 9881; 
T.C.A. (orig. ed.), § 24-803. 


History. 
Code 1858, § 3903 (deriv. Acts 1819, ch. 27, 


NOTES TO DECISIONS 


1. In General. 

The evidence is wholly insufficient to autho- 
rize a court, in the face of our statute of frauds 
and registration laws, to set up an alleged lost 
and unregistered paper as a deed of convey- 
ance, where its execution and delivery is de- 


nied, and only one witness testifies as to the 
existence of such paper, without proving its 
genuineness, or the fact of its execution, deliv- 
ery, or loss. Copeland v. Murphey, 42 Tenn. 64, 
1865 Tenn. LEXIS 18 (1865). 


24-8-104. Requirement of indemnity bond. 


The court, before whom the action is tried, may, in case recovery is had upon 
a lost instrument, require the party claiming under it to give bond with good 
security, in double the amount of the claim, payable to the opposite party, and 
conditioned to indemnify such party against any demand by action on such lost 
instrument; and execution shall be stayed until such bond is given. 


24-8-105 


History. 

Code 1858, § 3904 (deriv. Acts 1819, ch. 27, 
§ 6); Shan., § 5697; Code 1932, § 9882; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 24-804. 


Section to Section References. 
This section is referred to in § 24-8-106. 
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Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 395. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 52. 


NOTES TO DECISIONS 


1. On Appeal. 

It is error in the court rendering judgment on 
a lost instrument not to order the stay until a 
bond of indemnity is given, and the appellate 
court, upon appeal, will reverse such judgment, 


and render judgment for the amount of the 
judgment below, with interest, and order the 
stay until a bond of indemnity shall be filed 
according to law. Lowry v. Medlin, 25 Tenn. 450, 
1846 Tenn. LEXIS 20 (1846). 


24-8-105. Sureties on indemnity bond. 


In cases of lost notes, bonds, life insurance policies, and other instruments 
which by law are negotiable or assignable when the party claiming under the 
same is required to execute a bond to indemnify the party issuing the same, it 
shall be lawful for such indemnity bond to be secured either by personal 
sureties or by corporations lawfully authorized to become sureties on such 
bonds; and the party demanding the execution of such bond shall accept same 
in either form. 


History. Section to Section References. 

Actss 11919, wcha' S54 saljeshan. Supp. This section is referred to in § 24-8-106. 
§ 5697a1; Code 1932, § 9883; T.C.A. (orig. ed.), 
§ 24-805. 


24-8-106. Action without bond. 


The person recovering on such lost instrument may, however, after the lapse 
of two (2) years from the maturity of such instrument, enforce such person’s 
recovery without giving the bond prescribed in §§ 24-8-104 and 24-8-105, in 
which case, the person from whom the recovery is had, may plead the judgment 


in bar of an action by the actual holder of such lost instrument. 


History. 

Code 1858, § 3905 (deriv. Acts 1851-1852, ch. 
86, §§ 1, 2); Shan., § 5698; Code 1932, § 9884; 
T.C.A. (orig. ed.), § 24-806. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Lost Instruments and Records, § 7. 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2, Costs: 


1. In General. 

Where the owner of a lost certificate of de- 
posit construed to be payable on demand, made 
demand for payment more than two years be- 
fore the judgment thereon, such owner is en- 
titled to recover without presentation of the 
certificate, and without executing to the bank 


an indemnity bond to secure it from loss, if the 
certificate appears in other hands. The defen- 
dant may plead the judgment in bar of the 
action by the actual holder of such lost instru- 
ment. Easley v. East Tennessee Nat'l] Bank, 138 
Tenn. 369, 198 S.W. 66, 1917 Tenn. LEXIS 42, 
L.R.A. (n.s.) 1918C689 (1917). 


2. Costs. 

In a suit on a lost certificate of deposit, where 
the litigation was rendered necessary by the 
carelessness of the complainant or her deceased 
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husband, the defendant bank acting in good 
faith throughout, and only desiring to be pro- 
tected, the costs were properly taxed to the 
complainant, though she was permitted to re- 
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cover without giving indemnity bond. Easley v. 
East Tennessee Nat’! Bank, 138 Tenn. 369, 198 
S.W. 66, 1917 Tenn. LEXIS 42, L.R.A. (n.s.) 
1918C689 (1917). 


24-8-107. Intervention by true owner. 


If the actual holder of such lost instrument brings an action thereon after the 
lost instrument has been recovered in accordance with this chapter, the true 
owner may intervene and defend the action. 


History. 

Code 1858, § 3906 (deriv. Acts 1851-1852, ch. 
86, § 2); Shan., § 5699; Code 1932, § 9885; 
T.C.A. (orig. ed.), § 24-807. 


24-8-108. [Reserved. | 


24-8-109. Lost records. 


Cross-References. 
Intervention, Tenn. R. Civ. P. 24. 


Any record, proceeding, or paper filed in an action, either at law or equity, if 
lost or mislaid unintentionally, or fraudulently made away with, may be 
supplied, upon application, under the orders of the court, by the best evidence 
of which the nature of the case will admit. 


History. 

Code 1858, § 3907 (deriv. Acts 1847-1848, ch. 
116, § 1); Shan., § 5701; Code 1932, § 9887; 
T.C.A. (orig. ed.), § 24-809. 


Cross-References. 
Certificate of search, § 24-6-107. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Lost Instruments and Records, §§ 11, 12, 16. 


Law Reviews. 
“Best Evidence” Rule in Tennessee (Robert 
Townsend), 38 Tenn. L. Rev. 97. 


NOTES TO DECISIONS 


Analysis 


1. Common-Law Rule. 

2. —Nature of Power to Supply Lost Records. 

3. Jurisdiction. 

4, —Chancery. 

5. —Appellate Courts Covered. 

6. —Circuit Court — Appeal from Justice 
Court. 

7. Records Covered. 

8. —Judgment Lost. 

9. —Pleadings Lost. 

10. —Declaration. 

11. Preliminary Proof. 

12. —Proof of Loss — Necessity. 

13. —Proof of Loss by Whom. 

14. —Filing in Action — Necessary. 

15. —Justice Court Proceedings. 

16. Best Evidence of Record. 

17. —Examples. 

18. —Transcript on Appeal. 

19. —Filed in Another Court. 

20. —Appeal — New Record. 

21. —Appeal — Record Lost Below. 

22. —Affidavit as Proof. 


23. —Objections. 


1. Common-Law Rule. 

This section is only a substantial reproduc- 
tion of the common law upon the subject of 
supplying lost records. Lane v. Jones, 42 Tenn. 
318, 1865 Tenn. LEXIS 67 (1865); Cornelius v. 
City Bank, 3 Cooper’s Tenn. Ch. 5 (1875); West- 
ern Union Tel. Co. v. Ordway, Gordon & 
McGuire, 76 Tenn. 558, 1881 Tenn. LEXIS 45 
(1881). 


2. —Nature of Power to Supply Lost Re- 
cords. 

The power to supply lost or destroyed records 
is inherent in every court, because essential to 
the performance of its functions. Western 
Union Tel. Co. v. Ordway, Gordon & McGuire, 
76 Tenn. 558, 1881 Tenn. LEXIS 45 (1881). 


3. Jurisdiction. 


4, —Chancery. 

The lost record or other paper cannot be 
supplied in a court of law, except that in which 
the cause is pending, and to which the paper 
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belonged, or of which the record is a part. Buta 
party may resort to a court of chancery to have 
such lost or destroyed record supplied. Graves 
v. Keaton, 43 Tenn. 8, 1866 Tenn. LEXIS 7 
(1866); Hale v. Hord, 58 Tenn. 232, 1872 Tenn. 
LEXIS 252 (1872); Western Union Tel. Co. v. 
Ordway, Gordon & McGuire, 76 Tenn. 558, 
1881 Tenn. LEXIS 45 (1881); Baker Watkins 
Supply Co. v. Fowlkes, 129 Tenn. 663, 168 S.W. 
153, 1914 Tenn. LEXIS 157 (1914). 

This section does not take away from the 
courts of chancery their jurisdiction to grant 
relief in case of the loss of records at law. Hale 
v. Hord, 58 Tenn. 232, 1872 Tenn. LEXIS 252 
(1872). 


5. —Appellate Courts Covered. 

This section applies to the appellate courts. 
Western Union Tel. Co. v. Ordway, Gordon & 
McGuire, 76 Tenn. 558, 1881 Tenn. LEXIS 45 
(1881). 


6. —Circuit Court — Appeal from Justice 
Court. 

A note lost after suit had been brought upon 
it before a justice of the peace may be supplied 
on transfer to the circuit court, by copies, like 
any other lost papers in the cause. Travis v. 
Laurace, 2 Shan. 109 (1876). 

Where a cause had been transferred from a 
justice to the circuit court, after the levy of an 
execution on land, for the purpose of obtaining 
an order of condemnation, the circuit court 
could make an order supplying the original 
summons, though it had never been on file in 
that court, it having been lost before the trans- 
fer of the cause, because the power vested in 
courts by this section is not limited to papers 
filed in the court which makes the order, but 
applies to any paper “filed in an action.” Baker 
Watkins Supply Co. v. Fowlkes, 129 Tenn. 663, 
168 S.W. 153, 1914 Tenn. LEXIS 157 (1914). 


7. Records Covered. 


8. —Judgment Lost. 

The provisions of this section were intended 
only to enable a party, during the pendency of 
the suit, to supply any record, proceeding, or 
paper which had been filed in the action, and 
had been lost or destroyed, or fraudulently 
made away with, and which he might conceive 
to be necessary to a correct adjudication of his 
rights in such action, and not for the supplying 
of a final judgment which had been destroyed. 
The proper practice, where the record of a 
judgment has been lost, and the plaintiff de- 
sires an execution thereon, is to apply to the 
court where the judgment was rendered for an 
execution, and, upon satisfactory proof of the 
rendition of the judgment and the loss of the 
record thereof, execution may be awarded. 
Faust v. Echols, 44 Tenn. 397, 1867 Tenn. 
LEXIS 62 (1867); Childress v. Marks, 61 Tenn. 
12, 1872 Tenn. LEXIS 334 (1872); Randall v. 
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Payne, 1 Cooper’s Tenn. Ch. 137 (1873); Whit- 
worth v. Thompson, 76 Tenn. 480, 1881 Tenn. 
LEXIS 36 (1881); Scott v. Watson, 3 Cooper’s 
Tenn. Ch. 652 (1878); Baker Watkins Supply 
Co. v. Fowlkes, 129 Tenn. 663, 168 S.W. 153, 
1914 Tenn. LEXIS 157 (1914). 


9. —Pleadings Lost. 

It is suggested that the spirit of the provision 
of this section, and perhaps the common law, 
would authorize the court, in its discretion, to 


order new pleadings to be prepared, if the 


parties are alive; but this would not be allow- 
able where the loss was occasioned with that 
end in view, nor where a copy of the lost 
pleadings may be had, nor where the new 
pleadings are in conflict with the old, as shown 
by the evidence. Cornelius v. City Bank, 3 
Cooper’s Tenn. Ch. 5 (1875). 


10. —Declaration. 

Where an original declaration is lost the 
court can given permission to substitute a car- 
bon copy. Chumbley v. Coffee County, 36 Tenn. 
App. 177, 253 S.W.2d 32, 1952 Tenn. App. 
LEXIS 104 (Tenn. Ct. App. 1952). 


11. Preliminary Proof. 


12. —Proof of Loss — Necessity. 

The question whether there has been a loss is 
a preliminary one, and the judge must deter- 
mine from the proof whether there has been 
such loss, before secondary evidence as to the 
contents thereof is admissible; and when the 
loss has been adjudged, the court must then 
order the lost paper or record to be supplied by 
secondary evidence; and the court adjudges as 
to the sufficiency of such evidence. If it is 
adjudged sufficient, the court orders the sup- 
plied paper or record to be substituted for the 
original. State v. Harrison, 18 Tenn. 542, 1837 
Tenn. LEXIS 82 (1837); Tyree v. Magness, 33 
Tenn. 276, 1853 Tenn. LEXIS 41 (1853); Lane v. 
Jones, 42 Tenn. 318, 1865 Tenn. LEXIS 67 
(1865); Galbraith v. McFarland, 43 Tenn. 267, 
1866 Tenn. LEXIS 50 (1866); Anderson v. Ma- 
berry, 49 Tenn. 653, 1871 Tenn. LEXIS 60 
(1871); Cornelius v. City Bank, 3 Cooper’s Tenn. 
Ch. 5 (1875); Western Union Tel. Co. v. Ordway, 
Gordon & McGuire, 76 Tenn. 558, 1881 Tenn. 
LEXIS 45 (1881). 

The requirement that the best evidence 
within the power of the party shall be produced 
admits of no evasion. So, where a peace war- 
rant, the foundation of an action for malicious 
prosecution, was lost in the hands of plaintiffs 
counsel, his evidence, if he be in reach of 
process, is indispensably necessary to account 
for the nonproduction of the original warrant, 
before proof can be heard of its contents. Pharis 
v. Lambert, 33 Tenn. 228, 1853 Tenn. LEXIS 34 
(1853); Vaulx v. Merriwether, 34 Tenn. 683, 
1855 Tenn. LEXIS 119 (1855); Cornelius v. City 
Bank, 3 Cooper’s Tenn. Ch. 5 (1875); Southern 
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R. Co. v. Seymour, 113 Tenn. 523, 83 S.W. 674, 
1904 Tenn. LEXIS 44 (1904). 

Unintentional loss must be shown before 
order to supply is made, and the order to supply 
must then be made. Lane v. Jones, 42 Tenn. 
318, 1865 Tenn. LEXIS 67 (1865); Galbraith v. 
McFarland, 43 Tenn. 267, 1866 Tenn. LEXIS 50 
(1866); Western Union Tel. Co. v. Ordway, Gor- 
don & McGuire, 76 Tenn. 558, 1881 Tenn. 
LEXIS 45 (1881). 

Application for supplying a lost record, or 
paper, or proceeding must be supported by 
satisfactory evidence that the same has been 
lost or made way with as provided in the 
statute; then the same may be supplied, under 
the order of the court, but not otherwise. 
Graves v. Keaton, 43 Tenn. 8, 1866 Tenn. 
LEXIS 7 (1866); Galbraith v. McFarland, 43 
Tenn. 267, 1866 Tenn. LEXIS 50 (1866); Corne- 
lius v. City Bank, 3 Cooper’s Tenn. Ch. 5 (1875). 


13. —Proof of Loss by Whom. 

The proof of the loss of a paper or record by 
the legal custodian dispenses with the neces- 
sity of an affidavit of loss by the party offering 
to prove its contents. Hale v. Darter, 29 Tenn. 
92, 1849 Tenn. LEXIS 15 (1849). 

The fact of the loss of the paper or record 
should appear from the affidavit of the clerk of 
the court, as the keeper of the records. Peirce & 
Pittman v. Bank of Tennessee, 31 Tenn. 265, 
1851 Tenn. LEXIS 59 (1851); Lane v. Jones, 42 
Tenn. 318, 1865 Tenn. LEXIS 67 (1865); Rhea v. 
McCorkle, 58 Tenn. 415, 1872 Tenn. LEXIS 278 
(1872). 

The unintentional loss or destruction of the 
record may ordinarily be established by the 
evidence of the clerk or other officer entrusted 
by law with the care and custody of the same, 
instead of the attorney in the case. Lane v. 
Jones, 42 Tenn. 318, 1865 Tenn. LEXIS 67 
(1865). 

The fact that a party to a suit, instead of the 
clerk, made the affidavit of loss, is not revers- 
ible error. Johnson v. Hall, 68 Tenn. 351, 1878 
Tenn. LEXIS 21 (1878). 

Defendant is entitled to have lost search 
warrant and affidavit upon which it issued 
supplied upon trial; but, in absence of testi- 
mony from clerk of court that such papers in his 
custody are lost, testimony of others as to loss is 
insufficient for admission of secondary evi- 
dence. Strunk v. State, 154 Tenn. 56, 289 S.W. 
532, 1926 Tenn. LEXIS 102 (1926). 


14, —Filing in Action — Necessary. 

No paper can be supplied, unless it has been 
“filed in an action” and has thus become a 
record. Baker v. McMinnville, 49 Tenn. 117, 
1870 Tenn. LEXIS 200 (1870). 

Papers which have not been filed in an action 
and have not thus become a record cannot be 
supplied after the cause has been determined, 
by proof that they were read at the hearing. 
The chancery court has no power thus to manu- 
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facture records from the uncertain memory of 
witnesses after a cause has been determined. 
Mullins v. Aiken, 49 Tenn. 535, 1871 Tenn. 
LEXIS 42 (1871); Hearst v. Proffit, 115 Tenn. 
560, 91 S.W. 207, 1905 Tenn. LEXIS 88 (1905). 


15. —Justice Court Proceedings. 

Where the warrant and note were lost before 
the justice, they cannot be established and 
supplied upon the justice’s mere certificate of 
their loss and his certificate of copies thereof. 
The facts stated should be under oath. Halli- 
burton v. Jackson, 79 Tenn. 471, 1883 Tenn. 
LEXIS 86 (1883); Baker Watkins Supply Co. v. 
Fowlkes, 129 Tenn. 663, 168 S.W. 153, 1914 
Tenn. LEXIS 157 (1914). 


16. Best Evidence of Record. 

If newly supplied evidence is the best that 
the nature of the case will permit, and if it is 
sufficiently clear, cogent and definite, then it 
will be accepted with all the force and effect of 
the original. Goins v. University of Tennessee 
Memorial Research Center & Hosp., 821 
S.W.2d 942, 1991 Tenn. App. LEXIS 510 (Tenn. 
Ct. App. 1991). 


17. —Examples. 

When the record books are burned, mutilated 
or lost, the clerk’s docket and the notes of the 
presiding judge are the next best evidence of 
the contents of the record, and must be pro- 
duced, in preference to the parol evidence of 
witnesses, for the law is justly jealous of the 
memory of witnesses, when they come to speak 
of the contents of a written instrument. Lane v. 
Jones, 42 Tenn. 318, 1865 Tenn. LEXIS 67 
(1865). 

Under an order to supply lost papers, the 
evidence of the clerk of the court, or of the 
solicitor in the cause, to the fact that the copies 
presented to the court are true copies of the lost 
papers, is sufficient. Terry v. Wood, 66 Tenn. 
292, 1874 Tenn. LEXIS 127 (1874). 

A lost indictment or presentment may be 
supplied upon satisfactory affidavits of the dis- 
trict attorney, the grand jury officer, and the 
entries on the grand jury book, independent of 
the recollection of the presiding judge. State v. 
Gardner, 81 Tenn. 134, 1884 Tenn. LEXIS 13, 
49 Am. Rep. 660 (1884). 

Where appeal bond was lost in lower court 
after filing, clerk’s certificate as to the filing and 
loss will not be accepted in lieu of the bond. 
Such lost bond should be supplied in the mode 
provided by statute. Bray v. Blue-Ridge Lum- 
ber Co., 3 Tenn. App. 417, — S.W. —, 1925 
Tenn. App. LEXIS 121 (Tenn. Ct. App. 1925). 

Proof of both loss and contents of paper must 
be by best evidence obtainable. Strunk v. State, 
154 Tenn. 56, 289 S.W. 532, 1926 Tenn. LEXIS 
102 (1926). 

Where judicial review of an administrative 
judge’s decision is sought, missing evidence is 
ordinarily supplied by affidavit from the clerk 
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and master, the attorneys, or any other person 
who is best acquainted with the facts or nature 
of the missing record. Goins v. University of 
Tennessee Memorial Research Center & Hosp., 
821 S.W.2d 942, 1991 Tenn. App. LEXIS 510 
(Tenn. Ct. App. 1991). 

The proper procedure for supplying the lost 
portions of the record would have been to offer 
summaries of the video tape, photographs and 
other exhibits by sworn affidavit not by making 
a motion for summary judgment or remand of 
the case for a new administrative hearing. 
Goins v. University of Tennessee Memorial Re- 
search Center & Hosp., 821 S.W.2d 942, 1991 
Tenn. App. LEXIS 510 (Tenn. Ct. App. 1991). 


18. —Transcript on Appeal. 

Where the imperfect transcript of a pre- 
tended supplied record in the court below dis- 
closes the fact that the case had been appealed, 
the presumption arises that a perfect transcript 
of the record is on file in the office of the clerk of 
the appellate court and a certified copy of such 
transcript would be the best evidence with 
which to supply the lost record. Lane v. Jones, 
42 Tenn. 318, 1865 Tenn. LEXIS 67 (1865); 
Southern R. Co. v. Seymour, 113 Tenn. 523, 83 
S.W. 674, 1904 Tenn. LEXIS 44 (1904). 


19. —Filed in Another Court. 

When it appears that a transcript of a lost 
record, previous to its loss, in a proceeding 
authorized by law, has been filed in another 
court, and this is known or should be known to 
the party offering to prove the record, the 
presumption is that it remains in that court, 
and a certified copy of such transcript is the 
best secondary evidence of the contents of the 
original record so lost, and must be produced, or 
its absence explained, before oral evidence can 
be heard. Southern R. Co. v. Seymour, 113 
Tenn. 523, 83 S.W. 674, 1904 Tenn. LEXIS 44 
(1904). 
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20. —Appeal — New Record. 

In the case of the loss of the transcript of a 
record in the appellate court, the best evidence 
would ordinarily be a new transcript of the 
original record, certified by the clerk of the 
lower court. Western Union Tel. Co. v. Ordway, 
Gordon & McGuire, 76 Tenn. 558, 1881 Tenn. 
LEXIS 45 (1881). 


21. —Appeal — Record Lost Below. 

The appellate court will not supply a record 
lost or destroyed in the court below, and where 
the record was not properly supplied below, so 
that there is nothing before the appellate court 
that will enable it to take jurisdiction of the 
cause, so as to review the judgment of the court 
below, the cause will be struck from the docket, 
with leave to proceed in the proper mode to 
establish the loss of the record. Lane v. Jones, 
42 Tenn. 318, 1865 Tenn. LEXIS 67 (1865). 


22. —Affidavit as Proof. 

Decree could not be sustained in favor of 
defendant on basis of affidavit by defendant as 
to what was contained in papers lost since no 
substantial copy of the proceedings was pre- 
sented for court’s approval and in no event 
should a decree be based on mere affidavits by 
a party to the proceedings. Bates v. Russell, 37 
Tenn. 222, 1857 Tenn. LEXIS 111 (1857). 


23. —Objections. 

If, from the nature of the case itself, it is 
manifest that a more satisfactory kind of sec- 
ondary evidence exists, the party will be re- 
quired to produce it; but when the nature of the 
case does not, of itself, disclose the existence of 
such better evidence, the objector must not only 
prove its existence, but also must prove that it 
was known to the other party, in season to have 
been produced at the trial. Lane v. Jones, 42 
Tenn. 318, 1865 Tenn. LEXIS 67 (1865). 


If the lost papers consist of depositions, the court may, in its discretion, order 
the testimony to be retaken, if the witnesses are alive. 


History. 
Code 1858, § 3908 (deriv. Acts 1847-1848, ch. 


116, § 2); Shan., § 5702; Code 1932, § 9888; 
T.C.A. (orig. ed.), § 24-810. 


CHAPTER 9 
DEPOSITIONS 


Part 1. General Provisions 


Section 


24-9-101. Deponents exempt from subpoena to trial but subject to subpoena to deposition — 
Award of fees and expenses if court grants motion to quash. 


24-9-102. General sessions cases. 
24-9-103. [Reserved.] 
24-9-104. Commissions to take depositions. 
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Section 


DEPOSITIONS 24-9-101 


24-9-105 — 24-9-134. [Reserved.] 


24-9-135 


24-9-136. 


24-9-137. 


24-9-201. 
24-9-202. 
24-9-203. 
24-9-204. 
24-9-205. 
24-9-206. 
24-9-207. 


24-9-301. 
24-9-302. 
24-9-303. 
24-9-304. 
24-9-305. 
24-9-306. 
24-9-307. 
24-9-308. 


Persons before whom depositions to be taken. 

Persons before whom depositions not to be taken — Disclosure of prohibited relation- 
ship — Video recording by lawyer or lawyer’s agent — Election to void deposition. 
Person forbidden to take deposition pursuant to § 24-9-136 not to record or transcribe 

any hearing concerning action. 


Part 2. Uniform Interstate Depositions and Discovery Act 


Short title. 

Part definitions. 

Issuance of subpoena. 

Service of subpoena: 

Deposition, production, and inspection. 
Application to court. 

Award of attorney’s fees and expenses. 


Part 3. Uniform Unsworn Foreign Declarations Act 


Short title. 

Part definitions. 

Applicability of part. 

Validity of unsworn declaration. 

Required medium. 

Form of unsworn declaration. 

Uniformity of application and construction. 

Relation to Electronic Signatures in Global and National Commerce Act. 


PART 1 
GENERAL PROVISIONS 


24-9-101. Deponents exempt from subpoena to trial but subject to 


subpoena to deposition — Award of fees and expenses if 
court grants motion to quash. 


(a) Deponents exempt from subpoena to trial but subject to subpoena to a 
deposition are: 

(1) An officer of the United States; 

(2) An officer of this state; 

(3) An officer of any court or municipality within the state; 

(4) The clerk of any court of record other than that in which the suit is 
pending; 

(5) A member of the general assembly while in session, or clerk or officer 
thereof; 

(6) A practicing physician, physician assistant, advanced practice regis- 
tered nurse, psychologist, senior psychological examiner, chiropractor, den- 
tist or attorney; 

(7) Ajailer or keeper of a public prison in any county other than that in 
which the suit is pending; and 

(8) A custodian of medical records, if such custodian files a copy of the 


applicable records and an affidavit with the court and follows the procedures 
provided in title 68, chapter 11, part 4, for the production of hospital records 
pursuant to a subpoena duces tecum. 

(b) If the court grants a motion to quash a subpoena issued pursuant to 
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subsection (a), the court may award the party subpoenaed its reasonable 
attorney’s fees and expenses incurred in defending against the subpoena. 


History. 

Acts 1986, ch. 750, § 1; 1991, ch. 456, § 1; 
2006, ch:°729; $ 1; 2009; ch. 55, $ 15-2012, ch: 
678, § 1; 2014, ch. 590, § 1; 2016, ch. 980, § 1. 


Compiler’s Notes. 

Former chapter 9, §§ 24-9-101 — 24-9-133 
(Code 1858, §§ 3836, 3838-3856, 3858-3870, 
3875 (deriv. acts 1794, ch. 1, $§ 30, 31; 1795, 
eh: 3°88 172751801) ch). 678832239; 1311 ch: 
100)§. T5181 -chh 189, So 2Pae leh chr 199: 
§. 5: 1824, ch. 6, § 2; 1826, ch. 24, $ 1; 1826 
Private, ch. 77,8 2; 1827, ch. 81,8 ..5; 1833* ch, 
30, § 1; 1835-1836, ch. 11, § 7; 1843-1844, ch. 
158, §§ 1, 2; 1847-1848, ch. 17; 1851-1852, ch. 
118; 1851-1852, ch. 128, § 1; 1851-1852, ch. 
161); Acts 1859-1860, ch. 58, §§ 1, 2; 1859- 
1860, ch. 94; 1870, ch. 16, § 1; 1899, ch. 276, 
8§ 1, 2; 1909, ch. 160, §§ 1-3; Shan., §§ 5624, 
5627-5647, 5649-5654, 5656-5663, 5668; Acts 
1923, ch. 26, § 1; Shan. Supp., 5668a1?; Mod. 
Code 1932, §§ 9806", 9809-9829, 9831-9853; 
Acts 1949, ch. 126, § 1; C. Supp., 1950, § 9806; 
Acts 1959, ch. 275, §§ 2, 3-7; 1963, ch. 321, § 1; 
1976, ch. 527, §§ 1-3; 1982, ch. 754, § 1; 1983, 
ch. 41, § 1; 1986, ch. 584, §§ 1, 2), concerning 
depositions, was repealed by Acts 1986, ch. 750, 
Sulla 

Acts 1986, ch. 584, §§ 1 and 2, effective 
March 24, 1986, purportedly amended former 
§ 24-9-105 and added a new section to this 
chapter which would have been designated 
§ 24-9-134; however, Acts 1986, ch. 750, § 1, 
effective July 1, 1986, repealed this chapter in 
its entirety. The provisions in Acts 1986, ch. 
584, §§ 1 and 2 are deemed repealed by chapter 
750. Section 24-9-134, had it taken effect, 
would have read: “(a) The witness, if he is a 
practicing physician, shall be exempt from ap- 
pearance in court to testify, provided he clearly 
states his profession in his deposition. No sub- 
poena need be served on such a witness in order 
for such exemption to be valid. 

“(b) If the witness fails to claim exemption at 
the time mentioned, he may be allowed the 
benefit of it, by application to the court. 

“(c) A false claim set up by the witness shall 
in no way affect the right of the party summon- 
ing the witness under the provisions of this 
Code, and the burden of proof is on the witness, 
upon scire facias, to show the fact entitling him 
to exemption.” 


Cross-References. 
Clerk’s fees, § 8-21-401. 
Depositions by physicians, § 50-6-235. 


Depositions of members of armed forces, 
8§ 58-1-604 — 58-1-606. 

Depositions previously filed in federal court, 
§ 16-1-111. 

Evidence at trials, Tenn. R. Civ. P. 438. 

Laws in conflict with court rules nullified, 
§ 16-3-406. 

Medical attendance and hospitalization, re- 
ports, physical examinations, § 50-6-204. 

Notary fee, § 8-21-1201. 

Power of clerks to take depositions, §§ 18-1- 
108, 18-6-113. 

Retaking testimony after loss of deposition, 
§ 24-8-110. 

Scope of discovery, Tenn. R. Civ. P. 26. 

Subpoena for a hearing or trial; personal 
attendance, Tenn. R. Civ. P. 45.05. 

Testimony of convict, § 41-21-304(a). 


Section to Section References. 
This chapter is referred to in § 20-2-203. 
This section is referred to in § 50-6-235. 


Rule Reference. 

This chapter is referred to in the Advisory 
Commission Comments under Rule 26 of the 
Tennessee Rules of Civil Procedure. 

This section is referred to in the Advisory 
Commission Comments of Rule 32, and in the 
Advisory Commission Comments of Rule 45 of 
the Tennessee Rules of Civil Procedure. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-32.01-1, 1-45.01-1, 1-45.05-1. 
Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 804(a).5. 


Law Reviews. 

Evidentiary Privileges Against The Produc- 
tion Of Data Within The Control Of Executive 
Departments (William V. Sanford), 3 Vand. L. 
Rev. 73. 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 

Statutory Construction — Restriction of Ap- 
plication of Statute to Contemporary Circum- 
stances — Parties as “Witnesses” under Ten- 
nessee Deposition Statute, 3 Vand. L. Rev. 666. 

Suggested Changes in Pre-Trial Procedure, 
17 Tenn. L. Rev. 201. 

Tennessee and Federal Rules of Civil Proce- 
dure (Donald F. Paine), 27 No. 5 Tenn. B.J. 25 
(1991). 

The Present Status of Discovery Before Trial 
in Actions at Law in Tennessee, 16 Tenn. L. Rev. 
439. 

Trial, 4 Mem. St. U.L. Rev. 335. 


OY DEPOSITIONS 


24-9-102 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction and Interpretation. 

. —History of Section. 

. —Deposition of Witness Not Exempt From 
Trial. 

. When Deponent Present. 

. —Reading Deposition. 

. —Removal Threatened. 

. —Cross-Examination as Making Witness 
One’s Own. 


WON re 


ADO 


1. Construction and Interpretation. 

Tenn. R. Civ. P. 26 and 30 are identical to, but 
supersede, The Deposition Law of 1959. Ingram 
v. Phillips, 684 S.W.2d 954, 1984 Tenn. App. 
LEXIS 3387 (Tenn. Ct. App. 1984). 


2. —History of Section. 

For historical treatment of this section, see 
Hubbard v. Haynes, 189 Tenn. 335, 225 S.W.2d 
252, 1949 Tenn. LEXIS 434 (1949). 


3. —Deposition of Witness Not Exempt 
From Trial. 

Deposition of vocational expert was inadmis- 
sible since there was no proof in the record that 
he was presently a practicing psychologist, and 
therefore he was not a witness exempt from 
subpoena to trial under this section. Raines v. 
Shelby Williams Industries, Inc., 814 S.W.2d 
346, 1991 Tenn. LEXIS 273 (Tenn. 1991). 


4. When Deponent Present. 
5. —Reading Deposition. 


When a deposition is taken under subsection 
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3, the party taking it may read it though the 
deponent may be present at the trial under 
summons by the opposite party. Ford v. Ford, 30 
Tenn. 89, 1850 Tenn. LEXIS 63 (1850). 

Court did not err in allowing plaintiff to read 
deposition of witness taken under necessity of 
witness leaving state before trial even though 
witness was in fact present at trial as witness 
for defendants. International Harvester Co. v. 
Sartain, 32 Tenn. App. 425, 222 S.W.2d 854, 
1948 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1948). 

Court did not err in allowing one defendant 
to read deposition of plaintiffs witness, al- 
though plaintiff had elected to examine witness 
orally. International Harvester Co. v. Sartain, 
32 Tenn. App. 425, 222 S.W.2d 854, 1948 Tenn. 
App. LEXIS 129 (Tenn. Ct. App. 1948). 


6. —Removal Threatened. 

Where affiant’s witness was present in court 
but could not attend again due to contemplated 
removal the court could not order a commission 
to take deposition of witness, but it could refuse 
a continuance unless consent was given to take 
deposition de bene esse. M’Farlane v. Moore, 1 
Tenn. 32, 1804 Tenn. LEXIS 11 (1799). 


7. —Cross-Examination as Making Wit- 
ness One’s Own. 
The adverse party does not, by cross-examin- 
ing, make the witness his own. Sweat v. Rogers, 
53 Tenn. 117, 1871 Tenn. LEXIS 328 (1871). 


(a) Discovery pursuant to Rules 26-37 of the Tennessee Rules of Civil 
Procedure, excluding physical and mental examinations under Rule 35 of such 
rules, may be taken in all civil cases pending in the courts of general sessions 
in the discretion of the court after motion showing both good cause and 
exceptional circumstances and pursuant to an order describing the extent and 
conditions of such discovery. 

(b) Depositions of custodians of hospital and medical records may be taken 
in all cases pending before the judges of the courts of general sessions, under 
the same rules, regulations, and restrictions as in cases pending in the courts 
of record. 


Cross-References. 
Laws in conflict with court rules nullified, 
§ 16-3-406. 


History. 
Acts 1986, ch. 750, § 1; 1988, ch. 948, § 1. 


Compiler’s Notes. 
For repeal of former section, see the Compil- 
er’s Notes under § 24-9-101. 
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NOTES TO DECISIONS 


1. Reading in Circuit Court on Appeal. the justice. Hawkins v. McNamara, 48 Tenn. 
Depositions taken in a case pending beforea 352, 1870 Tenn. LEXIS 66 (1870); Bailey v. 

justice may be read as evidence in the circuit Brooks, 58 Tenn. 1, 1872 Tenn. LEXIS 217 

court, on appeal to that court, though they (1872). 

were, upon exceptions, improperly excluded by 


24-9-103. [Reserved. | 


24-9-104. Commissions to take depositions. 


Any court of record, or any clerk thereof, may issue commissions to take 
depositions. 


History. 
Acts 1991, ch. 273, § 37. 


Compiler’s Notes. 
For repeal of former section, see the Compil- 
er’s Notes under § 24-9-101. 


24-9-105 — 24-9-134. [Reserved.| 


24-9-135. Persons before whom depositions to be taken. 


Depositions taken in this state that are to be used in its courts shall be taken 
before: 

(1) A hearing examiner; 

(2) Ajudge, clerk, commissioner, or official reporter of a court; 

(3) A licensed court reporter; 

(4) A notary public; or 

(5) Before other persons and under other circumstances authorized by 
law. 


History. Cross-References. 
Acts 2000, ch. 741, § 1; 2010, ch. 1128, § 9. Depositions, § 18-6-113. 


24-9-136. Persons before whom depositions not to be taken — Disclo- 
sure of prohibited relationship — Video recording by 
lawyer or lawyer’s agent — Election to void deposition. 


(a) Unless all of the parties have entered into a written stipulation other- 
wise pursuant to Rule 29 of the Tennessee Rules of Civil Procedure, a 
deposition shall not be taken before a person who is: 

(1) A party to the action or an attorney for one (1) of the parties; 

(2) Arelative, including a spouse of one (1) of the parties or of an attorney 
for one (1) of the parties; 

(3) An employee of one (1) of the parties or of an attorney for one (1) of the 
parties. As used in this subdivision (a)(3), “employee” includes a person who 
has a contractual relationship with a person or entity interested in the 
outcome of the litigation, including anyone who may ultimately be respon- 
sible for payment to provide reporting or other court services, and a person 
who is employed part-time or full-time under contract or otherwise by a 
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person who has a contractual relationship with a party to provide reporting 
or other court services; provided, however, that this subdivision (a)(3) shall 
not restrict in any way the ability of an attorney or a pro se litigant to hire 
court reporting services on a case-by-case basis in any case where the 
attorney is not a party, nor restrict an attorney from reimbursement for such 


court reporting services; 


(4) Someone who has, or has had during the past two (2) years, a sexual 
relationship with one (1) of the parties or with an attorney for one (1) of the 


parties; or 


(5) Someone with a financial interest in the action or its outcome. 

(b)(1) The person before whom a deposition is to be taken shall disclose to 
the parties in a timely fashion the existence of any facts known to the person 
that are relevant to factors set forth in subsection (a). 
(2) A person commits a Class C misdemeanor who takes a deposition and 
knowingly fails or refuses to disclose any facts required by subdivision (b)(1). 
(c) Notwithstanding this section, if a videotaped deposition has been agreed 
to or ordered by the court pursuant to Rule 30 of the Tennessee Rules of Civil 
Procedure, any lawyer or lawyer’s agent may operate the video equipment 
pursuant to Rules 28.01 and 30.02(4)(B). 

(d)(1) A deposition taken by a person described in subsection (a) is voidable 


at the election of any party unless: 


(A) After compliance with subsection (b), the parties have entered into 
a stipulation pursuant to Rule 29 of the Tennessee Rules of Civil 


Procedure; 


(B) An order has been entered pursuant to Rule 30.02(4)(A) of the 
Tennessee Rules of Civil Procedure; or 

(C) The party attempting to void the deposition has violated this section 
directly or through a related person described in subsection (a). 

(2) An election to void a deposition pursuant to this section shall be made 
within thirty (30) days of discovery of the violation of this section. 

(e) This section shall not apply to contracts for court reporting services for 

the courts, agencies or instrumentalities of the United States or the state of 


Tennessee. 


History. 
Acts 2000, ch. 741, § 2; 2002, ch. 612, §§ 1, 2; 
2009, ch. 427, § 1; 2010, ch. 1016, § 1. 


Cross-References. 

Depositions, § 18-6-113. 

Penalty for Class C misdemeanor, § 40-35- 
13s 

Person forbidden to take deposition pursuant 
to § 24-9-136 not to record or transcribe any 
hearing concerning action, § 24-9-137. 


Section to Section References. 
This section is referred to in § 24-9-137. 


Rule Reference. 
This section is referred to in the text and 


Advisory Commission Comments of Rule 28 of 
the Tennessee Rules of Civil Procedure. 


Attorney General Opinions. 

Timeliness of notification of conflicts of inter- 
est by persons taking depositions. OAG 10-114, 
2010 Tenn. AG LEXIS 120 (11/24/10). 

Deposition stipulation is not limited to no- 
tice, time extensions, place, and manner. The 
disqualification provisions of T.C.A. § 24-9- 
135(a)(3), (5) may be waived by stipulation, 
including the disqualification for an employee 
by one of the parties or of an attorney for one of 
the parties or someone with a financial interest 
in the action or its outcome. OAG 14-40, 2014 
Tenn. AG LEXIS 39 (3/31/14). 
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24-9-137. Person forbidden to take deposition pursuant to § 24-9-136 
not to record or transcribe any hearing concerning action. 


Any person forbidden to take a deposition in an action pursuant to § 24-9- 
136 shall not record or transcribe for submission to any court or administrative 
tribunal any hearing before any court or administrative agency concerning the 
action. 


History. 
Acts 2009, ch. 427, § 2. 


Cross-References. 
Persons before whom depositions not to be 
taken, § 24-9-136. 


PART 2 


UNIFORM INTERSTATE DEPOSITIONS AND 
DISCOVERY ACT 


24-9-201. Short title. 


This part shall be known and may be cited as the “Uniform Interstate 
Depositions and Discovery Act.” 


History. Law Reviews. 
Acts 2008, ch. 908, § 1. How to Act During a Deposition (Daniel C. 


Compilers Notes: Headrick), 48 Tenn. B.J. 22 (2012). 


Acts 2008, ch. 908, § 3 provided that the act 
shall apply to requests for discovery in cases 
pending on July 1, 2008. 


24-9-202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Foreign jurisdiction” means a state other than Tennessee; 

(2) “Foreign subpoena” means a subpoena issued under authority of a 
court of record of a foreign jurisdiction; 

(3) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
public corporation, government or governmental subdivision, agency or 
instrumentality, or any other legal or commercial entity; 

(4) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, federally recognized Indian 
tribes, or any territory or insular possession subject to the jurisdiction of the 
United States; and 

(5) “Subpoena” means a document, however denominated, issued under 
authority of a court of record requiring a person to: 

(A) Attend and give testimony at a deposition; 

(B) Produce and permit inspection and copying of designated books, 
documents, records, electronically stored information, or tangible things 
in the possession, custody, or control of the person; or 

(C) Permit inspection of premises under the control of the person. 
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History. shall apply to requests for discovery in cases 
Acts 2008, ch. 908, § 1. pending on July 1, 2008. 


Compiler’s Notes. 
Acts 2008, ch. 908, § 3 provided that the act 


24-9-203. Issuance of subpoena. 


(a) A party may submit a foreign subpoena to a clerk of court in the county 
in which discovery is sought to be conducted in this state. The request for and 
issuance of a subpoena in this state under this part shall not constitute making 
an appearance in the courts of this state. 

(b) When a party submits a foreign subpoena to a clerk of court in this state, 
the clerk, in accordance with the rules of court, shall promptly issue a 
subpoena for service upon the person to which the foreign subpoena is directed. 
The subpoena shall incorporate the terms used in the foreign subpoena and 
contain or be accompanied by the names, addresses, and telephone numbers of 
all counsel of record in the proceeding to which the subpoena relates and of any 
party not represented by counsel. 


History. Section to Section References. 
Acts 2008, ch. 908, § 1. This section is referred to in §§ 24-9-204, 


: 24-9-205, 24-9-206. 
Compiler’s Notes. 
Acts 2008, ch. 908, § 3 provided that the act Law Reviews. 
shall apply to requests for discovery in cases How to Act During a Deposition (Daniel C. 
pending on July 1, 2008. Headrick), 48 Tenn. B.J. 22 (2012). 


24-9-204. Service of subpoena. 


A subpoena issued by a clerk of court under § 24-9-203 shall be served in 
compliance with the Tennessee Rules of Civil Procedure relative to service of 
process. 


History. shall apply to requests for discovery in cases 
Acts 2008, ch. 908, § 1. pending on July 1, 2008. 


Compiler’s Notes. 
Acts 2008, ch. 908, § 3 provided that the act 


24-9-205. Deposition, production, and inspection. 


When a subpoena issued under § 24-9-203 commands a person to attend and 
give testimony at a deposition, produce designated books, documents, records, 
electronically stored information, or tangible things, or permit inspection of 
premises, the time and place and the manner of the taking of the deposition, 
the production, or the inspection must comply with the Tennessee Rules of 
Civil Procedure relative to discovery. 


History. Law Reviews. 
Acts 2008, ch. 908, § 1. How to Act During a Deposition (Daniel C. 


ConiplaralNntcs. Headrick), 48 Tenn. B.J. 22 (2012). 


Acts 2008, ch. 908, § 3 provided that the act 
shall apply to requests for discovery in cases 
pending on July 1, 2008. 
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24-9-206. Application to court. 
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An application to the court for a protective order or to enforce, quash, or 
modify a subpoena issued by a clerk of court under § 24-9-203 shall comply 
with the applicable rules or statutes of this state and be submitted to the court 
in the county in which discovery is to be conducted. 


History. 
Acts 2008, ch. 908, § 1. 


Compiler’s Notes. 
Acts 2008, ch. 908, § 3 provided that the act 


shall apply to requests for discovery in cases 
pending on July 1, 2008. 


NOTES TO DECISIONS 


1. Motion for Protective Order. 

When a Tennessee trial court granted an 
attorney’s motion under the Uniform Interstate 
Depositions and Discovery Act, T.C.A. § 24-9- 
206, for a protective order and quashed a sub- 


dered moot by the dismissal of the underlying 
Florida action. Cheetah Lounge v. Sarasota 
County (In re Cheetah Lounge), 387 S.W.3d 10, 
2012 Tenn. App. LEXIS 351 (Tenn. Ct. App. 
May 31, 2012), appeal denied, Cheetah Lounge, 


poena issued and served at the request of adult 
clubs as a part of their discovery in a Florida 
case, the clubs’ appeal of the ruling was ren- 


Inc. v. Sarasota County, — S.W.3d —, 2012 
Tenn. LEXIS 788 (Tenn. Oct. 17, 2012). 


24-9-207. Award of attorney’s fees and expenses. 


If the court grants a motion to modify or quash a subpoena issued pursuant 
to this part, the court, in its discretion, may award the party subpoenaed its 
reasonable attorney’s fees and expenses incurred in defending against the 
subpoena. A final order of the court awarding attorney’s fees and expenses 
shall have the status of a judgment entitled to full faith and credit under the 
constitution of the United States. If the court sustains the subpoena as issued, 
the court in its discretion may award the prevailing party its reasonable 
attorney’s fees and expenses. 


History. 
Acts 2008, ch. 908, § 1. 


shall apply to requests for discovery in cases 
pending on July 1, 2008. 


Compiler’s Notes. 
Acts 2008, ch. 908, § 3 provided that the act 


PART 3 
UNIFORM UNSWORN FOREIGN DECLARATIONS ACT 


24-9-301. Short title. 
This part may be cited as the “Uniform Unsworn Foreign Declarations Act.” 


History. 
Acts 2010, ch. 902, § 1. 


24-9-302. Part definitions. 
In this part: 
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(1) “Boundaries of the United States” means the geographic boundaries of 
the United States, Puerto Rico, the United States Virgin Islands, and any 
territory or insular possession subject to the jurisdiction of the United 
States; 

(2) “Law” includes the federal or a state constitution, a federal or state 
statute, a judicial decision or order, a rule of court, an executive order, and 
an administrative rule, regulation, or order; 

(3) “Record” means information that is inscribed on a tangible medium or 
that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(4) “Sign” means with present intent to authenticate or adopt a record: 

(A) To execute or adopt a tangible symbol; or 
(B) To attach to or logically associate with the record an electronic 
symbol, sound, or process; 

(5) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States; 

(6) “Sworn declaration” means a declaration in a signed record given 
under oath. The term includes a sworn statement, verification, certificate, 
and affidavit; and 

(7) “Unsworn declaration” means a declaration in a signed record that is 
not given under oath, but is given under penalty of perjury. 


History. 
Acts 2010, ch. 902, § 1. 


24-9-303. Applicability of part. 


This part applies to an unsworn declaration by a declarant who at the time 
of making the declaration is physically located outside the boundaries of the 
United States whether or not the location is subject to the jurisdiction of the 
United States. This part does not apply to a declaration by a declarant who is 
physically located on property that is within the boundaries of the United 
States and subject to the jurisdiction of another country or a federally 
recognized Indian tribe. 


History. 
Acts 2010, ch. 902, § 1. 


24-9-304. Validity of unsworn declaration. 


(a) Except as otherwise provided in subsection (b), if a law of this state 
requires or permits use of a sworn declaration, an unsworn declaration 
meeting the requirements of this part has the same effect as a sworn 
declaration. 

(b) This part does not apply to: 

(1) A deposition; 

(2) An oath of office; 

(3) An oath required to be given before a specified official other than a 
notary public; 

(4) A declaration to be recorded pursuant to title 66, chapter 24; or 
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(5) An oath required by § 32-2-110. 


History. 
Acts 2010, ch. 902, § 1. 


24-9-305. Required medium. 


If a law of this state requires that a sworn declaration be presented in a 
particular medium, an unsworn declaration must be presented in that me- 
dium. 


History. 
Acts 2010, ch. 902, § 1. 


24-9-306. Form of unsworn declaration. 


An unsworn declaration under this part must be in substantially the 
following form: 

I declare under penalty of perjury under the law of Tennessee that the 
foregoing is true and correct, and that I am physically located outside the 
geographic boundaries of the United States, Puerto Rico, the United States 
Virgin Islands, and any territory or insular possession subject to the 
jurisdiction of the United States. 


Executed on the day of i Xt 
(date) (month) (year) 


(city or other location, and state) (country) 
(printed name) 


(signature) 


History. 
Acts 2010, ch. 902, § 1. 


24-9-307. Uniformity of application and construction. 


In applying and construing this part, consideration must be given to the 
need to promote uniformity of the law with respect to its subject matter among 
states that enact it. 


History. 
Acts 2010, ch. 902, § 1. 


24-9-308. Relation to Electronic Signatures in Global and National 
Commerce Act. 


This part modifies, limits, and supersedes the federal Electronic Signatures 
in Global and National Commerce Act (15 U.S.C. § 7001 et seq.), but does not 
modify, limit, or supersede § 101(c) of that act (15 U.S.C. § 7001(c)), or 
authorize electronic delivery of any of the notices described in § 103(b) of that 
act (15 U.S.C. § 7003\(b)). 
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History. 
Acts 2010, ch. 902, § 1. 
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TITLE 25 
JUDGMENTS 


Chapter 

. General Provisions. 

. Confession of Judgment. 
. Judgment by Motion. 

. Revival of Judgments. 

. Lien of Judgment. 


oOrWN Re 


CHAPTER 1 
GENERAL PROVISIONS 


Section 

25-1-101. 
25-1-102. 
25-1-103. 
25-1-104. 
25-1-105. 
25-1-106. 
25-1-107. 
25-1-108. 


[Reserved.] 

Action on bond or agreement. 
Set off of judgments. 

Several parties. 

Judgment molded to facts. 


Address of losing party. 


25-1-101. [Reserved.] 


Damages — Spouse’s loss of consortium. 


Identification information — Collection of court costs. 


25-1-102. Action on bond or agreement. 


In actions brought on bonds or agreements for the payment of money, or with 
collateral conditions, and recovery had by the plaintiff, the judgment shall be 
entered for the stipulated penalty, to be discharged by the payment of the 
principal and interest due thereon, or the damages assessed by the jury, and 


execution shall issue accordingly. 


History. 

Code 1858, § 2976 (deriv. Acts 1801, ch. 6, 
§ 66); Shan., § 4704; Code 1932, § 8834; 
T.C.A. (orig. ed.), § 25-104. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Bonds, §§ 16, 22; 15 Tenn. Juris., Insurance, 
§ 1381. 


NOTES TO DECISIONS 


Analysis 


1. Declaration Claiming Penalty. 
2. Indemnity Bond with Collateral Conditions 
— Interest on Penalty. 


1. Declaration Claiming Penalty. 

It is not wrong in the declaration to claim the 
penalty of the bond sued on, for this is agree- 
able to this statute, which directs judgment to 
be entered for the penalty to be discharged by 
the damages assessed. Calhoun v. Lillard, 5 
Tenn. 56, 1817 Tenn. LEXIS 47 (1817). 


2. Indemnity Bond with Collateral Condi- 
tions — Interest on Penalty. 

Interest cannot properly be allowed on the 
penalty of a fidelity bond, prior to the judgment 
in the lower court, where the bond expresses 
only a maximum amount of liability, dependent 
upon the breach of duty by the employee whose 
conduct was insured, and the exact amount of 
liability is measured by the extent of the 
breach, for such bond is one with collateral 
conditions. Interest may be allowed only after 
judgment on the bond. Louisville & N. R. Co. v. 
United States Fidelity & Guaranty Co., 125 
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Tenn. 658, 148 S.W. 671, 1911 Tenn. LEXIS 49 
(1911). See also Peoples Bank & Trust Co. v. 
United States Fidelity & Guaranty Co., 156 


25-1-103. Set off of judgments. 
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Tenn. 517, 3S.W.2d 163, 1927 Tenn. LEXIS 147 
(1928). 


Judgments of the same court may be set off against each other on motion, but 
not so as to defeat liens of attorneys or to circumvent the exemption laws. 


History. 
Code 1858, § 2925; Shan., § 4646; mod. Code 
1932, § 8775; T.C.A. (orig. ed.), § 25-105. 


Cross-References. 
Setoffs in general, title 20, ch. 6, part 4. 


Textbooks. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 66; 22 Tenn. Juris., 
Setoff, Recoupment and Counterclaim, § 19. 


NOTES TO DECISIONS 


Analysis 
1. Judgments Subject to Setoff — Costs. 
2. Attached Judgment. 
3. Mutual Obligations. 
4. Assignee — Right to Setoff Judgment. 
5. Claims Which Could Have Been Setoff at 
Law — Effect as to Relief in Chancery. 
6. Attorney’s Lien. 
7. Exemption Laws. 


1. Judgments Subject to Setoff — Costs. 

Judgments of the same court, including the 
supreme court, may, upon motion, be setoff 
against each other, whether rendered at the 
same term or at different terms, but the costs 
belonging to other parties cannot be setoff. 
Hadley’s Adm’rs v. Hickman, 9 Tenn. 501, 1831 
Tenn. LEXIS 34 (1831); Rutherford v. Crabb, 13 
Tenn. 111, 13 Tenn. 112, 1833 Tenn. LEXIS 118 
(1833); Sneed v. Sneed, 82 Tenn. 13, 1884 Tenn. 
LEXIS 97 (1884); Roberts v. Mitchell, 94 Tenn. 
277, 29 S.W. 5, 1894 Tenn. LEXIS 44, 29 L.R.A. 
705 (1895). 


2. Attached Judgment. 

Where a judgment is attached or impounded 
for debt, and the lien is fixed on it, the equities 
then existing may be asserted by the judgment 
debtor, but not the equities thereafter created 
or existing. A judgment in tort, thereafter ob- 
tained by the judgment debtor against the 
judgment creditor, cannot be setoff against the 
judgment so attached. Harris v. Harris, 3 Shan. 
57 (1878). 


3. Mutual Obligations. 

Insurance agencies’ obligations to insurer to 
collect and remit premiums, and insurer’s obli- 
gation to agencies for share of profit, were 
mutual, and thus could be offset in insolvent 
insurer’s action against agencies for unpaid 
premiums. McReynolds v. Cherokee Ins. Co., 
815 S.W.2d 201, 1990 Tenn. App. LEXIS 673 
(Tenn. Ct. App. 1990). 


4, Assignee — Right to Setoff Judgment. 

The defendant in an action at law on a money 
demand may rely upon a judgment against the 
plaintiff as a setoff, whether the judgment was 
rendered in favor of defendant, or assigned to 
him before the commencement of the suit. Wil- 
son v. Reaves, 36 Tenn. 173, 1856 Tenn. LEXIS 
74 (1856). 


5. Claims Which Could Have Been Setoff 
at Law — Effect as to Relief in Chan- 
cery. 

Where the defendant had a plain and unem- 
barrassed right of setoff against an action at 
law, and failed to present it, he cannot, after the 
judgment has been rendered against him, 
maintain a bill in chancery to have his claims 
setoff against such judgment. Crafton v. Boon, 
52 Tenn. 93, 1871 Tenn. LEXIS 239 (1871). 


6. Attorney’s Lien. 

The right to setoff independent judgments 
rendered in different suits, growing out of dif- 
ferent causes of action, is subordinate to the 
attorney’s lien for services rendered in obtain- 
ing the particular judgment. Roberts v. Mitch- 
ell, 94 Tenn. 277, 29 S.W. 5, 1894 Tenn. LEXIS 
44, 29 L.R.A. 705 (1895). 

An excess judgment for defendant, recovered 
by way of recoupment on one of two contracts 
which complainant sued on, may be setoff 
against complainant’s judgment on the other, 
but such right is subordinate to lien for fees of 
complainant’s solicitor on the judgment against 
which there was no recoupment. Mack v. Hug- 
ger Bros. Constr. Co., 10 Tenn. App. 402, — 
S.W.2d —, 1929 Tenn. App. LEXIS 47 (Tenn. Ct. 
App. 1929). 

The attorney’s lien attaches as of date of 
filing bill of complaint in chancery. Mack v. 
Hugger Bros. Constr. Co., 10 Tenn. App. 402, — 
S.W.2d —, 1929 Tenn. App. LEXIS 47 (Tenn. Ct. 
App. 1929). 


7. Exemption Laws. 
The right to setoff judgments against each 
other cannot be so exercised as to circumvent 
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the exemption laws. Duff v. Wells, 54 Tenn. 17, 
1871 Tenn. LEXIS 410 (1871); Collier v. Mur- 
phy, 90 Tenn. 300, 16 S.W. 465, 1891 Tenn. 
LEXIS 22, 25 Am. St. Rep. 698 (1891); Craw- 


25-1-104. Several parties. 


GENERAL PROVISIONS 


25-1-104 


ford v. Carroll, 93 Tenn. 661, 27 S.W. 1010, 1894 
Tenn. LEXIS 12, 42 Am. St. Rep. 943, 26 L.R.A. 
415 (1894); Wright v. Brooks, 101 Tenn. 601, 49 
S.W. 828, 1898 Tenn. LEXIS 108 (1899). 


Judgments may be given for or against one (1) or more of several plaintiffs, 
or for or against one or more of several defendants. In such case, the verdict 
shall be as the right may appear, and shall state separately any amount 
allowed to or against any of the parties. 


History. 

Code 1858, §§ 2972, 2973 (deriv. Acts 1820, 
ena tay 2) bol ioo2, Ci 15276218554 
1856, ch. 71, § 1); Shan., §§ 4700, 4701; mod. 
Code 1932, §§ 8830, 8831; T.C.A. (orig. ed.), 
§ 25-106. 


Cross-References. 
Permissive joinder of parties, Tenn. R. Civ. P. 
20. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 13. 


NOTES TO DECISIONS 


Analysis 


. Joint and Several Judgments. 

. Judgment Against Some Defendants and 
Dismissal as to Others. 

. Judgment Against “Defendants.” 

. Joint Tort-Feasors. 

. Joint Trespassers. 

. Vindictive Damages Against One Defen- 
dant. 

. One Defendant Recovering Against Another. 

. Joint Judgment Void as to Part of Defen- 
dants. 

9. Effect of Court Rules. 


De 


o> Ol ® CO 


co ~4] 


1. Joint and Several Judgments. 

A suit may be joint upon the counts charging 
a confederacy, but several upon the other 
counts as to each defendant, and a several 
judgment may be rendered upon such counts. 
Renkert v. Elliott, 79 Tenn. 235, 1883 Tenn. 
LEXIS 49 (1883). 


2. Judgment Against Some Defendants 
and Dismissal as to Others. 

On a verdict for several damages against 
each defendant sued jointly in an action of tort, 
plaintiff may enter a judgment against one 
defendant for the amount returned against 
him, and dismiss the suit as to the other 
defendants. Davis v. Chance, 10 Tenn. 94, 1825 
Tenn. LEXIS 2 (1825); Nashville R.R. & Light 
Co. v. Trawick, 118 Tenn. 273, 99 S.W. 695, 1906 
Tenn. LEXIS 95, 10 L.R.A. (n.s.) 191 (1906). 

The fact that some of the defendants may 
successfully defend the suit by plea of the bar of 
the statutes of limitation will be no protection 
to the other defendants, against whom the suit 


was commenced in time, where the cause of 
action is joint and several. Burgie v. Parks, 79 
Tenn. 84, 1883 Tenn. LEXIS 18 (1883). 


3. Judgment Against “Defendants.” 

Judgment against the “defendants,” without 
naming them, is a judgment against all defen- 
dants to the suit, and who are such defendants 
is a matter to be ascertained by reference to the 
process, pleadings, and proceedings in the suit. 
Wilson & Wheeler v. Nance & Collins, 30 Tenn. 
189, 1850 Tenn. LEXIS 88 (1850); Robertson v. 
Winchester, 85 Tenn. 171, 1 S.W. 781, 1886 
Tenn. LEXIS 28 (1886). 


4, Joint Tort-Feasors. 

A plaintiff, who recovers in action against 
joint tort-feasors, is entitled to have his full 
damages adjudged in one sum against all of the 
defendants, although they may have been cul- 
pable in different degrees. Nashville, C. & St. L. 
R.R. v. Jones, 100 Tenn. 512, 45 S.W. 681, 1897 
Tenn. LEXIS 141 (1897); Swain v. Tennessee 
Copper Co., 111 Tenn. 430, 78 S.W. 93, 1903 
Tenn. LEXIS 37 (1903), overruled, questioned, 
Velsicol Chemical Corp. v. Rowe, 543 S.W.2d 
337, 1976 Tenn. LEXIS 478 (Tenn. 1976); Nash- 
ville R.R. & Light Co. v. Trawick, 118 Tenn. 273, 
99 S.W. 695, 1906 Tenn. LEXIS 95, 10 L.R.A. 
(n.s.) 191 (1906); Price v. Clapp, 119 Tenn. 425, 
105 S.W. 864, 1907 Tenn. LEXIS 15, 123 Am. 
St. Rep. 730 (1907); Moore v. Chattanooga Elec. 
Ry., 119 Tenn. 710, 109 S.W. 497, 1907 Tenn. 
LEXIS 32, 16 L.R.A. (n.s.) 978 (1907). 

In an action for the death of plaintiffs wife, 
where the jury first reported that they found in 
favor of plaintiff and assessed $5,000 damages 
against the railroad company, and $5,000 dam- 


25-1-105 


ages against the estate of the driver of the 
automobile, it was not error for the trial judge 
to instruct the jury that a joint verdict must be 
rendered, and, when the foreman, in response 
to questions, stated that the verdict was for 
plaintiff for $10,000, to enter judgment, on such 
verdict, especially where neither of defendants 
objected to such manner of receiving the verdict 
or request the jury to be polled. Tennessee C. R. 
Co. v. Vanhoy, 143 Tenn. 312, 226 S.W. 225, 
1920 Tenn. LEXIS 22 (1920). 


5. Joint Trespassers. 

Action of trespass may be maintained 
against each of the several joint trespassers, 
and judgment against one, without satisfac- 
tion, will not bar an action against the others. 
Knott v. Cunningham, 34 Tenn. 204, 1854 Tenn. 
LEXIS 34 (1854); Brison & Co. v. Dougherty, 62 
Tenn. 93, 1873 Tenn. LEXIS 148 (1873); Nash- 
ville, C. & St. L. R.R. v. Jones, 100 Tenn. 512, 45 
S.W. 681, 1897 Tenn. LEXIS 141 (1897); Nash- 
ville R.R. & Light Co. v. Trawick, 118 Tenn. 273, 
99 S.W. 695, 1906 Tenn. LEXIS 95, 10 L.R.A. 
(n.s.) 191 (1906) (proper judgment on verdict 
improperly assessing several damages in tort, 
and proper method of correcting improper judg- 
ment). 


6. Vindictive Damages Against One Defen- 
dant. 

In an action for libel involving a charge of 
moral turpitude, the jury may, in its discretion, 
award punitive damages, and such damages 
may be assessed against one defendant and not 
against the other, if the circumstances warrant 
such a judgment. Price v. Clapp, 119 Tenn. 425, 
105 S.W. 864, 1907 Tenn. LEXIS 15, 123 Am. 
St. Rep. 730 (1907). 


7. One Defendant Recovering Against An- 
other. 

A defendant in chancery, when jointly inter- 
ested with the complainant in the subject mat- 
ter in litigation, may have relief against a 
codefendant, where the complainant is so en- 
titled, and may recover his proportionate share. 
Henshaw, Ward & Co. v. Wells, 28 Tenn. 568, 
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1848 Tenn. LEXIS 124 (1848); Allen v. Baugus, 
31 Tenn. 404, 1852 Tenn. LEXIS 128 (Tenn. 
Apr. 1852); Gentry v. Gentry, 33 Tenn. 87, 1853 
Tenn. LEXIS 11, 60 Am. Dec. 137 (1853); In- 
gram v. Smith, 38 Tenn. 411, 1858 Tenn. LEXIS 
203 (Tenn. Dec. 1858); Elrod v. Lancaster, 39 
Tenn. 571, 1859 Tenn. LEXIS 280 (1859); Mc- 
Kee v. Dail, 1 Tenn. Ch. App. 689 (1901); Eakin 
v. Riddle, 127 Tenn. 426, 155 S.W. 166, 1912 
Tenn. LEXIS 40 (1912). 


8. Joint Judgment Void as to Part of De- 
fendants. 

The common law rule that a judgment is an 
entire thing, and, therefor, if void as to one 
party, cannot be allowed to stand as to any of 
the other parties, is a purely technical one, and 
was abrogated by the provisions of § 27-1-116 
(repealed); and a joint judgment valid as to one 
defendant or some of the defendants, but void 
as to another or other defendants, will not be 
reversed upon the application of the one or 
those as to whom it is correct. Bently v. 
Hurxthal, 40 Tenn. 378, 1859 Tenn. LEXIS 105 
(1859); Smith v. Foster, 43 Tenn. 139, 1866 
Tenn. LEXIS 29 (1866); Boggess v. Gamble, 43 
Tenn. 148, 1866 Tenn. LEXIS 30 (1866); Webbs 
v. State, 44 Tenn. 199, 1867 Tenn. LEXIS 32 
(1867); Ouly v. Dickinson & Fegan, 45 Tenn. 
486, 1868 Tenn. LEXIS 36 (1868); Williams v. 
Neil, 51 Tenn. 279, 1871 Tenn. LEXIS 163 
(1871); Smith v. Cunningham, 2 Cooper’s Tenn. 
Ch. 565 (1875); Nashville St. Ry. v. Gore, 106 
Tenn. 390, 61 S.W. 777, 1900 Tenn. LEXIS 173 
(1900); Brown & Sons Lumber Co. v. Sessler, 
128 Tenn. 665, 163 S.W. 812, 1915C Am. Ann. 
Cas. 103, 1913 Tenn. LEXIS 79 (1913). 

In replevin actions § 27-1-116 (repealed) has 
no application and if judgment is improper 
against one defendant it will be reversed as to 
both. Ouly v. Dickinson & Fegan, 45 Tenn. 486, 
1868 Tenn. LEXIS 36 (1868). 


9. Effect of Court Rules. 

This section was not changed or modified by 
Tenn. R. Civ. P. 20.01. Henry County Board of 
Education v. Burton, 538 S.W.2d 394, 1976 
Tenn. LEXIS 490 (Tenn. 1976). 


25-1-105. Judgment molded to facts. 


Such and so many judgments, joint, separate, and cross, may be rendered as 
may be necessary to the rights of the parties, or one (1) amount may be set off 
against another and judgment rendered for the residue, or judgment may be 
rendered for the defendant against the plaintiff for any amount or balance for 
which it is found that the plaintiff is liable. 


History. 
Code 1858, § 2974 (deriv. Acts 1855-1856, ch. 


71, § 1); Shan., § 4702; Code 1932, § 8832; 
T.C.A (orig. ed.), § 25-107. 


ail 


Cross-References. 
Judgment molded to facts, § 20-6-403. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
word: 

Tennessee Jurisprudence, 13 Tenn. Juris., 


GENERAL PROVISIONS 
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Forcible Entry and Detainer, § 16; 16 Tenn. 
Juris., Judgments and Decrees, § 21; 23 Tenn. 
Juris., Suretyship, § 30. 


Law Reviews. 
Waiting for the Jury (George W. Jenkins III), 
20 No. 4 Tenn. B.J. 31 (1984). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Equitable Setoff — Jurisdiction to Allow. 

. Judgment Against Husband and Wife for 
Wife’s Tort — Cases Arising Prior to 
Emancipation Statute. 

Replevin Actions. 

. Unlawful Detainer. 

. Attorney’s Lien. 


Coe Woe 


RB Dow 


- In General. 

Such and so many judgments — joint, sepa- 
rate, and cross — may be rendered as may be 
necessary to the rights of the parties at law as 
well as in equity, and such judgments may be 
molded, so as to suit the facts. Ward v. Thomas, 
42 Tenn. 565, 1865 Tenn. LEXIS 103 (1865); 
State v. Covington, 72 Tenn. 51, 1879 Tenn. 
LEXIS 5 (1879); Mason v. Smith, 79 Tenn. 67, 
1883 Tenn. LEXIS 14 (1883); Diamond Service 
Station v. Broadway Motor Co., 158 Tenn. 258, 
12 S.W.2d 705, 1928 Tenn. LEXIS 148 (1929). 


2. Equitable Setoff — Jurisdiction to Al- 
low. 

The circuit court cannot allow a claim in the 
nature of an equitable setoff, under this stat- 
ute, because equitable setoff is a matter of 
equity jurisdiction. Parker v. Britt, 51 Tenn. 
243, 1871 Tenn. LEXIS 154 (1871). 


3. Judgment Against Husband and Wife 
for Wife’s Tort — Cases Arising Prior 
to Emancipation Statute. 

In an action against the husband and wife for 

a libel committed by the wife alone, they are 

both jointly liable for the compensatory dam- 

ages for which the wife is liable, and she alone 
is liable for the additional exemplary or puni- 
tive damages properly allowable, and, under 

§§ 25-1-104, 25-1-105, verdicts and judgments 

should be framed accordingly. Price v. Clapp, 

119 Tenn. 425, 105 S.W. 864, 1907 Tenn. LEXIS 

15, 123 Am. St. Rep. 730 (1907). 

Husband and wife were liable for injuries 
caused by animals kept by wife during the 


husband’s absence and a judgment against 
both was proper. Missio v. Williams, 129 Tenn. 
504, 167 S.W. 473, 1914 Tenn. LEXIS 140, 
L.R.A. (n.s.) 19154500 (1914). 


4. Replevin Actions. 

In replevin suit by finance company against 
deputy sheriff and garage operator to recover 
possession of car owned by debtor the trial 
court properly awarded possession of car to 
garage owner who claimed a lien where car was 
in possession of garage owner though garage 
owner had obtained possession by means of an 
attachment. Securities Inv. Co. v. Armstrong, 
168 Tenn. 462, 79 S.W.2d 570, 1934 Tenn. 
LEXIS 78 (1935). 


5. Unlawful Detainer. 

Where, in an action of unlawful detainer for 
default in payment of rents, the defendant 
retained possession pending a removal of the 
case to the circuit court, by giving the bond, a 
surrender of the possession pending the litiga- 
tion did not relieve the defendant lessee and 
surety from liability on the bond, and, while it 
was unnecessary for the court to render judg- 
ment awarding the plaintiff possession, the 
judgment should recite the facts, including the 
surrender pending the litigation, and declaring 
the beginning of the action, and, as a conse- 
quence, his right to a recovery on the bond for 
rents and costs. Matthews v. Crofford, 129 
Tenn. 541, 167 S.W. 695, 1914 Tenn. LEXIS 144 
(1914). 


6. Attorney’s Lien. 

An excess judgment for defendant, recovered 
by way of recoupment on one of two contracts 
which complainant sued on, may be setoff 
against complainant’s judgment on the other, 
but such right is subordinate to lien for fees of 
complainant’s solicitor on the judgment against 
which there was no recoupment. Mack v. Hug- 
ger Bros. Constr. Co., 10 Tenn. App. 402, — 
S.W.2d —, 1929 Tenn. App. LEXIS 47 (Tenn. Ct. 
App. 1929). 


25-1-106. Damages — Spouse’s loss of consortium. 


There shall exist in cases where such damages are proved by a spouse, a 


right to recover for loss of consortium. 


25-1-106 


History. 
Acts 1969, ch. 86, § 1; T.C.A., § 25-109. 


Law Reviews. 

Loss of Consortium — II. Evolution and Pres- 
ent Treatment of the Action for Loss of Consor- 
tium (Larry B. Luber), 1 Mem. St. U.L. Rev. 
107. 

Loss of Filial Consortium (John A. Day), 37 
No. 5 Tenn. B.J. 26 (2001). 
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Stealing Love in Tennessee: The Thief Goes 
Free, 56 Tenn. L. Rev. 629 (1989). 

To Have and Not Hold: Applying the Discov- 
ery Rule to Loss of Consortium Claims Stem- 
ming from Premarital Latent Injuries, 53 Vand. 
L. Rev. 685 (2000). 

Tort Law — Loss of Consortium Damages for 
Spouse and Children, 67 Tenn. L. Rev. 475 
(2000). 


NOTES TO DECISIONS 


Analysis 


. Independent Right. 

. Prior Right. 

. Worker’s Compensation. 

. Requirements for Recovery. 
Allowance of Recovery. 


. Independent Right. 

Where removal of governmental immunity 
rests upon § 29-20-203, removing immunity for 
injury from unsafe streets and highways, the 
right to recover for loss of consortium is a right 
independent of the spouse’s right to recover for 
the injuries themselves, and is not limited by 
the liability limitations of § 29-20-403. Swaf- 
ford v. Chattanooga, 743 S.W.2d 174, 1987 
Tenn. App. LEXIS 2867 (Tenn. Ct. App. 1987). 

Where the husband was injured during a 
motor vehicle accident, there was material evi- 
dence to support the jury’s award of loss of 
consortium damages to the wife in excess of the 
damages awarded to the husband for his per- 

sonal injuries. Clark v. Shoaf, 209 S.W.3d 59, 
2006 Tenn. App. LEXIS 220 (Tenn. Ct. App. 
2006), appeal denied, Clark v. Shoaf, — S.W.3d 
—,2006 Tenn. LEXIS 882 (Tenn. 2006). 


2. Prior Right. 

Wife was not entitled to recover for loss of 
consortium on basis of automobile accident oc- 
curring prior to the effective date of this sec- 
tion. Burroughs v. Jordan, 224 Tenn. 418, 456 
S.W.2d 652, 1970 Tenn. LEXIS 340 (1970). 


3. Worker’s Compensation. 

Provisions of § 50-6-108 to, the effect that 
right to workers’ compensation is exclusive, 
precluded wife who was receiving workers’ 
compensation benefits from suing husband’s 
employer for loss of consortium based on com- 
pensable injuries of husband. Nichols v. Benco 
Plastics, Inc., 225 Tenn. 334, 469 S.W.2d 135, 
1971 Tenn. LEXIS 347 (1971). 

An employer’s right to subrogation does not 
extend to amounts recovered by the worker’s 
spouse for loss of consortium against a third- 
party tortfeasor; amounts collected by a spouse 
for a cause of action vested solely in that spouse 
are beyond the reach of the statutory subroga- 


tion lien provided for in T.C.A. § 50-6-112(c). 
Hunley v. Silver Furniture Mfg. Co., 38 S.W.3d 
555, 2001 Tenn. LEXIS 112 (Tenn. 2001). 

In workers’ compensation cases, when the 
allocation of damages between an injured 
worker and the injured worker’s spouse is de- 
termined by settlement, a party may request 
approval of the settlement from the court hav- 
ing jurisdiction over the third party claim. 
Hunley v. Silver Furniture Mfg. Co., 38 S.W.3d 
555, 2001 Tenn. LEXIS 112 (Tenn. 2001). 


4, Requirements for Recovery. 

It was not necessary for the wife to testify or 
participate in the trial, where the husband’s 
proof as to injuries and disabilities clearly es- 
tablished her loss of consortium. Swiney v. 
Malone Freight Lines, 545 S.W.2d 112, 1976 
Tenn. App. LEXIS 257 (Tenn. Ct. App. 1976). 

Plaintiffs could not proceed with a loss of 
consortium claim as a result of an accident 
pursuant to T.C.A. § 25-1-106 because they 
were not legally married in that they had no 
valid license as required under T.C.A. §§ 36-3- 
103 and 36-3-109, a common law marriage was 
not recognized in Tennessee, and marriage by 
estoppel was not established. Becker v. Judd, 
646 F. Supp. 2d 923, 2009 U.S. Dist. LEXIS 
73684 (M.D. Tenn. Aug. 19, 2009). 


5. Allowance of Recovery. 

Where removal of governmental immunity 
rests upon § 29-20-203, removing immunity for 
injury from unsafe streets and highways, the 
injured person’s spouse may, where the dam- 
ages are proved, recover for the loss of consor- 
tium. Swafford v. Chattanooga, 743 S.W.2d 174, 
1987 Tenn. App. LEXIS 2867 (Tenn. Ct. App. 
1987). 

Where the wife was injured in an automobile 
accident, the husband was not entitled to dam- 
ages for loss of consortium; the injured party 
was able to assist her husband after the acci- 
dent, and the jury was free to believe that 
changes in plaintiffs’ sex life, if any, were not a 
result of the accident. McPeek v. Lockhart, 174 
S.W.3d 751, 2005 Tenn. App. LEXIS 199 (Tenn. 
Ct. App. 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 817 (Tenn. 2005). 
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25-1-107. Address of losing party. 


Each final judgment shall contain thereon the address, if known to the 
prevailing party, of each person against whom judgment is rendered. Errors in 
names or addresses or failure to include same shall not affect the validity or 
finality of a final judgment. 


History. 
Acts 1982, ch. 548, § 1. 


25-1-108. Identification information — Collection of court costs. 


To aid in the collection of court costs, the security given and any order 
assessing costs shall include sufficient information regarding the unique 
identity of the party at whose instance the action is brought or who is taxed 
with costs. In the case of an individual party or parties, such information may 
include the social security number, driver license number or other unique 
identifying number. In the case of a party other than an individual, such 
information may include the federal employer identification number or other 
corporate or organizational identifying number. If a surety is given on cost 
bond by an attorney, the inclusion of the board of professional responsibility 
number shall be sufficient. Failure to include such numbers shall not affect the 
validity of the action, surety or order nor shall the failure to include the 
number delay the issuance of process. 


History. 
Acts 1998, ch. 692, § 1. 


CHAPTER 2 
CONFESSION OF JUDGMENT 


Section 
25-2-101. Power given before action. 
25-2-102. Confession by surety. 


25-2-101. Power given before action. 


(a) Any power of attorney or authority to confess judgment which is given 
before an action is instituted and before the service of process in such action, 
is declared void; and any judgment based on such power of attorney or 
authority is likewise declared void. 

(b) This section shall not affect any power of attorney or authority given 
after an action is instituted and after the service of process in such action. 


History. Agency, § 22; 16 Tenn. Juris., Judgments and 
Code 1932, § 8848; T.C.A. (orig. ed.), § 25- Decrees, § 78. 
201. 
Law Reviews. 
Cross-References. Due Process — Confession of Judgment Pro- 
Durable power of attorney, title 34,ch.6, part cedures Are Not Unconstitutional Per Se, 25 
1. Vand. L. Rev. 613. 
Textbooks. 


Tennessee Jurisprudence, 1 Tenn. Juris., 


25-2-101 
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NOTES TO DECISIONS 


1. Effect and Operation of Section. 

This statute cannot be given retrospective 
operation to impair obligation of contract and 
does not apply to a power to confess judgment 
incorporated in a note executed prior to the 


enactment of the Code, and such power of 
attorney is irrevocable. Hermitage Loan Co. v. 
Daykin, 165 Tenn. 503, 56 S.W.2d 164, 1932 
Tenn. LEXIS 76 (1933). 


DECISIONS UNDER PRIOR LAW 


Analysis 


— 


. Extent of Power to Confess. 

2. Proceedings Not Amounting to Judgment by 
Confession. 

3. Recitals Not Amounting to Confessed Judg- 
ment. 

4. Presence of Defendant Implied from Recit- 
als. 

5. Uncertainty Voiding Power. 

6. Power of Attorney to Confess — Effect in 
Determining Place Contract Executed. 

7. Filing Written Evidence of Debt — Neces- 
sity. 

8. Confessed Judgment Against Administrator. 

9. Incompetency of Justice — Waiver. 

10. Judgment Above Jurisdictional Amount. 

11. Relief from Operation of Judgment. 

12. Statute of Limitations. 


1. Extent of Power to Confess. 

A written authority empowering a person to 
confess judgment at one term of a particular 
court will not authorize its confession at an- 
other term thereof, because such authority is 
special must be strictly pursued, or it will not 
be binding. Rankin v. T. & W. Eakin & Co., 40 
Tenn. 229, 1859 Tenn. LEXIS 60 (1859). 


2. Proceedings Not Amounting to Judg- 
ment by Confession. 

A justice’s judgment rendered upon a war- 
rant, the service of which is acknowledged by 
the defendant, with a written confession of the 
debt sued on, is not a judgment by confession. 
Cowan, McClung & Co. v. Lowry, 75 Tenn. 620, 
1881 Tenn. LEXIS 158 (1881). 


3. Recitals Not Amounting to Confessed 
Judgment. 

A confessed judgment under a power of attor- 
ney is not required to recite that the power was 
proved. It is sufficient for the judgment to recite 
the power, when it is sufficient in form. 
Caruthers v. Caruthers, 70 Tenn. 264, 1879 
Tenn. LEXIS 173 (1879). 


4, Presence of Defendant Implied from 
Recitals. 

Where the justice’s judgment recites that 
“the defendant confessed judgment,” the per- 
sonal presence of the defendant will be implied. 
Cowan, McClung & Co. v. Lowry, 75 Tenn. 620, 
1881 Tenn. LEXIS 158 (1881). 


5. Uncertainty Voiding Power. 

A power of attorney annexed to a note em- 
powering “any attorney of record within the 
United States or elsewhere to appear for me 
and confess judgment against me as of any 
term for above sum, with costs of suit and five 
percent attorney’s commissions, etc.,” is void 
for uncertainty. Carlin v. Taylor, 75 Tenn. 666, 
1881 Tenn. LEXIS 164 (1881). 

A power conferred upon “any attorney or any 
officer” of a particular corporation is not void for 
uncertainty. Clay v. People’s Finance & Thrift 
Co., 160 Tenn. 390, 25 S.W.2d 578, 1929 Tenn. 
LEXIS 118 (1930). 


6. Power of Attorney to Confess — Effect 
in Determining Place Contract Ex- 
ecuted. 

Power of attorney, contained in a note autho- 
rizing an attorney to confess judgment for the 
makers, pertained to the remedy and was not a 
factor in ascertaining the place where the con- 
tract was made. Deposit Bank of Monroe 
County v. Cherry, 20 Tenn. App. 305, 98 S.W.2d 
521, 1986 Tenn. App. LEXIS 27 (Tenn. Ct. App. 
1936). 


7. Filing Written Evidence of Debt — Ne- 
cessity. 

Filing of written evidence of debt is not a 
prerequisite to the validity of the judgment. 
Arnold v. McCorkle, 65 Tenn. 301, 1873 Tenn. 
LEXIS 350 (1873). 


8. Confessed Judgment Against Adminis- 
trator. 

A confessed judgment against an administra- 
tor, under a power of attorney, is not invalid, 
although both the judgment and the power bear 
date after the expiration of the statutory period 
for presenting claims after the qualification of 
the administrator. Caruthers v. Caruthers, 70 
Tenn. 264, 1879 Tenn. LEXIS 173 (1879). 


9. Incompetency of Justice — Waiver. 

The written confession of a judgment before 
the justice of the peace related to either party is 
a substantial compliance with section requiring 
the waiver of the relationship of the justice to 
be in writing, and estops the party to question 
the validity of the judgment on account of such 
incompetency. Hilton v. Dan’l Miller & Co., 73 
Tenn. 395, 1880 Tenn. LEXIS 148 (1880); 
Holmes v. Eason, 76 Tenn. 754, 1882 Tenn. 
LEXIS 6 (1882). 
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10. Judgment Above Jurisdictional 
Amount. 

A judgment by confession for a sum not 
within the jurisdiction of the court rendering it 
is void as to the other creditors of the confessed 
judgment debtor, but it may not be void as to 
himself. Alley v. Myers, 2 Cooper’s Tenn. Ch. 
206 (1875). See Hilton v. Dan’] Miller & Co., 73 
Tenn. 395, 1880 Tenn. LEXIS 148 (1880). 

A justice of the peace is without jurisdiction 
to render judgment by confession for an amount 
above his statutory jurisdiction. Hughes v. 
Helms, 52 S.W. 460, 1898 Tenn. Ch. App. 


LEXIS 156 (1898). 


11. Relief from Operation of Judgment. 

After the confession, failure of consideration 
may not be set up by resort to chancery. Rags- 
dale v. Gossett, 70 Tenn. 729, 1879 Tenn. LEXIS 
233 (1879). 

A judgment by confession is a release of 
errors, and no appeal or writ of error lies. 
Hilton v. Dan’! Miller & Co., 73 Tenn. 395, 1880 
Tenn. LEXIS 148 (1880). 

The validity of the judgment cannot be con- 
tested by a stayor or garnishee, if the principal 
submits to the judgment. Cowan, McClung & 
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Co. v. Lowry, 75 Tenn. 620, 1881 Tenn. LEXIS 
158 (1881); Illinois Cent. R.R. v. Brooks, 90 
Tenn. 161, 16 S.W. 77, 1891 Tenn. LEXIS 7, 25 
Am. St. Rep. 673 (1891). 

Certiorari to justice of the peace lies where 
defendant was deprived of the right to show 
that the judgment, in fact, lacked authority as 
to confession by reason of his intervening bank- 
ruptcy. Doyle v. Fly, 1 Tenn. Civ. App. (1 Hig- 
gins) 263 (1910). 

A bill to restrain enforcement of judgment 
may be filed on account of usury, under confes- 
sion by third person authorized to confess. Clay 
v. People’s Finance & Thrift Co., 160 Tenn. 390, 
25 S.W.2d 578, 1929 Tenn. LEXIS 118 (1930); 
Hermitage Loan Co. v. Daykin, 165 Tenn. 508, 
56 S.W.2d 164, 1932 Tenn. LEXIS 76 (1933). 


12. Statute of Limitations. 

Power to confess judgment on a note barred 
by six year statute is not exercisable and cer- 
tiorari would issue to stay judgment of a justice 
of the peace and quash execution or attachment 
barred thereon. Williams v. Wilborne, 170 Tenn. 
289, 95 S.W.2d 41, 1935 Tenn. LEXIS 134 
(1936). 


No surety shall be permitted to confess judgment, or allow judgment to go by 
default, if the principal will be made a defendant to the suit, and tender to the 
surety, for the principal’s indemnity, sufficient collateral security, to be ap- 
proved by the court before whom the suit is pending. 


History. 

Code 1858, § 3624 (deriv. Acts 1801, ch. 15, 
§ 3); Shan., § 5389; Code 1932, § 9548; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 25-202. 


Cross-References. 
Power of surety to move for judgment, § 25- 
3-122. 


Textbooks. : 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 78; 23 Tenn. Juris., 
Suretyship, § 30. 
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Endorser — Allegations. 
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1. Directory Nature. 

This provision is directory to the court, and a 
failure to enforce it does not vitiate the judg- 
ment. Roberts v. Rose & Mathews, 21 Tenn. 
145, 1840 Tenn. LEXIS 51 (1840). 


2. Surety’s Rights Under Section. 

This section does not require notice to the 
principal, in order that he may have the prin- 
cipal, in order that he may have an opportunity 


to tender the indemnity. If no offer is made by 
the principal to defend and give counter secu- 
rity, the surety is not obliged to defend. The 
surety can confess judgment, if no such offer is 
made, for more than what is legally due, but he 
can only recover from his principal what is 
legally due. Williams v. Greer’s Adm’rs, 5 Tenn. 
235, 1817 Tenn. LEXIS 106 (1817); Newnan v. 
Campbell, 8 Tenn. 63, 8 Tenn. 69, 1827 Tenn. 
LEXIS 9 (1827). 


3. Maker Seeking to Enjoin Judgment 
Against Endorser — Allegations. 
Where the makers of a note put in a plea of 
nil debit and payment, but the accommodation 
endorser put in no plea, and upon notice from 
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the makers that they will ask leave to file pleas 
setting up usury in bar of the action, the 
plaintiff dismissed the suit as to the makers, 
and took judgment by default against the ac- 
commodation endorser whereupon, at the same 
term, he took judgment over by motion against 
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endorser and the latter’s judgment against 
himself, without alleging that he offered to 
indemnify such endorser or to make defense, or 
that there was a fraudulent combination be- 
tween the payee and such endorser there is no 
equity in the bill. Myers v. City Nat’l Bank, 1 


one of the makers who thereupon filed a bill to 


Shan. 412 (1875). 


enjoin the judgment of plaintiff against such 


Section 


25-3-101. 
25-3-102. 
25-3-103. 
25-3-104. 
25-3-105. 
25-3-106. 
25-3-107. 
25-3-108. 
25-3-109. 
25-3-110. 
25-3-111. 
25-3-112. 
25-3-113. 
25-3-114. 
25-3-115. 
25-3-116. 
25-3-117. 
25-3-118. 
25-3-119. 
25-3-120. 
25-3-121. 
25-3-122. 
25-3-123. 
25-3-124. 
25-3-125. 
25-3-126. 
25-3-127. 
25-3-128. 
25-3-129. 
25-3-130. 
25-3-131. 
25-3-132. 
25-3-133. 
25-3-134. 
25-3-135. 
25-3-136. 
25-3-137. 
25-3-138. 
25-3-139. 
25-3-140. 
25-3-141. 
25-3-142. 
25-3-143. 
25-3-144. 


CHAPTER 3 
JUDGMENT BY MOTION 


Motion by plaintiff against executive officer. 
Motion by defendant against executive officer. 
Motion for costs. 

Collections on causes cognizable before general sessions judge. 
Penalty for failure to return process. 
Death of officer or surety. 

Execution as evidence. 

Evidence of receipt of execution by officer. 
Proof of return from another county. 
Inability to return as defense. 

Judgment against clerks. 

Judgment against special commissioner. 
Judgment against deputy clerk. 
Judgment for executive officers. 
Jurisdiction of motion on bond. 
Jurisdiction of motion against deputy. 
Judgment against county trustee. 

Motion against tax collector. 

Judgment against attorney. 

Jurisdiction of motions against attorneys. 
Striking attorney from rolls. 

Motion by surety. 

Joint or several motion. 

Surety on confessed judgment. 

Stayors. 

Accommodation endorsers. 

Motion against cosurety. 

Personal representatives. 

Jurisdiction of motions. 

Jurisdiction of special courts. 

Production of records. 

Trial of fact of suretyship. 

Trial of fact of cosuretyship. 

Amount of judgment. 

Parties to motions for summary judgment in general. 
Motion on defective bond. 

Times notice not required. 

Notice to constables. 

Security for costs. 

Venue of motions. 

Concurrent jurisdiction of circuit court. 
Amount of recovery. 

Remedy cumulative. 


Return and reimbursement of funds wrongfully granted against individual protected by 


Servicemembers Civil Relief Act. 
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25-3-101. Motion by plaintiff against executive officer. 


Judgment by motion may be had against any sheriff, coroner, or constable, or 
other executive officer, to whom an execution is directed and received by such 
officer for the amount due upon such execution, and twelve and one-half 
percent (12142%) damages, in cases when such officer: 

(1) fails to make due and proper return of such execution; 
(2) makes a false or insufficient return; or 
(3) fails to pay over money collected on such execution. 


History. 

Code 1858, § 3594 (deriv. Acts 1803, ch. 18, 
§§ 1, 2; 1835-1836, ch. 17, § 4; 1835-1836, ch. 
19, § 6); Shan., § 5359; Code 1932, § 9518; 
T.C.A. (orig. ed.), § 25-301. 


Cross-References. 

Clerk or judge failing to pay over revenue, 
§§ 9-2-115, 9-2-117. 

Failure to pay over redemption money, § 66- 
8-113. 

Motion against collector of revenue, §§ 67-1- 
1602(b) — 67-1-1611. 

Motion against county trustee, §§ 8-11-106 
— 8-11-109. 

Motion against sheriff, § 8-8-204. 

Motion against tax collector on failure to 
settle, § 67-1-1602. 

Motions cognizable before general sessions 
judge, § 16-15-733. 

Summary judgment, Tenn. R. Civ. P. 56. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 8, 560. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 30; 17 Tenn. Juris., Justices of 
the Peace and General Sessions Court, § 17; 19 
Tenn. Juris., Motions and Summary Proceed- 
ings, §§ 4, 6; 22 Tenn. Juris., Sheriffs, §§ 15, 
TSEZ5426) 


Law Reviews. 
Summary Judgment Procedure for Tennes- 
see (Chas. S. Coffey), 16 Tenn. L. Rev. 393. 
Trick or Treat? Summary Judgment in Ten- 
nessee after Hannan V. Alltel Publishing Co. 
(Judy M. Cornett), 77 Tenn. L. Rev. 305 (2010). 


Attorney General Opinions. 

Enforcement of statutory requirements for 
constables, OAG 99-025, 1999 Tenn. AG LEXIS 
26 (2/16/99). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 

2. Summary Judgments Generally. 

3. —Jury. 

4, —Appeal. 

5. Proceedings Against Officers Serving Pro- 
cess Generally. 

6. —Notice of Motion. 

7. —Officer Against Whom Motion Made. 

8. —Time of Making Return. 

9. —Conclusiveness of Return. 

10. —Particular Requisites for Judgment. 

11. —Amendment of Motion. 

12. —Waiver. 

13. —Defenses. 

14, —Judgment. 

15. —Costs. 

16. Nonreturn of Execution. 

17. —Return — Requisites. 

18. —Execution Against Officer Himself. 

19. —Proof Required. 

20. —Defenses to Nonreturn. 


21. — —Expiration of Term of Office. 
22. — —Insolvency of Defendant. 
23. ——LInstructions or Intermeddling of 


Plaintiff. 
24. — —Mistake or Ignorance of Law. 


25. — —Officer Agent of Plaintiff. 

26. ——Payment Before Return Day. 
27. — —Taking Out Alias Execution. 
28. — —Tender. 


29. —Action in Appellate Court. 

30. False or Insufficient Return. 

31. —Illegal Return. 

32. —Amendment of Return. 

33. —Motion to Show Ground. 

34. —Falsity or Insufficiency to Appear on Re- 
turn. 

35. —Sufficiency of Return. 

36. —Defenses to False or Insufficient Return. 

37. —Estoppel. 

38. Nonpayment of Money Collected. 

39. —Payment to Party Entitled. 

40. —Payment into Court. 

41. —Attachment and Garnishment. 

42. —Sureties of Officers — Liability. 

43. —Res Judicata. 

44. Relation to Other Statutes. 


1. Construction. 

Summary proceedings and remedies are in 
derogation of the common law, and must be 
strictly construed and pursued. Miller’s Lessee 
v. Holt, 1 Tenn. 49, 1804 Tenn. LEXIS 16 (1799); 
M’Crea v. Galey, 1 Tenn. 251, 1807 Tenn. LEXIS 
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24 (1807); Rice v. Kirkman, 22 Tenn. 415, 1842 
Tenn. LEXIS 115 (1842); Hall v. Tompkins, 28 
Tenn. 592, 1848 Tenn. LEXIS 126 (1848); Wat- 
kins v. Barnes, 33 Tenn. 201, 1853 Tenn. LEXIS 
30 (1853); Voorhies v. Dickson, 33 Tenn. 348, 
1853 Tenn. LEXIS 52 (1853); Hearn v. Ewin, 
Pendleton & Co., 43 Tenn. 399, 1866 Tenn. 
LEXIS 67 (1866); Wingfield v. Crosby, 45 Tenn. 
241, 1867 Tenn. LEXIS 124 (1867); Stuart v. 
McCuistion, 48 Tenn. 427, 1870 Tenn. LEXIS 
82 (1870); Fry v. Britton, 49 Tenn. 606, 1871 
Tenn. LEXIS 50 (1871); Wynne v. Taylor, 52 
Tenn. 691, 1871 Tenn. LEXIS 297 (1871); Wood- 
ward v. Alston, 59 Tenn. 581, 1873 Tenn. LEXIS 
118 (1873); Prowell v. Fowlkes, 64 Tenn. 649, 
1875 Tenn. LEXIS 148 (1875); Erkman v. Car- 
nes, 101 Tenn. 136, 45 S.W. 1067, 1898 Tenn. 
LEXIS 41 (1898); Morgan v. Betterton, 109 
Tenn. 84, 69 S.W. 969, 1902 Tenn. LEXIS 60 
(1902). 

No strained construction will be given to 
make the statute reach cases not within the 
obvious purview. Smith v. Wells, 13 Tenn. 201, 
13 Tenn. 202, 1833 Tenn. LEXIS 137 (1833). 

Venditioni exponas is an execution within the 
meaning of the statutes giving remedies by 
motion for defaults as to executions. Webb v. 
Armstrong, 24 Tenn. 379, 1844 Tenn. LEXIS 84 
(1844); Henry v. Wilson, 77 Tenn. 176, 1882 
Tenn. LEXIS 33 (1882). 


2. Summary Judgments Generally. 

Where a court proceeds according to the 
course of the common law, all presumptions are 
in favor of the correctness of its action; but 
where it proceeds in a summary way, under a 
statutory authority, the record must show that 
the authority was strictly pursued. To make a 
judgment by motion valid, all material facts 
authorizing the exercise of the jurisdiction 
must affirmatively appear. Accordingly, the 
judgment must set forth a state of facts autho- 
rizing its rendition, and if any one of such facts 
be missing, the judgment will be void. Marshal 
v. Hill, 16 Tenn. 101, 1835 Tenn. LEXIS 52 
(1835); Scott v. Lanham, 16 Tenn. 420, 1835 
Tenn. LEXIS 97 (1835); Ferrel v. Finch, 16 
Tenn. 432, 1835 Tenn. LEXIS 99 (1835); Hub- 
bard v. Cole, 17 Tenn. 502, 1836 Tenn. LEXIS 
94 (1836); McNairy v. Eastland, 18 Tenn. 310 
(1837); Jones v. Read, 20 Tenn. 335, 1839 Tenn. 
LEXIS 58 (1839); Snell v. Rawlings, 22 Tenn. 
85, 1842 Tenn. LEXIS 34 (1842); Barry v. Pat- 
terson, 22 Tenn. 313, 1842 Tenn. LEXIS 91 
(1842); Burt v. Davidson, 24 Tenn. 425, 1844 
Tenn. LEXIS 104 (1844); Ragsdale v. State, 32 
Tenn. 416, 1852 Tenn. LEXIS 93 (1852); Can- 
non v. Wood, 34 Tenn. 177, 1854 Tenn. LEXIS 
29 (1854); Haynes v. Gates, 39 Tenn. 598, 1859 
Tenn. LEXIS 286 (Tenn. Apr. 1859); McDaniel v. 
Goodall, 42 Tenn. 391, 1865 Tenn. LEXIS 80 
(1865); Crockett v. Parkison, 43 Tenn. 219, 1866 
Tenn. LEXIS 40 (1866); Stuart v. McCuistion, 
48 Tenn. 427, 1870 Tenn. LEXIS 82 (1870); 
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Rucker v. Moore, 48 Tenn. 726, 1870 Tenn. 
LEXIS 139 (1870); Wynne v. Taylor, 52 Tenn. 
691, 1871 Tenn. LEXIS 297 (1871); Gunn v. 
Boone, 54 Tenn. 8, 1871 Tenn. LEXIS 409 
(1871); Anderson v. Binford, 61 Tenn. 310, 1872 
Tenn. LEXIS 377 (1872); Ex parte Savage, 63 
Tenn. 337, 1874 Tenn. LEXIS 257 (1874); Gal- 
braith v. Chestnutt, 2 Shan. 99 (1876). 

In summary proceedings, as well before jus- 
tices (now judges of the courts of general ses- 
sions) as before courts of record, every fact 
which is necessary to give the court jurisdiction 
and to authorize the judgment must be set out 
in the judgment as having been made to ap- 
pear. Burt v. Davidson, 24 Tenn. 425, 1844 
Tenn. LEXIS 104 (1844); Wynne v. Taylor, 52 
Tenn. 691, 1871 Tenn. LEXIS 297 (1871). 

While in the statute no specification is made 
in respect to summary judgment against lendee 
of court funds, none was needed, as summary 
power in such case has existed from time im- 
memorial over lendee and his sureties. Vaughn 
v. Tealey, 39 S.W. 868, 1896 Tenn. Ch. App. 
LEXIS 93 (1896). 

Unless bond so conditioned as to justify a 
summary judgment, court will not read such 
condition into bond, and such judgment must 
recite the jurisdictional facts, such as nature, 
condition and penalty of bond. Phillips v. 
Landess, 152 Tenn. 682, 280 S.W. 694, 1925 
Tenn. LEXIS 113 (1926). 


3. —Jury. 

The motion is regularly triable by the court, 
without a jury, and the proof should be heard by 
the court, and recited in the judgment as hav- 
ing appeared to the court. Clingman v. Barrett, 
25 Tenn. 20, 1845 Tenn. LEXIS 3 (1845); Crow- 
der v. Bradley, 1 Shan. 6438 (1876). See Kirkpat- 
rick v. State, 19 Tenn. 124, 1838 Tenn. LEXIS 
32 (1838); Coffee v. Neely, 49 Tenn. 304, 1871 
Tenn. LEXIS 10 (1871); Coulter v. Davis, 81 
Tenn. 451, 1884 Tenn. LEXIS 57 (1884). 

Where in the trial of a motion against an 
officer for nonreturn of an execution, the matter 
should not be submitted to a jury, such im- 
proper practice is not alone reversible error, 
and if disputed facts are submitted to the jury, 
it is nevertheless the duty of the judge to render 
proper judgment on the facts before him. Crow- 
der v. Bradley, 1 Shan. 643 (1876). 


4, —Appeal. 

Although the facts are not recited in the 
judgment by motion, if they are set out in the 
bill of exceptions, the appellate court can see 
that the court below had jurisdiction, and will 
affirm the judgment. Clingman v. Barrett, 25 
Tenn. 20, 1845 Tenn. LEXIS 3 (1845); Gunn v. 
Boone, 54 Tenn. 8, 1871 Tenn. LEXIS 409 
(1871). 

The recitals of all the necessary facts in a 
judgment by motion are not conclusive, if the 
bill of exceptions does not contain the evidence 
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of the facts recited. Steele v. Davis, 52 Tenn. 75, 
1871 Tenn. LEXIS 235 (1871). 

The rule requiring summary judgments to 
recite fully the jurisdictional facts does not 
apply to appellate judgments. Bittick v. McE- 
wen, 54 Tenn. 1, 1871 Tenn. LEXIS 408 (1871). 

On appeal from judgment dismissing a mo- 
tion, the appellate court cannot, on the proofs 
filed and recited in the motion, without a bill of 
exceptions, render judgment final on the mer- 
its. State v. Allison, 55 Tenn. 1, 1872 Tenn. 
LEXIS 111 (1872). 


5. Proceedings Against Officers Serving 
Process Generally. 


6. —Notice of Motion. 

Notice of a motion against an officer for 
failure to return an execution need not require 
him to produce the execution. Armstrong v. 
Apple, 42 Tenn. 280, 1865 Tenn. LEXIS 57 
(1865). 


7. —Officer Against Whom Motion Made. 

As the motion is given against the officer “to 
whom an execution is directed,” this excludes a 
deputy sheriff, as the execution is directed to 
the sheriff, and not to the deputy, and for the 
default of the deputy, the motion should be 
made against the sheriff and his sureties. Snell 
v. Rawlings, 22 Tenn. 85, 1842 Tenn. LEXIS 34 
(1842); Rose v. Lane, 22 Tenn. 218, 1842 Tenn. 
LEXIS 72 (1842), criticized, Reichman v. Har- 
ris, 252 F. 371, 1918 U.S. App. LEXIS 2071 (6th 
Cir. Tenn. 1918); Vance v. Campbell, 27 Tenn. 
524, 1847 Tenn. LEXIS 123 (1847); Robertson v. 
Lessan & Dougan, 47 Tenn. 159, 1869 Tenn. 
LEXIS 27 (1869); State ex rel. Little v. Slagle, 
115 Tenn. 336, 89 S.W. 326, 1905 Tenn. LEXIS 
67 (1905). 


8. —Time of Making Return. 

Evidence did not sustain the contention that 
return was not made on the first day of the 
term. Roberts v. Bostick, 25 Tenn. 232, 1845 
Tenn. LEXIS 67 (1845). 

Shortly before the return day the sheriff 
receives the execution, he must make due re- 
turn thereof by the return day, or incur the 
statutory penalty, though, if tendered to him 
too late to make a levy and return it, he might 
perhaps refuse to receive it, but he could not 
refuse to receive it simply because he would not 
have time to make sale by the return day. 
McCrory v. Chaffin, 31 Tenn. 307, 1851 Tenn. 
LEXIS 73 (1851); Eaken & Co. v. Boyd, 37 Tenn. 
204, 1857 Tenn. LEXIS 107 (1857), criticized, 
Granberry v. Crosby, 54 Tenn. 579, 1872 Tenn. 
LEXIS 88 (1872); W. B. Chaffin & Bro. v. Stuart, 
60 Tenn. 296, 1872 Tenn. LEXIS 493 (1872); 
Greer v. Milam, 3 Shan. 732 (1876). 

The language of the statute is imperative on 
the officer to return the execution within the 
time prescribed by law, and if he fails to make 
such return, he and his sureties are liable. 
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Armstrong v. Apple, 42 Tenn. 280, 1865 Tenn. 
LEXIS 57 (1865). 


9. —Conclusiveness of Return. 

The return must show that the sheriff has 
done what the law requires of him, or a good 
reason why not. The return must be full and 
complete in itself, embracing every matter re- 
quired to be stated. If a delivery bond was 
taken and forfeited, these facts form a proper 
and necessary part of the return, and their 
existence can be known to the court only from 
the certified return of the sheriff upon the writ. 
Therefore, in a proceeding directly impeaching 
the sufficiency of such return, and seeking to 
hold the sheriff responsible on account thereof, 
it is not permissible to look beyond the return to 
any extrinsic matter in aid of its defects. Union 
Bank v. Barnes, 29 Tenn. 244, 1849 Tenn. 
LEXIS 57 (1849); McCrory v. Chaffin, 31 Tenn. 
307, 1851 Tenn. LEXIS 73 (1851); Eaken & Co. 
v. Boyd, 37 Tenn. 204, 1857 Tenn. LEXIS 107 
(1857), criticized, Granberry v. Crosby, 54 Tenn. 
579, 1872 Tenn. LEXIS 88 (1872); Hill v. Hin- 
ton, 39 Tenn. 124, 1858 Tenn. LEXIS 262 
(1858); Wingfield v. Crosby, 45 Tenn. 241, 1867 
Tenn. LEXIS 124 (1867); Granberry v. Crosby, 
54 Tenn. 579, 1872 Tenn. LEXIS 88 (1872); 
Crowder v. Bradley, 1 Shan. 643 (1876); Greer v. 
Milam, 3 Shan. 732 (1876); Davis v. Reaves, 75 
Tenn. 585, 1881 Tenn. LEXIS 155 (1881); 
Warder v. Millard, 76 Tenn. 581, 1881 Tenn. 
LEXIS 49 (1881); Hutton v. Campbell, 78 Tenn. 
170, 1882 Tenn. LEXIS 160 (1882); Cowan v. 
Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 Tenn. 
LEXIS 111 (1895); Nichol v. Ridley, 13 Tenn. 62, 
138 Tenn. 63, 1833 Tenn. LEXIS 107 (1833). 
SeeTrigg v. McDonald, 21 Tenn. 386, 1841 Tenn. 
LEXIS 22 (1841); Raines v. Childress, 21 Tenn. 
449, 1841 Tenn. LEXIS 43 (1841); Green v. 
Lanier, 52 Tenn. 662, 1871 Tenn. LEXIS 294 
(1871). 

On motion against a sheriff and sureties for 
nonreturn, insufficient or false return, nothing 
but the face of the return is looked to, and 
extrinsic evidence to contradict is inadmissible. 
Farmers’ Bank vy. Wyatt, 163 Tenn. 31, 40 
S.W.2d 402, 1930 Tenn. LEXIS 135 (1931). 


10. —Particular Requisites for Judgment. 

Requisites that must particularly appear are 
as follows: 

That motion was made at the next term, or 
that notice was given. Singleton v. Bell, 3 Tenn. 
267 (1813). 

Grounds of the motion. Cheatham v. Jones & 
Co., 6 Tenn. 37, 1818 Tenn. LEXIS 17 (1818); 
Francis v. Washburn, 6 Tenn. 294, 6 Tenn. 293, 
1818 Tenn. LEXIS 58 (1818); Watkins v. 
Barnes, 33 Tenn. 201, 1853 Tenn. LEXIS 30 
(1853); Johnson v. Bruster, 61 Tenn. 99, 1872 
Tenn. LEXIS 346 (1872). 

Description of the execution, giving the name 
of the defendant. Cheatham v. Jones & Co., 6 
Tenn. 37, 1818 Tenn. LEXIS 17 (1818); Francis 
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v. Washburn, 6 Tenn. 294, 6 Tenn. 293, 1818 
Tenn. LEXIS 58 (1818); Watkins v. Barnes, 33 
Tenn. 201, 1853 Tenn. LEXIS 30 (1853). 

Exception as to strictness of rule in motion 
judgments against officers. Cook v. Smith, 9 
Tenn. 148, 1829 Tenn. LEXIS 29 (1829); Can- 
non v. Wood, 34 Tenn. 177, 1854 Tenn. LEXIS 
29 (1854). 

Jurisdictional facts. Garner v. Carrol, 15 
Tenn. 364, 15 Tenn. 365, 1835 Tenn. LEXIS 12 
(1835); Ragsdale v. State, 32 Tenn. 416, 1852 
Tenn. LEXIS 93 (1852). 

In whose favor the execution issued. Marshal 
v. Hill, 16 Tenn. 101, 1835 Tenn. LEXIS 52 
(1835). 

Facts showing failure to make due and 
proper return must be stated, not merely the 
legal conclusion that due and proper return 
was not made. Snell v. Rawlings, 22 Tenn. 85, 
1842 Tenn. LEXIS 34 (1842). 

Where the motion is against the sheriff for 
the default of his deputy, the deputyship must 
be explicitly stated, and it must be explicitly 
stated that it appeared to the court that the 
sureties were such. Snell v. Rawlings, 22 Tenn. 
85, 1842 Tenn. LEXIS 34 (1842); Ex parte 
Savage, 63 Tenn. 337, 1874 Tenn. LEXIS 257 
(1874). 

Suretyship of the sureties, when defendants. 
Barry v. Patterson, 22 Tenn. 313, 1842 Tenn. 
LEXIS 91 (1842); Burt v. Davidson, 24 Tenn. 
425, 1844 Tenn. LEXIS 104 (1844). 

Recital of judgment on which execution is- 
sued. Burt v. Davidson, 24 Tenn. 425, 1844 
Tenn. LEXIS 104 (1844). 

Due service of notice where notice was nec- 
essary. Burt v. Davidson, 24 Tenn. 425, 1844 
Tenn. LEXIS 104 (1844); Curry v. Munford, 52 
Tenn. 61, 1871 Tenn. LEXIS 233 (1871). 

The motion must contain the necessary recit- 
als, which cannot be gathered from a notice 
containing them, although spread upon the 
minutes. Johnson v. Bruster, 61 Tenn. 99, 1872 
Tenn. LEXIS 346 (1872). 


11. —Amendment of Motion. 

The motion for failure to return an execution 
or for a false return is in the nature of a 
pleading, and substantial certainty is all that is 
required; and such motion may be amended. 
Hix v. Cornelison, 47 Tenn. 299, 1869 Tenn. 
LEXIS 45 (1869). 


12. —Waiver. 

The issuance of an alias execution or receipts 
for portion of an execution does not operate to 
waive right to motion. Dunnaway v. Collier, 49 
Tenn. 10, 1870 Tenn. LEXIS 181 (1870). 

Taking out alias execution and receiving the 
money collected thereon is not a waiver of 
nonreturn or insufficient return but is a waiver 
of false return. Sawyers v. Glenn, 58 Tenn. 754, 
1872 Tenn. LEXIS 329 (1872). 


13. —Defenses. 
A tender of the amount of the execution by 
the officer, after the notice and before the mo- 
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tion, is no defense, unless the tender be ac- 
cepted, for the penalty of 12% percent, as dam- 
ages, cannot be defeated in this way. Chaffin v. 
Crutcher, 34 Tenn. 360, 1854 Tenn. LEXIS 53 
(1854); Young v. Donaldson, 49 Tenn. 52, 1870 
Tenn. LEXIS 189 (1870). 

One of several plaintiffs in a judgment, or one 
of several owners of a judgment may bind his 
coplaintiffs or coowners by a receipt of pay- 
ment, release, or other act, and may, conse- 
quently, protect the sheriff by his acts or in- 
structions. State use of Meek v. Rose, 71 Tenn. 
531, 1879 Tenn. LEXIS 112 (1879). 


14. —Judgment. 

The judgment need not recite the evidence 
sustaining the facts averred. Scott v. Lanham, 
16 Tenn. 420, 1835 Tenn. LEXIS 97 (1835); 
Ferrel v. Finch, 16 Tenn. 432, 1835 Tenn. 
LEXIS 99 (1835); Jones v. Read, 20 Tenn. 335, 
1839 Tenn. LEXIS 58 (1839); Burt v. Davidson, 
24 Tenn. 425, 1844 Tenn. LEXIS 104 (1844). 

The judgment must set out the facts and not 
merely conclusions of law. Snell v. Rawlings, 22 
Tenn. 85, 1842 Tenn. LEXIS 34 (1842). 

If, by concealment of fact of payments, judg- 
ment is taken for a greater than true sum, it is 
a fraud on the officer and on the law. Smith v. 
Van Bebber, 31 Tenn. 110, 1851 Tenn. LEXIS 28 
(1851). 

Where two judgments were rendered for the 
same debt against different parties, and execu- 
tions issued, on a motion against a sheriff for 
default in returning the executions, the court 
will only render one judgment against the sher- 
iff. Bank of Tennessee v. Cannon, 49 Tenn. 428, 
1871 Tenn. LEXIS 28 (1871). 

A judgment based upon a motion, if deficient 
in proper recitals, is void, though such motion 
may refer to a notice, already spread upon the 
minutes, which embraces the necessary facts. 
Johnson v. Bruster, 61 Tenn. 99, 1872 Tenn. 
LEXIS 346 (1872). 

A judgment on motion in favor of a sheriff 
precludes a subsequent suit for the same de- 
fault, where the court had jurisdiction on the 
motion to render a judgment against the sher- 
iff. State v. McCallum, 61 Tenn. 101, 1872 Tenn. 
LEXIS 347 (1872). 


15. —Costs. 

Although the costs are collected in the name ~ 
of the plaintiff in the execution, he has no 
interest in them, and they are to be paid to the 
parties entitled to them, and in whose favor 
they are taxed. Smith v. Van Bebber, 31 Tenn. 
110, 1851 Tenn. LEXIS 28 (1851); Carey v. 
Campbell, 35 Tenn. 62, 1855 Tenn. LEXIS 14 
(1855); State v. Nance, 69 Tenn. 644, 1878 Tenn. 
LEXIS 148 (1878). 


16. Nonreturn of Execution. 


17. —Return — Requisites. 
The return of an execution is the written 
statement by the sheriff, certified to the court, 
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under sanction of his oath and official respon- 
sibility, of what he has done touching the ex- 
ecution of the writ, and the return must be full 
and complete in itself, embracing every matter 
required to be stated. Union Bank v. Barnes, 29 
Tenn. 244, 1849 Tenn. LEXIS 57 (1849); Davis 
v. Reaves, 75 Tenn. 585, 1881 Tenn. LEXIS 155 
(1881); Hutton v. Campbell, 78 Tenn. 170, 1882 
Tenn. LEXIS 160 (1882); Farmers’ Bank v. 
Wyatt, 163 Tenn. 31, 40 S.W.2d 402, 1930 Tenn. 
LEXIS 135 (1931). 

It is not a “return” merely to hand in the writ, 
and there must be a proper statement endorsed 
on it. Hill v. Hinton, 39 Tenn. 124, 1858 Tenn. 
LEXIS 262 (1858). 

When process is brought into court with 
official endorsement thereon, whether true or 
false, it is a return. Farmers’ Bank v. Wyatt, 
163 Tenn. 31, 40 S.W.2d 402, 1930 Tenn. LEXIS 
135 (1931). 


18. —Execution Against Officer Himself. 

A sheriff is not obliged to accept an execution 
against himself, but if he does so, he must make 
due return thereof. Kinzer v. Helm, 54 Tenn. 
672, 1872 Tenn. LEXIS 103 (1872). 


19. —Proof Required. 

To sustain a motion for the nonreturn of an 
execution, it must be proved affirmatively that 
the execution was not returned. Gibson v. Mar- 
tin, 26 Tenn. 127, 1846 Tenn. LEXIS 76 (1846). 


20. —Defenses to Nonreturn. 


21. — —Expiration of Term of Office. 

The officer is not liable upon motion for 
nonreturn of an execution where his term of 
office expired before the return day. Neil v. 
Beaumont, Vanleer & Co., 40 Tenn. 556, 1859 
Tenn. LEXIS 163 (1859); State use of Nolin v. 
Parchmen, 40 Tenn. 609, 1859 Tenn. LEXIS 
180 (1859); Kinzer v. Helm, 54 Tenn. 672, 1872 
Tenn. LEXIS 103 (1872). See Todd v. Jackson, 
22 Tenn. 398, 1842 Tenn. LEXIS 108 (1842); 
Sherrell v. Goodrum, 22 Tenn. 419, 1842 Tenn. 
LEXIS 116 (1842); Campbell v. Cobb, 34 Tenn. 
18, 1854 Tenn. LEXIS 4 (1854); Howell v. Don- 
aldson, 54 Tenn. 206, 1872 Tenn. LEXIS 36 
(1872). 


22. ——lInsolvency of Defendant. 

It was a good defense to a common law action 
on an officer’s bond for nonreturn of an execu- 
tion that the defendant was insolvent and 
plaintiff was not injured by the nonreturn. 
Wood v. Orr, 18 Tenn. 505, 1837 Tenn. LEXIS 69 
(1837); Fowler v. Bledsoe, 27 Tenn. 509, 1847 
Tenn. LEXIS 117 (1847). 

It is no defense to the motion for the nonre- 
turn of an execution that the defendant was 
insolvent, and that, therefore, the plaintiff was 
not injured by the nonreturn. Webb v. Arm- 
strong, 24 Tenn. 379, 1844 Tenn. LEXIS 84 
(1844); Fowler v. McDaniel, 53 Tenn. 529, 1871 
Tenn. LEXIS 390 (1871); W. B. Chaffin & Bro. v. 
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Stuart, 60 Tenn. 296, 1872 Tenn. LEXIS 493 
(1872); Crowder v. Bradley, 1 Shan. 643 (1876); 
Cowan v. Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 
Tenn. LEXIS 111 (1895). But see Billingsly v. 
Rankin, 32 Tenn. 82, 1852 Tenn. LEXIS 20 
(1352). 


23. ——Instructions or Intermeddling of 
Plaintiff. 

A motion will not lie against the officer for the 
nonreturn of an execution where the nonreturn 
was caused by the instructions or intermed- 
dling of the plaintiff. Kennedy v. Smith, 15 
Tenn. 472, 1835 Tenn. LEXIS 27 (1835); Cling- 
man v. Barrett, 25 Tenn. 20, 1845 Tenn. LEXIS 
3 (1845); Robinson v. Harrison, 26 Tenn. 189, 
1846 Tenn. LEXIS 99 (1846); Koger v. Donnell, 
38 Tenn. 377, 1858 Tenn. LEXIS 194 (Tenn. 
Dec. 1858); Shaw v. Patterson, 2 Cooper’s Tenn. 
Ch. 171 (1874); State use of Meek v. Rose, 71 
Tenn. 531, 1879 Tenn. LEXIS 112 (1879); 
Cowan v. Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 
Tenn. LEXIS 111 (1895). 

The plaintiffs agreement with the officer to 
postpone the sale, made after the levy, is no 
excuse for his not making due return of the 
execution. Clingman v. Barrett, 25 Tenn. 20, 
1845 Tenn. LEXIS 3 (1845); Cowan v. Sloan, 95 
Tenn. 424, 32 S.W. 388, 1895 Tenn. LEXIS 111 
(1895). 

The fact that the plaintiff in the execution 
authorized the officer to return the execution 
“to be renewed” will not excuse him for return- 
ing it on another day than that required by law. 
Bershears v. Warner, 37 Tenn. 676, 1858 Tenn. 
LEXIS 95 (1858). 

Directions by the plaintiff to hold up execu- 
tion but not as to return of execution did not 
excuse its nonreturn. Bently v. Kirk, 60 Tenn. 
385, 1872 Tenn. LEXIS 517 (1873). 


24, ——Mistake or Ignorance of Law. 

Mistake or ignorance of law in that officer 
construed 30 days to mean a calendar month 
did not excuse nonreturn. Cowan v. Sloan, 95 
Tenn. 424, 32 S.W. 388, 1895 Tenn. LEXIS 111 
(1895). 


25. — —Officer Agent of Plaintiff. 

It was no excuse for not making due return of 
execution that officer was agent of plaintiff for 
collection of debts. Clingman v. Barrett, 25 
Tenn. 20, 1845 Tenn. LEXIS 3 (1845); Crowder 
v. Bradley, 1 Shan. 643 (1876). 


26. — —Payment Before Return Day. 

Payment to creditor before return day of 
execution is a defense defeating a motion for 
nonreturn of execution, to the extent of the 
payment. Smith v. Van Bebber, 31 Tenn. 110, 
1851 Tenn. LEXIS 28 (1851). 


27. — —Taking Out Alias Execution. 

The taking out of an alias execution and 
receiving the money collected thereon is not a 
waiver of the right to move for the nonreturn or 
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for an insufficient return of the previous execu- 
tion, but any collection on the alias must be 
duly credited. Doyle v. Glenn, 23 Tenn. 309, 
1843 Tenn. LEXIS 90 (1843); Smith v. Van 
Bebber, 31 Tenn. 110, 1851 Tenn. LEXIS 28 
(1851); Barnes v. White, 32 Tenn. 442, 1852 
Tenn. LEXIS 95 (1852); Wright v. Johnson, 35 
Tenn. 407, 1855 Tenn. LEXIS 80 (1855); Dunn- 
away v. Collier, 49 Tenn. 10, 1870 Tenn. LEXIS 
181 (1870); Young v. Donaldson, 49 Tenn. 52, 
1870 Tenn. LEXIS 189 (1870); Sawyers v. 
Glenn, 58 Tenn. 754, 1872 Tenn. LEXIS 329 
(1872); W. B. Chaffin & Bro. v. Stuart, 60 Tenn. 
296, 1872 Tenn. LEXIS 493 (1872); Cowan v. 
Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 Tenn. 
LEXIS 111 (1895). 


28. — —Tender. 

A tender after notice and before motion is no 
defense. Chaffin v. Crutcher, 34 Tenn. 360, 1854 
Tenn. LEXIS 53 (1854); Young v. Donaldson, 49 
Tenn. 52, 1870 Tenn. LEXIS 189 (1870); Cowan 
v. Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 Tenn. 
LEXIS 111 (1895). 


29. —Action in Appellate Court. 

A motion in the appellate court for the non- 
return of an execution issued from that court is 
not an independent suit, but is only a means of 
enforcing a judgment already rendered, a pro- 
ceeding incidental to the appellate jurisdiction 
of the court, and there is no litigation tax upon 
such motion. Motion Against Curry, 59 Tenn. 
51, 1873 Tenn. LEXIS 26 (1873); Woodward v. 
Alston, 59 Tenn. 581, 1873 Tenn. LEXIS 118 
(1873); McIntosh v. Paul, 74 Tenn. 45, 1880 
Tenn. LEXIS 209 (1880). 


30. False or Insufficient Return. 


31. —Illegal Return. 

It is not a “due return,” if the endorsement be 
such as is not authorized by law, whether it be 
true or false. Harman v. Childress, 11 Tenn. 
326, 11 Tenn. 327, 1832 Tenn. LEXIS 54 (1832). 

An insufficient and illegal return of an execu- 
tion is no return. State v. McDonald, 28 Tenn. 
606, 1848 Tenn. LEXIS 130 (1849). See Green v. 
Lanier, 52 Tenn. 662, 1871 Tenn. LEXIS 294 
(1871); Hutton v. Campbell, 78 Tenn. 170, 1882 
Tenn. LEXIS 160 (1882). 


32. —Amendment of Return. 

Where there has been a false or insufficient 
return, it may be amended at any time before 
the motion is made, even after notice, and the 
hability thus obviated; but the amendment 
cannot be made after the entry of the motion. 
Mullins v. Johnson, Rayburn & Co., 22 Tenn. 
396, 1842 Tenn. LEXIS 107 (1842); Broughton 
v. Allen, 25 Tenn. 96, 1845 Tenn. LEXIS 30 
(1845); Howard v. Union Bank, 26 Tenn. 26, 
1846 Tenn. LEXIS 41 (1846); Hill v. Hinton, 39 
Tenn. 124, 1858 Tenn. LEXIS 262 (1858); King 
v. Breeden, 42 Tenn. 455, 1865 Tenn. LEXIS 87 
(1865); Beal v. Smithpeter, 65 Tenn. 356, 1873 
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Tenn. LEXIS 364 (1873); Standifer v. May, 163 
Tenn. 210, 42 S.W.2d 343, 1931 Tenn. LEXIS 
101 (1931). 


33. —Motion to Show Ground. 

The sufficiency of the statement of the return 
cannot be tested by a motion for false or non- 
return, but the motion must be for making an 
insufficient return. Watkins v. Barnes, 33 Tenn. 
201, 1853 Tenn. LEXIS 30 (1853); Morgan v. 
Betterton, 109 Tenn. 84, 69 S.W. 969, 1902 
Tenn. LEXIS 60 (1902). 


34, —Falsity or Insufficiency to Appear on 
Return. 

The falsity or insufficiency of the return must 
be such as is apparent on the face of the 
execution. An instance of such would be a 
return that property was levied on too late to 
sell, when the very date of the levy itself 
showed to the contrary. Probably the most 
common actually false return is that of “no 
property to be found”; but this cannot be 
reached by a motion for a false return, because 
the falsity can be made out only by the extrinsic 
evidence. In such case, the plaintiff must resort 
to his common law action for negligence in not 
finding and levying on property. Trigg v. Mc- 
Donald, 21 Tenn. 386, 1841 Tenn. LEXIS 22 
(1841); Raines v. Childress, 21 Tenn. 449, 1841 
Tenn. LEXIS 43 (1841); Fussell v. Greenfield, 
33 Tenn. 437, 1853 Tenn. LEXIS 69 (1853); 
Eaken & Co. v. Boyd, 37 Tenn. 204, 1857 Tenn. 
LEXIS 107 (1857), criticized, Granberry v. 
Crosby, 54 Tenn. 579, 1872 Tenn. LEXIS 88 
(1872); Hill v. Hinton, 39 Tenn. 124, 1858 Tenn. 
LEXIS 262 (1858); Howell v. Donaldson, 54 
Tenn. 206, 1872 Tenn. LEXIS 36 (1872); Gran- 
berry v. Crosby, 54 Tenn. 579, 1872 Tenn. 
LEXIS 88 (1872); Cowan v. Sloan, 95 Tenn. 424, 
32 S.W. 388, 1895 Tenn. LEXIS 111 (1895); 
Farmers’ Bank v. Wyatt, 163 Tenn. 31, 40 
S.W.2d 402, 1930 Tenn. LEXIS 135 (1931); First 
Nat’l Bank v. Tate, 15 Tenn. App. 462, — S.W.2d 
—, 1932 Tenn. App. LEXIS 115 (Tenn. Ct. App. 
1932). 

Endorsement of the words “in bankruptcy” is 
an adequate return by an officer on an execu- 
tion where the question involves alone the 
sufficiency of the return upon its face, and not 
the question of the officer’s diligence in the 
performance of his duty otherwise thereunder. 
McCoy v. Lippner Auto Co., 150 Tenn. 482, 265 
S.W. 988, 1924 Tenn. LEXIS 23 (1924). 


35. —Sufficiency of Return. 

A return that, there being no further person- 
alty of defendants, therefore levy has been 
made on certain described land, this being too 
late for a sale, was held not to expose the sheriff 
to a motion for insufficient return. Trigg v. 
McDonald, 21 Tenn. 386, 1841 Tenn. LEXIS 22 
(1841). 

Where the sheriff levied on _ personalty, 
twenty (20) days before the return day, and 
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took a delivery bond therefor, which was for- 
feited, he was not liable for not having levied 
early enough to have left time for a levy and 
sale under the forfeited delivery bond, for he 
was not bound to anticipate the forfeiture of the 
delivery bond, and, hence, his return showed a 
sufficient reason for not making the money. 
Raines v. Childress, 21 Tenn. 449, 1841 Tenn. 
LEXIS 48 (1841). 

A return by the sheriff that he had retained 
the money to discharge the damages sustained 
by levying another execution in favor of the 
same plaintiff, where an indemnity bond had 
been given, was held to be insufficient. Hinkle 
v. Blake, 21 Tenn. 574, 1841 Tenn. LEXIS 72 
(1841). 

A return showing simply, “Not satisfied,” is 
no return, and the sheriff and his sureties are 
made liable thereby for the amount of the 
execution, with damages and costs. Kirkmans 
v. Rice, 23 Tenn. 267, 1843 Tenn. LEXIS 77 
(1843); Dunnaway v. Collier, 49 Tenn. 10, 1870 
Tenn. LEXIS 181 (1870). 

“Stopped by order of plaintiff’ is a good re- 
turn of an execution. State v. McDonald, 28 
Tenn. 606, 1848 Tenn. LEXIS 130 (1849). 

The return, “Came to hand the day issued, 
and nothing made for lack of time,” is an 
insufficient return, although there was not 
time, after the issuance of the execution, for a 
levy and sale, for there might have been at least 
a levy. McCrory v. Chaffin, 31 Tenn. 307, 1851 
Tenn. LEXIS 73 (1851). 

Where the execution came to the sheriffs 
hands on the 26th of September, returnable the 
26th of October, and on the 20th of October he 
made a levy, and thus returned the execution, 
“Returned for want of time to advertise and 
sell,” this was held to be insufficient, as it 
showed no excuse for delaying the levy until too 
late to advertise to sell. Smith v. Gilmore, 35 
Tenn. 481, 1856 Tenn. LEXIS 13 (1856); Eaken 
& Co. v. Boyd, 37 Tenn. 204, 1857 Tenn. LEXIS 
107 (1857), criticized, Granberry v. Crosby, 54 
Tenn. 579, 1872 Tenn. LEXIS 88 (1872); Howell 
v. Donaldson, 54 Tenn. 206, 1872 Tenn. LEXIS 
36 (1872); W. B. Chaffin & Bro. v. Stuart, 60 
Tenn. 296, 1872 Tenn. LEXIS 493 (1872); Greer 
v. Milam, 3 Shan. 732 (1876); Warder v. Millard, 
76 Tenn. 581, 1881 Tenn. LEXIS 49 (1881); 
Cowan v. Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 
Tenn. LEXIS 111 (1895). 

A return where there were several defen- 
dants, all primarily liable, that no personal 
property of one of them had been found, and 
that therefore certain land had been levied on, 
for which there were no bidders, was held to be 
insufficient, as not showing why the money had 
not been made out of the personalty of the other 
defendants. Hassell v. Southern Bank of Ken- 
tucky, 39 Tenn. 381, 1859 Tenn. LEXIS 231 
(1859). 

Where the sheriff received the execution Sep- 
tember 21, returnable to December 4, and re- 
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turned it thus: “There being no personal prop- 
erty, etc., having searched for same until date of 
this levy, November 1, 1871, I, therefore, levy,” 
defendant waiving advertisement and notice 
and agreeing to a sale on December 2, but there 
being no sale then for want of bidders, the 
return was not insufficient, as the sheriff could 
not foresee that there would be no bidders. 
Howell v. Donaldson, 54 Tenn. 206, 1872 Tenn. 
LEXIS 36 (1872). 

The words “in bankruptcy,” clearly conveying 
the information that all the property of the 
execution debtor has been impounded as a 
result of the institution of bankruptcy proceed- 
ings, constitute an adequate return by an offi- 
cer on an execution, for the filing of a petition in 
bankruptcy is a caveat to all the world. McCoy 
v. Lippner Auto Co., 150 Tenn. 482, 265 S.W. 
988, 1924 Tenn. LEXIS 23 (1924). 


36. —Defenses to False or Insufficient Re- 
turn. 

Officer was not liable for an insufficient re- 
turn where the delinquency was due to state- 
ments made to the officer by the plaintiffs 
agent. Billingsly v. Rankin, 32 Tenn. 82, 1852 
Tenn. LEXIS 20 (1852). 

If money is collected by another officer on 
alias execution officer previously making insuf- 
ficient return is released from the liability even 
though the collection officer fails to pay the 
money over to the execution creditor. Wright v. 
Johnson, 35 Tenn. 407, 1855 Tenn. LEXIS 80 
(1855). 

It may be shown, by extrinsic evidence, in 
defense to the motion, that the insufficiency of 
the return of the execution was caused by the 
plaintiff himself. Granberry v. Crosby, 54 Tenn. 
579, 1872 Tenn. LEXIS 88 (1872); State use of 
Meek v. Rose, 71 Tenn. 531, 1879 Tenn. LEXIS 
112 (1879). 

The rule that an officer is not bound to 
execute void process does not authorize him to 
set up as a defense that the judgment awarding 
the execution was void. Perdue v. Dodd, 69 
Tenn. 710, 1878 Tenn. LEXIS 164 (1878); 
Cowan v. Sloan, 95 Tenn. 424, 32 S.W. 388, 1895 
Tenn. LEXIS 111 (1895). See Atkinson v. Mi- 
cheaux, 20 Tenn. 312, 1839 Tenn. LEXIS 53 
(1839); Cannon v. Wood, 34 Tenn. 177, 1854 
Tenn. LEXIS 29 (1854); Warder v. Millard, 76 
Tenn. 581, 1881 Tenn. LEXIS 49 (1881). 


37. —Estoppel. 

The officer is estopped from relying, in his 
defense to the motion for an insufficient return, 
upon a different excuse from the one stated in 
his return. Perdue v. Dodd, 69 Tenn. 710, 1878 
Tenn. LEXIS 164 (1878). 

Motion for insufficient return of execution 
was properly dismissed because of judicial es- 
toppel, where movant had, by sworn answer 
and cross bill, in another case, set up such levy 
and insisted that it was valid. Fidelity Trust 
Co. v. Norton, 10 Tenn. App. 132, — S.W.2d —, 
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1929 Tenn. App. LEXIS 13 (Tenn. Ct. App. 
1929). 


38. Nonpayment of Money Collected. 

Judgment in county court (now court of gen- 
eral sessions) on motion against constable for 
money collected as agent was invalid as money 
was not collected under an execution. M’Crea v. 
Galey, 1 Tenn. 251, 1807 Tenn. LEXIS 24 
(1807). 

A motion will not lie against the sheriff for 
city taxes collected when not authorized by law 
to collect the taxes. Board of Mayor of Browns- 
ville v. Lyle, 2 Shan. 640 (1878). 


39. —Payment to Party Entitled. 

If applied to before he has returned the 
money, the sheriff ought to pay the same to the 
person entitled to receive it, but if not applied 
to, he should return the money into the office, 
together with the writ of execution, otherwise, 
he is liable to motion. Nelson v. Williams, 5 
Tenn. 161, 1817 Tenn. LEXIS 80 (1817); Cock v. 
Cummins, 5 Tenn. 191, 1817 Tenn. LEXIS 90 
(1817). 


40. —Payment into Court. 

Where there is doubt as to who is entitled to 
the money, the sheriff ought to pay it into court. 
The court has power to direct the application of 
money paid in, and, when necessary, it may 
order a bill of interpleader. Atkinson v. Cooper, 
21 Tenn. 361, 1841 Tenn. LEXIS 19 (1841); 
Wiley v. Bridgman, 38 Tenn. 68, 1858 Tenn. 
LEXIS 121 (Tenn. Sep. 1858). 

The sheriffs payment to the plaintiff, or 
according to his direction, is good, although the 
beneficial interest may have been previously 
transferred, where the sheriff had no notice 
thereof. Atkinson v. Cooper, 21 Tenn. 361, 1841 
Tenn. LEXIS 19 (1841). 


41. —Attachment and Garnishment. 
Money levied on or received for property 

levied on and sold, and held to satisfy the 

execution, cannot be attacked in the officer’s 


JUDGMENTS 


124 


hands, by garnishment. Pawley v. Gains, 1 
Tenn. 208, 1806 Tenn. LEXIS 8 (1806). See 
Tucker v. Atkinson, 20 Tenn. 300, 1839 Tenn. 
LEXIS 51 (1839); Drane v. McGavock, 26 Tenn. 
132, 1846 Tenn. LEXIS 79 (1846). 


42, —Sureties of Officers — Liability. 

Where plaintiff issued an execution on which 
the coroner recovered but did not bring the 
money into court, plaintiff was entitled to judg- 
ment on motion against coroner but not against 
his sureties without notice. Metcalf v. Coroner 
Of Grainger, 1 Tenn. 61, 1804 Tenn. LEXIS 18 
(1804). 

Where the officer, upon tendering the money 
to the plaintiff, was permitted to keep it for 
some time, the officer’s sureties were thereby 
discharged. Wells v. Gant, 12 Tenn. 491, 1833 
Tenn. LEXIS 84 (1833). 

Where the officer acts as a private agent and 
not in his official capacity, his sureties are not 
liable. Crittenden v. Terrill, 39 Tenn. 588, 1859 
Tenn. LEXIS 283 (1859). 


43. —Res Judicata. 

A judgment in favor of a sheriff, on a motion 
against him for the default of his deputy in 
failing to pay over moneys collected by him, 
rendered on the ground that there was a vari- 
ance between the notice and the officer’s receipt 
in the description of the claims, is not a judg- 
ment upon the merits, and no bar to a subse- 
quent proceeding against the defaulting 
deputy. Witcher v. Oldham, 36 Tenn. 220, 1856 
Tenn. LEXIS 85 (1856). See Hurst v. Means, 34 
Tenn. 546, 1855 Tenn. LEXIS 95 (1855). 


44, Relation to Other Statutes. 

Since the enactment of § 8-8-301, the rem- 
edy provided by this section is no longer avail- 
able against a sheriff for the act or failure to act 
of a deputy to whom the sheriff has entrusted 
the service and return of an execution directed 
to the sheriff. Rogers v. Anderson, 580 S.W.2d 
782, 1979 Tenn. LEXIS 430 (Tenn. 1979). 


25-3-102. Motion by defendant against executive officer. 


Such officers are in like manner liable to the defendant in an execution, upon 


motion: 


(1) For the failure to pay over, on demand, any excess of money which may 
remain upon a sale by execution, after the satisfaction thereof, and all 
commissions and costs, the amount of such excess, with interest and 


damages; or 


(2) For failing to pay over, on demand, money paid or collected on an 
execution, the whole or any part of which is enjoined in chancery, or to which 
the defendant is otherwise legally entitled, the amount so enjoined or to 
which the defendant is entitled, with interest and damages. 


History. 
Code 1858, § 3595 (deriv. Acts 1817, ch. 54, 


§ 1); Shan., § 5360; Code 1932, § 9519; T.C.A. 
(orig. ed.), § 25-302. 
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Cross-References. 
Motions cognizable before general sessions 
judge, § 16-15-733. 


NOTES TO DECISIONS 


1. Excess is Not in Custody of Law. been accordingly applied will be a valid one. 


Excess is not in the custody of the law, and 
may, therefore, be subjected, by attachment or 
execution to other claims against the defen- 
dant, and the return of the officer that it has 
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Hickman v. Matlock, 1 Tenn. 252, 1807 Tenn. 
LEXIS 25 (1807); Tucker v. Atkinson, 20 Tenn. 
300, 1839 Tenn. LEXIS 51 (1839); Mays v. 
Frazer, 3 Cooper’s Tenn. Ch. 413 (1877). 


Such officers are also liable to judgment by motion in favor of clerks, other 
executive officers, and witnesses, for the amounts, with interest, respectively 
due them in the bill of costs endorsed on an execution, in the same cases in 
which the plaintiff or the defendant in the execution might recover judgment 


by motion for the principal, or any part thereof. 


History. 

Code 1858, § 3596 (deriv. Acts 1824, ch. 16, 
§§ 1, 2); Shan., § 5361; Code 1932, § 9520; 
T.C.A. (orig. ed.), § 25-303. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12; 8 Tenn. Juris., Costs, 
§ 42. 


25-3-104. Collections on causes cognizable before general sessions 
judge. 


(a) Sheriffs, coroners, and constables are liable to judgment by motion 
before a judge of the court of general sessions, in favor of the party interested, 
for any money collected or received by them upon any debt or demand 
cognizable before a judge of the court of general sessions, and put into their 
hands for collection, whether such money was received before or after the 
issuance of a warrant for such debt or demand, and with or without judgment 
or execution. 

(b) The judgment shall be for the amount so received, with interest and 


damages. 


History. 

Code 1858, § 3600 (deriv. Acts 1841-1842, ch. 
37); Shan., § 5365; Code 1932, § 9524; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 25-304. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Sheriffs, §§ 7, 15, 21, 24. 


NOTES TO DECISIONS 


Analysis 


. Payment in Money — Necessity. 

. Sureties — Liability for Payment After 
Term. 

. Jurisdictional Amount. 

. Officer Acting as Agent. 


= BC woe 


. Payment in Money — Necessity. 

An arrangement between the debtor and the 
officer, as the equivalent of collection, will not 
sustain the motion. There must be an actual 


receipt of the money by the officer, in order to 
sustain the motion or to discharge the debtor. 
Haynes v. Bridge, Townley & Co., 41 Tenn. 32, 
1860 Tenn. LEXIS 7 (1860). 

A motion lies against a constable for collec- 
tion of a justice’s (now general sessions judge’s) 
judgment without execution, though paid in 
bank bills which are not shown to be current 
and convertible, where he had for collection the 
note on which he took a judgment. He cannot be 
heard to dispute his act or to defend himself, on 


25-3-105 


the ground that he acted without authority or 
in violation of law. Rigsby v. Walter, 47 Tenn. 
147, 1869 Tenn. LEXIS 23 (1869). 


2. Sureties — Liability for Payment After 
Term. 

The officer’s sureties are not liable where he 
received the money after the expiration of his 
term of office. Atkins v. Baily, 17 Tenn. 111, 
1836 Tenn. LEXIS 25 (1836); Crittenden v. 
Terrill, 39 Tenn. 588, 1859 Tenn. LEXIS 283 
(1859); Neil v. Beaumont, Vanleer & Co., 40 
Tenn. 556, 1859 Tenn. LEXIS 163 (1859); State 
use of Nolin v. Parchmen, 40 Tenn. 609, 1859 
Tenn. LEXIS 180 (1859). 

Where officer acted both in his official capac- 
ity and as agent of plaintiff for collection of 
debts, actions of officer after the expiration of 
his term of office did not bind the sureties on his 
bond. Crittenden v. Terrill, 39 Tenn. 588, 1859 
Tenn. LEXIS 283 (1859). 


3. Jurisdictional Amount. 

A motion will not lie against a constable and 
his sureties for money collected by him on a 
note, the amount due upon which at the time of 
collection was above the justice’s (now general 
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sessions judge’s) jurisdiction, although the con- 
stable gave a receipt for the collection of the 
note, in his official capacity. Kiggin v. Sharkey, 
71 Tenn. 707, 1879 Tenn. LEXIS 134 (1879). 


4, Officer Acting as Agent. 

Where a constable received a note for collec- 
tion, and sold or disposed of it in some way for 
his own benefit, a motion against him and his 
sureties would not lie before a justice (now 
general sessions judge). McGreggor v. Mc- 
Corkle, 22 Tenn. 578, 1842 Tenn. LEXIS 150 
(1842). 

It is no excuse for not making due return that 
officer was agent of plaintiff for collection of 
debts. Clingman v. Barrett, 25 Tenn. 20, 1845 
Tenn. LEXIS 3 (1845); Crowder v. Bradley, 1 
Shan. 643 (1876). 

Where a constable gave his receipt for a note 
to be accounted for according to law, he is not 
liable for neglecting to take out an execution 
upon the judgment taken by him on the note, 
where the maker of the note was insolvent, and 
nothing could have been made out of him by 
execution. Fowler v. Bledsoe, 27 Tenn. 509, 
1847 Tenn. LEXIS 117 (1847). 


25-3-105. Penalty for failure to return process. 


(a)(1) Any sheriff or other officer failing to execute and make return of any 
process issued from any court of record, and delivered to such officer twenty 
(20) days before the return day, is liable to a penalty of one hundred 
twenty-five dollars ($125), to be recovered by the party aggrieved, on motion 
before the court to which the process is returnable. 

(2) Ifthe process has been issued to an officer of another county, the officer 

shall have until the next term to show cause against such judgment, on scire 
facias made known to such officer. 
(b)(1) Any sheriff or other officer failing to execute and make return of any 
process delivered to that officer and issued from any general sessions court, 
within sixty (60) days after the issuance of the same, is liable to a penalty of 
one hundred twenty-five dollars ($125), to be recovered by the party 
agerieved, on motion before the court to which the process is returnable. 

(2) Ifthe process has been issued to an officer of another county, the officer 
shall have sixty (60) days to show cause against such judgment, on notice 
made known to such officer. 


History. 

Code 1858, §§ 3603, 3604 (deriv. Acts 1777, 
ch. 8, § 5); Shan., §§ 5368, 5369; Code 1932, 
§§ 9527, 9528; Acts 1974, ch. 551, § 1; 1975, 
ch. 321, § 1; T.C.A. (orig. ed.), § 25-305. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Sheriffs, § 15. 


Attorney General Opinions. 

Enforcement of statutory requirements for 
constables, OAG 99-025, 1999 Tenn. AG LEXIS 
26 (2/16/99). 
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NOTES TO DECISIONS 


Analysis 


. Application. 
Return. 

. “Party Aggrieved.” 
. Judgment. 


ae PON eH 


. Application. 

This section covers executions as well as 
original writs. Harman v. Childress, 11 Tenn. 
326, 11 Tenn. 327, 1832 Tenn. LEXIS 54 (1832). 


2. Return. 

Endorsement on execution “no money made” 
was not authorized by law and was not a due 
return. Harman v. Childress, 11 Tenn. 326, 11 
Tenn. 327, 1832 Tenn. LEXIS 54 (1832). 

Return must be a sufficient one, and this 
means that he shall not only hand in the writ, 
but return that he has executed it, or state a 
sufficient reason why he has not done so. Hill v. 
Hinton, 39 Tenn. 124, 1858 Tenn. LEXIS 262 
(1858); Davis v. Reaves, 75 Tenn. 585, 1881 
Tenn. LEXIS 155 (1881). 

Inquiry was confined to face of the return 
with no resort to extrinsic evidence. Hill v. 
Hinton, 39 Tenn. 124, 1858 Tenn. LEXIS 262 
(1858). 

The return “not to be found in my county” 
would be more perfect and proper, but great 
strictness is not required when a motion is 


25-3-106. Death of officer or surety. 


made for a penalty, and, therefore, the return 
“not found in my county,” although informal, is 
sufficient. Hill v. Hinton, 39 Tenn. 124, 1858 
Tenn. LEXIS 262 (1858); Kansas City, Fort 
Scott & Memphis R.R. v. Daughtry, 138 U.S. 
298, 11 S. Ct. 306, 34 L. Ed. 963, 1891 US. 
LEXIS 2085 (1891). 


3. “Party Aggrieved.” 

The “party aggrieved” is the plaintiff in the 
execution, or someone having the beneficial 
interest therein, by transfer or assignment 
from him, either in fact or by operation of law; 
and the sheriff is not liable to a purchaser of the 
debtor’s land for false return of execution in 
levying on and selling land where there was 
personalty. Huffaker v. Greer, 41 Tenn. 160, 
1860 Tenn. LEXIS 36 (1860); Whitsett v. 
Wright, 155 Tenn. 207, 291 S.W. 447, 1926 
Tenn. LEXIS 37 (1926). 


4. Judgment. 

Facts must be set forth in judgment of court 
in summary proceeding showing jurisdiction of 
the court. Atkins v. Murphey, 17 Tenn. 264, 
1836 Tenn. LEXIS 37 (1836). 

Judgment must show that party making mo- 
tion was the plaintiff in the writ, and that 
process was returnable to the court entering 
judgment. Atkins v. Murphey, 17 Tenn. 264, 
1836 Tenn. LEXIS 37 (1836). 


In case of the death of an officer or either of the officer’s sureties, pending a 
motion against the officer or sureties, it may be revived against the personal 
representative of the deceased in the same manner as other suits are revived. 


History. 

Code 1858, § 3597 (deriv. Acts 1857-1858, ch. 
o9.49 1). onan... 9 0002: Code 1932), § 9521: 
T.C.A. (orig. ed.), § 25-306. 


Cross-References. 

Actions against delinquent collectors, judg- 
ment against surviving principal and sureties, 
§ 67-1-1609. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 707. 
Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 27; 21 
Tenn. Juris., Public Officers, § 19. 


NOTES TO DECISIONS 


1. Proceeding Against Surviving Sureties 
Without Revivor. 

Construing this section together with § 25- 
3-135, a motion made against all the sureties 
need not be revived against the representatives 
or heirs of one who dies pending the suit, but 


25-3-107. Execution as evidence. 


the motion may proceed against the survivors 
without revivor against the representative or 
heirs of the deceased surety. Shepherd v. Ham- 
ilton County, 55 Tenn. 380, 1874 Tenn. LEXIS 4 
(1874). 


On the trial of the motion, a copy of the execution made and certified by the 


25-3-108 
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clerk, with the return thereon, if any was made, or a statement that no return 
was made, if such be the fact, together with the clerk’s certificate that the 
execution was received by the sheriff, or sent to the sheriff by mail, is evidence 
of the facts so certified, without producing a transcript of the entire record, or 
compelling the clerk personally to attend. 


History. 
Code 1858, § 3598; Shan., § 5363; Code 
1932, § 9522; T.C.A. (orig. ed.), § 25-307. 


Section to Section References. 
This section is referred to in § 25-3-108. 


25-3-108. Evidence of receipt of execution by officer. 


(a) Ifaclerk certifies, in accordance with § 25-3-107, that the execution was 
sent to an officer by mail, it is prima facie evidence that the writ was received 
by the officer unless the officer states, under written oath, that the writ was 


never received. 


(b) In such case, the officer shall have notice of the motion. 


History. 
Code 1858, § 3599; Shan., § 5364; Code 
1932, § 95238; T.C.A. (orig. ed.), § 25-308. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Sheriffs, § 28. 


NOTES TO DECISIONS 


Analysis 


. Certificate of Mailing — Notice to Sheriff. 
Evidence. 

—Proof of Nonreturn. 

—Admissions of Sheriff. 

—Sheriffs Bond as Evidence. 


. Certificate of Mailing — Notice to Sher- 
iff. 

Where a motion is made against a sheriff for 
failing to return an execution sent to him from 
another county, though made at the return 
term, he is entitled to notice, when he is sought 
to be held liable on the clerk’s certificate that he 
mailed the process to him, but not, when the 
process was delivered to him. State v. Faust, 47 
Tenn. 109, 1869 Tenn. LEXIS 14 (1869); Reese 
v. Creson, 60 Tenn. 458, 1872 Tenn. LEXIS 533 
(1872); Lane v. Keith, 61 Tenn. 189, 1872 Tenn. 
LEXIS 358 (1872). 


eee IS 


2. Evidence. 


3. —Proof of Nonreturn. 

A nonreturn must be affirmatively shown. 
Roberts v. Bostick, 25 Tenn. 232, 1845 Tenn. 
LEXIS 67 (1845); Gibson v. Martin, 26 Tenn. 
127, 1846 Tenn. LEXIS 76 (1846); Childress v. 
Harrison, 60 Tenn. 410, 1872 Tenn. LEXIS 523 
(1878). 

The absence of an entry of a return on the 
execution docket is not sufficient proof of the 
nonreturn. Gibson v. Martin, 26 Tenn. 127, 
1846 Tenn. LEXIS 76 (1846). 


A motion for a nonreturn will not be sus- 
tained by proof of a false or insufficient return. 
Watkins v. Barnes, 33 Tenn. 201, 1853 Tenn. 
LEXIS 30 (1853); Morgan v. Betterton, 109 
Tenn. 84, 69 S.W. 969, 1902 Tenn. LEXIS 60 
(1902). 


4, —Admissions of Sheriff. 

In an action brought against a surety on a 
sheriffs official bond, to which suit the sheriff is 
not a party, for money collected on an execution, 
and not paid over, the sheriff's admission, made 
after the return day of the execution, that he 
had not paid over to plaintiff the money he had 
collected on such execution was not admissible, 
because not a part of the res gestae. Snell v. 
Allen, 31 Tenn. 208, 1851 Tenn. LEXIS 49 
(1851); Trousdale ex rel. McNickol v. Philips, 32 
Tenn. 384, 1852 Tenn. LEXIS 88 (1852); Cobb, 
Welsh & Co. v. Johnson, 34 Tenn. 73, 1854 
Tenn. LEXIS 16, 62 Am. Dec. 457 (1854); 
Wheeler v. State, 56 Tenn. 393, 1872 Tenn. 
LEXIS 152 (1872); White v. German Nat'l 
Bank, 56 Tenn. 475, 1872 Tenn. LEXIS 163 
(1872). 


5. —Sheriff's Bond as Evidence. 

The sheriff is liable to the motion indepen- 
dently of his bond. His bond is necessary as 
evidence against his sureties, if recorded before 
the trial, though recorded after entry of the 
motion. Williamson v. Webb, 21 Tenn. 133, 1840 
Tenn. LEXIS 46 (1840); Sanford v. Spivey, 1 
Shan. 117 (1859). 
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25-3-109. Proof of return from another county. 


It shall be a good defense to a motion against an officer residing in any 
county other than that from which an execution issued, for the officer to show 
by proof that in due time the process was placed in regular mail, at the 
courthouse of the county to which the execution was directed, with the proper 
return thereon, sealed up in the presence of the postmaster, directed to the 
clerk of the court from which the same issued. 


History. 
Code 1858, § 3601 (deriv. Acts 1835-1836, ch. 


19, § 6); Shan., § 5366; Code 1932, § 9525; 
T.C.A. (orig. ed.), § 25-309. 


25-3-110. Inability to return as defense. 


The inability to make the prescribed return of a general sessions judge’s 
execution, on account of sickness, high water, or engagement in executing any 
precept in behalf of the state, will be a sufficient reason to authorize a judge of 
the court of general sessions, before whom the motion has been made, to 
discharge the officer for the officer’s failure to make return as required. 


Cross-References. 
Excuse of inability to return, § 16-15-7383. 


History. 

Code 1858, § 3602 (deriv. Acts 1835-1836, ch. 
17, § 4); Shan., § 5367; Code 1932, § 9526; 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 25-310. 


25-3-111. Judgment against clerks. 


Judgment may be had summarily by motion against the clerk of any court in 
this state, in the following cases: 

(1) For failing to pay over to the party entitled, on demand, money 
received by the clerk on any judgment or execution, or paid into court upon 
a plea of tender or any other plea, or under an order or rule of court, 
judgment for the sum so received, with interest, and twelve and one-half 
percent (1212%) damages; or 

(2) For delinquencies in regard to revenue, as provided in this Code. 


History. 

Code 1858, § 3608 (deriv. Acts 1849-1850, ch. 
150, § 4); Shan., § 5373; Code 1932, § 9532; 
T.C.A. (orig. ed.), § 25-311. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 


Clerks of Court, §§ 13, 14; 8 Tenn. Juris., 
Costs, §§ 42, 44; 19 Tenn. Juris., Motions and 
Summary Proceedings, § 6. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Motion Against Representative of Clerk. 
. Admissions of Clerk — Admissibility. 

. Garnishment of Funds. 


= BOD 


. Application. 
This section was inapplicable to clerk and 
master of chancery court having in his hands 


money under court order to invest and pay the 
interest to a certain person for life and to hold 
principal for remaindermen. Steinberg v. Cox, 
24 Tenn. App. 340, 144 S.W.2d 12, 1939 Tenn. 
App. LEXIS 16 (Tenn. Ct. App. 1939). 


2. Motion Against Representative of 
Clerk. 

Motion does not lie against the personal 

representative of a delinquent officer, because 


25-3-112 


this section does not in terms so provide. Prow- 
ell v. Fowlkes, 64 Tenn. 649, 1875 Tenn. LEXIS 
148 (1875). 


3. Admissions of Clerk — Admissibility. 
Where the proceeding is by motion against a 
clerk and his sureties, the written admissions 
of the clerk, not a part of the res gestae, were 
received in evidence over the objection of the 
sureties, the court saying that they were com- 
petent against the clerk; that there was other 
evidence tending to show the same facts, and 
that the sureties were entitled to the writ of 
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error coram nobis to reverse the judgment, if it 
was founded on a false statement of facts. 
Young v. Hare, 30 Tenn. 303, 1850 Tenn. LEXIS 
119 (1850). 


4, Garnishment of Funds. 

Funds in the custody of clerks of the courts 
are funds in custodia legis, in the custody of the 
law, are not subject to execution at law and 
cannot therefore be reached by garnishment. 
Voyles v. State Farm Ins. Co., 743 S.W.2d 165, 
1987 Tenn. App. LEXIS 2766 (Tenn. Ct. App. 
1987). 


25-3-112. Judgment against special commissioner. 


A special commissioner appointed by the court to sell property or to receive 
and collect funds, is, in all cases, liable on motion, in the same way and to the 


same extent as the clerks of the courts. 


History. 

Code 1858, § 3610 (deriv. Acts 1851-1852, ch. 
166, § 5); Shan., § 5375; Code 1932, § 9534; 
T.C.A. (orig. ed.), § 25-313. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 14. 


NOTES TO DECISIONS 


Analysis 


. Motion. 
. Illegal Loan by Commissioner. 
. Payment on Notes. 


m WME 


. Motion. 

While the suit is pending, the motion should 
be made in that suit against the special com- 
missioner, and may be made in the name of all 
the beneficiaries; but where the separate share 
due each beneficiary has been ascertained and 
decreed, each one may make a separate motion. 
Somerville v. Somerville, 52 Tenn. 160, 1871 
Tenn. LEXIS 246 (1871). 


2. Illegal Loan by Commissioner. 
Where a special commissioner loaned money 


in violation of order of court, and lost, he and 
his sureties were liable therefor as the money 
was figuratively in the commissioner’s hands 
subject to demand, and the statutory penalty of 
12% percent was properly assessed, where pay- 
ment was not made on demand. Cope v. Cope, 5 
Tenn. App. 169, — S.W. —, 1926 Tenn. App. 
LEXIS 142 (Tenn. Ct. App. 1926). 


3. Payment on Notes. 

A commissioner to sell land, with authority to 
take notes payable to himself, has authority to 
receive payment of the notes taken, when they 
fall due. Matthews v. Thompson, 49 Tenn. 588, 
1871 Tenn. LEXIS 48 (1871). 


25-3-113. Judgment against deputy clerk. 


(a) The like remedy les against a deputy clerk in favor of the party 


agerieved, as against the clerk. 


(b) The clerk is entitled to recover by motion against the clerk’s deputy and 
sureties, in the same way the sheriffs are entitled to recover against their 


deputies. 


History. 
Code 1858, §§ 3611, 3612 (deriv. Acts 1829, 
ch. 41, §§ 1; 2);'Shan:., §$§°5376, 5377:-Code 


1932, §§ 9535, 9536; T.C.A. (orig. ed.), § 25- 
314. 


25-3-114. Judgment for executive officers. 


Judgment may, in like manner, be recovered summarily, on motion, in favor 
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25-3-115 


of sheriffs, coroners, constables, and other executive officers: 

(1) Against the obligors on bonds given to indemnify the officer for levying 
an execution or attachment, or for making sale of property so levied on or 
attached, after judgment against such officer for making such levy or sale, 
the judgment to be for the amount recovered against such officer, with 


interest; 


(2) Against the deputy of the sheriff and the sheriffs sureties for the 
amount of any judgment which may be rendered against the sheriff for the 


default of such deputy; and 


(3) Against clerks for the amount of costs due such officers, paid to such 


clerks. 


History. 

Code 1858, § 3605 (deriv. Acts 1824, ch. 16, 
§ 2; 1825, ch. 40, § 1; 1829, ch. 41, § 1); Shan., 
§ 5370; Code 1932, § 9529; T.C.A. (orig. ed.), 
§ 25-315. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs § 42; 14 Tenn. Juris., Indemnity, § 9; 19 
Tenn. Juris., Motions and Summary Proceed- 
ings, § 6; 22 Tenn. Juris., Sheriffs, § 12. 


NOTES TO DECISIONS 


Analysis 


1. Indemnity Bonds. 
2. Against Deputy. 
3. Against Clerk. 


1. Indemnity Bonds. 

A judgment by motion on an indemnity bond 
is allowed in favor of the indemnified officer 
only when a recovery has been had against him 
by some person other than the defendant in the 
execution; and if the recovery be by the latter, 
the officer is left to his common law remedy on 
the bond. Baker v. Agey, 21 Tenn. 13, 1840 
Tenn. LEXIS 15 (1840); Hunter v. Agee, 24 
Tenn. 57, 1844 Tenn. LEXIS 18 (1844). 

An indemnity bond executed to the officer, 
not by the plaintiff, but by a stranger, is a valid 
statutory bond, and the obligor is liable, on 
motion, to the officer. Jobe v. Sellars, 28 Tenn. 
178, 1848 Tenn. LEXIS 68 (1848). 

Where an order of sale was issued by a justice 
in attachment proceedings, the officer was re- 
quired to sell the property even though title 
was disputed and plaintiff refused to give an 
indemnity bond. Grigsby v. Manly, 79 Tenn. 
636, 1883 Tenn. LEXIS 118 (1883). 

The correctness of the holding in Shaw v. 
Holmes (1871), 51 Tenn. 692, 1871 Tenn. 
LEXIS 223, to the effect that an attachment 
bond operates to protect the officer in the origi- 
nal attachment and to the effect that an officer 
was not entitled to demand an indemnity bond 


in an original attachment where title was dis- 
puted is questioned. Grigsby v. Manly, 79 Tenn. 
636, 1883 Tenn. LEXIS 118 (1883). 


2. Against Deputy. 

A sheriff may be entitled to judgment by 
motion against his deputy and sureties. Jarna- 
gin v. Atkinson, 23 Tenn. 470, 1844 Tenn. 
LEXIS 140 (1844). 

The deputy is not liable to his principal for an 
insufficient return of an execution, if the insuf- 
ficiency was the fault of the principal himself, 
as where he wrote the return for the deputy, 
although the principal may be liable to the 
plaintiff. Cate v. Howard, 31 Tenn. 15, 1851 
Tenn. LEXIS 4 (1851). 

Where sheriff proceeded against deputies 
and their sureties by original suit in chancery 
court to recover amount for which sheriff had 
been held liable in action arising out of crash of 
automobile which was being pursued by depu- 
ties, sheriff could not thereafter rely on this 
section and § 25-3-116. Jones v. Bozeman, 45 
Tenn. App. 141, 321 S.W.2d 832, 1958 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. 1958). 


3. Against Clerk. 

Although the costs are recovered and col- 
lected in the plaintiffs name, he has no interest 
in them, and the clerk’s payment of them to him 
will not protect the clerk from motion in behalf 
of the parties entitled to them. Carey v. Camp- 
bell, 35 Tenn. 62, 1855 Tenn. LEXIS 14 (1855). 


25-3-115. Jurisdiction of motion on bond. 


The motion on an indemnity bond may be made in any court, having 
jurisdiction of the amount, in the county in which the bond is given, or in which 


25-3-116 
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the court is held from which the process issued for the levy whereof the bond 
was given, or in the county of the residence of any of the obligors. 


History. 
Code 1858, § 3606; Shan., § 5371; Code 
1932, § 9530; impl. am. Acts 1979, ch. 68, § 3; 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Sheriffs, § 24. 


T.C.A. (orig. ed.), § 25-316. 


25-3-116. Jurisdiction of motion against deputy. 


The motion against the deputy sheriff may be made in any court, having 
jurisdiction of the amount, in the county in which the bond was executed or in 
which judgment has been recovered against the principal for the default of the 
deputy, or in any county in which the deputy, or any one (1) of the deputy’s 


sureties, may reside. 


History. 

Code 1858, § 3607 (deriv. Acts 1829, ch. 41, 
§ 1); Shan., § 5372; Code 1932, § 9531; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
$925-31 7. 


Textbooks. 

Tennessee Jurisprudence, 19 Tenn. Juris., 
Motions and Summary Proceedings, § 6; 22 
Tenn. Juris., Sheriffs, § 24. 


NOTES TO DECISIONS 


1. Other Proceedings. 

Where sheriff proceeded against deputies 
and their sureties by original suit in chancery 
court to recover amount for which sheriff had 
been held liable in action arising out of crash of 


automobile which was being pursued by depu- 
ties, sheriff could not thereafter rely on this 
section and § 25-3-114. Jones v. Bozeman, 45 
Tenn. App. 141, 321 S.W.2d 832, 1958 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. 1958). 


25-3-117. Judgment against county trustee. 


County trustees are required to pay all just claims against the county as they 
are presented, if they have money in their hands not otherwise specially 
appropriated, and, on failure so to do, the party aggrieved may recover 
judgment by motion against such trustee and any sureties of the trustee, for 
the amount due, with interest and damages, in the general sessions court of 


the county in which such trustee resides. 


History. 

Code 1858, § 3613 (deriv. Acts 1821, ch. 33, 
§ 1; 1827, ch. 49, § 25); Shan., § 5378; Code 
1932, § 9537; T.C.A. (orig. ed.), § 25-318. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., 


Abatement, Survival and Revival, § 27; 19 
Tenn. Juris., Motions and Summary Judg- 
ments, § 6. 


NOTES TO DECISIONS 


Analysis 


1. Requisites of Motion — Omissions. 
2. County Warrants. 


1. Requisites of Motion — Omissions. 
Motion should set forth the claims upon 

which it is founded, but where they are set forth 

in the notice, and the motion is heard upon the 


notice, and a judgment recites it, this is suffi- 
cient, because the objection is merely formal. 
Howard v. Horner, 30 Tenn. 532, 1851 Tenn. 
LEXIS 97 (1851). 


2. County Warrants. 

While county warrants are not negotiable, 
the holder and owner of a number of them may 
maintain one motion on the whole number in 
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his own name, and his possession will be prima 
facie evidence of his ownership. Howard v. 
Horner, 30 Tenn. 532, 1851 Tenn. LEXIS 97 
(1851); Garner v. State, 73 Tenn. 213, 1880 
Tenn. LEXIS 112 (1880). See Davidson County 
v. Olwill, 72 Tenn. 28, 1879 Tenn. LEXIS 3 
(1879). 

If the warrant be payable to bearer, or to a 
particular person or order, it is so far assignable 
as to authorize suit by the holder against the 
trustee and his sureties if there be failure to 
pay moneys in his hands in order of presenta- 
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25-3-119 


tion of warrants. Garner v. State, 73 Tenn. 213, 
1880 Tenn. LEXIS 112 (1880). 

When county warrants are regular on their 
face they establish prima facie the validity of 
the claims allowed, and authorize payment, but 
they have no other effect, and an assignee of 
such warrants takes subject to the risk that 
they are lawful and properly issued. Bank of 
Erin v. Houston County, 6 Tenn. App. 638, — 
S.W.2d —, 1928 Tenn. App. LEXIS 194 (Tenn. 
Ct. App. 1928). 


25-3-118. Motion against tax collector. 


(a) A motion lies in favor of the party aggrieved, state, county, corporation, 
or individual, against any county trustee, assessor of property, revenue 
collector or commissioner, for moneys in official hands officially, and not paid 
over or accounted for according to law. 

(b) The recovery on such motion shall be the amount not paid over, with 
interest, and twelve and one-half percent (124%) damages on the gross 


amount, and all costs. 


History. 

Code 1858, §§ 3614, 3615 (deriv. Acts 1827, 
ch. 49, § 24; 1835-1836, ch. 15, § 15); Shan., 
§§ 5379, 5380; Code 1932, §§ 9538, 9539; 
T.C.A. (orig. ed.), § 25-319. 


Compiler’s Notes. 

Acts 2008, ch. 971, § 1 provided that the code 
commission is directed to change all references 
to “tax assessor”, wherever such references 
appear, to “assessor of property”, as such sec- 


tions are amended or volumes are replaced. See 
§ 1-1-116. 


Section to Section References. 
This section is referred to in § 1-1-116. 


Textbooks. 

Tennessee Jurisprudence, 19 Tenn. Juris., 
Motions and Summary Proceedings, § 6; 20 
Tenn. Juris., Parties, § 2. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Demand for Damages — Necessity. 
Damages upon Payment After Motion. 
. Liability of Sureties. 


—_ mon r 


. Application. 

This section only applies to moneys received 
by these officers by virtue of their official posi- 
tions. Board of Mayor of Brownsville v. Lyle, 2 
Shan. 640 (1878). 


2. Demand for Damages — Necessity. 
Damages need not be demanded in express 
terms, in the entry of the motion of record, 
because the damages allowed upon the recov- 
ery of a judgment by motion are incident to the 


judgment. Newman v. Thompson, 25 Tenn. 24, 
1845 Tenn. LEXIS 5 (1845). 


3. Damages upon Payment After Motion. 

Payment by the officer after motion is en- 
tered does not relieve him from liability for 
damages and interest. Newman v. Thompson, 
25 Tenn. 24, 1845 Tenn. LEXIS 5 (1845). 


4, Liability of Sureties. 

The sureties as well as the principal are 
liable for interest and damages. McLean v. 
State, 55 Tenn. 22, 1873 Tenn. LEXIS 3 (1873). 

Where trustee acts as revenue collector, mo- 
tion will lie against his sureties under § 67-1- 
1609 where the death occurs before the motion 
or notice. Derrick v. State, 71 Tenn. 396, 1879 
Tenn. LEXIS 96 (1879). 


25-3-119. Judgment against attorney. 


(a) Judgment may, in like manner, be had in favor of the party aggrieved 
against any attorney, upon five (5) days’ notice, for any money collected or 


25-3-120 
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received by the attorney in that capacity, and not paid over on demand by the 
person entitled, or that person’s agent or attorney. 

(b) Judgment shall, in such case, be given for the amount so collected or 
received, with interest, and twelve and one-half percent (124%) damages, and 


all costs. 


History. 

Code 1858, §§ 3616, 3617 (deriv. Acts 1825, 
ch. 13, § 1); Shan., §§ 5381, 5382; Code 1932, 
§§ 9540, 9541; T.C.A. (orig. ed.), § 25-320. 


Section to Section References. 
This section is referred to in § 25-3-121. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 


torney and Client, § 12; 19 Tenn. Juris., Mo- 
tions and Summary Proceedings, § 6. 


Law Reviews. 

Legal Profession — Attorney and Client, 24 
Tenn. L. Rev. 611. 

Malpractice at Bar (Ray L. Jenkins), 26 Tenn. 
L. Rev. 525. 


25-3-120. Jurisdiction of motions against attorneys. 


A motion against an attorney may be made in the circuit or chancery court 
of any county in which such attorney resides, or in which the money was 
collected, and if the attorney neither resides nor practices in the state, then in 
the circuit court of any county, and, in the latter case, without notice. 


History. 

Code 1858, § 3618 (deriv. Acts 1825, ch. 138, 
§ 1); Shan., § 5383; mod. Code 1932, § 9542; 
T.C.A. (orig. ed.), § 25-321. 


Section to Section References. 
This section is referred to in § 25-3-121. 


NOTES TO DECISIONS 


Analysis 


1. Partners Not Participating — Extent of Li- 
ability. 
2. Defenses. 


1. Partners Not Participating — Extent of 
Liability. 

The penalty and the disbarment inflicted do 
not apply to a member of a firm who did not 
participate in the receipt of the money or its 
wrongful appropriation, as this punishment 
can only be applicable to the party derelict in 
duty and personally guilty of wrong. Porter v. 
Vance, 82 Tenn. 629, 1885 Tenn. LEXIS 4 
(1885). 

Where one member of a firm of lawyers 


receipted, in the name of the firm, for a note for 
collection and, in settlement with the maker of 
the note, receipted in the name of the firm for 
the amount of the note, the other member of the 
firm was held to be liable on motion for the 
amount of the note so collected, although he 
knew nothing of the receipt of the note for 
collection or such settlement. Porter v. Vance, 
82 Tenn. 629, 1885 Tenn. LEXIS 4 (1885). 


2. Defenses. 

Motion against attorney for money not paid 
over is subject to all defenses that could be 
made to an ordinary suit, including a setoff. 
Jones v. Miller, 31 Tenn. 151, 1851 Tenn. LEXIS 
37 (1851); Porter v. Vance, 82 Tenn. 629, 1885 
Tenn. LEXIS 4 (1885). 


25-3-121. Striking attorney from rolls. 


Upon the return by proper officer of an execution issued on the judgment 
recovered under §§ 25-3-119 and 25-3-120, with the endorsement that the 
money cannot be made, or not sufficient property of the defendant to be found 
to make the same, it is the duty of the court to strike such delinquent from the 
roll of attorneys, who shall thenceforward be disqualified to practice in the 
courts of this state until the debt is paid. 
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History. 

Code 1858, § 3619 (deriv. Acts 1825, ch. 13, 
§ 2); Shan., § 5384; Code 1932, § 9543; T.C.A. 
(orig. ed.), § 25-322. 
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Law Reviews. 
Legal Profession — Attorney and Client, 24 
Tenn. L. Rev. 611. 


NOTES TO DECISIONS 


Analysis 


. Trial and Appeal. 

. Time for Disbarment. 

. Prerequisites to Reinstatement. 

. Common Law Jurisdiction of Court. 


. Trial and Appeal. 

In proceedings to disbar an attorney, he is not 
entitled to a trial of the issues by a jury, and 
upon an appeal from a judgment of disbarment 
the appellate court will try the case de novo, 
giving no weight to the trial judge’s findings of 
fact. Davis v. State, 92 Tenn. 634, 23 S.W. 59, 
1893 Tenn. LEXIS 20 (1893). 
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2. Time for Disbarment. 

An attorney may be disbarred for misappro- 
priation of his client’s funds before the client 
has obtained judgment against him for the 
amount misappropriated, and before any con- 
viction upon a criminal charge for such misap- 
propriation. Davis v. State, 92 Tenn. 634, 23 
S.W. 59, 1893 Tenn. LEXIS 20 (1893). 


25-3-122. Motion by surety. 


3. Prerequisites to Reinstatement. 

An attorney disbarred for failure to account 
for money collected by him cannot be reinstated 
until he had made restitution. Cantor v. Griev- 
ance Comms. of Washington County, 189 Tenn. 
536, 226 S.W.2d 283, 1949 Tenn. LEXIS 457 
(1949). 


4, Common Law Jurisdiction of Court. 

While this section and title 23, ch. 3, regulate 
the procedure with reference to attorneys, they 
do not affect the inherent common law jurisdic- 
tion of the court to deal with its officers in a 
summary way for malpractice or misconduct in 
their official character. Memphis & Shelby 
County Bar Asso. v. Vick, 40 Tenn. App. 206, 
290 S.W.2d 871, 1955 Tenn. App. LEXIS 104 
(Tenn. Ct. App. 1955), cert. denied, 352 U.S. 
975, 77S. Ct. 372,.1 L. Ed. 2d 328, 1957 U.S. 
LEXIS 1542 (1957), rehearing denied, 353 U.S. 
918, 77 S. Ct. 670, 1 L. Ed. 2d 670, 1957 U.S. 
LEXIS 1202 (1957), rehearing denied, 354 U.S. 
944, 77S. Ct. 1403, 1 L. Ed. 2d 1542, 1957 U.S. 
LEXIS 653 (1957). 


Sureties are entitled to judgment by motion against their principals: 
(1) Whenever judgment has been rendered against them as such sureties; 
(2) Whenever such judgment, or any part thereof, has been paid by the 


surety. 


History. 

Code 1858, § 3620 (deriv. Acts 1801, ch. 15, 
§ 1; 1809 (Sept.), ch. 69, § 1); Shan., § 5385; 
Code 1932, § 9544; T.C.A. (orig. ed.), § 25-323. 


Cross-References. 

Judgment for costs against surety, § 20-12- 
135. 

Power of surety to confess judgment, § 25-2- 
102. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Executors and Administrators, § 77; 14 Tenn. 
Juris., Guaranty, § 2; 19 Tenn. Juris., Motions 
and Summary Proceedings, §§ 5, 6; 23 Tenn. 
Juris., Suretyship, § 30. 


Section to Section References. 

Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 

Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


NOTES TO DECISIONS 


Analysis 


. Effect of Section. 

. Finality of Judgment. 

Notice. 

. Surety’s Rights Before and After Payment. 
. Motion for Partial Payment. 

. Judgment Over Before Payment. 


Oop wn-e 


7. Estate of Surety Making Motion Before Pay- 
ment. 

8. Limitations. 

9. Costs of Defense. 

10. Settlement of Principal’s Debt. 

11. Nature of Motion. 

12. Action in Bankruptcy Court. 


25-3-122 


1. Effect of Section. 

This section did not prevent surety from 
proceeding in equity for contribution against 
cosurety. House v. Cocke, 1 Tenn. 296, 1808 
Tenn. LEXIS 18 (1808). 


2. Finality of Judgment. 

The use of the term “judgment” contemplates 
a final judgment and not a conditional judg- 
ment. State v. Taylor, 675 S.W.2d 721, 1984 
Tenn. Crim. App. LEXIS 2466 (Tenn. Crim. 
App. 1984). 

An order of forfeiture of bond which stated 
that it would become final on a specified future 
date “unless otherwise ordered” by the court, 
was a conditional judgment and not a final 
judgment as contemplated by this section. 
State v. Taylor, 675 S.W.2d 721, 1984 Tenn. 
Crim. App. LEXIS 2466 (Tenn. Crim. App. 
1984). 

A bonding company or other surety on a bail 
bond should not be entitled to indemnification 
from an indemnitor pursuant to an indemnity 
agreement relating to such bond until some 
fixed amount has been set for which such 
surety would be liable to pay, and this event 
cannot occur until a final judgment of forfeiture 
has been entered. State v. Taylor, 675 S.W.2d 
721, 1984 Tenn. Crim. App. LEXIS 2466 (Tenn. 
Crim. App. 1984). 


3. Notice. 

Notice to principal under subdivision (1) 
seems not to be required, nor is it a prerequisite 
to the motion that the principal have notice of 
the suit against the surety or have had oppor- 
tunity to give the indemnity provided for by 
§ 25-2-102. Newnan v. Campbell, 8 Tenn. 63, 8 
Tenn. 69, 1827 Tenn. LEXIS 9 (1827). See also 
Williamson v. Leon Burge & Co., 54 Tenn. 117, 
1872 Tenn. LEXIS 26 (1872). 


4, Surety’s Rights Before and After Pay- 
ment. 

Sureties are entitled to judgment by motion 
against their principal upon rendition of judg- 
ment against them as such. If compelled to pay 
the debt of their principal, they have the right 
in equity to be subrogated to all the rights of 
the plaintiff in the property on which a lien was 
retained as security. Whiteside v. Latham, 42 
Tenn. 91, 1865 Tenn. LEXIS 23 (1865); Saylors 
v. Saylors, 50 Tenn. 525, 1871 Tenn. LEXIS 109 
(1871); Watson v. Sutherland, 1 Cooper’s Tenn. 
Ch. 208 (1873). 


5. Motion for Partial Payment. 

Surety could sue principal for partial pay- 
ment of the debt, although the payment was 
made for the purpose of reducing the debt 
within the justice’s jurisdiction, so that the 
creditor might recover judgment thereon 
against the principal before a justice. Hall v. 
Hall, 29 Tenn. 352, 1849 Tenn. LEXIS 83 
(1849). 
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6. Judgment Over Before Payment. 

The surety may confess judgment in favor of 
the creditor, and thereupon move for judgment 
against the principal. Newnan v. Campbell, 8 
Tenn. 63, 8 Tenn. 69, 1827 Tenn. LEXIS 9 
(1827). 

The surety is entitled to judgment by motion 
as soon as the judgment is rendered against 
him, and before payment. Reeves v. Pulliam, 66 
Tenn. 119, 1874 Tenn. LEXIS 91 (1874). See 
Nashville Bank v. Campbell, 15 Tenn. 353, 1835 
Tenn. LEXIS 11 (1835). 


7. Estate of Surety Making Motion Before 
Payment. 

Where judgment is obtained against a dece- 
dent’s estate on decedent’s contract of surety 
for one of his heirs, who also became adminis- 
trator of the estate, judgment may be rendered 
against such heir or administrator, in favor of 
the estate, in settlement thereof, though the 
judgment against the estate has not yet been 
paid by the estate. Boring v. Jobe, 53 S.W. 763, 
1899 Tenn. Ch. App. LEXIS 79 (1899). 


8. Limitations. 

Though the surety is entitled to judgment by 
motion as soon as the judgment is rendered 
against him, and before payment, the statute of 
limitations runs only from the date of the 
payment. Reeves v. Pulliam, 66 Tenn. 119, 1874 
Tenn. LEXIS 91 (1874). See Nashville Bank v. 
Campbell, 15 Tenn. 353, 1835 Tenn. LEXIS 11 
(1835). 

Where the payee of a note endorses it to a 
third person before the death of the maker, and 
after the death and after the note is barred by 
limitations in favor of his estate, the endorsee 
sues the endorser upon his endorsement and 
recovers judgment against him, which he sub- 
sequently pays, and within two years after such 
payment, but more than two years and six 
months after the rendition of the judgment files 
his petition to assert his claim against the 
estate for reimbursement, his claim is not 
barred by the statute of limitations in favor of 
estates of decedents. Such statute did not begin 
to run at the rendition of the judgment, but 
only from payment. Vanderville v. Persons, 3 
Shan. 415 (1875). See Maxey v. Carter, 18 Tenn. 
521, 1837 Tenn. LEXIS 76 (1837). 


9. Costs of Defense. 

Where a surety neglected to protect itself by 
the simple and routine expedient of requiring a 
bond application containing an indemnity 
clause, it must bear the expense of its attorney 
fees in defending an action against the princi- 
pal and is not entitled to any indemnification 
from the principal even though the principal 
had refused to provide the surety with a de- 
fense and had undertaken its own defense. 
Shankle-Clairday, Inc. v. Crow, 414 F. Supp. 
160, 1976 U.S. Dist. LEXIS 17263 (M.D. Tenn. 
1976). 
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10. Settlement of Principal’s Debt. 

Sections 25-3-122 — 25-3-143 applicable to 
suretyship have no relevance where a contract 
of guarantee authorizes a compromise settle- 
ment of the principal’s debt, and expressly 
retains the liability of the guarantor for the 
balance. Such a contract permits the extin- 
guishment of the principal debt and although, 
to the extent of payment, the guarantor stands 
in the shoes of the creditor, there is nothing — 
no cause of action — to which he can be substi- 
tuted, because the right of subrogation equi- 
table or by statute has been contracted away. 
Hickory Springs Mfg. Co. v. Evans, 541 S.W.2d 
97, 1976 Tenn. LEXIS 526 (Tenn. 1976). 


11. Nature of Motion. 
Although this section does not provide for a 


25-3-123. Joint or several motion. 


JUDGMENT BY MOTION 


25-3-125 


Summary proceeding by which sureties may 
proceed against their principals, a motion made 
pursuant to this section is an independent and 
original action. Major v. General Motors Corp., 
742 F. Supp. 1357, 1990 U.S. Dist. LEXIS 11064 
(M.D. Tenn. 1990). 


12. Action in Bankruptcy Court. 

Ordinarily an action would be brought in the 
court in which judgment against the surety was 
rendered, however, an action was properly com- 
menced in the bankruptcy court in the first 
instance where the surety also sought determi- 
nation of the dischargeability of the liability. 
Ohio Cas. Ins. Co. v. Hryhorchuk (In re Hry- 
horchuk), 211 B.R. 647, 1997 Bankr. LEXIS 
1968 (Bankr. W.D. Tenn. 1997). 


Such motion may be joint or several, at the option of the sureties. 


History. 
Code 1858, § 3621; Shan., § 5386; Code 
1932, § 9545; T.C.A. (orig. ed.), § 25-324. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 


in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 

Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


25-3-124. Surety on confessed judgment. 


Sections 25-3-122 — 25-3-134 extend to all cases where the suretyship is 
upon any acknowledgment or confession of judgment in any court. 


History. 
Code 1858, § 3635; Shan., § 5401; Code 
1932, § 9560; T.C.A. (orig. ed.), § 25-325. 


Cross-References. 
Power of surety to confess judgment, § 25-2- 
102. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-128, 25-3-129, 25-3-131, 25-3-132. 


25-3-125. Stayors. 


Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


Textbooks. 
Tennessee Jurisprudence, 23 Tenn. Juris., 
Suretyship, § 30. 


Stayors may move against their principals and costayors in the same way, 
and subject to the same rules and regulations, as sureties. 


History. 

Code 1858, § 3629 (deriv. Acts 1845-1846, ch. 
216, § 1; 1849-1850, ch. 38, § 3); Shan., 
§ 5394; Code 1932, § 9553; T.C.A. (orig. ed.), 
§ 25-326. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 


in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 

Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


25-3-126 


25-3-126. 
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Accommodation endorsers. 


Accommodation endorsers may move against their principals in the same 
way as, and subject to all the rules and regulations that govern motions by, 


sureties against their principals. 


History. 

Code 1858, § 3630 (deriv. Acts 1849-1850, ch. 
38, §§ 1, 2; 1855-1856, ch."75); Shan., § 5395; 
Code 1932, § 9554; T:.C.A. (orig. ed.), § 25-327. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 


in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 

Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


NOTES TO DECISIONS 


1. Showing Type of Endorser in Judg- 
ment. 

The judgment by motion in favor of an en- 

dorser will be void, if it fails to show that the 


25-3-127. Motion against cosurety. 


plaintiff was an accommodation endorser. Allen 
v. Wood, 38 Tenn. 436, 1858 Tenn. LEXIS 206 
(1858); Copass v. Wheelock, 69 Tenn. 381, 1878 
Tenn. LEXIS 104 (1878). 


A cosurety or comaker against whom judgment has been rendered for the 
whole debt, or who has paid the same or more than the ratable share of such 
judgment, may have judgment on motion, against all of the other parties to the 
instrument liable to such cosurety or comaker, whether included in the original 


judgment or not, for the ratable share of each. 


History. 

Code 1858, § 3625 (deriv. Acts 1809 (Sept.), 
ch. 69, §§ 2, 3); Acts 1870-1871, ch. 99; Shan., 
§ 5390; mod. Code 1932, § 9549; T.C.A. (orig. 
ed.), § 25-328. 


Section to Section References. 

Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 


Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


Textbooks. 

Tennessee Jurisprudence, 19 Tenn. Juris., 
Motions and Summary Proceedings, § 5; 23 
Tenn. Juris., Suretyship, § 31. 


NOTES TO DECISIONS 


Analysis 


. Cumulative Nature of Remedy. 
. Finality of Judgment. 
. Proper Matters of Contribution. 
. Overpayment as Prerequisite to Right to 
Contribution. 
. Procedure in Enforcing Contribution. 
. Cosurety Signing as Principal. 
. Note Barred as to Principal — Surety’s Rem- 
edy. 
8. Cosureties Not Included in Judgment — 
Motion Against. 
9. Amount Recoverable from Each Cosurety. 
10. Partial Payments by Several Cosureties — 
Contribution. 
11. Arrangement Between Cosureties — Ef- 
fect. 
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1. Cumulative Nature of Remedy. 

The remedy by motion does not deprive a 
cosurety of relief by way of bill in equity against 
personal representative and heirs of cosurety to 
sell realty for debts. Reeves v. Pulliam, 68 Tenn. 
153, 1877 Tenn. LEXIS 9 (1877); Stephens v. 
Meek, 74 Tenn. 226, 1880 Tenn. LEXIS 237 
(1880). 

The remedy by motion is cumulative and 
does not deprive the cosurety of relief in equity. 
Stephens v. Meek, 74 Tenn. 226, 1880 Tenn. 
LEXIS 237 (1880). 


2. Finality of Judgment. 

The use of the term “judgment” contemplates 
a final judgment and not a conditional judg- 
ment. State v. Taylor, 675 S.W.2d 721, 1984 
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Tenn. Crim. App. LEXIS 2466 (Tenn. Crim. 
App. 1984). 

An order of forfeiture of bond which stated 
that it would become final on a specified future 
date “unless otherwise ordered” by the court, 
was a conditional judgment and not a final 
judgment as contemplated by this section. 
State v. Taylor, 675 S.W.2d 721, 1984 Tenn. 
Crim. App. LEXIS 2466 (Tenn. Crim. App. 
1984). 

A bonding company or other surety on a bail 
bond should not be entitled to indemnification 
from an indemnitor pursuant to an indemnity 
agreement relating to such bond until some 
fixed amount has been set for which such 
surety would be liable to pay, and this event 
cannot occur until a final judgment of forfeiture 
has been entered. State v. Taylor, 675 S.W.2d 
721, 1984 Tenn. Crim. App. LEXIS 2466 (Tenn. 
Crim. App. 1984). 


3. Proper Matters of Contribution. 

Attorney fees incurred and paid by a surety, 
with the consent of his cosureties, in making a 
prudent defense for the common benefit, consti- 
tute part of the joint liability, and are a proper 
matter for contribution. Gross v. Davis, 87 
Tenn. 226, 11 S.W. 92, 1888 Tenn. LEXIS 56, 10 
Am. St. Rep. 635 (1889). 

Costs adjudged against the cosureties jointly, 
in litigation touching their joint obligation, and 
paid by one of the sureties, and other necessary 
and proper expenses, are proper matters for 
contribution. Gross v. Davis, 87 Tenn. 226, 11 
S.W. 92, 1888 Tenn. LEXIS 56, 10 Am. St. Rep. 
635 (1889). 


4, Overpayment as Prerequisite to Right 
to Contribution. 

Surety was not entitled to relief under this 
section where suit was merely pending against 
surety on his obligation under a bond and no 
payment had been made. Dibbrell v. Mitchell, 2 
Shan. 591 (1877). 

A cosurety who has paid less than his ratable 
share of the joint liability cannot enforce con- 
tribution, even against cosureties who have 
paid nothing. Gross v. Davis, 87 Tenn. 226, 11 
S.W. 92, 1888 Tenn. LEXIS 56, 10 Am. St. Rep. 
635 (1889). 


5. Procedure in Enforcing Contribution. 

A defendant cosurety, who has overpaid his 
share, cannot recover the excess from his co- 
sureties, upon answer merely, without cross- 
bill. Gross v. Davis, 87 Tenn. 226, 11 S.W. 92, 
1888 Tenn. LEXIS 56, 10 Am. St. Rep. 635 
(1889); Lewis v. Glass, 92 Tenn. 147, 20 S.W. 
571, 1892 Tenn. LEXIS 59 (1892); Griffith v. 
Security Home Bldg. & Loan Ass’n, 100 Tenn. 
410, 45 S.W. 670, 1897 Tenn. LEXIS 130 (1897). 
See Cloud v. Hamilton & Sitler, 11 Tenn. 80, 11 
Tenn. 81, 1832 Tenn. LEXIS 22 (1832); Bussey 
v. Gant, 29 Tenn. 238, 1849 Tenn. LEXIS 56 
(1849). 
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6. Cosurety Signing as Principal. 

A judgment by motion obtained by one surety 
on a note against another surety as principal, 
his character of surety not appearing on the 
note itself, is voidable and may be enjoined, but 
equity will relieve only upon condition that the 
party do equity, by paying his moiety of the 
liability. Creed v. Scruggs, 48 Tenn. 590, 1870 
Tenn. LEXIS 118 (1870). See Estis v. Patton, 11 
Tenn. 381, 11 Tenn. 382, 1832 Tenn. LEXIS 67 
(1832); Cain v. Jennings, 3 Cooper’s Tenn. Ch. 
131 (1876). 

Where two sign as principals, and another as 
surety, and the one signing as principal was in 
fact surety, the burden of proof is upon the one 
signing as principal to show that he was in fact 
a surety, and if he had by his actions induced 
the one signing as surety to think that the other 
two were joint principals, he would be repelled 
from a court of equity if he sought contribution 
from the one signing as surety, whatever the 
fact might be. Coleman v. Norman, 57 Tenn. 
590, 1873 Tenn. LEXIS 269 (1878). 


7. Note Barred as to Principal — Surety’s 
Remedy. 

Although an administrator of the principal 
may defeat recovery on a note, by a plea of the 
statute of limitations, that does not relieve the 
sureties of the intestate of liability, and the 
surety may have a remedy against the princi- 
pal’s administrator. Reeves v. Pulliam, 68 Tenn. 
153, 1877 Tenn. LEXIS 9 (1877). 


8. Cosureties Not Included in Judgment 
— Motion Against. 

A cosurety against whom judgment has been 
rendered may have judgment, by motion, 
against the cosureties to the instrument, 
whether included in the judgment or not. Hick- 
erson v. Price, 47 Tenn. 151, 1869 Tenn. LEXIS 
24 (1869); Stephens v. Meek, 74 Tenn. 226, 1880 
Tenn. LEXIS 237 (1880). 


9. Amount Recoverable from Each Co- 
surety. 

If one surety is made to pay the whole debt, 
or more than his ratable share, he can, by 
motion, recover from each of the other sureties 
only his aliquot proportion of the liability. He 
cannot, by motion, recover more than this from 
the solvent cosureties, on account of the insol- 
vency of the rest, whose proportion he has had 
to pay; but, by bill in equity, he can compel the 
solvent cosureties to contribute to the payment 
of the entire amount so paid, as the rate of 
contribution in such suit is determined accord- 
ing to the number of solvent sureties. Riley v. 
Rhea, 73 Tenn. 115, 1880 Tenn. LEXIS 93 
(1880); Gross v. Davis, 87 Tenn. 226, 11 S.W. 92, 
1888 Tenn. LEXIS 56, 10 Am. St. Rep. 635 
(1889). See Bittick v. McEwen, 54 Tenn. 1, 1871 
Tenn. LEXIS 408 (1871); Stephens v. Meek, 74 
Tenn. 226, 1880 Tenn. LEXIS 237 (1880). 
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10. Partial Payments by Several Cosure- 
ties — Contribution. 

Where more than one of the sureties have 
made payments on the joint indebtedness, all 
the payments must be added together, and the 
aggregate divided equally among the sureties; 
and where a bill for contribution among the 
solvent sureties is filed in equity, each must be 
charged with his share thus ascertained, and 
credited with the entire amount of his pay- 
ments; and he must pay the balance thus found 
against him. If he has paid more than his 
ratable part, he will recover same from the 
other parties. Gross v. Davis, 87 Tenn. 226, 11 
S.W. 92, 1888 Tenn. LEXIS 56, 10 Am. St. Rep. 
635 (1889). 
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11. Arrangement Between Cosureties — 
Effect. 

Where one surety has paid the entire debt, 
and then collected from one cosurety more than 
his share, and afterwards filed a bill against 
another cosurety for his proportion, the latter 
cannot, after answer filed, by an arrangement 
made with the former cosurety, to which ar- 
rangement the complainant was no party, pay 
such cosurety the overplus due him, and claim 
a credit for such payment as against the com- 
plainant. Preston v. Campbell’s Ex’rs, 4 Tenn. 
20, 1816 Tenn. LEXIS 6 (1816). 


25-3-128. Personal representatives. 


(a) The remedies given by §§ 25-3-122 — 25-3-134 lie both for and against 
the personal representatives of deceased persons. 

(b) Where a judgment by motion is rendered against an executor or 
administrator without notice, founded on a demand against the deceased, on 
scire facias to make the defendant liable out of the defendant’s own estate, the 
defendant shall be permitted to make any defense the defendant might have 


made to the original motion. 


History. 

Code 1858, §§ 3626, 3627 (deriv. Acts 1801, 
ch. 18, § 2); Shan., §§ 5391, 5392; Code 1932, 
8§ 9550, 9551; T.C.A. (orig. ed.), § 25-329. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-129, 25-3-131, 25-3-132. 
Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 707. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators § 93; 22 Tenn. 
Juris., Sheriffs, § 26. 


NOTES TO DECISIONS 


Analysis 


1. Remedies as to Sureties. 
2. Remedies as to Deceased Officials. 


1. Remedies as to Sureties. 

In the case of sureties, motions lie both for 
and against personal representatives of de- 
ceased parties. Reeves v. Pulliam, 68 Tenn. 158, 
1877 Tenn. LEXIS 9 (1877); Jordan v. Maney, 
78 Tenn. 135, 1882 Tenn. LEXIS 154 (1882). 


2. Remedies as to Deceased Officials. 
A motion did not lie against the personal 


25-3-129. Jurisdiction of motions. 


representative of a deceased clerk, and the 
sureties upon the official bond of the clerk, 
because the remedy under this section applies 
exclusively to the reciprocal remedies of sure- 
ties as against each other. Prowell v. Fowlkes, 
64 Tenn. 649, 1875 Tenn. LEXIS 148 (1875). 

Under § 67-1-1609 a motion for the official 
default of county trustee as revenue collector 
will lie by the state even though the trustee 
died before the motion is made or notice is 
given. Derrick v. State, 71 Tenn. 396, 1879 
Tenn. LEXIS 96 (1879). 


(a) Motions under §§ 25-3-122 — 25-3-134 may be made in any court, 


having cognizance of the amount. 


(b) They may also, in all cases, be made in the court by which the judgment 
was rendered against such surety, stayor, or accommodation endorser. 
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History. 

Code 1858, §§ 3632, 3633 (deriv. Acts 1849- 
1850, ch. 38, §§ 1-3; 1853-1854, ch. 52, § 1); 
Shan., §§ 5397, 5398; Code 1932, §§ 9556, 
9557; impl. am. Acts 1979, ch. 68, § 3; T.C.A. 
(orig. ed.), § 25-330. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-131, 25-3-132. 
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Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


Textbooks. 
Tennessee Jurisprudence, 23 Tenn. Juris., 
Suretyship, § 30. 


NOTES TO DECISIONS 


Analysis 


. Courts — Jurisdiction. 
Jurisdiction of Amount. 
. Appellate Jurisdiction. 
. Construction. 


= PONE 


. Courts — Jurisdiction. 

The motion by a surety against his principal 
is an independent action, and may be made in 
the court in which the judgment was rendered, 
or also in any court having jurisdiction of the 
amount, or any court of the county in which the 
defendant resides. Anderson v. Binford, 61 
Tenn. 310, 1872 Tenn. LEXIS 377 (1872). 


2. Jurisdiction of Amount. 

The claim of sureties against their principal 
for money paid by them is founded only on an 
implied assumpsit for money paid for the prin- 


cipal’s use, and a motion based thereon must be 
made before a tribunal having jurisdiction of 
the amount. Graham v. Green, 5 Tenn. 187, 
1817 Tenn. LEXIS 86 (1817). 


3. Appellate Jurisdiction. 

The appellate court has no original jurisdic- 
tion of a motion by one cosurety for judgment 
against another, or of a motion by surety for 
judgment against his principal. Ward v. 
Thomas, 42 Tenn. 565, 1865 Tenn. LEXIS 103 
(1865). 


4, Construction. 

The use of the term “judgment” contemplates 
a final judgment and not a conditional judg- 
ment. State v. Taylor, 675 S.W.2d 721, 1984 
Tenn. Crim. App. LEXIS 2466 (Tenn. Crim. 
App. 1984). 


25-3-130. Jurisdiction of special courts. 


The special criminal and other courts have the power to render judgments by 
motion in favor of sureties, as against principals, or in favor of cosureties, as 
against each other, upon any judgment rendered in such courts, upon the same 
terms and conditions as regards notice to the party sought to be made liable, 


that the circuit courts have. 


History. 

Acts 1859-1860, ch. 6, § 1; Shan., § 5399; 
mod. Code 1932, § 9558; T.C.A. (orig. ed.), 
§ 25-331. 


Section to Section References. 

Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 

Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


Textbooks. 
Tennessee Jurisprudence, 23 Tenn. Juris., 
Suretyship, § 30. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


1. Construction. 
The use of the term “judgment” contemplates 
a final judgment and not a conditional judg- 


ment. State v. Taylor, 675 S.W.2d 721, 1984 
Tenn. Crim. App. LEXIS 2466 (Tenn. Crim. 
App. 1984). 
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25-3-131. Production of records. 


On the trial of any of the motions provided for in §§ 25-3-122 — 25-3-134, 
the plaintiff shall produce the instrument creating the suretyship, or a 
certified copy thereof, and a copy of the record showing the recovery of 
judgment. 


History. Sections 25-3-122 — 25-3-133 are referred to 
Code 1858, § 3631 (deriv. Acts 1849-1850, ch. in § 25-3-134. 
1538, § 1); Shan., § 5396; Code 1932, § 9555; 
Textbooks. 


T.C.A. (orig. ed.), § 25-332. 
Tennessee Jurisprudence, 23 Tenn. Juris., 


Section to Section References. Suretyship, § 30. 


Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-132. 


25-3-132. Trial of fact of suretyship. 


If the fact of suretyship does not appear upon the face of the proceedings on 
which judgment has been had or payment made, or of the instrument on which 
the motion under §§ 25-3-122 — 25-3-134 is founded, a jury shall be immedi- 


ately impaneled to try the fact. 


History. 

Code 1858, § 3623 (deriv. Acts 1809 (Sept.), 
ch. 69, § 2); Shan., § 5388; Code 1932, § 9547; 
T.C.A. (orig. ed.), § 25-333. 


Section to Section References. 
Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131. 


Sections 25-3-122 — 25-3-133 are referred to 
in § 25-3-134. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 17; 19 Tenn. Juris., Motions and Summary 
Proceedings, §§ 5, 8. 


NOTES TO DECISIONS 


Analysis 


. Prerequisites to Jurisdiction. 

. Burden of Proving Suretyship. 

. Parol Agreement as to Ostensible Principal’s 
Liability — Enforcement. 


WONre 


1. Prerequisites to Jurisdiction. 

A justice (now general sessions judge) has no 
jurisdiction of a motion by a surety against his 
principal, unless such suretyship appears on 
the face of the instrument or in the proceedings 
on which the judgment was rendered or pay- 
ment made, because a justice has no jury to 
ascertain the fact of suretyship, and the re- 
quirement of a jury to ascertain that fact ex- 
cludes the jurisdiction of a justice where the 
suretyship does not appear as required by the 


statute. Vanbibber v. Vanbibber, 29 Tenn. 53, 
1849 Tenn. LEXIS 7 (1849); Cannon v. Wood, 34 
Tenn. 177, 1854 Tenn. LEXIS 29 (1854). 


2. Burden of Proving Suretyship. 

Where the fact of suretyship does not appear 
upon the instrument, that fact must be estab- 
lished by the proof, and the burden is upon the 
party setting it up. England v. McKamey, 36 
Tenn. 75, 1856 Tenn. LEXIS 57 (1856). 


3. Parol Agreement as to Ostensible Prin- 
cipal’s Liability — Enforcement. 

A parol contract, whereby parties agree that 
the ostensible principal shall be liable only as a 
surety on a note, may be proved and enforced in 
equity. Blackmore v. Granbery, 98 Tenn. 277, 39 
S.W. 229, 1896 Tenn. LEXIS 222 (1897). 


25-3-133. Trial of fact of cosuretyship. 


In all cases of motions by sureties against cosureties, if the fact of the joint 
suretyship does not appear on the face of the papers or judicial proceedings on 
which the motion is based, the fact shall be ascertained by a jury to be 
immediately impaneled, if demanded in a court of record. 
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History. Sections 25-3-122 — 25-3-133 are referred to 
Code 1858, § 3628 (deriv. Acts 1809 (Sept.), in § 25-3-134. 
ch. 69, § 3); Shan., § 5393; mod. Code 1932, 
Textbooks. 


§ 9552; T.C.A. (orig. ed.), § 25-334. 
Tennessee Jurisprudence, 19 Tenn. Juris., 


Section to Section References. Motions and Summary Proceedings, §§ 5, 8. 


Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 


25-3-134. Amount of judgment. 


The recovery under §§ 25-3-122 — 25-3-133 shall include interest and costs 
of the original judgment, and commissions for collecting the same, if collected, 
and the costs of the motion, unless otherwise directed. The judgment shall be 
for the amount of the recovery or payment, as the case may be, with interest 


and costs. 


History. 

Code 1858, §§ 3622, 3634; Shan., §§ 5387, 
5400; Code 1932, §§ 9546, 9559; T.C.A. (orig. 
ed.), § 25-335. 


Section to Section References. 

Sections 25-3-122 — 25-3-134 are referred to 
in §§ 25-3-124, 25-3-128, 25-3-129, 25-3-131, 
25-3-132. 


NOTES TO DECISIONS 


1. Costs. 

For his costs of a reasonable and bona fide 
defense, incurred by a surety or accommodation 
endorser in resisting, in good faith and upon 
reasonable grounds, a recovery against him, 
such surety or endorser is entitled to indem- 
nity, and may enforce it against his principal; 
but he cannot exact reimbursement for costs 
where he litigated recklessly and without au- 
thority, in a clearly hopeless case. Holt v. Win- 
stead, 45 Tenn. 568, 1868 Tenn. LEXIS 48 
(1868); Overton v. Hardin, 46 Tenn. 375, 1869 
Tenn. LEXIS 70 (1869). 


Where a surety neglected to protect itself by 
the simple and routine expedient of requiring a 
bond application containing an indemnity 
clause, it must bear the expense of its attorney 
fees in defending an action against the princi- 
pal and is not entitled to any indemnification 
from the principal even though the principal 
had refused to provide the surety with a de- 
fense and had undertaken its own defense. 
Shankle-Clairday, Inc. v. Crow, 414 F. Supp. 
160, 1976 U.S. Dist. LEXIS 17263 (M.D. Tenn. 
1976). 


25-3-135. Parties to motions for summary judgment in general. 


A motion may be made by the party aggrieved, or the aggrieved party’s legal 
representatives, against the person in default, and such other persons made 
liable with the person in default as may be in existence at the time of the 


motion. 


History. 
Code 1858, § 3583; Shan., § 5347; Code 
1932, § 9507; T.C.A. (orig. ed.), § 25-336. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 707. 


Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 27; 21 
Tenn. Juris., Public Officers, § 19; 22 Tenn. 
Juris., Sheriffs, § 26; 23 Tenn. Juris., Surety- 
ship, § 31. 


NOTES TO DECISIONS 


Analysis 


1. Motions Covered. 
2. Persons Entitled to Make Motion. 


3. Judgment Against Only Part of Those Li- 
able. 

4. Death of Principal or Part of Sureties — 
Effect. 


25-3-136 


5. Showing of Death of Sureties — Necessity. 


1. Motions Covered. 

Judgment by motion against a revenue col- 
lector, and part of his living sureties, is a 
nullity. Fry v. Britton, 49 Tenn. 606, 1871 Tenn. 
LEXIS 50 (1871). 

In view of the language employed and the 
provisions of other sections in this chapter, this 
section and § 25-3-136, are construed to refer 
to judgments by motion against delinquent 
officials, and to have no relation to a motion by 
a defendant in an attachment suit. Lawing v. 
Schaufflu, 162 Tenn. 79, 34 S.W.2d 1055, 1930 
Tenn. LEXIS 65, 85 A.L.R. 633 (1931). 


2. Persons Entitled to Make Motion. 

Party aggrieved includes the state, as well as 
individuals. Hand v. State, 24 Tenn. 515, 1845 
Tenn. LEXIS 113 (1845). 

The motion must be in the name of the party 
legally entitled. The assignee of a judgment 
cannot move in his own name against an officer 
for nonreturn, but must move in the name of 
his assignor, the judgment creditor, in whom 
the legal title is. Clingman v. Barrett, 25 Tenn. 
20, 1845 Tenn. LEXIS 3 (1845). But see Hopson 
v. Hoge & Lester, 16 Tenn. 153, 1835 Tenn. 
LEXIS 63 (1835); Cleveland v. Martin, 39 Tenn. 
128, 1858 Tenn. LEXIS 263 (Tenn. Dec. 1858). 


3. Judgment Against Only Part of Those 
Liable. 

Judgment on motion against only part of 
those liable, while erroneous, is not void when 
attacked only collaterally. Hall v. Tompkins, 28 
Tenn. 592, 1848 Tenn. LEXIS 126 (1848); Shaw 
v. Patterson, 2 Cooper’s Tenn. Ch. 171 (1874). 


4. Death of Principal or Part of Sureties — 
Effect. 

This statute gives the motion against the 
persons in default and all persons in existence 
liable with him, that is, against the principal 
and all living sureties. If some sureties be dead, 


25-3-136. Motion on defective bond. 
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the motion may be made against the principal 
and the surviving sureties, but if the principal 
be dead, the motion cannot be made against the 
sureties alone unless, of course, some statute 
expressly so provides. Burroughs v. Goodall, 39 
Tenn. 29, 1858 Tenn. LEXIS 246 (1858); Der- 
rick v. State, 71 Tenn. 396, 1879 Tenn. LEXIS 
96 (1879). See also, Houston v. Dougherty, 23 
Tenn. 505, 1844 Tenn. LEXIS 152 (1844). 

Prior to the enactment of § 25-3-106 the 
remedy by motion did not extend to the per- 
sonal representative of a deceased officer or to 
his surety, and could not be maintained against 
either, but under § 25-3-106 where the officer 
or part of his sureties die during the pendency 
of the motion it may be revived against the 
personal representative of such officer or 
surety. Burroughs v. Goodall, 39 Tenn. 29, 1858 
Tenn. LEXIS 246 (1858). 

Motion will lie against the sureties for the 
official default of the county trustee under 
§ 67-1-1609 though he be dead. Derrick v. 
State, 71 Tenn. 396, 1879 Tenn. LEXIS 96 
(1879). 

If one of the sureties is dead at the time the 
motion is entered it should be against those 
living or in existence at the time. Shepherd v. 
Hamilton County, 55 Tenn. 380, 1874 Tenn. 
LEXIS 4 (1874). 

A motion was not allowable against the ad- 
ministrator of a deceased clerk and the sureties 
on his official bond. Prowell v. Fowlkes, 64 
Tenn. 649, 1875 Tenn. LEXIS 148 (1875). 


5. Showing of Death of Sureties — Neces- 
sity. 

If some of the sureties be dead, the record 
must show that fact, in order to sustain the 
judgment against the rest. Shepherd v. Hamil- 
ton County, 55 Tenn. 380, 1874 Tenn. LEXIS 4 
(1874). But see Hearn v. Ewin, Pendleton & Co., 
43 Tenn. 399, 1866 Tenn. LEXIS 67 (1866), 
holding that, if the omission was an oversight 
without culpability, upon reversal, the case will 
be remanded for further proceedings. 


Whenever by this chapter a motion is authorized against an officer, or other 
person acting under the orders of court, it carries with it the right to move 
against such person or officer and the sureties on that officer’s official bond of 
such officer or other person, or other bond executed in the discharge of the 
particular duty, although such bond may not be in strict compliance with the 


law. 


History. 
Code 1858, § 3584; Shan., § 5348; Code 
1932, § 9508; T.C.A. (orig. ed.), § 25-337. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 14. 
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NOTES TO DECISIONS 


Analysis 

1. Common Law Bond — Status Under Sec- 
tion. 

2. Personal Representative — When Not Cov- 
ered. 

3. Several Claims — One Motion for Collec- 
tion. 

4. Judgment. 

5. —Surety Omitted as Party — Effect. 

6. Remedies of Sureties Under Judgment. 

1. Common Law Bond — Status Under 


Section. 

By this section, a good common law bond is 
placed on the same footing as if taken precisely 
according to the statute. Lay v. State, 37 Tenn. 
604, 1858 Tenn. LEXIS 73 (1858); McLean v. 
State, 55 Tenn. 22, 1873 Tenn. LEXIS 3 (1873). 


2. Personal Representative — When Not 
Covered. 

Motion given against an officer and his sure- 
ties does not include the personal representa- 
tive of the officer or of a surety. State v. Deberry, 
28 Tenn. 605, 1848 Tenn. LEXIS 129 (1849); 
Young v. Hare, 30 Tenn. 303, 1850 Tenn. LEXIS 
119 (1850); Park v. Walker, 34 Tenn. 503, 1855 
Tenn. LEXIS 89 (1855); Prowell v. Fowlkes, 64 
Tenn. 649, 1875 Tenn. LEXIS 148 (1875). 


3. Several Claims — One Motion for Col- 
lection. 

A motion against a constable for failure to 
pay over moneys collected may be for several 
distinct claims, and it is no objection to the 
validity of the judgment that it embraces the 


moneys collected on various claims. Sanford v. 
Spivey, 1 Shan. 117 (1859). 


4, Judgment. 

A joint judgment shall be rendered against 
the principal and sureties, and not separate 
judgments for different amounts against them. 
McLean v. State, 55 Tenn. 22, 1873 Tenn. 
LEXIS 3 (1873). 

Judgments by motion must show every fact 
necessary to give the court jurisdiction, other- 
wise they are void. Galbraith v. Chestnutt, 2 
Shan. 99 (1876). 


5. —Surety Omitted as Party — Effect. 

Where, in a motion in favor of the state 
against the sheriff and his sureties, the name of 
one of the sheriffs sureties is by inadvertence, 
omitted, but judgment is properly rendered 
against all the sureties, the judgment is valid. 
Jones v. Henderson, 1 Shan. 35 (1850). 


6. Remedies of Sureties Under Judgment. 

If the judgment was founded upon a false 
state of facts, however conclusive it might be as 
against the principal, the sureties are not with- 
out remedy, as they will be entitled to a writ of 
error coram nobis to reverse it. Young v. Hare, 
30 Tenn. 303, 1850 Tenn. LEXIS 119 (1850). 

A surety against whom judgment has been 
rendered for the whole debt may file a bill 
against the personal representative and heirs 
of a cosurety, for contribution; and, upon an 
averment of the exhaustion of personal assets, 
he may sell land for the payment of the recov- 
ery. Stephens v. Meek, 74 Tenn. 226, 1880 Tenn. 
LEXIS 237 (1880). 


25-3-137. Times notice not required. 


No notice of the motion is required, if made at the return term of the process 
in a court of record, where the cause of motion is official delinquency, or within 
six (6) months after the right to the motion has accrued in any other case. 


History. 
Code 1858, § 3585; Shan., § 5350; Code 
1932, § 9509; T.C.A. (orig. ed.), § 25-338. 


Cross-References. 
Notice before general sessions judges, § 16- 
15-733. 


Section to Section References. 
This section is referred to in § 25-3-138. 


Textbooks. 

Tennessee Jurisprudence, 19 Tenn. Juris., 
Motions and Summary Proceedings, § 7; 22 
Tenn. Juris., Sheriffs, § 25. 


NOTES TO DECISIONS 


Analysis 


1. Motions Covered. 
2. Notice. 
3. Waiver of Want of Notice. 


4. Judgment. 


1. Motions Covered. 
This section applies to all motions not other- 
wise provided for, and is not confined to motions 


25-3-137 


given by this chapter. Williamson v. Leon Burge 
& Co., 54 Tenn. 117, 1872 Tenn. LEXIS 26 
(1872). 


2. Notice. 

This section means that notice must be given 
unless the case falls within one of the classes 
specified as cases in which notice is dispensed 
with. Williamson v. Leon Burge & Co., 54 Tenn. 
117, 1872 Tenn. LEXIS 26 (1872). 

Where judgment by motion has been taken 
against the sheriff and his sureties for the 
nonreturn of an execution by his deputy, notice 
is not required to be given by the sheriff to such 
deputy, in the motion of the sheriff for judgment 
over against the deputy sheriff and his sureties. 
Shaw v. Patterson, 2 Cooper’s Tenn. Ch. 171 
(1874). 
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3. Waiver of Want of Notice. 

If the defendant appear without notice, he 
cannot defeat the proceeding on the ground 
that notice was not given. Watkins v. Barnes, 
33 Tenn. 201, 1853 Tenn. LEXIS 30 (1853). 


4, Judgment. 

A judgment by motion in favor of a surety, 
showing affirmatively that it was not taken 
within six months after judgment against the 
surety, but not showing whether it was taken 
within six months after the surety paid the 
judgment, nor whether it was a case in which 
notice was given or dispensed with, is void and 
invalid. Galbraith v. Chestnutt, 2 Shan. 99 
(1876). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Nature of Notice — Commencement of Suit. 

. Persons Entitled to Notice. 

. Service and Proof of Notice. 

Day for Making Motion Not Specified — 
Effect. 

. Motion Not Made at Time Specified. 

. Waiver of Notice. 

. —Effect as to New Motion or Amendment. 

. Showing Ground of Motion. 

. Showing of Notice. 


PON re 
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. Nature of Notice — Commencement of 
Suit. 

The motion itself, and not the service of 
notice, is the commencement of the suit. The 
notice is not judicial process, but only the 
individual act of the party aggrieved, required 
by the statute for the benefit of the party to be 
moved against and sought to be made liable. 
Cheatham v. Howell, 14 Tenn. 310, 14 Tenn. 
311, 1834 Tenn. LEXIS 81 (1834); Gwin v. 
Vanzant, 15 Tenn. 142, 15 Tenn. 143, 1834 
Tenn. LEXIS 28 (1834); Broughton v. Allen, 25 
Tenn. 96, 1845 Tenn. LEXIS 30 (1845). 


2. Persons Entitled to Notice. 

The notice is for the principal, and the sure- 
ties are not entitled to notice. Baxter v. Marsh, 
9 Tenn. 459, 9 Tenn. 460, 1830 Tenn. LEXIS 48 
(1830); Hopson v. Hoge & Lester, 16 Tenn. 158, 
1835 Tenn. LEXIS 63 (1835); Young v. Hare, 30 
Tenn. 303, 1850 Tenn. LEXIS 119 (1850); Kin- 
zer v. Helm, 54 Tenn. 672, 1872 Tenn. LEXIS 
103 (1872); Prowell v. Fowlkes, 64 Tenn. 649, 
1875 Tenn. LEXIS 148 (1875). 

If notice cannot be served on the principal, it 
must be served on the sureties, in order to hold 
them liable on the motion. Stuart v. McCuis- 
tion, 48 Tenn. 427, 1870 Tenn. LEXIS 82 (1870); 
Williamson v. Leon Burge & Co., 54 Tenn. 117, 
1872 Tenn. LEXIS 26 (1872). 

Where sheriffs term of office expired before 
date for return of execution, judgment by mo- 


tion against sheriff for nonreturn of execution 
was void as to his sureties where there was no 
personal service or its equivalent on them. 
Kinzer v. Helm, 54 Tenn. 672, 1872 Tenn. 
LEXIS 103 (1872). 


3. Service and Proof of Notice. 

The notice is a mere private paper, and may 
be served by a private individual, but in that 
case the service must be proved. If served by 
the sheriff, his return is evidence of the fact of 
service. Cheatham v. Howell, 14 Tenn. 310, 14 
Tenn. 311, 1834 Tenn. LEXIS 81 (1834). 


4. Day for Making Motion Not Specified — 
Effect. 

A notice of motion stating that judgment will 
be moved for at a specified term of the court, 
but without designating the day on which the 
motion will be made, is sufficient. State v. 
Allison, 55 Tenn. 1, 1872 Tenn. LEXIS 111 
(1872). 


5. Motion Not Made at Time Specified. 

If a certain day is specified in the notice, the 
motion must be made on that day, unless 
waived by appearance of the defendant. Chea- 
tham v. Howell, 14 Tenn. 310, 14 Tenn. 311, 
1834 Tenn. LEXIS 81 (1834); Gwin v. Vanzant, 
15 Tenn. 142, 15 Tenn. 143, 1834 Tenn. LEXIS 
28 (1834); State v. Allison, 55 Tenn. 1, 1872 
Tenn. LEXIS 111 (1872). 

If the term specified in the notice is not held, 
the motion cannot be made at the next term, 
unless there is a new notice for that term. 
Thomison v. Hugh Douglass & Co., 62 Tenn. 74, 
1873 Tenn. LEXIS 143 (1873). 


6. Waiver of Notice. 

By defendant’s appearance and continuance 
of the cause, at the first term by consent and at 
the next term on his own affidavit, he waived 
his right to notice of the motion, and his defense 
thereafter set up in his plea of want of notice as 
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a matter of abatement, came too late. State v. 
Faust, 47 Tenn. 109, 1869 Tenn. LEXIS 14 
(1869). 


7. —Effect as to New Motion or Amend- 
ment. 

Where there is a motion without notice, the 
supreme court will not correct the judgment 
void for want of proper recitals, nor remand the 
cause for an amendment equivalent to a new 
suit. If appearance of the defendant by counsel 
in the lower and supreme courts amount to 
waiver of notice, it creates no obligation to 
appear again in the lower court and waive 
notice of a new motion or of an amendment of 
the original motion equal to commencement of 
a new suit. Stuart v. McCuistion, 48 Tenn. 427, 
1870 Tenn. LEXIS 82 (1870). 


8. Showing Ground of Motion. 

Where the notice was of a motion for nonre- 
turn of an execution against James Lowry (the 
principal), and the execution was against 
James and Almon Lowry (the principal and 
stayor), the notice was held to be sufficient. 
McMullen v. Goodman, 23 Tenn. 239, 1843 
Tenn. LEXIS 66 (1843). 


25-3-138. Notice to constables. 


JUDGMENT BY MOTION 


25-3-140 


The record must show distinctly the particu- 
lar ground upon which the motion is made, and 
the judgment, to be valid, must be rested upon 
that ground. Watkins v. Barnes, 33 Tenn. 201, 
1853 Tenn. LEXIS 30 (1853); Johnson v. 
Bruster, 61 Tenn. 99, 1872 Tenn. LEXIS 346 
(1872). 

The notice must show for what default the 
motion will be made. Watkins v. Barnes, 33 
Tenn. 201, 1853 Tenn. LEXIS 30 (1853). 

Judgment by motion cannot refer to the no- 
tice already spread upon the minutes for the 
proper recitals, but the motion itself must show 
the ground on which it is made, or upon which 
a judgment is sought. Johnson v. Bruster, 61 
Tenn. 99, 1872 Tenn. LEXIS 346 (1872). 


9. Showing of Notice. 

Where the judgment, on its face, shows a 
state of facts making notice necessary, it must 
appear, either by the recitals of the judgment or 
by the record of the summary proceeding, that 
notice was given to defendants as required. 
Copass v. Wheelock, 69 Tenn. 381, 1878 Tenn. 
LEXIS 104 (1878). 


Section 25-3-137 does not apply to constables, who shall be entitled to notice 
in all cases of motion against them for official delinquency. 


History. 
Code 1858, § 3586; Shan., § 5351; Code 
1932, § 9510; T.C.A. (orig. ed.), § 25-339. 


25-3-139. Security for costs. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Sheriffs, § 25. 


The plaintiff in any motion may be required to give security for the cost of 


suits, as in other cases. 


History. 
Code 1858, § 3588; Shan., § 5353; Code 
1932, § 9512; T.C.A. (orig. ed.), § 25-341. 


25-3-140. Venue of motions. 


(a) The motion shall be made, unless in cases where otherwise provided by 


this Code, as follows: 


(1) Where the motion is against an officer for official default, it may be 


made in the court in which the officer was acting officially at the time, or in 
the court to which process was returnable, when the default consists in the 
failure to execute or return process, or to pay over money collected thereon; 
(2) Where the motion is by a surety, it may be made in the court in which 
judgment has been rendered against that surety, or in the county in which 
any one (1) of the defendants resides; 
(3) In all other cases, the motion should be made in the county in which 
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the defendants, or some one of them, reside, and if none of them has any 

permanent residence in the state, then in any county. 

(b) “Court,” in this section, embraces judges of the courts of general sessions, 
and a motion lies in all cases before the general sessions judge having 
jurisdiction of the case on which the motion is based. 


History. 

Code 1858, §§ 3589, 3590 (deriv. Acts 1803, 
ch. 18, § 1; 1809 (Sept.), ch. 69, § 1; 1835-1836, 
ch. 17, § 4; 1835-1836, ch. 19, § 6); Shan., 
8§ 5354, 5355; Code 1932, §§ 9513, 9514; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 25-342. 


Textbooks. 

Tennessee Jurisprudence, 19 Tenn. Juris., 
Motions and Summary Proceedings, § 5; 23 
Tenn. Juris., Suretyship, § 30. 


NOTES TO DECISIONS 


Analysis 


1. State’s Motion Against Clerk of Court. 
2. Surety’s Motion. 


1. State’s Motion Against Clerk of Court. 

A motion by state against the clerk of a 
criminal court and his sureties for failure to pay 
over state revenue may be made in the circuit 
court of the county. Donelson v. State, 71 Tenn. 
692, 1879 Tenn. LEXIS 132 (1879). 


2. Surety’s Motion. 

The jurisdiction to take judgment over by 
motion in favor of a surety against whom judg- 
ment has been rendered is confined to the court 
in which the judgment was rendered, or to a 
court of the county in which the defendant 
resides. Hall v. Tompkins, 28 Tenn. 592, 1848 
Tenn. LEXIS 126 (1848); Anderson v. Binford, 
61 Tenn. 310, 1872 Tenn. LEXIS 377 (1872). 


25-3-141. Concurrent jurisdiction of circuit court. 


The circuit court has concurrent jurisdiction of all motions cognizable before 


a judge of the court of general sessions. 


History. 

Code 1858, § 3591; Shan., § 5356; Code 
1932, § 9515; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 25-343. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Motions and Summary Proceedings, § 5. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


1. Significance of Amount Sought. 

The circuit court and justices (now general 
sessions judges) have concurrent jurisdiction of 
motions against officers for failing to pay over 
moneys collected by them, and for the nonre- 


25-3-142. Amount of recovery. 


turn of executions; but justices are confined to 
amounts within their jurisdiction, while the 
circuit court is not limited as to amount, how- 
ever small it may be. Drewry v. Vaden, 39 Tenn. 
312, 1859 Tenn. LEXIS 216 (1859). 


Whenever damages on a motion are given, in the absence of any specific 
amount mentioned, the plaintiff will be entitled to recover twelve and one-half 
percent (1242%) on the whole amount, principal and interest, due at the time 
of the rendition of the judgment. 
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History. 
Code 1858, § 3592 (deriv. Acts 1835-1836, ch. 
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19, § 6); Shan., § 5357; Code 1932, § 9516; 
T.C.A. (orig. ed.), § 25-344. 


NOTES TO DECISIONS 


Analysis 


1. Computation of Damages. 
2. Suit on Officer’s Bond — Damages. 


1. Computation of Damages. 

On motion against an officer for an insuffi- 
cient return, the damages will be computed on 
the amount of the execution, after adding the 
interest thereon to the date of the judgment by 
motion. Dunnaway v. Collier, 49 Tenn. 10, 1870 


25-3-143. Remedy cumulative. 


Tenn. LEXIS 181 (1870); Young v. Donaldson, 
49 Tenn. 52, 1870 Tenn. LEXIS 189 (1870); 
Bank of Tennessee v. Cannon, 49 Tenn. 428, 
1871 Tenn. LEXIS 28 (1871). 


2. Suit on Officer’s Bond — Damages. 

In a suit on the officer’s bond, damages of 
12% percent are recoverable in the same way as 
when the proceeding is by motion. Rader v. 
Davis, 73 Tenn. 536, 1880 Tenn. LEXIS 177 
(1880). 


The remedy by motion is cumulative, and does not deprive the plaintiff of 
any other action or remedy allowed by law for the plaintiffs redress. 


History. 
Code 1858, § 3593; Shan., § 5358; Code 
1932, § 9517; T.C.A. (orig. ed.), § 25-345. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 


Contribution and Exoneration, § 18; 19 Tenn. 
Juris., Motions and Summary Proceedings, 


§ 3. 


NOTES TO DECISIONS 


1. Liability on Motion and in Regular Ac- 
tion. 
If defendant is liable on motion, he is a 


fortiori liable in regular action. Bosley v. Smith, 
22 Tenn. 406, 1842 Tenn. LEXIS 111 (1842). 


25-3-144. Return and reimbursement of funds wrongfully granted 
against individual protected by Servicemembers Civil Re- 


lief Act. 


If a court wrongly grants a default decision imposing an obligation for child 
support from or against an eligible individual protected under the federal 
Servicemembers Civil Relief Act (50 U.S.C. § 501 et seq.), the court shall issue 
an order to the individual receiving funds that the funds shall be returned and 
reimbursed. 


History. 
Acts 2012, ch. 928, § 1. 


CHAPTER 4 
REVIVAL OF JUDGMENTS 


Section 

25-4-101. Revival after year and day. 

25-4-102. Death of codefendant. 

25-4-103. Judgments of general sessions courts. 
25-4-104. Revival by or against heirs. 
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25-4-101. Revival after year and day. 


It is not necessary to issue a scire facias to revive a judgment or decree which 
has lain a year and a day without the issuance of an execution, but same or a 
writ of possession may be sued out, in such case, after the year and day, as if 


issued within that time. 


History. 

Code 1858, § 2987 (deriv. Acts 1849-1850, ch. 
37); Shan., § 4715; mod. Code 1932, § 8849; 
T.C.A. (orig. ed.), § 25-401. 


Cross-References. 

Revival when execution sale 
§ 26-5-114. 

Ten year limitation of actions on judgments 
or decrees, § 28-3-110. 


ineffective, 


Section to Section References. 
This section is referred to in § 25-4-103. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 70. 


Law Reviews. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 

The Abatement of Criminal Fines upon 
Death of Defendant: Punishment, Precedent, 
and Policy, 11 Mem. St. U.L. Rev. 67. 


NOTES TO DECISIONS 


Analysis 


. Effect of Section. 

Nature and Definition. 

Mode of Revival. 

. Lost Judgment. 

. Prerequisites to Issuance of Scire Facias. 
Affidavit. 

. Defects in Affidavit — Waiver. 

. Amendment of Scire Facias. 

. Pleas Going Behind Judgment. 
10. Limitations as Bar to Revival. 
11. Entry of Revivor — Requisites. 
12. Covenants Not to Sue. 


1. Effect of Section. 

Before the enactment of this section, where 
execution was not issued within a year and a 
day after the date of the judgment, the judg- 
ment creditor was compelled, in order to obtain 
it, to bring the defendant into court by scire 
facias to show cause why the judgment should 
not be revived and execution issued against 
him; but, by this section, this practice was 
abolished, and it is not necessary to revive 
judgments by scire facias in such cases, but 
executions may issue as a matter of course until 
10 years after the rendition of the judgments. 
Gregory v. Chadwell, 43 Tenn. 390, 1866 Tenn. 
LEXIS 65 (1866); Lain v. Lain, 62 Tenn. 30, 
1873 Tenn. LEXIS 131 (1873). 

The remedy given by this section did not 
interfere with the preexisting remedy of revivor 
of the judgment. Whitworth v. Thompson, 76 
Tenn. 480, 1881 Tenn. LEXIS 36 (1881). | 

Trial court erred in its order extending the 
judgment in not giving the proper retroactive 
effect to the nunc pro tunc provision of its final 
judgment because the original final judgment 
successfully was renewed for an additional ten 
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years; therefore, the Tenn. R. Civ. P. 69.04 
motion was filed timely, and the final judgment 
had been renewed. Cook v. Alley, 419 S.W.3d 
256, 2013 Tenn. App. LEXIS 227 (Tenn. Ct. 
App. Apr. 4, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 730 (Tenn. Sept. 10, 2013). 


2. Nature and Definition. 

A scire facias to revive a judgment is treated 
as a new suit, and not merely a continuation of 
the former suit. It is a judicial writ, founded on 
some matter of record, as a recognizance or 
judgment, on which it lies to obtain execution, 
or for other purposes; and, because the defen- 
dant may plead thereto, it is considered in law 
a new action. Swancy v. Scott, 28 Tenn. 327, 
1848 Tenn. LEXIS 86 (1848); Gregory v. 
Chadwell, 43 Tenn. 390, 1866 Tenn. LEXIS 65 
(1866); Bilbo v. Allen, 51 Tenn. 31, 1871 Tenn. 
LEXIS 131 (1871); Fogg v. Gibbs, 67 Tenn. 464, 
1875 Tenn. LEXIS 67 (1875); McIntosh v. Paul, 
74 Tenn. 45, 1880 Tenn. LEXIS 209 (1880); 
Bank of West Tenn. v. Marr, 81 Tenn. 108, 1884 
Tenn. LEXIS 9 (1884). See Bank of State v. 
Vance’s Adm’r, 17 Tenn. 471, 1836 Tenn. LEXIS 
88 (1836). 

A scire facias to revive a judgment is so far in 
the nature of a new action, that any defense 
may be made which will prevent the revivor. 
McIntosh v. Paul, 74 Tenn. 45, 1880 Tenn. 
LEXIS 209 (1880); Bank of West Tenn. v. Marr, 
81 Tenn. 108, 1884 Tenn. LEXIS 9 (1884). 


3. Mode of Revival. 

A judgment cannot be revived against the 
defendant upon the motion of the plaintiff 
alone, for it is in the nature of a new suit to 
recover upon the former judgment, and the 
revivor should be upon scire facias or an ap- 
pearance and waiver of the writ. The scire 
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facias should be to the defendant if living, or, if 
he be dead, to his representatives or heirs. Fogg 
v. Gibbs, 67 Tenn. 464, 1875 Tenn. LEXIS 67 
(1875); Bank of West Tenn. v. Marr, 81 Tenn. 
108, 1884 Tenn. LEXIS 9 (1884). 


4, Lost Judgment. 

Scire facias will lie to revive a lost judgment 
more than 10 years after its rendition. Fogg v. 
Gibbs, 67 Tenn. 464, 1875 Tenn. LEXIS 67 
(1875); Whitworth v. Thompson, 76 Tenn. 480, 
1881 Tenn. LEXIS 36 (1881). 


5. Prerequisites to Issuance of Scire Fa- 
cias. 

After the lapse of 10 years from the rendition 
of the judgment, the scire facias to revive the 
same can only issue by order of the court, made 
on motion, and supported by affidavit that the 
judgment remains in force and unsatisfied; and 
after the lapse of 20 years the defendant must 
have notice of the motion and affidavit, and the 
court may exercise its discretion, and allow or 
refuse the motion, as may seem proper in the 
case. Keith v. Metcalf, 32 Tenn. 74, 1852 Tenn. 
LEXIS 17 (1852). 


6. Affidavit. 

It is not necessary to set out any payments 
made and balance due in the affidavit for scire 
facias. Executors of Carson v. Richardson, 4 
Tenn. 231, 1817 Tenn. LEXIS 17 (1817). 

A proceeding by scire facias to revive a judg- 
ment after 20 years requires an affidavit, but if 
none was filed, and no objection was taken 
below for the failure to file the affidavit, the 
defendant will not be heard to make the objec- 
tion in the appellate court. Fogg v. Gibbs, 67 
Tenn. 464, 1875 Tenn. LEXIS 67 (1875). 

It is essential that the affidavit for suing out 
a writ of scire facias to revive a judgment after 
10 years should state the recovery of the judg- 
ment, the lapse of over 10 years from its rendi- 
tion, and that it remains in full force and 
unsatisfied. Whitworth v. Thompson, 76 Tenn. 
480, 1881 Tenn. LEXIS 36 (1881). 

In affidavit for scire facias after 10 years, it is 
not essential to aver that execution had not 
been sued out within the year. Whitworth v. 
Thompson, 76 Tenn. 480, 1881 Tenn. LEXIS 36 
(1881). 


7. Defects in Affidavit — Waiver. 

A scire facias to revive will not be defeated, 
because founded upon a defective affidavit, if 
not properly objected to in the court below. 
Whitworth v. Thompson, 76 Tenn. 480, 1881 
Tenn. LEXIS 36 (1881). 


8. Amendment of Scire Facias. 

Scire facias may be amended so as to conform 
to the record of the original judgment sought to 
be revived, so as to obviate a variance between 
it and the proof. Bryant v. Smith, 47 Tenn. 113, 
1869 Tenn. LEXIS 15 (1869); Whitworth v. 
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Thompson, 76 Tenn. 480, 1881 Tenn. LEXIS 36 
(1881). 


9. Pleas Going Behind Judgment. 

To a scire facias to revive a judgment, a plea 
as to the relation of the defendants in the 
judgment and the facts before the judgment are 
not admissible. Deberry v. Adams, 17 Tenn. 52, 
1836 Tenn. LEXIS 14 (1836). 

To a scire facias to revive, the defendant 
cannot plead that he was not served with pro- 
cess in the original suit, for his relief against 
this would be in chancery. Bell v. Williams, 36 
Tenn. 196, 1856 Tenn. LEXIS 79 (1856). 

In reviving a judgment of a court of general 
jurisdiction, where the record shows service of 
summons and trial by jury, the fact that no plea 
was filed would not render the judgment void. If 
the judgment is not void, but merely erroneous, 
it cannot be attacked collaterally in the pro- 
ceeding to revive the judgment. Fogg v. Gibbs, 
67 Tenn. 464, 1875 Tenn. LEXIS 67 (1875). 


10. Limitations as Bar to Revival. 

The scire facias to revive a judgment may be 
sued out at any time, though the 10-year stat- 
ute of limitations is a complete bar to the 
revival of the judgment, if pleaded, unless the 
judgment debtor has promised to pay it, within 
the limitation. Lain v. Lain, 62 Tenn. 30, 1873 
Tenn. LEXIS 131 (1873); Fogg v. Gibbs, 67 
Tenn. 464, 1875 Tenn. LEXIS 67 (1875); Whit- 
worth v. Thompson, 76 Tenn. 480, 1881 Tenn. 
LEXIS 36 (1881); Rogers v. Hollingsworth, 95 
Tenn. 357, 32 S.W. 197, 1895 Tenn. LEXIS 98 
(1895). 

A scire facias will lie to revive a judgment at 
any time before it is 10 years old. Rogers v. 
Hollingsworth, 95 Tenn. 357, 32 S.W. 197, 1895 
Tenn. LEXIS 98 (1895). 


11. Entry of Revivor — Requisites. 

Proper entry of revivor of a judgment in favor 
of the plaintiff, upon a scire facias to revive, is 
that the original judgment stand revived, and 
that the plaintiff have execution against the 
defendant therefor, with interest and costs of 
suit, and the costs of the scire facias to revive, 
subject to any credit for any payments found to 
have been made, with the date of the same; and 
it is not proper to render a new judgment for 
the old judgment with the accrued interest. 
Lain v. Lain, 62 Tenn. 30, 1873 Tenn. LEXIS 
131 (1873); Taylor v. Miller, 70 Tenn. 153, 1879 
Tenn. LEXIS 146 (1879); Rogers v. Holling- 
sworth, 95 Tenn. 357, 32 S.W. 197, 1895 Tenn. 
LEXIS 98 (1895). 

The judgment of revivor should set forth 
definitely the date and amount of the judgment 
revived, and be otherwise so definite as to 
render it, in itself, valid and complete. Fogg v. 
Gibbs, 67 Tenn. 464, 1875 Tenn. LEXIS 67 
(1875). 

Upon the revivor of a judgment of a lower 
court by scire facias, the appellate court will 
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award execution without remanding the cause. 
Rogers v. Hollingsworth, 95 Tenn. 357, 32 S.W. 
197, 1895 Tenn. LEXIS 98 (1895). 


12. Covenants Not to Sue. 
Since covenant not to sue did not extinguish 
the cause of action and was not a defense to a 
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suit on such cause of action but was rather a 
covenant not to levy execution, the covenantor- 
plaintiff could obtain revival of her judgment 
against the covenantee debtors. Kreutzmann v. 
Bauman, 609 S.W.2d 736, 1980 Tenn. App. 
LEXIS 389 (Tenn. Ct. App. 1980). 


If there are more defendants than one (1), and any of them die, leaving the 
codefendant surviving, the plaintiff may proceed by execution against the 
survivor, and/or revive by scire facias against any or all of the personal 
representatives of the deceased, to be issued to any county. 


History. 
Code 1858, § 2988; Shan., § 4716; mod. Code 
1932, § 8850; T.C.A. (orig. ed.), § 25-402. 


Section to Section References. 
This section is referred to in § 25-4-103. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§. 234, 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 714. 


NOTES TO DECISIONS 


Analysis 


1. Death of Defendant. 
2. Death of Plaintiff. 


1. Death of Defendant. 

The death of one or more defendants in a 
judgment interposes no obstacle to the issuance 
of an execution without reviving the judgment. 
The execution should issue in usual form 
against all the defendants, but it would be 
proper to suggest the death of the deceased 
defendant. It is the duty of the officer to proceed 
to collect the debt from the surviving defen- 
dants, and, if necessary, to levy upon their 
property, though they may be sureties or stay- 
ors. Cheatham v. Brien, 40 Tenn. 552, 1859 
Tenn. LEXIS 162 (1859); H.S. Dickinson & Son 
v. Bowers, 66 Tenn. 307, 1874 Tenn. LEXIS 131 
(1874). 

Upon the death of the judgment debtor, the 
judgment creditor may revive the judgment 


against the personal representative of the de- 
cedent, by scire facias, and an appellate court 
may issue the writ. McIntosh v. Paul, 74 Tenn. 
45, 1880 Tenn. LEXIS 209 (1880). 


2. Death of Plaintiff. 

While this section, in terms, is applicable to 
cases of revivor against defendants, when 
coupled with § 20-1-108, it authorizes a revivor 
of a judgment against one of several joint de- 
fendants, by the personal representative of a 
deceased plaintiff. Gregory v. Chadwell, 43 
Tenn. 390, 1866 Tenn. LEXIS 65 (1866). 

Where the plaintiff dies after the judgment 
and before execution, it seems to be necessary 
to revive by scire facias, but if the execution had 
issued before his death, it may be levied and the 
property sold, as if his death had not occurred, 
or if execution be tested before his death, 
though issued afterwards, the same result fol- 
lows. Gregory v. Chadwell, 43 Tenn. 390, 1866 
Tenn. LEXIS 65 (1866). 


25-4-103. Judgments of general sessions courts. 


Sections 25-4-101 and 25-4-102 shall apply to judgments of the courts of 
general sessions as well as to judgments of courts of record. 


History. 
Code 1858, § 2989; Shan., § 4717; Code 


1932, § 8851; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 25-403. 


NOTES TO DECISIONS 


Analysis 


1. Sufficiency of Averments. 
2. Issuance by Successor. 
3. Powers of Circuit Court. 


4. Appeal from Action on Scire Facias — Effect. 


1. Sufficiency of Averments. 
A scire facias between the original parties to 
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revive a judgment held to be sufficient as con- 
taining all the material averments. Whitworth 
v. Thompson, 76 Tenn. 480, 1881 Tenn. LEXIS 
36 (1881). 


2. Issuance by Successor. 

Sufficient scire facias by a justice of the peace 
(now general sessions judge), upon a judgment 
rendered by his predecessor in office, more than 
13 years before, against the defendant in the 
judgment and his stayor, with a small payment 
made on the judgment. Whitworth v. Thomp- 
son, 76 Tenn. 480, 1881 Tenn. LEXIS 36 (1881). 


3. Powers of Circuit Court. 

There is no authority under our practice for 
suing out an original scire facias in the circuit 
court to revive a judgment before a justice of 
the peace (now general sessions judge), not 
even in a case appealed to the circuit court, for 
the remedy is by amending the scire facias 
issued by the justice. Bryant v. Smith, 47 Tenn. 
113, 1869 Tenn. LEXIS 15 (1869). 
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4. Appeal from Action on Scire Facias — 
Effect. 

A scire facias to revive a judgment is in the 
nature of a suit, and an appeal from the judg- 
ment of the justice (now general sessions judge) 
reviving a judgment does not bring the original 
suit into the circuit court. Bryant v. Smith, 47 
Tenn. 113, 1869 Tenn. LEXIS 15 (1869). See 
Gregory v. Chadwell, 43 Tenn. 390, 1866 Tenn. 
LEXIS 65 (1866). 

Where the action on the scire facias is tried in 
the circuit court, upon appeal from a justice 
(now general sessions judge), the court should 
render such judgment as the justice ought to 
have rendered, without a procedendo, and, 
upon a further appeal to the appellate court, 
the judgment creditor is entitled to the same 
judgment there. Whitworth v. Thompson, 76 
Tenn. 480, 1881 Tenn. LEXIS 36 (1881); Rogers 
v. Hollingsworth, 95 Tenn. 357, 32 S.W. 197, 
1895 Tenn. LEXIS 98 (1895). 


25-4-104. Revival by or against heirs. 


A judgment or decree may be revived by or against the heirs of a deceased 
plaintiff or defendant, in the same manner and under the same circumstances 
as pending suits are revived under § 20-5-104. 


History. 
Acts 1875, ch. 22, § 1; Shan., § 4718; mod. 
Code 1932, § 8852; T.C.A. (orig. ed.), § 25-404. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 234. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 714, 857. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 72. 


Law Reviews. 

The Abatement of Criminal Fines upon 
Death of Defendant: Punishment, Precedent, 
and Policy, 11 Mem. St. U.L. Rev. 67. 


NOTES TO DECISIONS 


Analysis 


1. Absence of One Who Will Administer. 
2. Waiver of Defects. 


1. Absence of One Who Will Administer. 

Judgments may be revived by or against the 
heirs of a deceased plaintiff or defendant, when 
no person will administer on the estate of the 
deceased. Bank of West Tenn. v. Marr, 81 Tenn. 
108, 1884 Tenn. LEXIS 9 (1884). 


2. Waiver of Defects. 

Where heirs appeared and filed pleas to mer- 
its of scire facias to show cause why judgment 
should not be revived against them and execu- 
tion issue against realty descended, they 
waived any irregularity in its issuance or form. 
Bank of West Tenn. v. Marr, 81 Tenn. 108, 1884 
Tenn. LEXIS 9 (1884). 


CHAPTER 5 
LIEN OF JUDGMENT 


Section 

25-5-101. Real property. 
25-5-102. Equitable interests. 
25-5-103. Personal property. 


25-5-101 


Section 

25-5-104. 
25-5-105. 
25-5-106. 
25-5-107. 
25-5-108. 
25-5-109. 


Bill to subject interest. 


Contents of abstract. 
Furnishing of abstract — Fees. 


25-5-101. Real property. 
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Period of lien’s continued validity — No revival of registration. 
Appeals — Commencement of time for sale. 
Rights of third parties — Filing abstract of proceedings. 


(a) Judgments and decrees obtained before July 1, 1967, in any court of 
record of this state, in the county where the debtor resides at the time of 
rendition, shall be liens upon the debtor’s land in that county from the time the 


same were rendered. 


(b)(1) Except as provided in subdivision (b)(2), judgments and decrees 
obtained from and after July 1, 1967, in any court of record and judgments 
in excess of five hundred dollars ($500) obtained from and after July 1, 1969, 
in any court of general sessions of this state shall be liens upon the debtor’s 
land from the time a certified copy of the judgment or decree shall be 
registered in the lien book in the register’s office of the county where the land 
is located. If such records are kept elsewhere, no lien shall take effect from 
the rendition of such judgments or decrees unless and until a certified copy 
of the same is registered as otherwise provided by law. 

(2) Judgments and decrees obtained by a governmental entity from and 
after July 1, 2005, in any court in counties having a metropolitan form of 
government with a population of more than five hundred thousand 
(500,000), according to the 2000 federal census or any subsequent federal 
census, shall be liens upon the debtor’s land from the time a certified copy of 
the judgment or decree is registered in the lien book in the register’s office of 
the county where the land is located. If such records are kept elsewhere, no 
lien shall take effect from the rendition of such judgments or decrees, unless 
and until a certified copy of the lien is registered as otherwise provided by 
law. 

(c) Attachments, orders, injunctions and other writs affecting title, use or 


possession of real estate, issued by any court, shall be effective against any 
person having, or later acquiring, an interest in such property who is not a 
party to the action wherein such attachment, order, injunction or other writ is 
issued only after an appropriate copy or abstract, or a notice of lis pendens, is 
recorded in the register’s office of the county wherein the property is situated. 
If an abstract is used, the contents shall be as prescribed in § 25-5-108. 


History. 

Code 1858, § 2980 (deriv. Acts 1831, ch. 90, 
§ 7; 1833, ch. 92, § 6); Shan., § 4708; Code 
1932, § 8043; Acts 1957, ch. 310, § 1; 1967, ch. 
375, § 1; 1969, ch. 33, § 1; T.C.A. (orig. ed.), 
§ 25-501; Acts 1983, ch. 212, § 1; 2005, ch. 306, 
§§ 1, 2. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 

Priority of mechanics’ and materialmen’s 
lien, § 66-11-109. 

Rights of third parties, § 25-5-107. 


Section to Section References. 
This section is referred to in § 25-5-105. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 89, 98, 471. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
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Executions, § 14; 16 Tenn. Juris., Judgments 
and Decrees, §§ 27, 30-33; 19 Tenn. Juris., 
Mortgages and Deeds of Trust, § 20; 21 Tenn. 
Juris., Recording Acts, § 2. 


Law Reviews. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 
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Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rev. 193. 

The Many Lives of a Tennessee Judgment 
Lien (Stephen M. Sumner), 20 No. 2 Tenn. B.J. 
31 (1984). 

The New Bankruptcy Code, Part II: The 
Interests of Secured Creditors Under the New 
Bankruptcy Code (Howard B. Pickard), 10 
Mem. St. U.L. Rev. 215. 

The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


Analysis 


. Decisions Before 1967 Amendment. 

. —Purpose. 

. —Application and Scope. 

. —History. 

—Nature of Lien. 

—When Judgment Rendered. 

. —Time of Lien. 

. —Burden of Proof. 

. —Tender by Debtor — Effect on Lien. 

0. —Judgment Against Partnership as Lien 

Against Member. 

11. —Railroad Company — Lien. 

12. —Attorney’s Lien. 

13. —Bankruptcy. 

14. —Debtor as Mortgagee Under Conveyance 
Absolute on Its Face. 

15. —Mortgagee — Rights as Against Judg- 
ment Liens. 

16. —Defective Conveyance Before Judgment. 

17. —Unregistered Conveyance Before Judg- 
ment. 

18. —Debtor’s Conveyance on Day of Judg- 
ment. 

19. —Lands Acquired Between Levy and Sale. 

20. —Conveyance After Judgment. 

21. —After Acquired Realty. 

22. —Momentary Seizin. 

23. —Determination of Time of Conveyance. 

24. Decisions Since 1967 Amendment. 

25. —Application and Scope. 

26. —Conveyance After Judgment. 

27. —Failure to Record Lien. 


1. Decisions Before 1967 Amendment. 


rFOnmDNI HMR wNe 


2. —Purpose. 

The object of this and following sections is to 
enable a purchaser to ascertain from the re- 
cords of the county of the landowner’s residence 
whether or not there are judgment liens on his 
lands. Massachusetts Mut. Life Ins. Co. v. Tay- 
lor Implement & Vehicle Co., 138 Tenn. 28, 195 
S.W. 762, 1917 Tenn. LEXIS 3 (1917). 


3. —Application and Scope. 
Since the county court is a court of record, its 
judgments come under the statute. Hickman v. 


Murfree, 8 Tenn. 26, 1827 Tenn. LEXIS 2 
(1827). 

This section refers to a judgment lien upon 
land, and has no reference to personal property, 
the lien of an execution upon such property, or 
the relation of that lien to the teste of the 
execution. Cecil v. Carson, 86 Tenn. 139, 5 S.W. 
532, 1887 Tenn. LEXIS 30 (1887). 

The execution of a bail bond does not create a 
lien on the lands of the obligors and is only an 
evidence of debt, for the recovery of which an 
action must be brought. It is different from a 
recognizance, which is a matter of record in the 
nature of a conditional judgment, and is pro- 
ceeded upon by scire facias. Cole v. Warner, 93 
Tenn. 155, 23 S.W. 110, 1893 Tenn. LEXIS 40 
(18983). 

The supreme court’s judgments are under 
this section. Massachusetts Mut. Life Ins. Co. v. 
Taylor Implement & Vehicle Co., 138 Tenn. 28, 
195 S.W. 762, 1917 Tenn. LEXIS 3 (1917). 


4, —History. 

The history of judgment liens and their en- 
forcement may be found in Porter’s Lessee v. 
Cocke, 7 Tenn. 29, 7 Tenn. 30, 1823 Tenn. 
LEXIS 2 (1823); Anderson v. Taylor, 74 Tenn. 
382, 1880 Tenn. LEXIS 262 (1880); Stahlman v. 
Watson, 39 S.W. 1055, 1897 Tenn. Ch. App. 
LEXIS 18 (1897). 


5. —Nature of Lien. 

The lien of a judgment will not, in equity, 
attach upon the mere legal title to land existing 
in the defendant, when the equitable title is in 
another person. Huffaker v. Bowman, 36 Tenn. 
89, 1856 Tenn. LEXIS 60 (1856); Fite v. Jen- 
nings, 193 Tenn. 250, 246 S.W.2d 1, 1952 Tenn. 
LEXIS 289 (1952). 

The judgment lien is only given by statute, 
and cannot be extended by construction. David- 
son v. Shearon, 1 Shan. 304 (1874); Gardenhire 
v. King, 97 Tenn. 585, 37 S.W. 548, 1896 Tenn. 
LEXIS 185 (1896). 

The judgment lien is a statutory lien which 
has always been strictly construed, and is lost, 
if the provisions of the statute are not complied 
with. Weaver v. Smith, 102 Tenn. 47, 50 S.W. 
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771, 1898 Tenn. LEXIS 7 (1899); Massachu- 
setts Mut. Life Ins. Co. v. Taylor Implement & 
Vehicle Co., 1388 Tenn. 28, 195 S.W. 762, 1917 
Tenn. LEXIS 3 (1917); Fidelity & Deposit Co. v. 
Fulcher Brick Co., 161 Tenn. 298, 30 S.W.2d 
253, 1929 Tenn. LEXIS 58 (1930). 


6. —When Judgment Rendered. 

A judgment is “rendered” when ordered or 
pronounced by the court. Southern Mortg. 
Guaranty Corp. v. King, 168 Tenn. 309, 77 
S.W.2d 810, 1934 Tenn. LEXIS 59 (1935); 
Shepard v. Lanier, 192 Tenn. 608, 241 S.W.2d 
587, 1951 Tenn. LEXIS 308 (1951). 


7. —Time of Lien. 

A judgment lien will run from the date fixed 
by a nunc pro tunc order, rather than from the 
date of actual entry, where no rights of other 
persons have intervened between the date of 
rendition and entry. Southern Mortg. Guaranty 
Corp. v. King, 168 Tenn. 309, 77 S.W.2d 810, 
1934 Tenn. LEXIS 59 (1935). 


8. —Burden of Proof. 

The burden of proof is upon a judgment 
creditor seeking to enforce a statutory judg- 
ment lien against the real estate of the judg- 
ment debtor to bring his judgment within the 
provisions of the statute. Bridges v. Cooper, 98 
Tenn. 394, 39 S.W. 723, 1896 Tenn. LEXIS 233 
(1897). 


9. —Tender by Debtor — Effect on Lien. 
A tender by a judgment debtor to the judg- 
ment creditor of the full amount of the judg- 
ment debt is not a satisfaction of the judgment, 
or a discharge of the judgment lien, and, if not 
continuous and kept good, it does not even stop 
the interest. The remedy of the debtor, if a legal 
tender be refused, is to apply to the court to 
restrain the sale under the execution, and enter 
satisfaction of the judgment by the money 
brought into court. Lincoln Sav. Bank v. Ewing, 
80 Tenn. 598, 1883 Tenn. LEXIS 211 (1883). 


10. —Judgment Against Partnership as 
Lien Against Member. 

Where one has a judgment against a partner- 
ship firm, and another has a judgment against 
a member of such firm for his individual debt, 
both judgments being rendered at the same 
term of court, they equally constitute liens 
upon the lands of the individual member. Reid 
v. House, 21 Tenn. 576, 1841 Tenn. LEXIS 73 
(1841); House v. Thompson, 40 Tenn. 512, 1859 
Tenn. LEXIS 147 (1859). 


11. —Railroad Company — Lien. 

A judgment against a railroad company in a 
county in which it is operated constitutes a lien 
on the realty of the corporation in that county. 
Barnett v. East T., V. & G. R. Co., 48 S.W. 817, 
1898 Tenn. Ch. App. LEXIS 114 (1898). 


12. —Attorney’s Lien. 
The lien of a lawyer on land for professional 
services, declared by order of the court in the 
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case in which the services were rendered, is 
entitled to priority of satisfaction over the lien 
of a judgment creditor of his client, acquired by 
subsequent decree of the chancery court, sale 
thereunder, and purchase of the land, where 
the bill to enforce the lawyer’s lien was filed 
before such sale was confirmed, but does not 
affect prior liens. Brown v. Bigley, 3 Cooper’s 
Tenn. Ch. 618 (1878); Pierce v. Lawrence, 84 
Tenn. 572, 1 S.W. 204, 1886 Tenn. LEXIS 145 
(1886). . 

Where the final decree in a divorce action 
gave the wife’s attorney a lien for his services 
on the defendant’s property, it was a continuing 
lien and not such as to require execution and 
sale within one year from the decree. Clements 
v. Holmes, 22 Tenn. App. 230, 120 S.W.2d 988, 
1938 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
1938). 


13. —Bankruptcy. 

In action by state to fix judgment lien on land 
sold by judgment debtor after judgment was 
obtained and prior to filing petition in bank- 
ruptcy by judgment debtor, trustee in bank- 
ruptcy could not intervene, where the sale was 
made in good faith and for value, the trustee 
having no interest in such land so sold. State 
use of Cocke County v. Henderson, 160 Tenn. 
85, 21 S.W.2d 1036, 1929 Tenn. LEXIS 77 
(1929). 


14. —Debtor as Mortgagee Under Convey- 
ance Absolute on Its Face. 

Where the conveyance of land is absolute on 
its face, but was intended as a mortgage, and is 
held to be such, it is not subject to levy of 
execution as the land of such conveyee, and the 
purchaser of such land under such execution 
sale obtains no title, because he can obtain no 
better or higher title than his debtor had. Leech 
v. Hillsman, 76 Tenn. 747, 1882 Tenn. LEXIS 5 
(1882); Colyar v. Capital City Bank, 103 Tenn. 
723, 54 S.W. 977, 1899 Tenn. LEXIS 151 (1899); 
Bryant v. Bank of Charleston, 107 Tenn. 560, 64 
S.W. 895, 1901 Tenn. LEXIS 109 (1901). 

Where the lender of money paid the same to 
a mortgagee, receiving a release of the mort- 
gage from the mortgagee, and taking a new 
mortgage from the mortgagor to secure the 
loan, and both the release and the new mort- 
gage were simultaneously registered, the 
transaction must be regarded-as a continuous 
one, and as but a means adopted for passing the 
title to the new mortgagee, or the trustee under 
the mortgage, so as to prevent the judgment of 
a third party attaching as a lien on the land as 
that of the mortgagor while held for the instant 
in passing the title from the original mortgagee 
to the new mortgagee advancing the money to 
discharge the original mortgage. Edwards v. 
Weil, 99 F. 822, 1900 U.S. App. LEXIS 4189 
(6th Cir. Tenn. 1900). 


15. —Mortgagee — Rights as Against 
Judgment Liens. 
The mortgagee of land, as security for a bona 
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fide debt, is entitled to have other land then 
owned by the mortgagor subjected to the pay- 
ment of a prior judgment against such mort- 
gagor, which was a lien on all his land, as 
against persons who, subsequently to the ex- 
ecution of such mortgage, obtained liens on 
such other lands. Meek v. Thompson, 99 Tenn. 
732, 42 S.W. 685, 1897 Tenn. LEXIS 85 (1897); 
King v. Patterson, 129 Tenn. 1, 164 S.W. 1191, 
1913 Tenn. LEXIS 89 (1914). 


16. —Defective Conveyance Before Judg- 
ment. 

Where the debtor conveyed his land before 
judgment, but the certificate of acknowledg- 
ment was defective and void and was not cor- 
rected until after the judgment, the judgment 
creditor has a plain remedy at law, under which 
he can enforce the judgment lien by a levy upon 
such land and a sale thereof under an execu- 
tion, and the filing of a bill in chancery is 
unnecessary, and does not continue the lien. 
Harrison v. Wade, 43 Tenn. 505, 1866 Tenn. 
LEXIS 80 (1866); Stroud v. McDaniel, 80 Tenn. 
617, 1883 Tenn. LEXIS 213 (1883); Coal Creek 
Mining Co. v. Heck, 83 Tenn. 497, 1885 Tenn. 
LEXIS 73 (1885). 


17. —Unregistered Conveyance Before 
Judgment. 

The debtor’s unregistered conveyance of 
land, or his unregistered contract for the con- 
veyance thereof, is subordinate to the judgment 
lien, or lien otherwise acquired, on the land of a 
judgment debtor, and the judgment creditor is 
not affected by knowledge or notice of such 
unregistered instrument, nor is the purchaser 
at the execution sale under such judgment. 
Stanley v. Nelson & Dickinson, 23 Tenn. 484, 
1844 Tenn. LEXIS 145 (1844); Butler v. Maury, 
29 Tenn. 420, 1850 Tenn. LEXIS 3 (1850); 
Ocoee Bank v. Nelson, 41 Tenn. 186, 1860 Tenn. 
LEXIS 43 (1860); Kinsey v. McDearmon, 45 
Tenn. 392, 1868 Tenn. LEXIS 20 (1868); 
Turbeville v. Gibson, 52 Tenn. 565, 1871 Tenn. 
LEXIS 290 (1871); Buchanan v. Kimes, 61 
Tenn. 275, 1872 Tenn. LEXIS 370 (1872); Lyle v. 
Longley, 65 Tenn. 286, 1873 Tenn. LEXIS 346 
(1873); Smith v. Taylor, 79 Tenn. 738, 1883 
Tenn. LEXIS 132 (1883); Lookout Bank v. Noe, 
86 Tenn. 21, 5 S.W. 433, 1887 Tenn. LEXIS 19 
(1887); Douglas v. Bank of Commerce, 97 Tenn. 
133, 36 S.W. 874, 1896 Tenn. LEXIS 122 (1896). 


18. —Debtor’s Conveyance on Day of 
Judgment. 

Where the judgment was rendered on the 
same day that the debtor executed a convey- 
ance of his land, and there is nothing to show 
that the one was anterior to the other, the 
respective titles of the parties holding under 
the judgment and execution sale and the debt- 
or’s conveyance are equal, and, in an ejectment 
suit, the finding will be in favor of the defen- 
dant in possession. Murfree’s Heirs v. Carmack, 
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12 Tenn. 269, 12 Tenn. 270, 1833 Tenn. LEXIS 
61 (1833). 

Where property was conveyed on day of judg- 
ment, evidence aliunde the record was inadmis- 
sible to show at what time of the day a judg- 
ment was rendered, or at what time of the day 
the court convened, when the record failed to 
show such time, and judgment related to time 
of the convening of court on that day. Berry v. 
Clements, 28 Tenn. 312, 1848 Tenn. LEXIS 85 
(1848), rev'd, 52 U.S. 398, 13 L. Ed. 745, 1850 
U.S. LEXIS 1517 (1851); Cox v. Hodge, 31 Tenn. 
371, 1851 Tenn. LEXIS 84 (1851). See Mur- 
free’s Heirs v. Carmack, 12 Tenn. 269, 12 Tenn. 
270, 1833 Tenn. LEXIS 61 (1833). 


19. —Lands Acquired Between Levy and 
Sale. 

Where land was levied on before the judg- 
ment debtor acquired the legal title, which he 
thereafter acquired during the period of the 
judgment lien and before the execution sale, 
the execution sale passed title to the purchaser. 
Greenway & Marshall v. Cannon, 22 Tenn. 177, 
1842 Tenn. LEXIS 61 (1842). But see, Pratt v. 
Phillips, 33 Tenn. 5438, 1853 Tenn. LEXIS 83 
(1853); Smith v. Taylor, 79 Tenn. 738, 1883 
Tenn. LEXIS 132 (1883). See also, Davis v. 
Benton, 34 Tenn. 665, 1855 Tenn. LEXIS 115 
(1855); Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 
723, 1896 Tenn. LEXIS 233 (1897); Edwards v. 
Weil, 99 F. 822, 1900 U.S. App. LEXIS 4189 
(6th Cir. Tenn. 1900). 

Where judgment debtor only held equitable 
title at time of levy and execution, purchaser at 
execution sale acquired no title even though 
judgment debtor acquired legal title before 
such execution sale. Pratt v. Phillips, 33 Tenn. 
543, 1853 Tenn. LEXIS 83 (1853); Smith v. 
Taylor, 79 Tenn. 738, 1883 Tenn. LEXIS 132 
(1883). But see, Greenway & Marshall v. Can- 
non, 22 Tenn. 177, 1842 Tenn. LEXIS 61 (1842). 


20. —Conveyance After Judgment. 

If the land be sold under execution, the title 
passes, as against the judgment debtor and 
those claiming under him by conveyance sub- 
sequent to the judgment and during the lien 
thereof, notwithstanding any irregularity in 
the registration of his title deed. Rochell v. 
Benson, Hunt & Co.’s Lessee, 19 Tenn. 3, 1838 
Tenn. LEXIS 2 (1838); Wallace v. Hannum, 20 
Tenn. 443, 1839 Tenn. LEXIS 76, 34 Am. Dec. 
659 (1839); Ward v. Daniel, 29 Tenn. 603, 1850 
Tenn. LEXIS 40 (1850). 

The nonregistration of the judgment debtor’s 
deed and his conveyance of the land to a third 
person, pending the existence of a judgment 
lien thereon, presents no obstacle to the en- 
forcement of the lien by levy and sale that 
would justify an interposition of the court of 
equity on behalf of the lien creditors. Bridges v. 
Cooper, 98 Tenn. 394, 39 S.W. 723, 1896 Tenn. 
LEXIS 233 (1897). 
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21. —After Acquired Realty. 

The lien attaches to realty acquired by the 
debtor subsequently and continues for 12 
months from time of acquisition of title. 
Chapron & Nidelete v. Cassaday, 22 Tenn. 661, 
1842 Tenn. LEXIS 174 (1842); Huffaker v. Bow- 
man, 36 Tenn. 89, 1856 Tenn. LEXIS 60 (1856); 
Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 723, 
1896 Tenn. LEXIS 233 (1897); Edwards v. Weil, 
99 F. 822, 1900 U.S. App. LEXIS 4189 (6th Cir. 
Tenn. 1900). 


22. —Momentary Seizin. 

The judgment lien does not attach where a 
judgment debtor is the mere conduit or channel 
for the transmission of the title. Gordon v. Cox, 
110 Tenn. 306, 75 S.W. 925, 1903 Tenn. LEXIS 
62, 100 Am. St. Rep. 812 (1903). 


23. —Determination of Time of Convey- 
ance. 

Where register neglected to state in his books 
the date of registration of mortgage deed, the 
true date could be proved by the register or his 
deputy in determination of question as to 
whether such deed or lien of judgment had 
priority. Miller v. Estill, 19 Tenn. 479, 1838 
Tenn. LEXIS 78 (1838). 


24. Decisions Since 1967 Amendment. 


25. —Application and Scope. 

Lien of judgment statutes are intended to 
subject every alienable interest in land to the 
lien of a judgment where the requirements of 
the statutes are met. Weaks v. Gress, 225 Tenn. 
593, 474 S.W.2d 424, 1971 Tenn. LEXIS 329 
(1971), overruled in part, Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

The interest of a husband in a tenancy by the 
entirety is alienable and thus subject to judg- 
ment lien. Weaks v. Gress, 225 Tenn. 593, 474 
S.W.2d 424, 1971 Tenn. LEXIS 329 (1971), 
overruled in part, Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

A contingent remainder interest is not sub- 
ject to execution and sale by a judgment credi- 
tor. Harris v. Bittikofer, 562 S.W.2d 815, 1978 
Tenn. LEXIS 593 (Tenn. 1978). 

This chapter is not concerned with liens of 
execution. Bodin Apparel, Inc. v. Lowe, 614 
S.W.2d 571, 1980 Tenn. App. LEXIS 422 (Tenn. 
Ct. App. 1980). 

In calculating the value of real property for 
purposes of 11 U.S.C. § 522, the bankruptcy 
court determined that a mobile home was in- 
cluded in the value of the real property because, 
under Tennessee law, it had become a fixture: 
the debtors had maintained the mobile home as 
their primary residence, they connected the 
mobile home to the necessary utility services, 
they landscaped the property, and any attempt 
to remove the mobile home would have dam- 


JUDGMENTS 


158 


aged it and the real property. In re Northern, 
294 B.R. 821, 2003 Bankr. LEXIS 711 (Bankr. 
E.D. Tenn. 2003). 

It would be both inequitable and futile to 
reopen the debtors’ chapter 7 bankruptcy case 
in order to avoid a valid judicial lien filed under 
T.C.A. § 25-5-101(c). In re Tarkington, 301 B.R, 
502, 2003 Bankr. LEXIS 1518 (Bankr. E.D. 
Tenn. 2003). 

Trial court improperly granted summary 
judgment under Tenn. R. Civ. P. 56.04 to plain- 
tiff in a suit in which it sought a declaratory 
judgment establishing the priority of its judg- 
ment lien because defendant had mistakenly 
released a prior deed of trust on the property in 
question and restoring the deed of trust to its 
priority position would not prejudice plaintiffs 
rights; although plaintiffs judgment lien was 
properly recorded under T.C.A. § 25-5-101 and 
became effective against later acquired inter- 
ests under § 25-5-101 and T.C.A. § 66-24-119, 
and notwithstanding the fact that the mistaken 
release resulted in an equitable lien subject to 
the recording and notice provisions under 
T.C.A. § 66-26-101 and T.C.A. § 66-26-103, 
plaintiff was still entitled to seek the equitable 
remedy of cancellation of the release. Holiday 
Hospitality Franchising, Inc. v. States Res., 
Inc., 232 S.W.3d 41, 2006 Tenn. App. LEXIS 787 
(Tenn. Ct. App. Dec. 14, 2006), appeal denied, 
Holiday Hospitality Franchising v. States Res., 
Inc., — S.W.3d —, 2007 Tenn. LEXIS 445 (Tenn. 
Apr. 30, 2007). 

Pursuant to T.C.A. § 25-5-101(b)(1), a lien on 
a debtor’s real property is perfected by record- 
ing the judgment in the register’s office of the 
county where the property is located; as a 
result, the debtor’s ex-wife clearly perfected her 
judgment lien when she filed the judgment in 
the county register’s office where the debtor’s 
property was located. Andrews v. Fifth Third 
Bank, 228 S.W.3d 102, 2007 Tenn. App. LEXIS 
204 (Tenn. Ct. App. Apr. 5, 2007). 

Where a creditor held a judicial lien on the 
debtors’ real property under T.C.A. § 25-5- 
101(b) and Tenn. R. Civ. P. 69.07(2), and where 
the real property was improved with the debt- 
ors’ residence and with an unoccupied farm- 
house, the debtors could avoid the judicial lien 
under 11 U.S.C. § 522(f) as against the entire 
property, including the farmhouse, as they were 
entitled to claim a homestead exemption under 
T.C.A. § 26-2-301 against their property as a 
whole, including any improvements on the real 
property on which their residence was located. 
In making this determination, the court noted 
that T.C.A. § 26-2-301(f) provided that the 
debtors were entitled to a homestead exemp- 
tion on real property used as a principal place 
of residence and that T.C.A. § 67-5-501(9)(A) 
defined real property as including structures 
and improvements. In re Young, 471 B.R. 715, 
2012 Bankr. LEXIS 2153 (Bankr. E.D. Tenn. 
May 15, 2012). 
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26. —Conveyance After Judgment. 

Where judgment lien attached to property 
before deed conveying such property was re- 
corded and such lien was enforced by execution 
within the prescribed time although the levy of 
the execution did not take place until after the 
recording of such deed, the title of the pur- 
chaser at the execution sale was acquired pur- 
suant to the judgment lien and was therefore 
superior to the title conveyed by the deed. 
Hames v. Archer Paper Co., 45 Tenn. App. 1, 
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319 S.W.2d 252, 1958 Tenn. App. LEXIS 108 
(Tenn. Ct. App. 1958). 


27. —Failure to Record Lien. 

Bank’s default judgment against original 
property owners was ineffectual to defeat 
rights of bona fide purchasers where the judg- 
ment lien was not properly recorded. American 
Nat'l] Bank & Trust Co. v. Wilds, 545 S.W.2d 
749, 1976 Tenn. App. LEXIS 261 (Tenn. Ct. 
App. 1976). 


A judgment or decree shall not bind the equitable interest of the debtor in 
real estate or other property until a memorandum or abstract of the judgment 
or decree, stating the amount and date thereof, with the names of the parties 
is certified by the clerk and registered in the register’s office of the county 


where the real estate is situated. 


History. 

Code 1858, § 2984 (deriv. Acts 1832, ch. 11, 
§ 3; 1832, ch. 92, § 6); Shan., § 4712; mod. 
Code 1932, § 8047; Acts 1967, ch. 375, § 3; 
T.C.A. (orig. ed.), § 25-503. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 459. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, §§ 30, 32, 37, 74. 


Law Reviews. 

The Many Lives of a Tennessee Judgment 
Lien (Stephen M. Sumner), 20 No. 2 Tenn. B.J. 
31 (1984). 
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. Application. 

A purely legal lien is enforced by execution, 
levy and sale, and cannot be projected or con- 
tinued by steps under this section. Harrison v. 
Wade, 43 Tenn. 505, 1866 Tenn. LEXIS 80 
(1866). 


2. Compliance Required. 

The lien is lost if the statutory provisions are 
not complied with, and unless suit is brought 
within days limited. Weaver v. Smith, 102 
Tenn. 47, 50 S.W. 771, 1898 Tenn. LEXIS 7 
(1899) (Decided before 1967 amendment). 

Where a creditor filed a copy of a judgment in 
the Montgomery County register of deeds on 
June 30, 2002, notwithstanding the failure of 
the creditor to file within 30 days after the first 
return of the execution, the creditor’s petition 


of May 19, 2003 established a lien sufficient to 
support the proceedings that followed. Atkins v. 
Marks, 288 S.W.3d 356, 2008 Tenn. App. LEXIS 
349 (Tenn. Ct. App. June 11, 2008), rehearing 
denied, 288 S.W.3d 356, 2008 Tenn. App. LEXIS 
449 (Tenn. Ct. App. July 15, 2008). 


3. “Other Property.” 

This phrase is a party of a negative provision, 
not creating, but limiting and controlling, a 
lien. The phrase does not include personalty or 
a chose in action, which class of property is 
dealt with in § 25-5-103 and no judgment lien 
on personalty is provided for by this section. 
Stahlman v. Watson, 39 S.W. 1055, 1897 Tenn. 
Ch. App. LEXIS 18 (1897). 


4. Priority of Registered Judgment. 

The lien created by a registered judgment 
has priority over an unregistered contract for 
the conveyance of an equitable estate in land. 
Buchanan v. Kimes, 61 Tenn. 275, 1872 Tenn. 
LEXIS 370 (1872). 

The filing of judgment in the register’s office 
pursuant to this section is determinative on the 
question of priority of liens, and the first credi- 
tor to file a certified copy of his judgment shall 
take priority over creditors who file thereafter. 
Kelley v. McLemore, 560 S.W.2d 74, 1977 Tenn. 
App. LEXIS 298 (Tenn. Ct. App. 1977). 
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5. Failure to Register — Effect. 

The lien on the equitable estate in land may 
be enforced in equity as against the judgment 
debtor and volunteers under him, without reg- 
istration, but it will not prevail against a junior 
judgment properly registered and proceeded on 
as the statute directs, or a purchaser for value, 
without regard to notice. Chapron & Nidelete v. 
Cassaday, 22 Tenn. 661, 1842 Tenn. LEXIS 174 
(1842). 


6. Registration by Defendant. 

Where joint judgment was taken on note and 
against the maker and two accommodation 
endorsers, and judgment was paid by one of 
such endorsers to avoid execution, his filing of a 
copy of the judgment in the county in which the 
maker’s land was located did not give him a lien 
upon the maker’s property. Lovelace-Farmer 
Co. v. Shaw, 4 Tenn. App. 458, — S.W. —, 1927 
Tenn. App. LEXIS 198 (Tenn. Ct. App. 1927). 


7. After-Acquired Equitable Estates. 
Equitable estates in lands are not subject to 
judgment liens until this statute is complied 
with, but when this is done, the lien will attach 
to after-acquired equitable estates in land, as 
well as to legal estates, and continues for the 
same period. Chapron & Nidelete v. Cassaday, 


25-5-103. Personal property. 


JUDGMENTS 


160 


22 Tenn. 661, 1842 Tenn. LEXIS 174 (1842); 
Davis v. Benton, 34 Tenn. 665, 1855 Tenn. 
LEXIS 115 (1855); Birdwell v. Cain, 41 Tenn. 
301, 1860 Tenn. LEXIS 67 (1860); Branner v. 
Nance, 43 Tenn. 299, 1866 Tenn. LEXIS 54 
(1866); Puckett v. Richardson, 74 Tenn. 49, 
1880 Tenn. LEXIS 210 (1880); Smith v. Taylor, 
79 Tenn. 738, 1883 Tenn. LEXIS 1382 (1883); 
Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 723, 
1896 Tenn. LEXIS 233 (1897). 


8. Assignment of Equitable Estate to 
Creditor. 

A judgment creditor receiving an assignment 
of the equitable estate in satisfaction of his 
judgment, may hold the same as against other 
and older judgment creditors who have not 
complied with the statutes to perfect and en- 
force the judgment lien. Chapron & Nidelete v. 
Cassaday, 22 Tenn. 661, 1842 Tenn. LEXIS 174 
(1842). 


9. Transfer of Title Bond. 

The transfer of a title bond, by delivery or 
assignment in writing, puts the estate beyond 
the reach of the creditors of the party making 
the transfer. Robinson v. Williams, 40 Tenn. 
540, 1859 Tenn. LEXIS 156 (1859); Kelly v. 
Thompson, 49 Tenn. 278, 1871 Tenn. LEXIS 5 
(1871). 


An execution thereon shall not bind the debtor’s legal or equitable interest in 
stock, choses in action, or other personal property, not liable at law, unless a 
similar abstract or memorandum is registered within sixty (60) days from 
rendition of the judgment or decree, in the county where the debtor resides, if 
the debtor lives in this state, or, if not, then in the county in which the property 


is located. 


History. 

Code 1858, § 2985 (deriv. Acts 1832, ch. 11, 
§ 3); Shan., § 4713; Code 1932, § 8048; T.C.A. 
(orig. ed.), § 25-504; modified. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 12, 14, 16; 16 Tenn. Juris., 
Judgments and Decrees, §§ 29, 32, 36, 74. 


Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


Analysis 
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. Nature of Section. 

The section is mandatory and must be 
strictly complied with. Weaver v. Smith, 102 
Tenn. 47, 50 S.W. 771, 1898 Tenn. LEXIS 7 
(1899). 


2. Nature and Effect of Lien. 

The lien under this section is an execution 
lien and not a judgment lien and dates from the 
teste of the execution, but relation to the teste 
will not be enforced so as to deprive of his 
priority a subsequent judgment creditor who 
between the date of the teste and the registra- 
tion of the judgment has fixed his lien on a 
chose in action under § 26-4-104. Stahlman v. 
Watson, 39 S.W. 1055, 1897 Tenn. Ch. App. 
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LEXIS 18 (1897). 

As long as the statutory requirements gov- 
erning execution liens and writs of execution 
are observed, persons claiming an execution 
lien need not comply with the filing require- 
ments of Article Nine of the Commercial Code 
because execution liens are not consensual se- 
curity interests created by contract, and com- 
pliance with motor vehicle title and registra- 
tion statutes is not required since execution 
liens depend on possession. Keep Fresh Filters 
v. Reguli, 888 S.W.2d 437, 1994 Tenn. App. 
LEXIS 503 (Tenn. Ct. App. 1994). 


25-5-104. Bill to subject interest. 
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3. Choses in Action of Corporations. 

This section does not apply to the choses in 
action of corporations, because they are ren- 
dered liable to levy of execution by § 26-3-103 
and the registration requirement applies only 
to “choses in action or other personal property 
not liable at law” to execution; and an execution 
against a corporation, without registration of a 
memorandum of the judgment, fixes a lien on 
its choses in action, just as if they were “goods 
and chattels.” Smith v. United States Fire Ins. 
Co., 126 Tenn. 435, 150 S.W. 97, 1912 Tenn. 
LEXIS 68, 45 L.R.A. (n.s.) 266 (1912). 


In both cases, of realty and personalty, the lien shall cease, unless a bill in 
equity, to subject such interest, is filed within thirty (30) days from the return 


of the execution unsatisfied. 


History. 

Code 1858, § 2986 (deriv. Acts 1832, ch. 11, 
§ 3); Shan., 4714; mod. Code 1932, § 8049; 
T.C.A. (orig. ed.), § 25-505. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 459. 

Tennessee Jurisprudence, 12 Tenn. Juris., 


Executions, §§ 12, 19, 56; 16 Tenn. Juris., Judg- 
ments and Decrees, §§ 30, 36, 37, 40. 


Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Execution — Time of Issuance. 

. Bill to Enforce Lien — Time of Filing. 

. Subjecting Equitable Realty Without Nulla 
Bona. 

. Liens of Execution. 


em COD eH 


Ol 


1. Application. 

This section applies only when an actual 
execution has been returned by the sheriff or 
other officer marked unsatisfied. In re Ward, 42 
B.R. 946, 1984 Bankr. LEXIS 4887 (Bankr. 
M.D. Tenn. 1984). 


2. Execution — Time of Issuance. 

Execution should probably be issued as soon 
as it may be legally done. Riddle v. Motley, 69 
Tenn. 468, 1878 Tenn. LEXIS 120 (1878). 

An execution is legally and regularly issued 
where it is issued during the term of which the 
judgment was rendered, but 30 days after its 
rendition. Weaver v. Smith, 102 Tenn. 47, 50 
S.W. 771, 1898 Tenn. LEXIS 7 (1899). 


3. Bill to Enforce Lien — Time of Filing. 
The lien of the execution on equitable person- 
alty shall cease, unless a bill in equity to 


subject such equitable estate or interest is filed 
within 30 days “from the return of the execu- 
tion unsatisfied.” Riddle v. Motley, 69 Tenn. 
468, 1878 Tenn. LEXIS 120 (1878). 

A judgment lien upon a debtor’s equitable 
interest in land is lost unless the suit to enforce 
it is brought within 30 days after the return of 
the original execution and it will not suffice to 
bring suit within 30 days after the return of an 
alias execution nulla bona, if more than 30 days 
have elapsed after the return of the original 
execution. Weaver v. Smith, 102 Tenn. 47, 50 
S.W. 771, 1898 Tenn. LEXIS 7 (1899). 


4, Subjecting Equitable Realty Without 
Nulla Bona. 

The lien of a judgment upon equitable realty 
will sustain the jurisdiction of the chancery 
court to subject such realty to the satisfaction of 
the judgment, without a return of nulla bona. 
Montgomery v. McGee, 26 Tenn. 234, 1846 
Tenn. LEXIS 111 (1846). 


5. Liens of Execution. 

This section concerns “liens of judgments” as 
opposed to “liens of execution.” Bodin Apparel, 
Inc. v. Lowe, 614 S.W.2d 571, 1980 Tenn. App. 
LEXIS 422 (Tenn. Ct. App. 1980). 
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25-5-105. Period of lien’s continued validity — No revival of registra- 


tion. 


(a) Once a judgment lien is created by registration as provided in § 25-5- 
101(b), it will last for the time remaining in a ten-year period from the date of 
final judgment entry in the court clerk’s office. 

(b) This section applies to all judgment liens registered on or after May 17, 
2000, but in no event shall any judgment lien which had expired on or before 
May 17, 2000, be deemed to be revived by such registration. 


History. 

Code 1858, § 2982 (deriv. Acts 1799, ch. 14, 
§ 2; 1831, ch. 90, §§ 7, 8; 1833, ch. 92, § 6); 
Shan., § 4710; Code 1932, § 8045; T.C.A. (orig. 
ed.), § 25-506; Acts 1986, ch. 673, § 1; 2000, ch. 
725, § 1; 2001, ch. 170, § 1. 


Compiler’s Notes. 

Acts 2000, ch. 725, § 2 provided that the act 
shall apply only to liens executed on or after 
May 17, 2000. 


Section to Section References. 
This section is referred to in § 25-5-106. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 7, 37; 16 Tenn. Juris., Judg- 
ments and Decrees, §§ 27, 30, 34, 36, 39. 


Law Reviews. 

The Many Lives of a Tennessee Judgment 
Lien (Stephen M. Sumner), 20 No. 2 Tenn. B.J. 
31 (1984). 


NOTES TO DECISIONS 


Analysis 


. Perfection of Lien. 

. Effect of Other Legislation. 

. Attorney’s Lien. 

. Effective Date of Judgment and Lien. 

Title of Purchaser. 

After Acquired Lands. 

. Liens of Judgments at Different Terms. 

. Revestment of Title Upon Paying Off Mort- 

gage — Computation of Period. 

9. Death of Debtor — Subsequent Enforcement 
of Lien. 

10. Delay of Enforcement Beyond Statutory 
Period. 

11. Stay of Execution. 

12. —Effect on Lien. 

13. —Bankruptcy. 

14. Failure to Sell Attached Lands Within One 
Year. 

15. Execution Sale Void — Relief in Chancery. 

16. Injunction in General Creditors’ Suit. 

17. Typographical Error. 

18. Alienation of Property. 
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1. Perfection of Lien. 

The lien given by § 25-5-101 is required to be 
perfected in conformity with this section, un- 
less the provisions of § 25-5-106 are applicable. 
Shepard v. Lanier, 192 Tenn. 608, 241 S.W.2d 
587, 1951 Tenn. LEXIS 308 (1951). 

Because the debtor’s ex-wife perfected her 
judgment lien prior to the bank, and the ten- 
year period had not lapsed, the ex-wife’s rights 
as a lien holder were junior only to another 


creditor; her lien attached to the excess pro- 
ceeds from the foreclosure sale and entitled her 
to payment in full before any payments were 
made to creditors of lesser priority. Andrews v. 
Fifth Third Bank, 228 S.W.3d 102, 2007 Tenn. 
App. LEXIS 204 (Tenn. Ct. App. Apr. 5, 2007). 


2. Effect of Other Legislation. 

There is no provision in the Bankruptcy Code 
which extends the state time limitation of this 
section within which the trustee must enforce a 
lien. In re Ward, 42 B.R. 946, 1984 Bankr. 
LEXIS 4887 (Bankr. M.D. Tenn. 1984). 

The Tennessee cases do not readily allow 
exceptions to the statutory limitation on lien 
execution. In re Ward, 42 B.R. 946, 1984 Bankr. 
LEXIS 4887 (Bankr. M.D. Tenn. 1984). 

State law does not preserve the judgment 
lien enforcement period beyond its term even 
though enforcement is precluded by the Bank- 
ruptcy Code. Weaver v. Hamrick, 907 S.W.2d 
385, 1995 Tenn. LEXIS 458 (Tenn. 1995). 


3. Attorney’s Lien. 

The declaration of a lien in favor of a lawyer 
is clearly not a judgment which must be ex- 
ecuted within the year, for the judgment con- 
templated is a moneyed demand, for which an 
execution may issue. Brown v. Bigley, 3 Coo- 
per’s Tenn. Ch. 618 (1878). 

Where the final decree in a divorce action 
gave the wife’s attorney a lien for his services 
on the defendant’s property it was a continuing 
lien and not such as to require execution and 
sale within one year from the decree. Clements 
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v. Holmes, 22 Tenn. App. 230, 120 S.W.2d 988, 
1938 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
1938). 


4. Effective Date of Judgment and Lien. 

The final judgment, when entered, relates to 
the judgment by default, which created the 
lien. Clements v. Berry, 52 U.S. 398, 13 L. Ed. 
745, 1850 U.S. LEXIS 1517 (1851). 

Judgments in favor of several creditors 
against the same defendant, rendered upon 
different days of the same term of the court, as 
shown by the record, relate, as between the 
judgment creditors, to the first day of the term, 
and any moneys realized upon the executions 
issued thereon from that term must be divided 
pro rata on the amounts due upon such execu- 
tions. Porter v. Earthman, 12 Tenn. 358, 1833 
Tenn. LEXIS 72 (1833); Berry v. Clements, 28 
Tenn. 312, 1848 Tenn. LEXIS 85 (1848), rev'd, 
52 U.S. 398, 13 L. Ed. 745, 1850 U.S. LEXIS 
1517 (1851). 

A judgment is a lien upon the real estate of 
the defendant from the time of the convening of 
the court, as shown by the minutes on the day 
the judgment was rendered, but if the minutes 
do not show the time the court convened, the 
judgment relates to the first instant of that day. 
Berry v. Clements, 28 Tenn. 312, 1848 Tenn. 
LEXIS 85 (1848), rev’d, 52 U.S. 398, 13 L. Ed. 
745, 1850 U.S. LEXIS 1517 (1851); Cox v. 
Hodge, 31 Tenn. 371, 1851 Tenn. LEXIS 84 
(1851). 

Judgments do not relate beyond the date of 
their rendition, so as to form liens upon the real 
estate of the debtor as against bona fide pur- 
chasers, for a valuable consideration, before the 
date of the rendition of the judgments. Berry v. 
Clements, 28 Tenn. 312, 1848 Tenn. LEXIS 85 
(1848), rev'd, 52 U.S. 398, 13 L. Ed. 745, 1850 
U.S. LEXIS 1517 (1851). 

Where the record shows at what time the 
court convened, judgments rendered on that 
day relate to that time; but if the record does 
not show at what time the court convened, 
evidence aliunde is inadmissible to show the 
time, and judgments rendered on that day 
relate, in such case, to the first instant of the 
day, and attach as liens upon the real estate of 
the judgment debtors, at the time of such 
relation; and when judgments are rendered on 
the first day of the term, executions issued 
thereon, tested of that day, must necessarily 
have the same relation, and attach as liens 
upon the personal property of the judgment 
debtors, at the same time. Berry v. Clements, 
28 Tenn. 312, 1848 Tenn. LEXIS 85 (1848), 
rev'd, 52 U.S. 398, 13 L. Ed. 745, 1850 U.S. 
LEXIS 1517 (1851); Cox v. Hodge, 31 Tenn. 371, 
1851 Tenn. LEXIS 84 (1851). 


5. Title of Purchaser. 

If the land be levied upon and sold within one 
year after the rendition of the judgment, the 
purchaser’s title relates to the date of judg- 
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ment, and overreaches the intermediate alien- 
ations of the judgment debtor, although made 
to purchasers with knowledge of such judgment 
lien. Hickman v. Murfree, 8 Tenn. 26, 1827 
Tenn. LEXIS 2 (1827); Miller’s Lessee v. Estill, 
16 Tenn. 452, 1835 Tenn. LEXIS 106 (1835); 
Dickinson’s Lessee v. Collins, 31 Tenn. 516, 
1852 Tenn. LEXIS 153 (1852); Birdwell v. Cain, 
41 Tenn. 301, 1860 Tenn. LEXIS 67 (1860); 
Bangess v. Partee, 2 Shan. 264 (1877). 

The enforcement of a judgment lien by execu- 
tion levy and sale within 12 months gives the 
purchaser at such sale a title superior to that of 
one who bought the land from the judgment 
debtor while the lien was upon it, and before 
such sale. Purchaser may recover the land from 
one claiming a junior and inferior title under 
the judgment debtor. Hyder v. Butler, 103 Tenn. 
289, 52 S.W. 876, 1899 Tenn. LEXIS 107 (1899). 

Purchaser from judgment creditor after entry 
of judgment decree was entitled to priority over 
purchaser at sheriff's sale which was held more 
than one year after judgment was rendered by 
court although less than one year after date of 
entry of judgment nunc pro tunc as of date of 
rendition, as judgment lien ran from date fixed 
by nunc pro tunc order rather than date of 
actual entry of judgment. Southern Mortg. 
Guaranty Corp. v. King, 168 Tenn. 309, 77 
S.W.2d 810, 1934 Tenn. LEXIS 59 (1935). 

Where judgment lien attached to property 
before deed conveying such property was re- 
corded and such lien was enforced by execution 
within the prescribed time although the levy of 
the execution did not take place until after the 
recording of such deed, the title of the pur- 
chaser at the execution sale was acquired pur- 
suant to the judgment lien and was therefore 
superior to the title conveyed by the deed. 
Hames v. Archer Paper Co., 45 Tenn. App. 1, 
319 S.W.2d 252, 1958 Tenn. App. LEXIS 108 
(Tenn. Ct. App. 1958). 


6. After Acquired Lands. 

Although the deed conveying after acquired 
land to the judgment debtor be unregistered, 
the judgment lien attaches to such land and 
continues for one year after acquisition. Vance 
v. McNairy, 11 Tenn. 170 (1832); Coward v. 
Culver, 59 Tenn. 540, 1873 Tenn. LEXIS 107 
(1873); Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 
723, 1896 Tenn. LEXIS 233 (1897). 

The judgment lien attaches to after acquired 
lands, instantly upon their acquisition, even 
though acquired after the expiration of one year 
from the rendition of the judgment; and such 
lien continues for the period of one year from 
the time the title may be acquired by the 
judgment debtor, within which period it may be 
made effectual by a levy and sale of such 
acquired lands, and such levy and sale will 
overreach and avoid any intermediate alien- 
ation of the judgment debtor within that pe- 
riod. Greenway & Marshall v. Cannon, 22 Tenn. 
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177, 1842 Tenn. LEXIS 61 (1842); Chapron & 
Nidelete v. Cassaday, 22 Tenn. 661, 1842 Tenn. 
LEXIS 174 (1842); Davis v. Benton, 34 Tenn. 
665, 1855 Tenn. LEXIS 115 (1855); Huffaker v. 
Bowman, 36 Tenn. 89, 1856 Tenn. LEXIS 60 
(1856); J. M. Relfe & Co. v. McComb, 39 Tenn. 
558, 1859 Tenn. LEXIS 276 (1859); Bridges v. 
Cooper, 98 Tenn. 394, 39 S.W. 723, 1896 Tenn. 
LEXIS 233 (1897); Edwards v. Weil, 99 F. 822, 
1900 U.S. App. LEXIS 4189 (6th Cir. Tenn. 
1900); Wamble v. Gant, 112 Tenn. 327, 79 S.W. 
801, 1903 Tenn. LEXIS 108 (1903). 


7. Liens of Judgments at Different Terms. 

Where several judgments have been ren- 
dered against a party at different terms of the 
court, and he, thereafter, acquires the legal title 
to real estate, the liens of the several judg- 
ments attach at the same instant, and continue 
for one year thereafter; and if the land be levied 
on by executions from such judgments, within 
that period, there is no priority of satisfaction. 
J. M. Relfe & Co. v. McComb, 39 Tenn. 558, 
1859 Tenn. LEXIS 276 (1859); Bridges v. Coo- 
per, 98 Tenn. 394, 39 S.W. 723, 1896 Tenn. 
LEXIS 233 (1897). 


8. Revestment of Title Upon Paying Off 
Mortgage — Computation of Period. 
Upon the payment of a mortgage debt, which 
revests the title in the mortgagor, the land 
immediately passes under the judgment lien so 
to remain for one year from the date of revest- 
ment, although the judgment is then more than 
one year old. Wamble v. Gant, 112 Tenn. 327, 79 
S.W. 801, 1903 Tenn. LEXIS 108 (1903). 


9. Death of Debtor — Subsequent En- 
forcement of Lien. 

Real estate is bound by the judgment, and 
does not descend to the heir, but is in the 
custody of the law, if the judgment be rendered 
before the death of the defendant, against 
whom an execution may issue at any time 
before the expiration of a year and a day, after 
which time it cannot issue without a scire facias 
against the heirs. Preston v. Surgoine, 7 Tenn. 
71, 7 Tenn. 72, 1823 Tenn. LEXIS 5 (1823); 
Ward v. Southerland & Mc’Campbell, 7 Tenn. 1, 
1823 Tenn. LEXIS 62 (1823); Taylor v. Doe, 54 
U.S. 287, 14 L. Ed. 149, 1851 U.S. LEXIS 860 
(1851); Bryant v. McCollum, 51 Tenn. 511, 1871 
Tenn. LEXIS 197 (1871); Puckett v. Richardson, 
74 Tenn. 49, 1880 Tenn. LEXIS 210 (1880); 
Montgomery v. Realhafer, 85 Tenn. 668, 5 S.W. 
54, 1887 Tenn. LEXIS 9, 4 Am. St. Rep. 780 
(1887). 

A judgment lien is not extended by revivor of 
decedent’s judgment, in the name of his per- 
sonal representative, nor is such revived judg- 
ment a new judgment for the purpose of creat- 
ing a new lien which will exist for a year from 
the date of the revivor. So, where an execution 
issued from the revived judgment is levied, 
more than one year from the date of the original 
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judgment, upon lands of the judgment debtor, 
which he had previously sold and conveyed by 
deeds duly registered, the execution sale of the 
same will be enjoined at the instance of such 
purchasers. Davidson v. Shearon, 1 Shan. 304 
(1874). 

The lien of a judgment obtained in the life- 
time of the defendant, and affirmed in the 
supreme court, after his death, attaches to his 
lands, and may be enforced in an insolvency 
administration suit instituted before the affir- 
mance of the judgment in the supreme court, by 
a cross bill filed by the judgment creditor, for 
the provision for the ratable division of insol- 
vent estates of decedents among their creditors 
was not intended to affect liens acquired in the 
lifetime of the insolvent deceased debtor, but 
was designed merely to abolish the preference 
which existed at common law. Bangess v. Par- 
tee, 2 Shan. 264 (1877). 

Where an execution on the judgment of a 
court of record is issued after, but bears teste 
before, the judgment debtor’s death, and is 
afterwards levied on lands subject to the judg- 
ment lien, which are sold thereunder, without 
revivor of the judgment, within 12 months after 
its rendition, the sale is valid, and communi- 
cates to the purchaser the judgment debtor’s 
title to the lands. Montgomery v. Realhafer, 85 
Tenn. 668, 5 S.W. 54, 1887 Tenn. LEXIS 9, 4 
Am. St. Rep. 780 (1887). 


10. Delay of Enforcement Beyond Statu- 
tory Period. 

A levy and sale for the enforcement of the 
judgment lien, made at any time within the 
period of one year after the rendition of the 
judgment or after the dismissal of adverse 
proceedings, overreaches and avoids all inter- 
mediate alienations by the judgment debtor, of 
whatever character; but the levy and sale must 
be made within the time limited, because, at 
the expiration of the one year, the lien is 
extinguished for all purposes, and all convey- 
ances bona fide made by the judgment debtor, 
whether absolute or in trust, whether made 
before the creation of the lien, or during its 
existence, or after its expiration, become valid 
and binding, and cannot be questioned by the 
judgment creditor. Dickinson’s Lessee v. Col- 
lins, 31 Tenn. 516, 1852 Tenn. LEXIS 153 
(1852); Davis v. Benton, 34 Tenn. 665, 1855 
Tenn. LEXIS 115 (1855); Branner v. Nance, 43 
Tenn. 299, 1866 Tenn. LEXIS 54 (1866); Harri- 
son v. Wade, 43 Tenn. 505, 1866 Tenn. LEXIS 80 
(1866); Smart v. Evans & Mason, 49 Tenn. 223, 
1870 Tenn. LEXIS 219 (1870); Kelly v. Thomp- 
son, 49 Tenn. 278, 1871 Tenn. LEXIS 5 (1871); 
Anderson v. Douglass, 1 Cooper’s Tenn. Ch. 436 
(1873); Bangess v. Partee, 2 Shan. 264 (1877); 
Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 723, 
1896 Tenn. LEXIS 233 (1897); Weaver v. Smith, 
102 Tenn. 47, 50 S.W. 771, 1898 Tenn. LEXIS 7 
(1899). 
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Unless a judgment lien is enforced by sale of 
the land within 12 months after the rendition of 
the judgment, it will not prevail against subse- 
quent encumbrances, even where the sale was 
delayed by agreement, and execution was lev- 
ied and bill filed within 12 months to enforce 
the lien. Gardenhire v. King, 97 Tenn. 585, 37 
S.W. 548, 1896 Tenn. LEXIS 185 (1896); 
Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 723, 
1896 Tenn. LEXIS 233 (1897); Fidelity & De- 
posit Co. v. Fulcher Brick Co., 161 Tenn. 298, 30 
S.W.2d 253, 1929 Tenn. LEXIS 58 (1930). 

A judgment lien cannot be extended beyond 
the statutory period by the judgment creditor’s 
unnecessary and unsuccessful suit in equity for 
its enforcement. Bridges v. Cooper, 98 Tenn. 
394, 39 S.W. 723, 1896 Tenn. LEXIS 233 (1897); 
Fidelity & Deposit Co. v. Fulcher Brick Co., 161 
Tenn. 298, 30 S.W.2d 253, 1929 Tenn. LEXIS 58 
(1930). 

Unfounded doubt as to existence of the right 
is no excuse for delay beyond the statutory 
period. Fidelity & Deposit Co. v. Fulcher Brick 
Co., 161 Tenn. 298, 30 S.W.2d 253, 1929 Tenn. 
LEXIS 58 (1930). 

The right of enforcement is lost only through 
failure to exercise the right within the period of 
time provided under former T.C.A. § 25-5- 
105(a). ATS, Inc. v. Kent, 27 S.W.3d 923, 1998 
Tenn. App. LEXIS 659 (Tenn. Ct. App. 1998). 


11. Stay of Execution. 


12. —Effect on Lien. 

The judgment lien is not lost or suspended by 
a voluntary agreement entered of record to 
suspend for four months the issuance of an 
execution, if the land be levied on and sold 
within the one year. Love v. Harper, 23 Tenn. 
113, 1843 Tenn. LEXIS 30 (1843). 


13. —Bankruptcy. 

Limitations period of one year was tolled by 
the automatic stay provisions in the bank- 
ruptcy code. In re Harbin, 25 B.R. 703, 1982 
Bankr. LEXIS 5203 (Bankr. W.D. Tenn. 1982), 
superseded by statute as stated in, Weaver v. 
Hamrick, 907 S.W.2d 385, 1995 Tenn. LEXIS 
458 (Tenn. 1995). But see Weaver v. Hamrick, 
907 S.W.2d 385, 1995 Tenn. LEXIS 458 (Tenn. 
1995). 

Since the lien enforcement period continues 
to run during a bankruptcy proceeding, a judg- 
ment lien creditor ordinarily has three options: 
(1) move the bankruptcy court to lift the stay; 
(2) execute on the judgment after the bank- 
ruptcy proceeding terminates, if the three-year 
period has not expired; or (3) execute on the 
judgment during the 30-day grace period fol- 
lowing the lifting of the stay or termination of 
the bankruptcy proceeding. Weaver v. Hamrick, 
907 S.W.2d 385, 1995 Tenn. LEXIS 458 (Tenn. 
1995). 
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14. Failure to Sell Attached Lands Within 
One Year. 

The lien of judgment creditor fixed by levy of 
attachment is not lost by failure to sell the 
property attached within one year from rendi- 
tion of the judgment. Campbell v. Atwood, 47 
S.W. 168, 1897 Tenn. Ch. App. LEXIS 135 
(1897). 


15. Execution Sale Void — Relief in Chan- 
cery. 

Upon setting aside a judgment creditor’s pur- 
chase of his debtor’s land, at execution sale, on 
the ground that several distinct tracts and lots 
were sold together, the chancery court will, 
upon the creditor’s cross bill, enforce the lien of 
his judgment and levy against the land. Black- 
burn v. Clarke, 85 Tenn. 506, 3 S.W. 505, 1886 
Tenn. LEXIS 77 (1887). 


16. Injunction in General Creditors’ Suit. 

Where in a general creditors’ suit all credi- 
tors were enjoined from proceeding otherwise 
than in such suit, the injunction is binding 
upon judgment lienors having actual notice of 
the injunction and their liens are not lost by 
expiration of the year. They may have execu- 
tions after injunction was terminated. Sweet- 
water Bank & Trust Co. v. Howard, 16 Tenn. 
App. 91, 66 S.W.2d 225, 1932 Tenn. App. LEXIS 
37 (Tenn. Ct. App. 1932). 


17. Typographical Error. 

Where certified copy of sheriffs deed recited 
that judgment was obtained and execution is- 
sued in November 1930, that levy and return by 
the sheriff was in November 1930, that order of 
condemnation and sale was made in February 
1930, that the venditioni exponas issued in 
March 1931 and that the property was sold in 
April 1931, the date of sale as recited in the 
deed was a typographical error and should have 
been February 1931 so that the deed was not 
void on ground that more than one year had 
expired between the time of order of condem- 
nation and sale and the time of the venditioni 
exponas. Williams v. Williams, 25 Tenn. App. 
290, 156 S.W.2d 363, 1941 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1941). 


18. Alienation of Property. 

Alienation of property after a judgment lien 
has attached constitutes no obstruction to a 
levy and sale; and no alienation, in whatever 
form, will defeat a judgment lien after it has 
attached. ATS, Inc. v. Kent, 27 S.W.3d 923, 
1998 Tenn. App. LEXIS 659 (Tenn. Ct. App. 
1998). 

Creditor’s judgment lien was not destroyed 
by the conveyance of real property from debtor 
to buyer; therefore, buyer’s purchase money 
mortgage held by bank was subordinate to the 
judgment lien of creditor. ATS, Inc. v. Kent, 27 
S.W.3d 923, 1998 Tenn. App. LEXIS 659 (Tenn. 
Ct. App. 1998). 
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25-5-106. Appeals — Commencement of time for sale. 


If an appeal is taken from any judgment for which the lien provided by this 
chapter would apply, the time for sale provided in § 25-5-105 shall commence 
upon the final determination of such case. 


History. 

Code 1858, § 2983 (deriv. Acts 1831, ch. 90, 
§§ 7, 8); Acts 1885, ch. 21; Shan., § 4711; mod. 
Code 1932, § 8046; T.C.A. (orig. ed.), § 25-507; 
Acts 1981, ch. 449, § 2; 1986, ch. 673, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 3(d). 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Executions, § 7; 16 Tenn. Juris., Judgments 
and Decrees, §§ 34-36, 39; 21 Tenn. Juris., 
Recording Acts, § 2. 


Law Reviews. 

Appeals in Tennessee Equity Cases (R. Lee 
Bartels), 16 Tenn. L. Rev. 793. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


Analysis 


1. Application and Scope. 

2. Appeal. 

3. —Second Judgment Rendered During Pen- 
dency of Appeal. 

4, —New Judgment on Appeal. 

5. Prevention of Levy. 

6. Application to Set Aside Continued. 

7. Creditor’s Bill to Remove Obstruction After 
Levy. 

8. General Creditors’ Bill. 

9. “Other Adverse Proceeding.” 

10. —Other Adverse Proceeding Not Shown. 

11. Loss of Lien by Enjoining Appeal After 
Period. 

12. Duration of Lien After Adverse Proceeding. 

13. Irregularities in Execution — Effect Where 
Adverse Proceedings Instituted. 

14. Suspended Lien — Status Against Inter- 
vening Rights. 


1. Application and Scope. 

Any adverse proceeding which prevents the 
execution of the judgment, such as a writ of 
error coram nobis or coram vobis, or a superse- 
deas, is within the provisions of this section. 
Planters’ Bank v. Union Bank, 24 Tenn. 304, 
1844 Tenn. LEXIS 57 (1844); Brinkley v. Welch, 
75 Tenn. 278, 1881 Tenn. LEXIS 113 (1881). 

A judgment lien upon lands is lost if not 
enforced by levy and sale within a year after it 
attaches, unless its enforcement is prevented 
by injunction, writ of error, appeal, or other 
adverse court proceeding. Bridges v. Cooper, 98 
Tenn. 394, 39 S.W. 723, 1896 Tenn. LEXIS 233 
(1897); Weaver v. Smith, 102 Tenn. 47, 50 S.W. 
771, 1898 Tenn. LEXIS 7 (1899). 

The operation of the act is limited to those 
cases only where the judgments constitute 
liens, and does not extend to any other class of 
judgments or decrees. Fort v. Fort, 118 Tenn. 
103, 101 S.W. 433, 1906 Tenn. LEXIS 84 (1907). 


This section, which tolls the 12-month period 
if sale is “prevented” by injunction or by appeal, 
was not rendered inapplicable because the 
debtors never filed a bond which would have 
stayed execution. In re Bell, 55 B.R. 246, 1985 
Bankr. LEXIS 4923 (Bankr. M.D. Tenn. 1985). 


2. Appeal. 

An appeal from a judgment at law or decree 
in equity suspends, but does not destroy or 
annul, the judgment lien upon the debtor’s 
land. Covington v. Bass, 88 Tenn. 496, 12 S.W. 
1033, 1889 Tenn. LEXIS 70 (1890); Denton v. 
Nashville Title Co., 112 Tenn. 320, 79 S.W. 799, 
1903 Tenn. LEXIS 107 (1903); Fort v. Fort, 118 
Tenn. 103, 101 S.W. 433, 1906 Tenn. LEXIS 84 
(1907). 

As a result of this tolling section, in the case 
of appeal in the nature of a writ of error, where 
other statutory steps are taken, the lien given 
by § 25-5-101 is not lost and can be perfected 
within one year after the appeal is dismissed or 
the judgment below affirmed. Shepard v. La- 
nier, 192 Tenn. 608, 241 S.W.2d 587, 1951 Tenn. 
LEXIS 308 (1951). 


3. —Second Judgment Rendered During 
Pendency of Appeal. 

Where a judgment is rendered during the 
pendency of an appeal and the person securing 
the second judgment, while the appeal is pend- 
ing, attempts to assert the second judgment as 
prior to the first because the necessary proceed- 
ing has not been taken within the year to assert 
the first lien, the one obtaining the lien in the 
first instance in the circuit court will prevail, 
his judgment being affirmed, since this section 
was passed to protect the person who first 
obtains the lien. The affirmance of the judg- 
ment of the circuit court by the court of appeals 
is a mere renewal of continuance of the old 
judgment. When this judgment is affirmed the 
rights of the parties revert to the entry of the 
judgment in the circuit court. Shepard v. La- 
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nier, 192 Tenn. 608, 241 S.W.2d 587, 1951 Tenn. 
LEXIS 308 (1951). 


4, —New Judgment on Appeal. 

The affirmance by the appellate court of a 
judgment or decree upon appeal in error or writ 
of error, by the rendition of a new judgment, or 
the rendition of a new judgment upon dismiss- 
ing a supersedeas, will not affect the statutory 
lien. Lincoln Sav. Bank v. Ewing, 80 Tenn. 598, 
1883 Tenn. LEXIS 211 (1883). See Shepherd v. 
Woodfolk, 78 Tenn. 593, 1882 Tenn. LEXIS 229 
(1882). 


5. Prevention of Levy. 

A levy is necessary for a sale, and, if an 
officer, with process in his hands in ample time 
for the making of levy and sale, is prevented 
from doing these things incident to sale, he is as 
clearly prevented as if a levy had been made. 
The section does not mean only prevention 
after a levy. Brinkley v. Welch, 75 Tenn. 278, 
1881 Tenn. LEXIS 113 (1881). See also Lincoln 
Sav. Bank v. Ewing, 80 Tenn. 598, 1883 Tenn. 
LEXIS 211 (1883). 


6. Application to Set Aside Continued. 

A judgment is not affected by an application 
to set it aside which is “continued until next 
term without prejudice to either party.” Free- 
man v. Dawson, 110 U.S. 264, 4S. Ct. 94, 28 L. 
Ed. 141, 1884 U.S. LEXIS 1689 (1884). 


7. Creditor’s Bill to Remove Obstruction 
After Levy. 

A judgment creditor who has an execution 
levied upon land, and files his bill to remove an 
obstruction, as a fraudulent conveyance, has a 
prior lien over a creditor who afterwards ob- 
tains judgment, has execution issued and lev- 
ied, and land sold within one year, and before 
the hearing of the bill filed by the first judg- 
ment creditor, because he had acquired a spe- 
cific lien on the property, and had a right to 
come into equity to remove the obstruction 
which would prevent a sale at a fair valuation. 
Shepherd vy. Woodfolk, 78 Tenn. 593, 1882 Tenn. 
LEXIS 229 (1882). See Wessel v. Brown, 78 
Tenn. 685, 1882 Tenn. LEXIS 237 (1882); Fidel- 
ity & Deposit Co. v. Fulcher Brick Co., 161 
Tenn. 298, 30 S.W.2d 253, 1929 Tenn. LEXIS 58 
(1930). 


8. General Creditors’ Bill. 

A general creditors’ bill enjoining execution 
on judgment was sufficient to continue the lien 
under this section. Sweetwater Bank & Trust 
Co. v. Howard, 16 Tenn. App. 91, 66 S.W.2d 225, 
1932 Tenn. App. LEXIS 37 (Tenn. Ct. App. 
1932). 

Where judgment creditor asked an adjudica- 
tion that a decree rendered on a creditor’s bill 
did not enjoin him from executing, he was not 
estopped from later asserting that the decree 
did in effect prevent levy and sale within the 
statutory period. Sweetwater Bank & Trust Co. 
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v. Howard, 16 Tenn. App. 91, 66 S.W.2d 225, 
1932 Tenn. App. LEXIS 37 (Tenn. Ct. App. 
1932). 


9. “Other Adverse Proceeding.” 


10. —Other Adverse 
Shown. 

Unnecessary, unsuccessful suit in equity for 
enforcement of lien cannot extend the time. 
Bridges v. Cooper, 98 Tenn. 394, 39 S.W. 7238, 
1896 Tenn. LEXIS 233 (1897); Weaver v. Smith, 
102 Tenn. 47, 50 S.W. 771, 1898 Tenn. LEXIS 7 
(1899). 

Where claimant of lien filed a bill asserting 
its priority over a mortgage subsequently reg- 
istered, such proceeding was not “adverse,” and 
did not excuse failure to take out execution 
within 12 months. The proceedings are only 
adverse when restraining sale, by analogy to an 
injunction. Alienation after lien attaches is not 
an obstruction. Unfounded doubts as to exis- 
tence of rights cannot avail. Fidelity & Deposit 
Co. v. Fulcher Brick Co., 161 Tenn. 298, 30 
S.W.2d 253, 1929 Tenn. LEXIS 58 (1930). 


Proceeding Not 


11. Loss of Lien by Enjoining Appeal After 
Period. 

A judgment creditor filing a bill to enjoin the 
judgment debtor from prosecuting an appeal to 
the supreme court, and from assigning errors in 
the judgment, and obtaining an affirmance of 
his judgment as the result of affirming his 
decree in the chancery court, loses the lien of 
his judgment, because such affirmance did not 
relate back to the date of the original judgment, 
and did not perpetuate the lien thereof. Shep- 
herd v. Woodfolk, 78 Tenn. 593, 1882 Tenn. 
LEXIS 229 (1882). 


12. Duration of Lien After Adverse Pro- 
ceeding. 

The lien continues for one year after the 
adverse proceeding is dismissed. Brinkley v. 
Welch, 75 Tenn. 278, 1881 Tenn. LEXIS 113 
(1881); Lincoln Sav. Bank v. Ewing, 80 Tenn. 
598, 1883 Tenn. LEXIS 211 (1883). 

Where the issuance of execution within 12 
months after the affirmance of judgment in the 
supreme court is obstructed by an injunction or 
otherwise, the judgment lien still exists for 12 
months after the removal of such obstructions, 
and if execution be issued contrary to legal 
prohibitions, it will not operate as a waiver of 
the judgment lien. Bangess v. Partee, 2 Shan. 
264 (1877). 


13. Irregularities in Execution — Effect 
Where Adverse Proceedings Insti- 
tuted. 


Adverse proceedings (by writ of error and 
supersedeas in this case) will keep alive the 
judgment lien, notwithstanding irregularities 
or omissions in the execution actually issued. 
Lincoln Sav. Bank v. Ewing, 80 Tenn. 598, 1883 
Tenn. LEXIS 211 (1883). 
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14. Suspended Lien — Status Against In- of suspension, as by appeal. Covington v. Bass, 
tervening Rights. 88 Tenn. 496, 12 S.W. 1033, 1889 Tenn. LEXIS 
The lien is superior to a mortgage executed 70 (1890). 
by the judgment debtor made during the period 


25-5-107. Rights of third parties — Filing abstract of proceedings. 


(a) The title to real estate in counties other than the county in which the 
judgment or decree is rendered, the bill in equity, judicial attachment, or lis 
pendens is filed, or from which attachments or executions are issued, shall not 
be in any manner affected, as to third parties (without actual notice thereof), 
by any lien, judgment, decree, bill in equity, judicial attachment, or lis 
pendens, levy of attachment, or levy of execution, till an abstract or memoran- 
dum of such proceeding, certified by the clerk or sheriff, as the case may be, 
shall have been filed for record in the register’s office of the county where the 
land lies. 

(b) Such abstract shall be recorded in a book to be kept in such office, to be 
called the lien book. 


History. Law Reviews. 
Acts 1897, ch. 96, § 1; Shan., § 4714a1; mod. Enforcement of Judgments in Tennessee, 22 
Code 1932, § 8050; T.C.A. (orig. ed.), § 25-508. Tenn. L. Rev. 873. 


Enforcing Money Judgments in Tennessee 


Cross-References. (Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


Eligible for registration, § 66-24-101. 
NOTES TO DECISIONS 


1. Appellate Court Decree. The decree of an appellate court sitting in 
The section has no application after the de- another county does not become the decree of 
cree of the appellate court has been made the the lower court until it is adopted and made the 


decree of the lower court in the county of decree thereof by minute entry. Massachusetts 
debtor’s residence. Massachusetts Mut. Life Mut. Life Ins. Co. v. Taylor Implement & Ve- 


Ins. Co. v. Taylor Implement & Vehicle Co., 138 hicle Co.. 188 Tenn. 28. 195 S.W. 762. 1917 
Tenn. 28, 195 S.W. 762, 1917 Tenn. LEXIS 3 Tenn. LEXIS 3 (1917). _ 
(1917). 


25-5-108. Contents of abstract. 


(a) The abstract of the judgment or decree shall show briefly the names of 
the parties, plaintiff and defendant, the name of the court, and number of the 
case, and the amount, and date of judgment or decree, and the names of all 
parties against whom the judgment or decree is taken. 

(b) The abstract of the bill in equity, attachment, bill, lis pendens, or judicial 
attachment, shall show briefly the names of the parties plaintiff and each 
defendant, name of the court, and number of case, date of filing the bill, or 
commencement of the suit, date of levy of the attachment, and description of 
the property upon which it is sought to fix the lien. 

(c) The abstract of the attachment or execution shall show briefly the names 
of the parties to the suit, the name of the court issuing the attachment or 
execution, the number of the execution or attachment, the date of issue and 
date of levy and description of the property on which the levy is made, and the 
names of all parties named as owners or interested in the property levied on. 
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History. Section to Section References. 
Acts 1897, ch. 96, § 2;Shan., § 4714a2; Code This section is referred to in §§ 25-5-101, 
1932, § 8051; T.C.A. (orig. ed.), § 25-509. 66-24-119. 


25-5-109. Furnishing of abstract — Fees. 


The clerk or sheriff shall furnish such certified abstract upon the demand of 
any party entitled thereto, and shall receive therefor fifty cents (50¢). 


History. Code 1932, § 8052; T.C.A. (orig. ed.), § 25-510; 
Acts 1897, ch. 96, § 3; Shan., § 4714a3; mod. Acts 1990, ch. 677, § 1. 
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TITLE 26 
EXECUTION 


Chapter 
1. Issuance and Return in General. 
2. Exemptions—Garnishment. 
3. Levy of Execution. 
4, Bill to Subject Property. 
5. Sale on Execution. 
6. Enforcement of Foreign Judgments. 
CHAPTER 1 
ISSUANCE AND RETURN IN GENERAL 
Part 1. General Provisions 
Section 


26-1-101. Writs to secure property. 

26-1-102. Attachment in nature of execution. 

26-1-103. Enforcement of money judgments. 

26-1-104. Property subject to execution. 

26-1-105. Distringas or fieri facias against corporate property. 

26-1-106. Execution for benefit of executive officer’s sureties. 

26-1-107. Setting aside satisfaction after recovery of property by defendant. 
26-1-108. Return of original before issue of alias execution. 

26-1-109. When executions tested. 

26-1-110. Garnishee unable to identify defendant. 

26-1-111. Suspension of foreclosure proceedings for active military personnel. 


Part 2. Time for Issuance 


26-1-201. Issuance without demand. 

26-1-202. Time of issuance from Supreme Court. 
26-1-203. Time of issuance from courts of record. 
26-1-204, 26-1-205. [Reserved.] 

26-1-206. Accelerated execution. 

26-1-207. Issuance on demand. 


Part 3. Endorsement and Docketing 


26-1-301. Endorsement on execution. 

26-1-302. Docket entry. 

26-1-303. Penalties for failure to endorse or docket. 
26-1-304. Endorsement by executive officer. 


Part 4. Return 


26-1-401. When executions returnable. 
26-1-402. Duties of executing officer. 


PART 1 
GENERAL PROVISIONS 


26-1-101. Writs to secure property. 


If a judgment or decree be that the party recover or be put in possession of 
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the specific property, real or personal, the court may carry the same into effect 
by writ of possession or other process sufficient for the purpose. 


History. 
Code 1858, § 2997; Shan., § 4727; Code 
1932, § 8861; T.C.A. (orig. ed.), § 26-101. 


Cross-References. 

Effect of writ in forcible entry and detainer, 
§ 29-18-123. 

Writ of possession in ejectment, § 29-15-114. 


Section to Section References. 

This title is referred to in §§ 41-21-808, 50- 
6-238, 66-3-308. 

Chapters 1-3 of this title are referred to in 
§ 6-54-303. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 301. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 2; 20 Tenn. Juris., Possession, 
Writ of, § 1. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 26 (1992). 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

Power of Sale Foreclosure in Tennessee: A 
Section 1983 Trap (Jack Jones and J. Michael 
Ivens), 51 Tenn. L. Rev. 279 (1984). 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 

—Common Law Power of Courts. 

—Judgment on Merits Requisite. 

—Homestead — Setting Aside in Ejectment. 

Execution — Sufficiency. 

—lIdentification of Court and Suit Requisite. 

—Conformity of Execution to Judgment. 

. —Amount Varying Between Judgment and 

Execution. 

9. —Execution for Use of Another. 

10. —Interest Rate Varying Between Judg- 
ment and Execution. 

11. —One Defendant’s Name Omitted. 

12. —Amount Blank in Execution. 

13. —Against All Defendants. 

14. Writ of Possession. 

15. —Forcible Entry and Detainer Suit. 

16. —Ejectment Proceedings Enjoined as to 
Part of Land. 

17. —Restitution. 

18. Alternative Methods of Enforcement. 


Oe ae ee 


1. Construction and Interpretation. 


2. —Common Law Power of Courts. 

It is the principle of the common law that 
every court has the inherent power to enforce 
its decrees and judgments, which must neces- 
sarily involve such convenient legal means as 
will effectuate the end. Arnold v. Jones, 77 
Tenn. 545, 1882 Tenn. LEXIS 98 (1882). 


3. —Judgment on Merits Requisite. 

The section does not apply where there is no 
judgment or decree on the merits, but only a 
dismissal without prejudice at instance of com- 
plainant. Myers v. Northcutt, 127 Tenn. 54, 152 
S.W. 1034, 1912 Tenn. LEXIS 7 (1912). 


4. —Homestead — Setting Aside in Eject- 
ment. 

A liberal construction of this section would 
fairly include the setting aside of homestead in 
ejectment by reserving the homestead, to be 
subsequently assigned, in the judgment of re- 
covery. Arnold v. Jones, 77 Tenn. 545, 1882 
Tenn. LEXIS 98 (1882). 


5. Execution — Sufficiency. 


6. —Identification of Court and Suit Req- 
uisite. 

If the execution is so defective as not to 
identify the court from which it issues, or the 
suit in which it issues, it is void. Trotter v. 
Nelson, 31 Tenn. 7, 1851 Tenn. LEXIS 2 (1851). 


7. —Conformity of Execution to Judg- 
ment. 

Execution must follow or pursue the judg- 
ment, and conform to the same. Boyken v. 
State, 11 Tenn. 425, 11 Tenn. 426, 1832 Tenn. 
LEXIS 81 (1832); Love v. Smith, 12 Tenn. 116, 
12 Tenn. 117, 1833 Tenn. LEXIS 24 (1833); 
Jennings v. Pray, 16 Tenn. 85, 1835 Tenn. 
LEXIS 48 (1835); Saunders v. Gallaher, 21 
Tenn. 445, 1841 Tenn. LEXIS 41 (1841); Fowl- 
kes v. L. Poppenheimer & Co., 72 Tenn. 422, 
1880 Tenn. LEXIS 36 (1880). 

Execution in the name of the firm, where the 
warrant and judgment were in the name of the 
individual members thereof, on a note payable 
to the firm, is valid, and it cannot be superseded 
upon that ground. Gunn v. Benson, Hunt & Co., 
13 Tenn. 220, 13 Tenn. 221, 1833 Tenn. LEXIS 
144 (1833). 

Ajudgment on a sale note in favor of the clerk 
and master and special commissioner in a 
specified cause and execution in favor of the 
complainants in that cause, omitting the name 
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of the clerk and master, will not invalidate a 
sale made thereunder, though the execution 
might be quashable for such irregularity. Har- 
lan v. Harlan, 82 Tenn. 107, 1884 Tenn. LEXIS 
112 (1884). 


8. —Amount Varying Between Judgment 
and Execution. 

A slight variation between the amount of the 
judgment and the execution renders the execu- 
tion voidable only, and a sale of land made 
thereunder is valid. Trotter v. Nelson, 31 Tenn. 
7, 1851 Tenn. LEXIS 2 (1851); Harlan v. Har- 
lan, 82 Tenn. 107, 1884 Tenn. LEXIS 112 
(1884). 


9. —Execution for Use of Another. 

The execution on a judgment in favor of one 
party for the use of another is irregular and 
voidable, but not void, where the execution 
shows the judgment to be in favor of the nomi- 
nal plaintiff. Stevenson v. McLean, 24 Tenn. 
332, 1844 Tenn. LEXIS 68 (1844); Barnes v. 
Hayes, 31 Tenn. 304, 1851 Tenn. LEXIS 72 
(1851). 

Execution in favor of one party for the use of 
another on a judgment in favor of the latter 
alone protects the officer and gives the pur- 
chaser a good title. Barnes v. Hayes, 31 Tenn. 
304, 1851 Tenn. LEXIS 72 (1851); Harlan v. 
Harlan, 82 Tenn. 107, 1884 Tenn. LEXIS 112 
(1884). 


10. —Interest Rate Varying Between 
Judgment and Execution. 

An execution, bearing a different rate of 
interest from the judgment upon which it is 
issued, will be quashed upon being brought into 
the circuit court by writs of certiorari and 
supersedeas. Fowlkes v. L. Poppenheimer & 
Co., 72 Tenn. 422, 1880 Tenn. LEXIS 36 (1880); 
Ramsey & Darby v. Jones, 73 Tenn. 500, 1880 
Tenn. LEXIS 171 (1880). 


11. —One Defendant’s Name Omitted. 

Execution omitting the name of one defen- 
dant may be superseded and quashed for the 
irregularity, but a sale under it passes title to 
the purchaser. Lee v. Crossna, 25 Tenn. 281, 
1845 Tenn. LEXIS 82 (1845); Wilson & Wheeler 
v. Nance & Collins, 30 Tenn. 189, 1850 Tenn. 
LEXIS 88 (1850); Trotter v. Nelson, 31 Tenn. 7, 
1851 Tenn. LEXIS 2 (1851); Cooper v. Reynolds, 
77 U.S. 308, 19 L. Ed. 931, 1870 U.S. LEXIS 
1123 (1870). 


12. —Amount Blank in Execution. 

Execution for blank amount is void, where it 
contains on its face no reference to the bill of 
costs on its back, part of the items of which are 
in abbreviated terms, and any sale under it is 
also void. Maxwell v. King, 11 Tenn. 459, 11 
Tenn. 460, 1832 Tenn. LEXIS 93 (1832); Trotter 
v. Nelson, 31 Tenn. 7, 1851 Tenn. LEXIS 2 
(1851). 
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13. —Against All Defendants. 

Where some of the judgment debtors die after 
the judgment, the execution must issue against 
them as well as the survivors, including the 
stayor, where there has been no revivor; but it 
would be proper to suggest the death of the 
deceased defendant or defendants. Such execu- 
tion can be levied on the property of the surviv- 
ing defendants only. Cabiness v. Garrett, 9 
Tenn. 490, 9 Tenn. 491, 1831 Tenn. LEXIS 30 
(1831); Cheatham v. Brien, 40 Tenn. 552, 1859 
Tenn. LEXIS 162 (1859); H.S. Dickinson & Son 
v. Bowers, 66 Tenn. 307, 1874 Tenn. LEXIS 131 
(1874). 

Execution must issue against all defendants, 
and where judgment was rendered against sev- 
eral defendants, the execution cannot issue 
against part of them, but must be issued 
against all. Boyken v. State, 11 Tenn. 425, 11 
Tenn. 426, 1832 Tenn. LEXIS 81 (1832); Love v. 
Smith, 12 Tenn. 116, 12 Tenn. 117, 1833 Tenn. 
LEXIS 24 (1833). 


14. Writ of Possession. 


15. —Forcible Entry and Detainer Suit. 

Writ of possession cannot be awarded defen- 
dant upon mere dismissal of bill enjoining pros- 
ecution of forcible entry and detainer suit 
against complainant, where the injunction was 
broadly issued without any terms being pre- 
scribed in the fiat therefor, and the dismissal of 
the bill was without prejudice, by a decree 
entered upon complainant’s own motion, where 
the defendant merely answered the bill without 
filing a cross bill, so that there was not, and, 
under the pleadings, could not be, any judg- 
ment or decree that defendant recover or be put 
in possession of the specific property. Myers v. 
Northcutt, 127 Tenn. 54, 152 S.W. 1034, 1912 
Tenn. LEXIS 7 (1912). 


16. —Ejectment Proceedings Enjoined as 
to Part of Land. 

Where ejectment proceedings in circuit court 
were enjoined by chancery court, on confession 
of judgment in circuit court, with stay of execu- 
tion, and chancery court made the injunction 
perpetual as to a certain part of the land, but 
dissolved it as to the balance thereof, the circuit 
court properly proceeded to judgment as to 
such balance, and awarded writ of possession 
as to such balance. Brier Hill Collieries v. Pile, 
9 Tenn. App. 16, — S.W.2d —, 1928 Tenn. App. 
LEXIS 209 (Tenn. Ct. App. 1928). 


17. —Restitution. 

The judgment in ejectment is enforced by the 
writ of possession; and if the plaintiff is put in 
possession of more land than he is entitled to by 
his recovery, the defendant will be restored to 
the possession by a writ of restitution, upon 
petition. Blair v. Pathkiller’s Lessee, 13 Tenn. 
230, 1833 Tenn. LEXIS 148 (1833); Hickman’s 
Lessee v. Dale, 15 Tenn. 148, 15 Tenn. 149, 1834 
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Tenn. LEXIS 30 (1834); Wallen v. Huff, 35 Tenn. 
82, 1855 Tenn. LEXIS 19 (1855). 


18. Alternative Methods of Enforcement. 
The holder of a judgment in Tennessee may 
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there is no provision for supplementary pro- 
ceedings for the collection of judgments aside 
from the supplementary procedure for exami- 
nation. Nelson v. Maiden, 402 F. Supp. 1307, 


seek enforcement either through execution un- 1975 U.S. Dist. LEXIS 12131 (B.D. Tenn. 1975). 


der this chapter or through garnishment but 


26-1-102. Attachment in nature of execution. 


In all cases where judicial process or execution, according‘to the principles of 
the common law, cannot be made to apply to the purpose of carrying into effect 
any judgment or decree of a court of record, the court may enforce the judgment 
or decree by attachment for contempt, in the nature of an execution. The 
proceedings under this writ are the same as are prescribed by this Code for the 
enforcement of the decrees of the chancery court, in §§ 21-1-801 — 21-1-809. 


History. 

Code 1858, §§ 3104, 3105 (deriv. Acts 1801, 
ch. 6, § 22); Shan., §§ 4832, 4833; Code 1932, 
§§ 8963, 8964; T.C.A. (orig. ed.), § 26-102. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 102. 


Law Reviews. 
Forms of Relief, 4 Mem. St. U.L. Rev. 400. 


26-1-103. Enforcement of money judgments. 


All judgments and decrees of any of the judicial tribunals of this state for 


money may be enforced by execution. 


History. 

Code 1858, § 2998 (deriv. Acts 1787, ch. 22, 
§ 2); Shan., § 4728; Code 1932, § 8862; T.C.A. 
(orig. ed.), § 26-103. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 307. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Order for Issuance Unnecessary. 

Alimony in Futuro. 

. Compliance with Other Statutes Not Re- 
quired. 


m OOD 


1. Constitutionality. 

Although this section allows levy of execution 
after judgment without providing a hearing to 
determine whether the property to be levied 
upon is exempt under other statutory provi- 
sions, it is not unconstitutional. Langford v. 
Tennessee, 356 F. Supp. 1163, 1973 U.S. Dist. 
LEXIS 14326 (W.D. Tenn. 1973). 


2. Order for Issuance Unnecessary. 
An execution issues, as a matter of course, 
upon a judgment at law or decree in chancery 


for a specific sum of money, without any order 
awarding or directing its issuance in express 
terms. The judgment or decree is in and of itself 
an award of execution. The execution issues, 
without express direction, even for balance due 
after sale of land under foreclosure, where the 
decree directing the sale reserves the right to 
render a decree enforcing any balance. Hyder v. 
Butler, 103 Tenn. 289, 52 S.W. 876, 1899 Tenn. 
LEXIS 107 (1899). 


3. Alimony in Futuro. 

Decrees awarding alimony in futuro are valid 
and may be enforced by execution. Buchholtz v. 
Buchholtz, 175 Tenn. 87, 132 S.W.2d 208, 1939 
Tenn. LEXIS 14 (1939). 


4. Compliance with Other Statutes Not 
Required. 
As long as the statutory requirements gov- 
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erning execution liens and writs of execution 
are observed, persons claiming an execution 
lien need not comply with the filing require- 
ments of Article 9 of the Commercial Code 
because execution liens are not consensual se- 
curity interests created by contract, and com- 
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pliance with motor vehicle title and registra- 
tion statutes is not required since execution 
liens depend on possession. Keep Fresh Filters 
v. Reguli, 888 S.W.2d 437, 1994 Tenn. App. 
LEXIS 503 (Tenn. Ct. App. 1994). 


26-1-104. Property subject to execution. 


Executions issue against the goods and chattels, lands and tenements, of the 


defendant. 


History. 

Code 1858, § 2999 (deriv. Acts 1787, ch. 22, 
ee 04. C1. Soo) onan... 64129; «Code 
1932, § 8863; T.C.A. (orig. ed.), § 26-104. 


Cross-References. 
Order of liability of parties stated, § 26-3- 
107. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 11. 


Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Remainder Estates in Land. 
. Equitable Estates in Realty. 

. Adverse Possession — Effect. 


— Pwpore 


. Constitutionality. 

Although this section allows levy of execution 
after judgment without providing a hearing to 
determine whether the property to be levied 
upon is exempt under other statutory provi- 
sions, it is not unconstitutional. Langford v. 
Tennessee, 356 F. Supp. 1163, 1973 U.S. Dist. 
LEXIS 14326 (W.D. Tenn. 1973). 


2. Remainder Estates in Land. 

A remainder estate in land or personalty is 
subject to attachment and execution. Fowler v. 
Plunk, 7 Tenn. App. 29, — S.W.2d —, 1928 
Tenn. App. LEXIS 20 (Tenn. Ct. App. 1928). 


3. Equitable Estates in Realty. 

Equitable estates in land are not in general 
subject to levy of execution, but all trust estates 
dependent on a legal estate of freehold, includ- 
ing resulting trusts, are subject to levy of ex- 
ecution. Russell v. Stinson, 4 Tenn. 1, 1816 
Tenn. LEXIS 2 (1816); Shute v. Harder, 9 Tenn. 


3, 1818 Tenn. LEXIS 59 (1818); Smitheal v. 
Gray, 20 Tenn. 491, 1840 Tenn. LEXIS 8, 34 
Am. Dec. 664 (1840); Butler v. Rutledge, 42 
Tenn. 4, 1865 Tenn. LEXIS 2 (1865); Henderson 
v. Hill, 77 Tenn. 25, 1882 Tenn. LEXIS 10 
(1882). 

Where father acquired land and was given a 
bond for title but deed was never registered, 
and thereafter while insolvent persuaded 
grantor to make a deed to children which was 
registered, an execution against land for debt of 
father was valid and purchaser at execution 
sale secured good title, since deed to children 
was void as to creditors. Russell v. Stinson, 4 
Tenn. 1, 1816 Tenn. LEXIS 2 (1816). 


4, Adverse Possession — Effect. 

Acts 1794, ch. 1, § 23 as applied to sales of 
land by sheriff on execution changed the com- 
mon law requirement that owner out of posses- 
sion of land claimed by another adversely could 
not execute a valid deed to the property, hence 
as result of above mentioned act a deed ex- 
ecuted by sheriff on an execution against owner 
out of possession passed good title though an- 
other claimed land by adverse possession. 
Park’s Lessee v. Larkin, 1 Tenn. 101, 1805 
Tenn. LEXIS 3 (1799). 


26-1-105. Distringas or fieri facias against corporate property. 


The party, in whose favor a judgment or decree is rendered against a 
corporation, may sue out a distringas or fieri facias, to be levied as well on the 
choses in action as on the goods, chattels, lands, and tenements of the 
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corporation, and, in case of a levy on choses in action, the court may appoint a 


receiver to collect the same. 


History. 

Code 1858, § 3000 (deriv. Acts 1845-1846, ch. 
55, § 4); Shan., § 4730; Code 1932, § 8864; 
T.C.A. (orig. ed.), § 26-105. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 301, 307, 310. 

Tennessee Jurisprudence, 12 Tenn. Juris., 


Executions, § 11; 21 Tenn. Juris., Receivers, 


§ 7. 


Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


1. Tort Action — Receiver Not Appointed. 

A receiver will not be appointed at the in- 
stance of complainant to secure expected judg- 
ment in an action of tort against a corporation, 


especially where it is not shown to be insolvent. 
Slover v. Coal Creek Coal Co., 113 Tenn. 421, 82 
S.W. 1131, 1904 Tenn. LEXIS 34, 106 Am. St. 
Rep. 851, 68 L.R.A. 852 (1904). 


26-1-106. Execution for benefit of executive officer’s sureties. 


(a) Whenever a judgment by motion or action at law is had against a sheriff, 
coroner, or constable, and the official sureties of such officer, for a failure of 
duty in and about an execution, and the amount of such judgment has been 
paid by the sureties, the sureties are entitled, at their cost and risk, to issue an 
execution for their benefit on the original judgment. 

(b) The clerk shall, in such case, endorse upon the execution at whose 
instance it is sued out, and take from such persons bond with security in a 


sufficient amount for the costs and damages which may accrue. 


History. 

Code 1858, §§ 2994, 2995 (deriv. Acts 1849- 
1850, ch. 145, § 1); Shan., §§ 4724, 4725; Code 
1932, §§ 8858, 8859; modified; T.C.A. (orig. 
ed.), §§ 26-106, 26-107. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 68. 


NOTES TO DECISIONS 


1. Right to Substitution. 

If the officer is not entitled to the remedy 
given by § 26-5-114, his sureties would not be 
entitled to this remedy. Where the execution 
shows by the officer’s return that it was levied 
upon property of the principal debtor, of value 
sufficient to satisfy it, and abandoned by the 
officer, who failed to return the execution for 
more than a year after its issuance, whereupon 
his sureties paid the judgment in discharge of 
their liability for his such default, such sureties 


cannot dispute the truth of the return and show 
that the property was not actually seized under 
the levy, where they cause an alias execution to 
issue for their benefit as provided in this sec- 
tion, and the stayor sues out writs of certiorari 
and supersedeas to have such execution 
brought up to the circuit court, and quashed 
upon the ground that such return showed his 
discharge from liability. Holt v. Manier, 69 
Tenn. 488, 1878 Tenn. LEXIS 123 (1878). 


26-1-107. Setting aside satisfaction after recovery of property by 


defendant. 


In all cases in which property, real or personal, is recovered from the 
purchaser at execution or master’s sale, by the defendant, heirs or represen- 
tatives of the defendant, or by third persons, the court rendering the judgment 
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or making the sale, may, in its discretion, upon application of such purchaser, 
and scire facias sued out, set aside the satisfaction entered, and revive the 
original judgment or decree for the benefit of the purchaser. 


History. 

Code 1858, § 2996 (deriv. Acts 1849-1850, ch. 
119); Shan., § 4726; Code 1932, § 8860; T.C.A. 
(orig. ed.), § 26-108. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 50; 16 Tenn. Juris., Judgments 
and Decrees, § 68. 


NOTES TO DECISIONS 


Analysis 


. Extension of Right by Section. 

. Failure of Title. 

. —Rights of Purchaser. 

. —Claimant Through Purchaser — Rights. 

. —Refund to Purchaser. 

. —Contract Not to Pay Bid Unless Property 
Can Be Held. 

. Rights After Satisfaction Set Aside. 

. Reversal — Rights of Defendant Paying 
Judgment. 

9. Preliminary Suit to Test Title — When Un- 

necessary. 


Orr WN Fe 


on 


1. Extension of Right by Section. 

By this section, the relief was extended to 
cases where property was recovered by the 
defendant, his heirs or representatives, as well 
as by third persons. Where the proceedings are 
ineffectual to pass the defendant’s title, and he 
recovers the property, this section points out 
the remedy of the purchaser, which is not to 
recover the money paid, but to revive the origi- 
nal judgment or judgments for his benefit. 
Mays v. Wherry, 3 Tenn. Ch. 80 (1875); Ed- 
wards v. Ervin, 2 Shan. 510 (1877). 


2. Failure of Title. 


3. —Rights of Purchaser. 

Where a judgment was satisfied for the time 
by the sale of land that did not belong to the 
judgment debtor, the satisfaction is subject to 
be set aside for the benefit of the purchaser. 
Hudgins v. Fanning, 63 Tenn. 574, 1874 Tenn. 
LEXIS 307 (1874). 

Where the property of the surety on an in- 
junction bond of a personal representative is 
sold under the judgment against them on such 
bond and execution issued thereon for a sum 
sufficient to satisfy the execution, the pur- 
chaser, a stranger to the execution, upon failure 
of the title to the property, is entitled to have 
satisfaction of the judgment set aside, and 
himself substituted to the rights of the execu- 
tion or judgment creditor. Vallentine v. Vallen- 
tine, 3 Shan. 539 (1875). 


4, —Claimant Through Purchaser — 
Rights. 

One standing in the shoes of the purchaser by 

proper assignments is entitled to the same 


relief that the purchaser would be entitled to. 
McKnight v. Hughes, 72 Tenn. 522, 1880 Tenn. 
LEXIS 56 (1880). 

The vendee of the purchaser is entitled to the 
remedy of the purchaser. Owen, Moseley & Co. 
v. Beard, 3 Tenn. Civ. App. (3 Higgins) 82 
(1911). 


5. —Refund to Purchaser. 

This section does not apply where property 
not belonging to debtor was sold but was not 
applied on judgment and was in hands of 
deputy sheriff at time of suit by purchaser. 
Estes v. Doty, 169 Tenn. 683, 90 S.W.2d 754, 
1935 Tenn. LEXIS 96 (1936). 


6. —Contract Not to Pay Bid Unless Prop- 
erty Can Be Held. 

The title of a purchaser at execution sale is 
not vitiated by the fact that he purchased the 
property under a contract with the plaintiff in 
the execution that he was not to pay the price 
bid for it unless he was able to hold it by law. 
Goodwin v. Floyd, 18 Tenn. 520, 1837 Tenn. 
LEXIS 75 (1837). 


7. Rights After Satisfaction Set Aside. 

The substituted purchaser has a claim 
against the estate which he may file in an 
insolvent proceeding to sell lands to pay debts, 
and receive his pro rata. The judgment proves 
itself, and should be allowed without further 
proof. The burden is upon the heirs to show 
that the estate is not liable. Vallentine v. Val- 
lentine, 3 Shan. 539 (1875); Owen, Moseley & 
Co. v. Beard, 3 Tenn. Civ. App. (3 Higgins) 82 
(1911). 

Setting aside satisfaction does not restore 
parties to rights under original levy. The lan- 
guage of the Code does not allow such construc- 
tion. Both § 26-5-114 and this section provide 
for setting aside the satisfaction and reviving 
the original judgment or decree, but not any 
previous execution or levy; and nothing can be 
revived, except what the statute expressly al- 
lows. Moreover, a revivor cannot be allowed to 
affect the rights acquired while the judgment 
was extinct. The fact that the purchaser was 
also the plaintiff in the execution makes no 
difference, if he is not repelled from court by his 
conduct. Mays v. Wherry, 3 Tenn. Ch. 80 (1875). 
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8. Reversal — Rights of Defendant Paying 
Judgment. 

If the defendant pay a judgment which is 
afterwards reversed, he may have an order on 
the plaintiff, or on his personal representative 
if the plaintiff be dead, for the amount so paid 
to be restored to him. Gates v. Brinkley, 72 
Tenn. 710, 1880 Tenn. LEXIS 80 (1880). 


9. Preliminary Suit to Test Title — When 
Unnecessary. 
Where the sale was made without the statu- 
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tory notice of 20 days to the tenant in posses- 
sion, or where the judgment debtor had no 
leviable interest in the land sold, or where the 
levy itself is void upon its face, a preliminary 
suit, to test the title to property properly sold, 
would be an idle and useless form. Anderson v. 
Lyons, 2 Cooper’s Tenn. Ch. 61 (1874). 


26-1-108. Return of original before issue of alias execution. 


No alias or pluries execution shall issue until the previous execution is 
returned, or satisfactorily accounted for by affidavit. 


History. 

Code 1858, § 3020 (deriv. Acts 1794, ch. 1, 
§ 17); Shan., § 4748; Code 1932, § 8882; 
T.C.A. (orig. ed.), § 26-109. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 10, 53. 


NOTES TO DECISIONS 


Analysis 


1. Directory Nature of Section. 

2. Simultaneous Issuance to Different Coun- 
ties or Premature Issuance of Alias. 

3. Void Execution. 


1. Directory Nature of Section. 

This section is merely directory, and an ex- 
ecution issued without compliance with it is not 
fatally defective. Wade v. Pratt, 59 Tenn. 231, 
1873 Tenn. LEXIS 47 (1873). 


2. Simultaneous Issuance to Different 
Counties or Premature Issuance of 
Alias. 

The simultaneous issuance of two executions 
on the same judgment, directed to different 
counties, or the issuance of an alias execution 
before the return of both of such executions, is 


26-1-109. When executions tested. 


irregular, but cannot affect the liability of the 
sheriffs acting under such execution, or such 
alias execution. Wiseman v. Bean, 49 Tenn. 390, 
1871 Tenn. LEXIS 22 (1871). 


3. Void Execution. 

Where plaintiff in error insisted that first of 
two executions issued by justice of peace (now 
general sessions court) was void, and same had 
been canceled by justice of peace (now general 
sessions court) before second was issued, inva- 
lidity of second execution could not properly be 
asserted by plaintiff in error under statute 
providing that no alias or pluries execution 
shall issue until the previous execution is re- 
turned or satisfactorily accounted for by affida- 
vit. Saunders v. Moore, 21 Tenn. App. 375, 110 
S.W.2d 1046, 1937 Tenn. App. LEXIS 40 (Tenn. 
Ct. App. 1937). 


Court executions are tested the day of issuance. 


History. 

Code 1858, § 3001; Shan., § 4731; Code 
1932, § 8865; Acts 1975, ch. 95, § 1; impl. am. 
Acts 1979, ch. 68, §§ 2, 3; modified; T.C.A. (orig. 
ed.), § 26-110; Acts 1985, ch. 131, § 1. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 714. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 7, 10, 15, 22. 


Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 
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26-1-110 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Effect of Teste. 

. —Death of Debtor After Teste but Before 
Execution Issued. 

. —Special Term. 

. —Accrual of Lien. 

—Subsequently Acquired Property. 

. —Growing Crops. 


. Effect of Teste. 


. —Death of Debtor After Teste but Be- 
fore Execution Issued. 

Under an execution issued after, but tested 
before, the debtor’s death, personalty belonging 
to his estate may be levied on and sold. Nash- 
ville Trust Co. v. Weaver, 102 Tenn. 66, 50 S.W. 
763, 1898 Tenn. LEXIS 8 (1899). 


oe 
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3. —Special Term. 
An execution on a judgment rendered at a 


special term, and issuing before the next regu- . 


lar term, must be tested as of the first day of 
such special term, and not as of the first day of 
the preceding regular term. Schaller & Gerke v. 
Wickersham, 47 Tenn. 376, 1870 Tenn. LEXIS 
157 (1870). 


4, —Accrual of Lien. 

An execution is a lien upon all leviable prop- 
erty of the defendant from the date of its teste 
and avoids all intervening sales or assign- 


ments. John Weis, Inc. v. Reed, 22 Tenn. App. 
90, 118 S.W.2d 677, 1938 Tenn. App. LEXIS 9 
(Tenn. Ct. App. 1938). 

A judgment creditor’s execution lien on the 
debtor’s automobile arose on the date the clerk 
and master issued a writ of execution. Keep 
Fresh Filters v. Reguli, 888 S.W.2d 437, 1994 
Tenn. App. LEXIS 503 (Tenn. Ct. App. 1994). 


5. —Subsequently Acquired Property. 
Lien of execution by relation to its teste does 
not attach to subsequently acquired property, 
as where the bankrupt purchased property 
within 60 days of the petition, the property 
passed to the trustee freed from the execution 
lien, because it cannot relate to its teste more 
than four months before the filing of the peti- 
tion, so as to attach to property not then owned 
by the bankrupt. In re Darwin, 117 F. 407, 1902 
U.S. App. LEXIS 4447 (6th Cir. Tenn. 1902). 


6. —Growing Crops. 

A growing crop is not subject to execution lien 
and levy prior to the 15th of November, and the 
lien of the execution will not relate to its teste, 
so as to overreach or defeat a prior bona fide 
sale of the growing crop by the owner before the 
same is leviable. Edwards v. Thompson, 85 
Tenn. 720, 4 S.W. 918, 1887 Tenn. LEXIS 15, 4 
Am. St. Rep. 807 (1887); Cecil v. Carson, 86 
Tenn. 139, 5 S.W. 532, 1887 Tenn. LEXIS 30 
(1887). 


26-1-110. Garnishee unable to identify defendant. 


(a) A garnishee who: 


(1) Receives an execution without the defendant’s social security number, 
if an individual, or federal taxpayer identification, if a corporation, partner- 


ship, trust or other entity; and 


(2) After reasonable effort is otherwise unable to identify the defendant or 
to distinguish the defendant from other individuals or entities based on the 
information provided on the execution; 
may return the execution with the statement “Defendant cannot be identified 
or distinguished from information provided on the execution.” 

(b) The failure to include a social security number or taxpayer identification 
number shall not invalidate the execution. 


History. 
Acts 1994, ch. 836, § 1. 


Attorney General Opinions. 
A state may not provide a garnishee with a 


defendant’s social security number without the 
defendant’s authorization, OAG 02-016, 2002 
Tenn. AG LEXIS 17 (2/6/02). 
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26-1-111. Suspension of foreclosure proceedings for active military 
personnel. 


(a) Notwithstanding any provision of law to the contrary, if a member of a 
reserve or Tennessee national guard unit entered into a mortgage or deed of 
trust for the purchase of a home, or a contract for the purchase of a motor 
vehicle, and the person is subsequently called into active military service of the 
United States, as defined in § 58-1-102, and is stationed outside the United 
States during hostilities, then any provision of the contract or mortgage or 
deed of trust providing for foreclosure on the property or repossession of the 
motor vehicle shall be suspended until ninety (90) days following the military 
personnel’s return to this state. 

(b)(1)(A) To exercise the benefits of this section, a service member shall, at 
any time prior to or during deployment, provide a written notice to the 
holder of the indebtedness stating the following: 

(i) The person is a member of the reserve or Tennessee national 
guard; 

(ii) The member has been called to active duty; 

(ii) A copy of the deployment order is attached; and 

(iv) The anticipated date of return to the state. 

(B) In any action to foreclose or repossess as provided in this section, 
the holder of the indebtedness is entitled to rely on the anticipated date of 
return or discharge stated in either the deployment order or in the 
statement provided in subdivision (b)(1)(A)Gv) when seeking to foreclose 
or repossess. 

(2) At any stage before a final foreclosure sale or a final sale of repossessed 
property under the Uniform Commercial Code, compiled in title 47, chapters 
1-9, the sale shall be stayed; provided, that the service member gives notice 
as provided in § 202 of the Servicemembers Civil Relief Act (50 U.S.C. Appx. 
S22). 

(c) This section shall not apply to a service member who executes a waiver 
pursuant to § 107 of the Servicemembers Civil Relief Act (50 U.S.C. Appx. 
$2514), 


History. Redemption of real estate sold for debt, title 
Acts 2006, ch. 677, § 1. 66, ch. 8. 


Cross-References. 
Notice of foreclosure on home equity conver- 
sion mortgages, § 47-30-1138. 


PART 2 
TIME FOR ISSUANCE 


26-1-201. Issuance without demand. 


The clerks of the several courts may issue executions in favor of the 
successful party on all judgments as soon after the adjournment of the court as 
practicable within the time prescribed by this code, without any demand of the 


party. 
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History. 

Code 1858, § 3002; Shan., § 4732; Code 
1932, § 8866; T.C.A. (orig. ed.), § 26-111; Acts 
7985, Chs) Loads 8. 2 


Cross-References. 
Writs issued by chancery, § 21-1-802. 


Section to Section References. 
Sections 26-1-201 — 26-1-203 are referred to 
in § 18-1-105. 


ISSUANCE AND RETURN IN GENERAL 


26-1-202 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12; 12 Tenn. Juris., Execu- 
tio1s./$$'75,'5.07. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


Analysis 


1. Regularity of Issuance of Execution — Pre- 
sumption. 
2. Recoveries Covered. 


1. Regularity of Issuance of Execution — 
Presumption. 
The presumption is, nothing to the contrary 


appearing, that the execution was regularly 
issued. Weaver v. Smith, 102 Tenn. 47, 50 S.W. 
771, 1898 Tenn. LEXIS 7 (1899). 


2. Recoveries Covered. 

Recoveries in all courts are included, decrees 
in chancery as well as judgments at law. Hyder 
v. Butler, 103 Tenn. 289, 52 S.W. 876, 1899 
Tenn. LEXIS 107 (1899). 


26-1-202. Time of issuance from Supreme Court. 


Each clerk of the supreme court is authorized and directed to issue execution 
and writ of possession upon any final judgment or decree of the supreme court 
for such clerk’s division at any time after the expiration of the ten (10) days 
allowed for the filing of petition to rehear after the final judgment or decree is 


rendered by the court. 


History. 

Acts 1908, ch. 58, § 1; 1907, ch. 82, § 6; Shan., 
§ 4733a1; mod. Code 1932, § 8867; mod. C. 
Supp. 1950, § 8867; T.C.A. (orig. ed.), § 26-112. 


Section to Section References. 

Sections 26-1-201 — 26-1-203 are referred to 
in § 18-1-105. 

This section is referred to in § 26-1-206. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 679. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 51; 12 Tenn. Juris., Execu- 
tions, § 3. 


Law Reviews. 

The Tennessee Court System — Court of 
Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


NOTES TO DECISIONS 


Analysis 


. Purpose of Section. 

. Cause When in Supreme Court. 

. Section Inapplicable to Clerk of Court of 
Appeals. 

4. Waiver of Judgment Lien. 


CO ol 


1. Purpose of Section. 

The purpose of this section was to relieve 
from the delay on issuing executions in the 
supreme court and in the court of appeals, and 
not to extend the time for taking the case from 
the court of appeals to the supreme court on 
account of a petition filed for the finding of 


additional facts. Brosnan v. Lancaster, 96 S.W. 
958, 1906 Tenn. LEXIS 107 (Tenn. 1906). 


2. Cause When in Supreme Court. 

This section did not apply where supreme 
court did not grant writ of certiorari until 
second petition for rehearing was filed since 
case was not in supreme court until writ was 
granted. McArthur v. Faw, 183 Tenn. 504, 193 
S.W.2d 763, 1946 Tenn. LEXIS 230 (1946). 


3. Section Inapplicable to Clerk of Court 
of Appeals. 

Execution or other final process may not 

properly issue on a judgment or decree of the 


26-1-203 


court of appeals until the lapse of 30 days after 
final disposition, including action on a petition 
to rehear. Third Nat'l Bank v. Keathley, 35 
Tenn. App. 82, 242 S.W.2d 760, 1951 Tenn. App. 
LEXIS 117 (Tenn. Ct. App. 1951). 


4. Waiver of Judgment Lien. 
The issuance of execution upon the affir- 
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mance of the judgments in the supreme court 
against the executor and the sureties on the 
appeal bond, which were not levied or satisfied, 
does not operate as a waiver of the judgment 
lien. Bangess v. Partee, 2 Shan. 264 (1877). 


26-1-203. Time of issuance from courts of record. 


The clerks of the various courts of record may issue writs of possession and 
execution in any case at any time after thirty (30) days after judgment. 


History. 

Code 1858, § 3005; Acts 1868-1869, ch. 47, 
§ 1; 1870-1871, ch. 62, § 1; Shan., § 4734; 
mod. Code 1932, § 8868; T.C.A. (orig. ed.), 
§,, 26-113: Acts, 1985, ch. 131y.8.3. 


Section to Section References. 
Sections 26-1-201 — 26-1-203 are referred to 
in § 18-1-105. 


This section is referred to in § 26-1-206. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 301, 309. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


1. Timely Issuance — Example. 

An execution is legally and regularly issued, 
so as to require proceedings against the debt- 
or’s equitable realty to be commenced within 30 
days after its return nulla bona, where it was 


26-1-204, 26-1-205. [Reserved.] 


26-1-206. Accelerated execution. 


issued during the term at which the judgment 
was rendered, but 30 days after its rendition. 
Weaver v. Smith, 102 Tenn. 47, 50 S.W. 771, 
1898 Tenn. LEXIS 7 (1899). 


(a) After the adjournment of the court, and before the expiration of the time 
prescribed by §§ 26-1-202 — 26-1-206, the clerk shall issue execution without 
delay, upon affidavit made and filed in that clerk’s office, that the defendant is 
about fraudulently to dispose of, conceal, or remove the defendant’s property, 
to the endangering of plaintiffs debt. 

(b) Upon the rendition of judgment or decree, execution may be issued, by 
leave of the court, before the adjournment thereof, the plaintiff or the plaintiffs 
agent or attorney of the plaintiff, showing sufficient cause by affidavit. 

(c) In like manner, general sessions courts may, immediately after judgment 
and before the expiration of the time allowed by law for the stay of execution, 
issue execution on good cause shown by affidavit; and affidavit by the plaintiff, 
or the plaintiffs agent or attorney of the plaintiff, as prescribed in subsection 
(a), shall be good cause within the meaning of this subsection (c). 

(d) The issuance of execution under subsections (b) and (c), shall not deprive 
the defendant of any right the defendant would otherwise have had. 


History. 
Code 1858, §§ 3009-3012 (deriv. Acts 1835- 
1836, ch. 17, § 10); Shan., §§ 4737-4740; Code 


1932, §§ 8871-8874; impl. am. Acts 1979, ch. 
68, §§ 2, 3; modified; T.C.A. (orig. ed.), §§ 26- 
116 — 26-119. 
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Compiler’s Notes. 

Sections 26-1-204 and 26-1-205, referred to in 
this section, were repealed by Acts 1985, ch. 
131, Saas 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 5; 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, §§ 32, 33. 
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26-1-207 


Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgment in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, III. Secu- 
rity and Stay Pending Appeal (John L. So- 
bieski, Jr.), 46 Tenn. L. Rev. 23. 


NOTES TO DECISIONS 


Analysis 


1. Clerk’s Powers and Duties. 

2. Presumed Regularity Upon Issuance Before 
Statutory Time. 

3. Insufficient Affidavit. 

4. Right to Complain of Premature Issuance. 


1. Clerk’s Powers and Duties. 

After the adjournment of court, the clerk may 
issue execution at any time, and it is made his 
duty to issue it, upon affidavit filed that the 
defendant is about fraudulently to dispose of, 
conceal, or remove his property, thereby endan- 
gering the plaintiffs debt. Miller, Stewart & Co. 
v. O’Bannon, 72 Tenn. 398, 1880 Tenn. LEXIS 
33 (1880). 


2. Presumed Regularity Upon Issuance 
Before Statutory Time. 

An execution cannot properly issue before the 
time fixed by statute, without an order of court; 
but, nothing appearing in the record to the 
contrary, it will be presumed that a proper case 
was made out, and that the execution was 
regularly issued by authority of the court. Es- 
selman v. Wells & Ewing, 27 Tenn. 482, 1847 
Tenn. LEXIS 110 (1847); Clark v. Bond, 66 
Tenn. 288, 1874 Tenn. LEXIS 126 (1874); 
Miller, Stewart & Co. v. O'Bannon, 72 Tenn. 
398, 1880 Tenn. LEXIS 33 (1880); Weaver v. 
Smith, 102 Tenn. 47, 50 S.W. 771, 1898 Tenn. 
LEXIS 7 (1899). 


3. Insufficient Affidavit. 
An execution prematurely issued within the 
time allowed for an appeal from a court of 


26-1-207. Issuance on demand. 


record, or by a justice (now general sessions 
court) within the time allowed to appeal or stay 
the justice’s judgment, upon an insufficient 
affidavit, is merely irregular and not void, but 
valid until set aside, and no one, not even a 
garnishee, can take advantage of the irregular- 
ity, except the judgment debtor, nor even he 
collaterally, but only by certiorari and superse- 
deas, or by some other direct way. Stanley v. 
Nelson & Dickinson, 23 Tenn. 484, 1844 Tenn. 
LEXIS 145 (1844); Carpenter, Ross & Lockett v. 
Mechanics Sav. Bank, 69 Tenn. 202, 1878 Tenn. 
LEXIS 68 (1878); Miller, Stewart & Co. v. 
O’Bannon, 72 Tenn. 398, 1880 Tenn. LEXIS 33 
(1880); Illinois Cent. R.R. v. Brooks, 90 Tenn. 
161, 16S.W. 77, 1891 Tenn. LEXIS 7, 25 Am. St. 
Rep. 673 (1891). 

An affidavit by the judgment creditor that “if 
execution was not issued instanter the debt 
would be lost” is insufficient to warrant the 
justice (now general sessions court) in issuing 
execution before the expiration of two days 
from the date of the judgment. Clark v. Bond, 
66 Tenn. 288, 1874 Tenn. LEXIS 126 (1874). 


4. Right to Complain of Premature Issu- 
ance. 

The qualification made by subsection (c) can 
be availed of only by the defendant and if he 
permit a plaintiff to have execution issued 
before time for stay has elapsed, no one else can 
complain, there being no fraudulent collusion 
between defendant and creditors to defeat 
other creditors. Carpenter, Ross & Lockett v. 
Mechanics Sav. Bank, 69 Tenn. 202, 1878 Tenn. 
LEXIS 68 (1878). 


In all other cases, the clerk shall issue to the plaintiff, the plaintiffs agent or 


attorney, on demand, an execution on any judgment or decree to which the 
plaintiff is entitled. Any clerk, who fails or refuses to issue execution as 
prescribed in this section, forfeits five hundred dollars ($500), to be recovered 
by action, and is liable to the party aggrieved in damages, and commits a Class 
C misdemeanor, for which, upon conviction, such clerk shall be removed from 
office. 


26-1-301 


History. 

Code 1858, §§ 3013, 3014 (deriv. Acts 1832, 
ch. 3, §§ 1, 2); Shan., §§ 4741, 4742; mod. Code 
1932, §§ 8875, 8876; modified; T.C.A. (orig. 
ed.), § 26-120; Acts 1989, ch. 519, § 118. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 617. 
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Tennessee Jurisprudence, 12 Tenn. Juris., 
Execution, §§ 5, 7; 18 Tenn. Juris., Mandamus, 
§ 9. 


Attorney General Opinions. 

Unauthorized practice of law by licensed col- 
lection agencies, OAG 86-159, 1985 Tenn. AG 
LEXIS 53 (9/10/86) . 


PART 3 
ENDORSEMENT AND DOCKETING 


26-1-301. Endorsement on execution. 


The clerk shall endorse on the execution, when issued, the date and amount 
of the judgment, and the items of the bill of costs, written in words, and the 
amounts distinctly stated in figures, and the date of issuance. 


History. 

Code 1858, § 3015 (deriv. Acts 1794, ch. 1, 
§ 9; 1796, ch. 7, § 9; 1803, ch. 6, § 2); Shan., 
§ 4743; Code 1932, § 8877; modified; T.C.A. 
(orig. ed.), § 26-121. 


Section to Section References. 
This section is referred to in § 26-1-308. 


NOTES TO DECISIONS 


Analysis 


1. Costs Not Itemized — Effect. 
2. Omission in Recital of Amount — Supplying 
from Endorsement. 


1. Costs Not Itemized — Effect. 

The failure to set out in words at length the 
items of the bill of costs on the execution will 
not invalidate a levy and sale thereunder. 
Warder v. Millard, 76 Tenn. 581, 1881 Tenn. 
LEXIS 49 (1881); Meadows v. Earles, 80 Tenn. 
299, 1883 Tenn. LEXIS 172 (1883). 


26-1-302. Docket entry. 


2. Omission in Recital of Amount — Sup- 
plying from Endorsement. 

The omission of the word “hundred” in the 
recital of the amount of the judgment in the 
body of an execution may be supplied by the 
amount of the judgment endorsed in figures on 
the back of the execution, as required by law, 
because the endorsement is as much a part of 
the execution as the body of it. Warder v. 
Millard, 76 Tenn. 581, 1881 Tenn. LEXIS 49 
(1881). 


The clerk shall also enter upon the execution docket the date of the issuance 
of such execution, and to what county and officer issued; the return of the 
officer, with the date of such return; the dates and amounts of all moneys 
received into or paid out of the office thereon; the entries to be made at the time 
of the issuance, receipt, or payment, as the case may be. 


Law Reviews. 
Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


History. 

Code 1858, § 3016 (deriv. Acts 1831, ch. 8, 
§ 2); Shan., § 4744; Code 1932, § 8878; T.C.A. 
(orig. ed.), § 26-122. 


Section to Section References. 
This section is referred to in § 26-1-303. 
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26-1-303. Penalties for failure to endorse or docket. 


Any clerk neglecting § 26-1-301 or § 26-1-302 is liable to a penalty of one 
hundred twenty-five dollars ($125), to be recovered by action, one-half (1%) to 
the informer and the other one-half (2) to the state, to damages at the suit of 
the party aggrieved, and commits a Class C misdemeanor, for which, on 
conviction, such clerk shall be removed from office. 


History. Cross-References. 
Code 1858, § 3017 (deriv. Acts 1794, ch. 1, Penalty for Class C misdemeanor, § 40-35- 
§ 9); Shan., § 4745; Code 1932, § 8879; modi- 111. 
fied; T.C.A. (orig. ed.), § 26-123; Acts 1989, ch. 
591, § 113. 


26-1-304. Endorsement by executive officer. 


(a) The officer to whom an execution is legally issued, shall, in like manner, 
endorse thereon the day on which such officer received it, any levy, sale or other 
act done by virtue thereof, with the date, and the dates and amounts of any 
receipts or payments in satisfaction thereof, the endorsements to be made at 
the time of the receipt or act done. 

(b) Any officer, who fails or neglects to comply with the provisions of this 
section, forfeits one hundred twenty-five dollars ($125) to any person who will 
sue therefor, and also commits a Class C misdemeanor, for which, on convic- 
tion, such officer may be removed from office. 


History. Textbooks. 
Code 1858, §§ 3018, 3019 (deriv. Acts 1794, Tennessee Jurisprudence, 12 Tenn. Juris., 
ch. 1, § 9); Shan., §§ 4746, 4747; Code 1932, Executions, §§ 28, 29. 
§§ 8880, 8881; T.C.A. (orig. ed.), § 26-124; Acts 
1989, ch. 591, § 113. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


PART 4 
RETURN 


26-1-401. When executions returnable. 


(a) All executions issuing from the supreme court, court of appeals, circuit, 
chancery, criminal and special courts shall be returnable within thirty (30) 
days after the date of their issuance. 

(b) All general sessions executions shall be returnable within thirty (30) 
days after the date of their issuance either to the court that issued them or to 
the court that has possession of the original judgment. 


History. 1932, §§ 8883-8886; Acts 1955, ch. 270, § 1; 

Code 1858, §§ 3021-3024 (deriv. Acts 1835-  impl. am. Acts 1979, ch. 68, 8§ 2, 3; modified; 
1836, ch. 6, § 10; ch. 17, § 4; Acts 1837-1838, T.C.A. (orig. ed.), §§ 26-125—26-128; Acts 
ch. 190, § 2); Shan., §§ 4749-4752; mod. Code 1985, ch. 181, § 4. 


26-1-402 


Section to Section References. 
This section is referred to in § 26-1-402. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 22, 28; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, § 32. 
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Law Reviews. 
Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Object of Statute. 

2. Return Day — Executions in Full Force 
Thereon. 

. Return Day — What Constitutes. 

. Status of Execution After Thirty Days. 

. Clerk’s Order of Sale After Execution Re- 
turn Levied. 


Ot ® Oo 


1. Object of Statute. 

The object of this statute is to secure prompt- 
ness on the part of the sheriff, in the perfor- 
mance of his official duty, and in no degree to 
paralyze the vigor and effectiveness of the pro- 
cess itself. McDonough v. Prater, 2 Shan. 114 
(1876). 


2. Return Day — Executions in Full Force 
Thereon. 

Executions remain in full force during the 
return day, and a sale of land made on that day 
under an execution is valid. Valentine v. Cooley, 
20 Tenn. 38, 1839 Tenn. LEXIS 6 (1839), over- 
ruled in part, Browning v. Jones, 23 Tenn. 69, 
1843 Tenn. LEXIS 19 (1843); Browning v. 


Jones, 23 Tenn. 69, 1843 Tenn. LEXIS 19 
(1843). 


3. Return Day — What Constitutes. 

The first day of the term of court is the return 
day of the executions of the court. Browning v. 
Jones, 23 Tenn. 69, 1843 Tenn. LEXIS 19 
(1848). 


4. Status of Execution After Thirty Days. 

Justice’s execution is functus officio after 30 
days, and consequently a levy and sale there- 
after is a nullity. Clingman v. Barrett, 25 Tenn. 
20, 1845 Tenn. LEXIS 3 (1845); Shannon v. 
Erwin, 58 Tenn. 337, 1872 Tenn. LEXIS 268 
(1872). 


5. Clerk’s Order of Sale After Execution 
Return Levied. 

Where an execution from the supreme court 
is levied upon land, and without sale returned 
by order of plaintiff, within the time prescribed 
by the statute, the supreme court clerk may, 
without direction of the court, issue an order of 
sale to the sheriff to sell the land. McDonough v. 
Prater, 2 Shan. 114 (1876). 


26-1-402. Duties of executing officer. 


Every sheriff or other officer to whose hands an execution may legally come 
shall give a receipt therefor, if required, and make sufficient return thereof, 
together with the money collected, on or before the return day as prescribed in 


§ 26-1-401. 


History. 

Code 1858, § 3025 (deriv. Acts 1837-1838, ch. 
190, § 1); Shan., § 4753; Code 1932, § 8887; 
T.C.A. (orig. ed.), § 26-129. 


Section to Section References. 
This section is referred to in § 8-8-201. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 20, 22, 28. 


NOTES TO DECISIONS 


1. Executions Which Are Functus Officio. 
Execution is functus officio, whenever the 
judgment has been paid. Harwell v. Worsham, 
21 Tenn. 524, 1841 Tenn. LEXIS 61 (1841). 
Execution is functus officio after the return 
day thereof. Clingman v. Barrett, 25 Tenn. 20, 


1845 Tenn. LEXIS 3 (1845); Shannon v. Erwin, 
58 Tenn. 337, 1872 Tenn. LEXIS 268 (1872). 

Execution is functus officio when the officer 
has returned it with his endorsement thereon. 
Paine v. Hoskins, 71 Tenn. 284, 1879 Tenn. 
LEXIS 77 (1879). 
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Section 


26-2-101. 
26-2-102. 
26-2-103. 
26-2-104. 
26-2-105. 


26-2-106. 
26-2-107. 
26-2-108. 
26-2-109. 
26-2-110. 
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CHAPTER 2 
EXEMPTIONS—GARNISHMENT 


Part 1. Exemptions 


Short title. 

Part definitions. 

Personal property selectively exempt from seizure; exception. 

Additional personal property absolutely exempt. 

State pension moneys, certain retirement plan funds or assets, exempt — Claims under 
qualified domestic relations order. 

Maximum amount of disposable earnings subject to garnishment — Garnishment costs. 

Exemptions for dependent children. 

Personal earnings not exempt from order for alimony or child support. 

Debtor deserting family — Property exempt in hands of spouse or children. 

Insurance benefits exempt. 

Additional exemptions — Certain benefit payments — Awards — Tools of trade — 
Health care aids — Child support obligations. 

Exemptions for the purpose of bankruptcy. 

Exemptions in criminal cases — Exemptions not applicable in certain cases. 

Procedure for exercising exemption — Notice. 

Examination of judgment debtor and others. 


Part 2. Garnishment 


Part definitions. 

Property, debts and effects liable to satisfy judgment. 

Summons of garnishee. 

Examination of garnishee — Answer. 

Garnishee’s answer — Effect. 

Execution awarded for property in garnishee’s hands. 

Notice to other persons holding defendant’s property. 

Delivery of garnisheed property — Judgment for nondelivery. 
Failure to appear or answer. 

Levy of execution on land. 

Execution stayed until choses in action become due. 

Certificate given to garnishee stating date and amount of judgment. 
Lien upon debts due and payable in future. 

Garnishment of compensation due from employer. 

Employer to remit withheld moneys to court. 

Installment payments to obtain stay of garnishment — Service of garnishment summons. 
Payments — Records — Delinquency — Notice of balance or of satisfaction. 
Written agreement for installment payments. 

Failure to comply with agreement. 

Applicability of provisions for garnishment on attachments. 
Garnishment of compensation due from state — Amount exempted. 
Garnishment procedure for state officers or employees. 

No wages due garnisheed employee — Judgment null and void. 
Time for execution when multiple writs exist. 

Notifying judgment creditor of new employment. 


Part 3. Homestead Exemptions 


Basic exemption. 

Life estates and equitable estates. 
Leasehold estates. 

Insurance proceeds from homestead. 
Family cemeteries and burial lots. 
Exemption inapplicable in certain cases. 
Right of selection. 

Procedure to set apart. 

Sale and reinvestment of exempt proceeds. 
Registration of freeholder’s certificate. 
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26-2-311. Setting apart for deserted family. 

26-2-312. 
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Property purchased with or maintained by fraudulently obtained funds ineligible for 


Part 4. Executions and Garnishments in Aid of Executions 


26-2-401. 
26-2-402. 
26-2-403. 
26-2-404. 
26-2-405. 
26-2-406. 
26-2-407. 
26-2-408. 
26-2-409. 
26-2-410. 


Applicability. 


Notice required. 
Contents of notice. 


Property determined to be exempt. 
Copies of forms to be furnished. 
Hearing on exemptions — Notice. 


Statement showing address, amount owed. 


Copy of execution furnished judgment debtor. 
Mailing of garnishment to judgment debtor. 
Motion to quash execution or garnishment. 


PART 1 
EXEMPTIONS 


26-2-101. Short title. 


This chapter shall be known and may be cited as the “Personal Property 
Owner’s Rights and Garnishment Act of 1978.” 


History. 
Acts 1978, ch. 915, § 2; T.C.A., § 26-201. 


Cross-References. 

Attachment at commencement of action, 
§§ 29-6-101 et seq. 

Exemption of materials subject to material- 
men’s lien, § 66-11-1138. 

Priority of assignment of income for child 
support, § 36-5-501. 

Surviving spouse and minor children, §§ 30- 
2-101 — 30-2-102. 


Section to Section References. 

Chapters 1-3 of this title are referred to in 
§ 6-54-3038. 

This chapter is referred to in §§ 36-5-501, 
41-21-808, 67-1-1407. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 943. 
Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 10; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, § 2. 


Law Reviews. 

An Introduction to the Proposed Bankruptcy 
Act of 1973: From Revision to Revolution (John 
A. Walker, Jr.), 41 Tenn. L. Rev. 635. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 

Forms of Relief, 4 Mem. St. U.L. Rev. 400. 

Inheritance and Gift Taxes — Revised (Ste- 
ven A. Rajtor), 16 Tenn. B.J., No. 2, p. 25. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

The New Bankruptcy Code, Part II: The 
Interests of Secured Creditors Under the New 
Bankruptcy Code (Howard B. Pickard), 10 
Mem. St. U.L. Rev. 215. 

The 1978 Tennessee Inheritance and Gift Tax 
Reform Act (R. Wayne Peters and Steven A. 
Rajtor), 14-3 Tenn. B.J. 4. 
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DECISIONS UNDER PRIOR LAW 


Analysis 


1. Constitutionality. 
2. Construction with Other Acts. 
3. Federal Executions. 


. Favorable to Debtor. 
Nonresidents Not Covered. 

. Children of Deceased Persons. 
. Legislative Change. 

. Law of Forum. 
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1. Constitutionality. 

A constitutional provision or statute of a 
state, creating exemptions or increasing the 
amount of property which shall be exempt, is, 
as to the debts previously contracted, or judg- 
ments previously rendered, unconstitutional, 
because in violation of the U.S. Const., art. I, 
§ 10; and such provision is also unconstitu- 
tional because in violation of the Tenn. Const., 
art. I, § 20. Deatherage v. Walker, 58 Tenn. 45, 
1872 Tenn. LEXIS 225 (1872); Dickinson v. 
Mayer, 58 Tenn. 515, 1872 Tenn. LEXIS 295 
(1872); Harris v. Austell, 61 Tenn. 148, 1872 
Tenn. LEXIS 353 (1872); Gunn v. Barry, 82 U.S. 
610, 21 L. Ed. 212, 1872 U.S. LEXIS 1292 
(1872); Hannum v. MclInturf, 65 Tenn. 225, 
1873 Tenn. LEXIS 338 (1873); Douglass v. 
Gregg, 66 Tenn. 384, 1874 Tenn. LEXIS 148 
(1874); Nichols v. Eaton, 91 U.S. 716, 23 L. Ed. 
254, 1875 U.S. LEXIS 1427 (1875); Woodlie v. 
Towles, 68 Tenn. 592, 1877 Tenn. LEXIS 57 
(1877); Edwards v. Kearzey, 96 U.S. 595, 24 L. 
Ed. 793, 1877 U.S. LEXIS 1704 (1877). 


2. Construction with Other Acts. 

The several exemption statutes must be con- 
sidered and construed as constituting one sys- 
tem of laws, to be interpreted together. Denny 
v. White, 42 Tenn. 283, 1865 Tenn. LEXIS 59 
(1865); Jordan v. Gower, 60 Tenn. 103, 1873 
Tenn. LEXIS 419 (1873); Collier v. Latimer, 67 
Tenn. 420, 1874 Tenn. LEXIS 392 (1874). 


3. Federal Executions. 

The exemptions under the state laws exist 
against executions in favor of the United States 
as well as against private persons. Fink v. 
O’Neil, 106 U.S. 272, 1S. Ct. 325, 27 L. Ed. 196, 
1882 U.S. LEXIS 1539 (1882). Compare with 
Rogers v. McKenzie, 48 Tenn. 514, 1870 Tenn. 
LEXIS 101 (1870). 


4, Favorable to Debtor. 

Exemption laws are to be broadly and liber- 
ally construed in favor of the debtor class so as 
to favor and promote the remedy the legislature 
intended to afford. Bachman v. Crawford, 22 
Tenn. 213, 1842 Tenn. LEXIS 71 (1842); 
Wolfenbarger v. Standifer, 35 Tenn. 659, 1856 
Tenn. LEXIS 37 (1856); Denny v. White, 42 
Tenn. 283, 1865 Tenn. LEXIS 59 (1865); Rich- 
ardson v. Duncan, 49 Tenn. 220, 1870 Tenn. 
LEXIS 218 (1870); Webb v. Brandon, 51 Tenn. 
285, 1871 Tenn. LEXIS 164 (1871); Pyett v. 
Rhea, 53 Tenn. 136, 1871 Tenn. LEXIS 331 
(Tenn. Sep. 27, 1871); Simons v. Lovell, 54 
Tenn. 510, 1872 Tenn. LEXIS 80 (1872); Collier 
v. Latimer, 67 Tenn. 420, 1874 Tenn. LEXIS 392 
(1874); Searcy v. Short, 69 Tenn. 749, 1878 
Tenn. LEXIS 173 (1878); Ren v. Driskell, 79 
Tenn. 642, 1883 Tenn. LEXIS 119 (1883); Byous 
v. Mount, 89 Tenn. 361, 17 S.W. 1037, 1890 
Tenn. LEXIS 57 (1890); Harvey v. Harrison, 89 
Tenn. 470, 14 S.W. 1083, 1890 Tenn. LEXIS 73 
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(1891); Collier v. Murphy, 90 Tenn. 300, 16 S.W. 
465, 1891 Tenn. LEXIS 22, 25 Am. St. Rep. 698 
(1891); Rose v. Wortham, 95 Tenn. 505, 32 S.W. 
458, 1895 Tenn. LEXIS 123, 30 L.R.A. 609 
(1895). 


5. Nonresidents Not Covered. 

The exemption laws are for the benefit of the 
residents of this state only, and not for nonresi- 
dents. Nonresidents who may be casually or 
transiently in this state, or have property in 
this state, do not come within the policy and 
provisions. Howkins v. Pearce, 30 Tenn. 44, 
1850 Tenn. LEXIS 48 (1850); Carson v. Mem- 
phis & C. R. Co., 88 Tenn. 646, 13 S.W. 588, 
1890 Tenn. LEXIS 2, 17 Am. St. Rep. 921, 8 
L.R.A. 412 (1890); Keelin v. Graves, 129 Tenn. 
103, 165 S.W. 232, 1913 Tenn. LEXIS 97, L.R.A. 
(n.s.) 1915A421 (1914). 


6. Children of Deceased Persons. 

If father and mother both be dead, the prop- 
erty is protected in the hands of the personal 
representative for the use of the children. 
Denny v. White, 42 Tenn. 283, 1865 Tenn. 
LEXIS 59 (1865). 


7. Legislative Change. 

Where some of the items of an account were 
contracted before the exemption law became 
operative, and some were contracted after that 
date, and judgment is taken in one action on 
the consolidated account as a whole, the execu- 
tion issued on such judgment cannot be legally 
levied on the exempt property. Bachman v. 
Crawford, 22 Tenn. 213, 1842 Tenn. LEXIS 71 
(1842). 

Where property was not exempt when obliga- 
tion was incurred, exemption which allowed by 
statute at time of execution was not available 
for debtor, since creditor cannot be deprived of 
reaching this property. Hair v. Ramsey, 165 
Tenn. 149, 53 S.W.2d 381, 1932 Tenn. LEXIS 28 
(1932). 

The exemption laws, in effect when the obli- 
gation was created and not those in effect when 
execution issues, determine what personal 
property is exempt. Saunders v. Moore, 21 
Tenn. App. 375, 110 S.W.2d 1046, 1937 Tenn. 
App. LEXIS 40 (Tenn. Ct. App. 1937). 

Where an indebtedness was created and 
judgment obtained during the time a $750 
personal property exemption was in effect but 
execution was not issued until after the time 
that the amount of the exemption was reduced 
to $450, the debtor was only entitled to an 
exemption of $450. Majors v. Carter, 175 Tenn. 
450, 1385 S.W.2d 924, 1939 Tenn. LEXIS 60 
(1940). 

An exemption which exists by statute may be 
reduced or withdrawn by a later statute. Sher- 
win-Williams Co. v. Morris, 25 Tenn. App. 272, 
156 S.W.2d 350, 1941 Tenn. App. LEXIS 105 
(Tenn. Ct. App. 1941). 
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Where a note was executed on November 20, 
1937, but garnishment was issued on August 6, 
1940, the exemption act of 1939 governs the 
exemptions and determines what property of 
the debtor is exempt from execution. Sherwin- 
Williams Co. v. Morris, 25 Tenn. App. 272, 156 
S.W.2d 350, 1941 Tenn. App. LEXIS 105 (Tenn. 
Ct. App. 1941). 


8. Law of Forum. 
Questions of exemptions are to be deter- 
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mined solely by the laws of the forum, thus suit 
on a note executed in Georgia which waived 
exemptions could not be relied on in Tennessee, 
since in Tennessee a stipulation in a note waiv- 
ing the right of exemption is void as against 
public policy. Sherwin-Williams Co. v. Morris, 
25 Tenn. App. 272, 156 S.W.2d 350, 1941 Tenn. 
App. LEXIS 105 (Tenn. Ct. App. 1941). 


As used in this part, unless the context otherwise requires: 

(1) “Earnings” means the compensation paid or payable for personal 
services, whether denominated as wages, salary, commission, bonus, or 
otherwise, and includes periodic payments pursuant to a pension or retire- 


ment program; 


(2) “Disposable earnings” means that part of the earnings of an individual 
remaining after the deduction from those earnings of any amounts required 


by law to be withheld; and 


(3) “Garnishment” means any legal or equitable procedure through which 
the earnings of an individual are required to be withheld for payment of any 


debt. 


History. 
Acts 1978, ch. 915, § 8; T.C.A., § 26-207, 
T.C.A., § 26-2-105. 


Compiler’s Notes. 

Former § 26-2-102, concerning personal 
property selectively exempt from seizure, was 
transferred to § 26-2-103 in 2000. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 146; 13 Tenn. 
Juris., Exemptions From Execution and At- 
tachment, § 12. 


NOTES TO DECISIONS 


1. Exemption from Garnishment. 

The exemption from garnishment under 
§ 26-2-106 is available to independent contrac- 
tors, as well as employees, to the extent that 
the compensation sought to be garnished is for 
personal services. In re Duncan, 140 B.R. 210, 
1992 Bankr. LEXIS 675 (Bankr. E.D. Tenn. 
1992). 

Bankruptcy is not a form of garnishment as 
that term is defined in subdivision (3). Law- 
rence v. Jahn (In re Lawrence), 219 B.R. 786, 
1998 U.S. Dist. LEXIS 4308 (E.D. Tenn. 1998). 

Tips are not to be included in the calculation 
of disposable wages for garnishment purposes 
under T.C.A. §§ 26-2-102 and 26-2-106(a). Er- 
langer Med. Ctr. v. Strong, 382 S.W.3d 349, 
2012 Tenn. App. LEXIS 192 (Tenn. Ct. App. 
Mar. 26, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 558 (Tenn. Aug. 15, 2012). 


Ruling that tips were to be treated as wages 
for garnishment purposes under T.C.A. §§ 26- 
2-102 and 26-2-106(a) was reversed as the U.S. 
Department of Labor (DOL) Field Operations 
Handbook was accorded some deference as 
DOL had delegated authority to administer the 
Federal Consumer Credit Protection Act, 15 
U.S.C. § 1601 et seq., and the views were made 
in pursuance of official duty, based upon more 
specialized experience and broader investiga- 
tions and information than was likely to come 
before a judge; the Handbook provided that tips 
were not to be included in the calculation of 
disposable wages for garnishment purposes. 
Erlanger Med. Ctr. v. Strong, 382 S.W.3d 349, 
2012 Tenn. App. LEXIS 192 (Tenn. Ct. App. 
Mar. 26, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 558 (Tenn. Aug. 15, 2012). 
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26-2-103. Personal property selectively exempt from seizure; excep- 


tion. 


(a) Personal property to the aggregate value of ten thousand dollars 
($10,000) debtor’s equity interest shall be exempt from execution, seizure or 
attachment in the hands or possession of any person who is a bona fide citizen 
permanently residing in Tennessee, and such person shall be entitled to this 
exemption without regard to the debtor’s vocation or pursuit or to the 
ownership of the debtor’s abode. Such person may select for exemption the 
items of the owned and possessed personal property, including money and 
funds on deposit with a bank or other financial institution, up to the aggregate 
value of ten thousand dollars ($10,000) debtor’s equity interest. 

(b) An item shall not be eligible, in whole or in part, for the personal 
property exemption provided by this part, if the item has been purchased with 
or maintained by fraudulently obtained funds or if ownership of the item has 
been maintained using fraudulently obtained funds. A court shall be required 
to find by a preponderance of the evidence that an item was purchased with or 
maintained by funds obtained by defrauding another person or that ownership 
of an item was maintained by funds obtained by defrauding another person in 
order to disqualify the item from eligibility for the personal property exemp- 
tion. 


History. 

Acts 1978, ch. 915, § 3; 1980, ch. 919, § 2; 
T.C.A., § 26-202, T.C.A., § 26-2-102; Acts 2010, 
ch. 787, § 1; 2014, ch. 8038, § 1. 


Compiler’s Notes. 

Former § 26-2-103, concerning absolute ex- 
emption of additional personal property, was 
transferred to § 26-2-104 in 2000. 


Section to Section References. 
This section is referred to in §§ 26-2-111, 
26-2-114. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 956. 
Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, §§ 26, 31; 13 Tenn. Juris., Exemp- 
tions From Execution and Attachment, §§ 2, 
11, 12; 18 Tenn. Juris., Liens, § 7. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 35 (1992). 

A Second Look at the Proposed Uniform 
Bankruptcy Exemptions: Tennessee as an Ex- 
ample (The Honorable William Houston Brown, 
Lawrence Ponoroff), 28 U. Mem. L. Rev. 647 
(1998). 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 

Tennessee’s Bankruptcy Exemptions are 
Valid: Rhodes v. Stewart (Bruce D. Fisher), 
19-No. 4 Tenn. B.J. 7 (19838). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 

2. Debtor’s Equity Interest. 

3. “Value” Defined. 

4. Nonpossessory, Nonpurchase Money Secu- 
rity Interest. 

5. Tools of Trade. 

6. Third Party Liens. 

7. Federal Tax Liens. 

8. Chose in Action. 

9. Pension Plans. 

10. Life Insurance Policy. 


11. Bankruptcy Filing Fees. 
12. Personal Property. 

13. Tax Refunds. 

14. Disposable Earnings. 

15. Checking Account Funds. 
16. Annuity. 


1. Construction. 

Debtor exemption statute did not make the 
prisoner’s inmate trust account exempt from 
seizure to satisfy court costs where he did not 
timely exercise it and, even if he had, it was 
unavailable to avoid court costs assessed to him 
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as an unsuccessful plaintiff. Montague v. Tenn. 
Dep’t of Corr., 109 S.W.3d 735, 2003 Tenn. App. 
LEXIS 22 (Tenn. Ct. App. 2003). 


2. Debtor’s Equity Interest. 

By adding the words “debtor’s equity inter- 
est,” the general assembly made no change in 
the law as to exemptions in mortgaged personal 
property. In re Farris, 8 B.R. 186, 1981 Bankr. 
LEXIS 5131 (Bankr. E.D. Tenn. 1981). 

Where a divorce decree left a bankruptcy 
debtor with a right to one-half the equity in real 
property, the debtor’s interest was converted 
from real property to personal property, and 
she was entitled to an exemption subject to the 
$4,000 [now $10.000] limit of this section. In re 
Bumpass, 196 B.R. 780, 1996 Bankr. LEXIS 
625 (Bankr. E.D. Tenn. 1996). 


3. “Value” Defined. 

“Value,” as used in this section, should be 
given the same meaning as “fair market value” 
in § 522(a)(2) of the Bankruptcy Code; this can 
be stated as the price which a willing seller 
under no compulsion to sell and a willing buyer 
under no compulsion to buy would agree to 
after the property has been exposed to the 
market for a reasonable amount of time. In re 
Sumerell, 194 B.R. 818, 1996 Bankr. LEXIS 
407 (Bankr. E.D. Tenn. 1996). 

In determining “value” under this section, 
there is no deduction for the transaction costs of 
a hypothetical sale of exempted property, since 
the debtors actually keep the property ex- 
empted under this section and there is no sale. 
In re Sumerell, 194 B.R. 818, 1996 Bankr. 
LEXIS 407 (Bankr. E.D. Tenn. 1996). 


4, Nonpossessory, Nonpurchase Money 
Security Interest. 

The state may circumvent the federal avoid- 
ance statute by excluding encumbered property 
from the state’s list of exemptions, may specify 
the type of property interest which qualifies for 
the exemption and not just specify particular 
items of property and their amounts, and credi- 
tor in Chapter 7 case was entitled to retain 
nonpossessory, nonpurchase money security in- 
terest in debtor’s household goods. In re Pine, 
717 F.2d 281, 1983 U.S. App. LEXIS 24182 (6th 
Cir. Tenn. 1983), cert. denied, Pine v. Credi- 
thrift of Am., Inc., 466 U.S. 928, 1048S. Ct. 1711, 
80 L. Ed. 2d 183, 1984 U.S. LEXIS 1724 (1984). 


5. Tools of Trade. 

The general assembly denominated the tools 
of trade exemption of § 26-2-111(4) as an “ad- 
ditional exemption” to be used in conjunction 
with and as a supplement to the $4,000 [now 
$10.000] personal property exemption provided 
by this section; the language of the two sections 
contains no indication of mutual exclusivity 
and no such interpretation should be provided 
by judicial gloss. Under the Tennessee exemp- 
tions, debtors may effectively exempt up to 
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$4,750 [now $11,900] in “tools of the trade” if 
they elect to forego exemptions in other per- 
sonal property. American Bank & Trust v. 
Miller, 30 B.R. 819 (M.D. Tenn. 1983). 


6. Third Party Liens. 

The debtor may exempt only that interest in 
property which is owned by him and unencum- 
bered by third party liens. In re Pine, 717 F.2d 
281, 1983 U.S. App. LEXIS 24182 (6th Cir. 
Tenn. 1983), cert. denied, Pine v. Credithrift of 
Am., Inc., 466 U.S. 928, 104 S. Ct. 1711, 80 L. 
Ed. 2d 183, 1984 U.S. LEXIS 1724 (1984). 


7. Federal Tax Liens. 

Federal tax lien which attached to depositor’s 
funds in savings account was not extinguished 
by bank’s subsequent exercise of setoff. United 
States v. Third Nat'l Bank, 589 F. Supp. 155, 
1984 U.S. Dist. LEXIS 17136 (M.D. Tenn. 
1984). 


8. Chose in Action. 

A chose in action is property in Tennessee. 
United States v. Third Nat'l Bank, 589 F. Supp. 
155, 1984 U.S. Dist. LEXIS 17136 (M.D. Tenn. 
1984). 

Employee’s age-discrimination claim became 
the property of her bankruptcy estate when she 
filed for bankruptcy four days after it accrued, 
and it did not amount to exempt property that 
could pass to her through bankruptcy; the em- 
ployee did not list the claim among the exemp- 
tions in her petition, and even if she had, a 
$500,000 claim was too large for a debtor to 
retain. Auday v. Wet Seal Retail, Inc., 698 F.3d 
902, 2012 FED App. 370P, 2012 U.S. App. 
LEXIS 22180 (6th Cir. Oct. 25, 2012). 


9. Pension Plans. 

Debtor was entitled to claim $2,200 of his 
vested interest in pension plan as exempt un- 
der this section. In re Faulkner, 79 B.R. 362, 
1987 Bankr. LEXIS 1758 (Bankr. E.D. Tenn. 
1987), overruled, In re Leamon, 121 B.R. 974, 
1990 Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 
1990), overruled on other grounds, In re Lea- 
mon, 121 B.R. 974, 1990 Bankr. LEXIS 2611 
(Bankr. E.D. Tenn. 1990). 


10. Life Insurance Policy. 

The parties’ joint stipulations did not support 
a conclusion that the debtor’s exemption in life 
insurance policy claimed as exempt in bank- 
ruptcy under this section was ineffective as to 
executions which may have been issued by the 
judgment creditor. In re Clemmer, 184 B.R. 
935, 1995 Bankr. LEXIS 1077 (Bankr. E.D. 
Tenn. 1995). 


11. Bankruptcy Filing Fees. 

A debtor whose personal property did not 
reach the $4,000 [now $10.000] exemption level 
established in this section was permitted to 
have the Chapter 7 bankruptcy filing fee 
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waived. In re Clark, 173 B.R. 142, 1994 Bankr. 
LEXIS 1908 (Bankr. W.D. Tenn. 1994). 


12. Personal Property. 

This section expressly requires that personal 
property claimed as exempt be “owned and 
possessed” by the debtor; thus debtor’s dia- 
mond ring, which has been lost, did not qualify 
for this exemption. In re French, 177 B.R. 568, 
1995 Bankr. LEXIS 103 (Bankr. E.D. Tenn. 
1995). 

Bankruptcy court rejected a creditor’s argu- 
ment that a nonpossessory, nonpurchase- 
money security interest in a big-screen televi- 
sion could not be avoided because such a 
television was a “luxury” item, because 
“luxury” was not mentioned as a factor limiting 
the exemptions for household goods under 11 
U.S.C. § 522(f)(1)(B)G); this fact was supported 
by the television’s low value of $450, and T.C.A. 
§ 26-2-103 exempts personal property valued 
at less than $4,000 [now $10.000]. In re Doss, 
298 B.R. 866, 2003 Bankr. LEXIS 1367 (Bankr. 
W.D. Tenn. 2003). 

Debtor was entitled to a personal property 
exemption, pursuant to T.C.A. § 26-2-103, for 
proceeds of his share of inherited real property 
that was sold prior to the petition date because 
under Tennessee law the real property was 
converted to personal property as of the sale 
date. In re Latham, 317 B.R. 733, 2004 Bankr. 
LEXIS 1822 (Bankr. E.D. Tenn. 2004). 

Each debtor could claim a personal property 
exemption in vehicles pursuant to T.C.A. § 26- 
2-103 which were owned as tenants by the 
entireties by debtor husband and debtor wife 
even though certificates of title reflected only 
that wife was the registered owner. In re Hen- 
sley, 393 B.R. 186, 2008 Bankr. LEXIS 2493 
(Bankr. E.D. Tenn. Aug. 12, 2008). 

Debtors could not exempt more than one-half 
the value of jointly owned personal property 
and were required to amend their Schedule C to 
provide for an equal, one-half division of all 
jointly owned entireties personal property to 
the maximum $4,000 [now $10.000] in T.C.A. 
§ 26-2-103. In re Hensley, 393 B.R. 186, 2008 
Bankr. LEXIS 2493 (Bankr. E.D. Tenn. Aug. 12, 
2008). 

Where debtor breached a contract for sale 
before his petition date, his sole right in the 
defaulted contract as of the commencement of 
his Chapter 7 case was possessory. He could not 
claim a personal property exemption under 
Tennessee law in the amount that the trustee 
received from the sellers for trustee’s abandon- 
ment of any interest that the estate had in the 
contract, as debtor’s possessory interest was 
not a personal property interest but was a real 
property right. In re Dunn, — B.R. —, 2015 
Bankr. LEXIS 1044 (Bankr. E.D. Tenn. Apr. 1, 
2015). 

While debtor and her husband were engaged 
in exemption planning, husband’s transfer of 
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half of proceeds of real property sale into his 
wife’s account was not done with intent to 
defraud creditors; therefore, Trustee did not 
show that funds debtor wife sought to claim as 
exempt under Tennessee law were fraudulently 
obtained and subject to turnover. In re Hurt, 
542 B.R. 798, 2015 Bankr. LEXIS 4397 (Bankr. 
E.D. Tenn. Dec. 31, 2015). 


13. Tax Refunds. 

Even though exempt under state law, a tax 
refund was not exempt from distribution to 
creditors under a Chapter 13 bankruptcy plan 
where the debtor made no argument that the 
amount was necessary for the debtor’s mainte- 
nance or support and where she had agreed 
that all tax refunds would go to the plan to 
repay creditors. Freeman v. Schulman (In re 
Freeman), 86 F.3d 478, 1996 FED App. 186P, 
1996 U.S. App. LEXIS 15321 (6th Cir. Tenn. 
1996). 

Bankruptcy debtors who were spouses were 
each entitled to exempt one half of a tax refund, 
even though one spouse had no tax withheld 
from minimal earnings, since the debtors inter- 
mingled their income, deductions, exemptions, 
credits, and taxes and held the refund as ten- 
ants by the entireties, which refund was thus 
equally divided between them. In re Garbett, 
410 B.R. 280, 2009 Bankr. LEXIS 2194 (Bankr. 
E.D. Tenn. Aug. 14, 2009). 


14. Disposable Earnings. 

Once disposable earnings are received and 
possessed by the debtor and the earnings are no 
longer governed by the exemption from gar- 
nishment of § 26-2-106, then the earnings pos- 
sessed by the debtor become subject to the 
exemption in this section. Lawrence v. Jahn (In 
re Lawrence), 219 B.R. 786, 1998 U.S. Dist. 
LEXIS 4308 (E.D. Tenn. 1998). 


15. Checking Account Funds. 

T.C.A. § 26-2-103 is the proper source of 
exemption for checking account funds. In re 
Vandeberg, 276 B.R. 581, 2001 Bankr. LEXIS 
1870 (Bankr. E.D. Tenn. 2001). 

Because funds in the Account were solely an 
asset of debtor husband, only he could claim the 
funds as exempt under T.C.A. § 26-2-103 and 
the exemptions claimed by him exceeded the 
allowable amount under § 26-2-103. In re Ad- 
ams, 551 B.R. 828, 2016 Bankr. LEXIS 1830 
(Bankr. E.D. Tenn. Apr. 25, 2016). 


16. Annuity. 

While debtor was entitled to exempt $8,340 
in annuity payments resulting from settlement 
of personal injury lawsuit, debtor was not en- 
titled to additional exemptions for actual bodily 
injury, wrongful death, or lost earnings as those 
were not encompassed in settlement; thus, 
Trustee could sell annuity payments above 
debtor’s exemption amount because sale did not 
alter debtor’s right to receive payments of her 
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exemption amount in full, and proposed sale 
met standards for nonordinary course sales. In 
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re Kennedy, 552 B.R. 183, 2016 Bankr. LEXIS 
2199 (Bankr. E.D. Tenn. June 2, 2016). 


26-2-104. Additional personal property absolutely exempt. 


(a) In addition to the exemption set out in § 26-2-105, there shall be further 
exempt to every resident debtor the following specific articles of personalty: 
(1) All necessary and proper wearing apparel for the actual use of debtor 
and family and the trunks or receptacles necessary to contain same; 
(2) All family portraits and pictures; 
(3) The family Bible and school books. 

(b) The exemption under this section is absolute, and may be exercised by 
the judgment debtor before or after issuance of any execution, seizure or 
attachment by a judgment creditor, unless a judgment creditor, is by execution, 
foreclosing a security agreement on such property. 


History. 
Acts 1978, ch. 915, § 5; T.C.A., § 26-204, 
T.C.A., § 26-2-103. 


Compiler’s Notes. 

Former § 26-2-104, concerning exemption of 
state pension moneys and certain retirement 
plan funds or assets, was transferred to § 26- 
2-105 in 2000. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy § 31; 6 Tenn. Juris., Conflict of 
Laws, Domicile and Residence, § 37; 10 Tenn. 
Juris., Employer and Employee § 6; 13 Tenn. 
Juris., Exemptions From Execution and At- 
tachment, §§ 2, 12. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 35 (1992). 

A Second Look at the Proposed Uniform 
Bankruptcy Exemptions: Tennessee as an Ex- 
ample (The Honorable William Houston Brown, 
Lawrence Ponoroff), 28 U. Mem. L. Rev. 647 
(1998). 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 

Tennessee’s Bankruptcy Exemptions are 
Valid: Rhodes v. Stewart (Bruce D. Fisher), 
19-No. 4 Tenn. B.J. 7 (1988). 


NOTES TO DECISIONS 


1. Wearing Apparel. 

This section’s requirement that the wearing 
apparel, which may include jewelry, be for the 
actual use of the debtor implies that it must at 
least be in the debtor’s possession; thus debtor’s 
diamond ring, which had been lost, did not 
qualify for this exemption. In re French, 177 
B.R. 568, 1995 Bankr. LEXIS 103 (Bankr. E.D. 
Tenn. 1995). 

Criteria to be considered in determining 
whether particular jewelry is “necessary and 
proper” wearing apparel include: (1) the nature 
of the items, i.e., are they commonly worn 
articles such as rings, earrings, bracelets, 
watches and necklaces; (2) how often are they 
worn by the debtor; (3) what occasions, if any, 
dictate the wearing of the jewelry; and (4) 
value. In re Hazelhurst, 228 B.R. 199, 1998 
Bankr. LEXIS 1692 (Bankr. E.D. Tenn. 1998). 

Where debtor testified that she no longer 
wore the costume jewelry and engagement ring 


given to her by her former husband, they could 
not be deemed “necessary and proper” wearing 
apparel. In re Hazelhurst, 228 B.R. 199, 1998 
Bankr. LEXIS 1692 (Bankr. E.D. Tenn. 1998). 
Diamond wedding band and jewelry did not 
constitute necessary and proper wearing ap- 
parel under the wearing apparel exemption, 
T.C.A. § 26-2-104, because they were not ap- 
propriate to the debtor’s work of taking care of 
her children at home and were luxury items, 
considering their fifteen-thousand-dollar value; 
11 U.S.C. § 523(a)(2)(C)G), Gi), which excepted 
from discharge debts aggregating more than 
five hundred dollars for luxury goods; the one- 
thousand-two-hundred-twenty-five-dollar limi- 
tation in the federal bankruptcy exemption for 
jewelry; and the fact that Tennessee does not 
provide a specific exemption for jewelry. In re 
Lebovitz, 344 B.R. 556, 2006 Bankr. LEXIS 
1044 (Bankr. W.D. Tenn. 2006), affd, Lebovitz v. 
Hagemeyer (In re Lebovitz), 360 B.R. 612, 2007 
Bankr. LEXIS 971 (B.A.P. 6th Cir. 2007). 
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26-2-105. State pension moneys, certain retirement plan funds or 
assets, exempt — Claims under qualified domestic rela- 


tions order. 


(a) All moneys received as pension from the state or a political subdivision 
as defined in § 4-58-102, before receipt, or while in the recipient’s hands or 
upon deposit in the bank, shall be exempt from execution, attachment or 
garnishment other than an order for assignment of support issued under 
§ 36-5-501 or a qualified domestic relations order as provided in subsection (c), 
whether such pensioner is the head of a family or not. 

(b) Except as provided in subsection (c), any funds or other assets payable to 
a participant or beneficiary from, or any interest of any participant or 
beneficiary in, a retirement plan which is qualified under §§ 401(a), 403(a), 
403(b), 408 and 408A, or an Archer medical savings account qualified under 
§ 220 or a health savings account qualified under § 223 of the Internal 
Revenue Code of 1986, as amended, are exempt from any and all claims of 
creditors of the participant or beneficiary, except the state. All records of the 
debtor concerning such plan and of the plan concerning the debtor’s partici- 
pation in the plan, or interest in the plan, are exempt from the subpoena 
process. 

(c) Any plan or arrangement described in subsection (b), is not exempt from 
the claims of an alternate payee under a qualified domestic relations order. 
However, the interest of any and all alternate payees under a qualified 
domestic relations order are exempt from any and all claims of any creditor, 
other than the state. As used in this subsection (c), “alternate payee” and 
“qualified domestic relations order” have the meaning ascribed to them in 
§ 414(p) of the Internal Revenue Code of 1986, as amended. Notwithstanding 
this subsection (c) to the contrary, an optional retirement program established 
pursuant to title 8, chapter 25, part 2 shall honor claims under a qualified 
domestic relations order that complies with § 8-25-210. 


History. 

Acts 1978, ch. 915, § 7; T.C.A., § 26-206; 
Acts 1986, ch. 890, § 8; 1988, ch. 854, § 1; 
1997, ch. 308, § 2, T.C.A., § 26-2-104; Acts 
2001, ch. 260, § 1; 2005, ch. 204, § 25; 2007, ch. 
176, § 1; 2015, ch. 440, § 1; 2016, ch. 931, 
§§ 1-4; 2016, ch. 962, § 2. 


Compiler’s Notes. 

Former § 26-2-105, concerning the definition 
of “earnings,” “disposable earnings” and “gar- 
nishment,” was transferred to § 26-2-102 in 
2000. 

Sections 220, 223, 401(a), 403(a), 403(b), 408, 
and 408A of the Internal Revenue Code, re- 
ferred to in this section, are codified at 26 
U.S.C. § 220, 223, 401(a), 403(a), 403(b), 408, 
and 408A, respectively. 


Cross-References. 

Assignment of income by a court for child 
support, § 50-2-105. 

Garnishment at commencement of action, 
title 29, ch. 7. 


Public employees’ retirement benefits, § 8- 
36-111. 

Vocational rehabilitation benefits exempt, 
§ 49-11-611. 

Welfare grants, §§ 71-2-216, 71-3-121, 71-4- 
117, 71-4-609, 71-4-1112. 


Section to Section References. 
This section is referred to in § 26-2-104. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 151; 4 Tenn. 
Juris., Bankruptcy, §§ 9, 25, 31; 18 Tenn. Ju- 
ris., Exemptions From Execution and Attach- 
ment, §§ 2, 12; 20 Tenn. Juris., Pensions, § 1. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 33 (1992). 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Exempt Property in Tennessee under the 


26-2-105 


Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 
Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3, Tenn. B.J. 22 (1990). 
Tennessee’s Bankruptcy Exemptions are 
Valid: Rhodes v. Stewart (Bruce D. Fisher), 
19-No. 4 Tenn. B.J. 7 (1983). 


Attorney General Opinions. 
Constitutionality, OAG 88-161, 1988 Tenn. 
AG LEXIS 160 (9/1/88). 
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Application of domestic relations orders to 
benefits under the City of Knoxville Pension 
Plan, OAG 92-31, 1992 Tenn. AG LEXIS 33 
(4/13/92). 

City utility system, a department of the city, 
fell within the term “municipality” as formerly 
used in T.C.A. § 26-2-105(a), OAG 07-118, 2007 
Tenn. AG LEXIS 118 (8/9/09). 


NOTES TO DECISIONS 


Analysis 
1. In General. 
2. Applicability. 
3. Residence. 
4. Federal Preemption. 
1. In General. 


A municipal power utility pension fund 
clearly fell within the exempt classification of 
this section. Coke v. Coke, 560 S.W.2d 631, 1977 
Tenn. App. LEXIS 300 (Tenn. Ct. App. 1977). 

Subsection (b) should be construed in accor- 
dance with the obvious intention of the drafters 
— IRC 8§ 401(a), 403(a), 403(b), and 408 will 
be deemed joined in the disjunctive rather than 
the conjunctive. Therefore, each section stands 
independent of the other. In re Martin, 102 B.R. 
639, 1989 Bankr. LEXIS 1049 (Bankr. E.D. 
Tenn. 1989). 

A spendthrift clause in a debtor’s pension 
plan was not enforceable by the debtor, as sole 
beneficiary and fiduciary, under nonbankruptcy 
law as used in 11 U.S.C. § 541(c)(2), and bank- 
ruptcy trustee could recapture contribution 
made on eve of filing. Hendon v. Raymond B. 
Yates, M.D., P.C. Profit Sharing Plan (In re 
Yates), 287 F.3d 521, 2002 FED App. 137P, 2002 
U.S. App. LEXIS 7192 (6th Cir. Tenn. 2002), 
rev d, Raymond B. Yates, M.D., P.C. Profit Shar- 
ing Plan v. Hendon, 541 U.S. 1, 1248S. Ct. 13830, 
158 L. Ed. 2d 40, 2004 U.S. LEXIS 1836 (2004). 

Bankruptcy court disallowed a Chapter 7 
debtor’s claim that $61,646 he had in an indi- 
vidual retirement account (“IRA”) was exempt 
from creditors’ claims under T.C.A. § 26-2- 
105(b) and 11 U.S.C. § 522(b)(3)(C). Although 
the debtor offered a letter the Internal Revenue 
Service issued pursuant to I.R.C. § 7805 before 
he declared bankruptcy, which stated that his 
IRA satisfied the requirements of IR.C. 
§ 408(a), the Chapter 7 trustee rebutted the 
presumption set forth in 11 USC. 
§ 522(b)(4)(A) that the debtor’s IRA was ex- 
empt from creditors’ claims by showing that the 
debtor engaged in a prohibited transaction un- 
der I.R.C. § 4975(c)(1)(B) when he gave a bro- 
ker who held the funds in his IRA a lien on all 
of his accounts. In re Daley, 459 B.R. 270, 2011 
Bankr. LEXIS 3945 (Bankr. E.D. Tenn. Oct. 11, 
2011). 


2. Applicability. 

Subsection (b) applies to any “retirement 
plan,” public or private, qualified under the 
designated sections of the Internal Revenue 
Code; thus, it has application to the TVA Re- 
tirement System plans in which the debtors 
claim an exemption. In re Bowman, 109 B.R. 
789, 1990 Bankr. LEXIS 42 (Bankr. E.D. Tenn. 
1990). 

Roth Individual Retirement Accounts (IRAs) 
were not expressly included in the language of 
T.C.A. § 26-2-105 merely because they had not 
yet been created at the time of the enactment of 
the state statute; the structure and purpose of 
traditional and Roth IRAs are analogous and it 
is inconceivable that the Tennessee legislature 
would consciously choose to protect one and not 
the other. The recent amendment clarifying the 
exemption of Roth IRAs only serves to bolster 
this conclusion. In re Vandeberg, 276 B.R. 581, 
2001 Bankr. LEXIS 1870 (Bankr. E.D. Tenn. 
2001). 


3. Residence. 

The word “resident” as used in this section 
refers to legal residence or domicile, rather 
than actual residence. Coke v. Coke, 560 S.W.2d 
631, 1977 Tenn. App. LEXIS 300 (Tenn. Ct. 
App. 1977). 

Where the trial court failed to rule on defen- 
dant’s domicile, and therefor it was unclear 
whether this section barred the garnishment of 
his pension payments, the court was powerless 
to achieve the same effect by issuing an injunc- 
tion barring the garnishee from making any 
future pension payments to the defendant until 
further orders of the court. Coke v. Coke, 560 
S.W.2d 631, 1977 Tenn. App. LEXIS 300 (Tenn. 
Ct. App. 1977). 


4, Federal Preemption. 

Subsection (b) is not preempted by the fed- 
eral Employee Retirement Income Security Act 
of 1974 insofar as it permits a debtor to exempt 
from claims of creditors, other than the State of 
Tennessee, an individual retirement account 
qualified under the federal Internal Revenue 
Code. In re Martin, 102 B.R. 639, 1989 Bankr. 
LEXIS 1049 (Bankr. E.D. Tenn. 1989). 

Subsection (b) is preempted by the Employee 
Retirement Income Security Act (ERISA) to the 
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extent it purports to allow an exemption in an 
ERISA title I “retirement plan” qualified under 
IRC § 401(a). In re Messing, 114 B.R. 541, 1990 
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Bankr. LEXIS 1051 (Bankr. E.D. Tenn. 1990), 
affd, 1991 U.S. App. LEXIS 19755 (6th Cir. 
Aug. 22, 1991). 


26-2-106. Maximum amount of disposable earnings subject to garnish- 
ment — Garnishment costs. 


(a) The maximum part of the aggregate disposable earnings of an individual 
for any workweek which is subjected to garnishment may not exceed: 
(1) Twenty-five percent (25%) of the disposable earnings for that week; or 
(2) The amount by which the disposable earnings for that week exceed 
thirty (30) times the federal minimum hourly wage at the time the earnings 
for any pay period become due and payable, whichever is less. 
(b) In the case of earnings for any pay period other than a week, an 


equivalent amount shall be in effect. 


(c) The debtor shall pay the costs of any and all garnishments on each debt 


on which suit is brought. 


History. 
Acts 1978, ch. 915, § 9; modified; T.C.A., 
§ 26-208; Acts 2003, ch. 53, § 1. 


Cross-References. 

Exemptions for dependent children, § 26-2- 
107. 

Installment payments to obtain stay of gar- 
nishment, service of garnishment summons, 
§ 26-2-216. 


Section to Section References. 
This section is referred to in §§ 26-2-111, 
26-2-214. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy § 31; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, § 12. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 32 (1992). 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


Attorney General Opinions. 

Deducting from employee’s wages employer’s 
fee for processing child support wage assign- 
ment, OAG 84-004, 1984 Tenn. AG LEXIS 345 
(1/4/84). 

Applicability to withholding payments to 
debtors of state, OAG 84-164, 1984 Tenn. AG 
LEXIS 185 (5/15/84). 

Multiple garnishments from a single execu- 
tion; costs to be charged by clerk on garnish- 
ments after an original garnishment, OAG 92- 
10, 1992 Tenn. AG LEXIS 10 (2/19/92). 


NOTES TO DECISIONS 


Analysis 


. Legislative Intent. 

. Disposable Earnings. 

. Exemption from Garnishment. 
Bankruptcy. 


. Legislative Intent. 

Since the Tennessee legislature closely mod- 
eled this section after 15 U.S.C. § 1673, using 
almost verabatim language, Tennessee has 
shown that it intends to have this section 
interpreted and applied consistently with 15 
U.S.C. § 1673 and pre-existing case law inter- 
preting that section. Lawrence v. Jahn (In re 
Lawrence), 219 B.R. 786, 1998 U.S. Dist. 
LEXIS 4308 (E.D. Tenn. 1998). 
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2. Disposable Earnings. 
A former insurance agent’s renewal commis- 


sions are compensation for personal services, 
and as such, they are subject to this section. In 
re Duncan, 140 B.R. 210, 1992 Bankr. LEXIS 
675 (Bankr. E.D. Tenn. 1992). 

Once earnings come into the debtor’s posses- 
sion, creditors have the right to attach and 
execute on the earnings to collect debts except 
to the extent that another statutory exemption 
may apply. Lawrence v. Jahn (In re Lawrence), 
219 B.R. 786, 1998 U.S. Dist. LEXIS 4308 (E.D. 
Tenn. 1998). 

Once disposable earnings are received and 
possessed by the debtor and the earnings are no 
longer governed by the exemption from gar- 
nishment in this section, then the earnings 
possessed by the debtor become subject to the 
exemption in § 26-2-102 [26-2-103]. Lawrence 
v. Jahn (In re Lawrence), 219 B.R. 786, 1998 
U.S. Dist. LEXIS 4308 (E.D. Tenn. 1998). 
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3. Exemption from Garnishment. 

The exemption from garnishment under this 
section is available to independent contractors, 
as well as employees, to the extent that the 
compensation sought to be garnished is for 
personal services. In re Duncan, 140 B.R. 210, 
1992 Bankr. LEXIS 675 (Bankr. E.D. Tenn. 
1992). 

The garnishment statute is not a general 
wage exemption statute; thus, the provision 
limiting to 25% the amount of disposable earn- 
ings that may be subject to garnishment did not 
create an exemption recognizable in bank- 
ruptcy. In re Lawrence, 205 B.R. 115, 1997 
Bankr. LEXIS 102 (Bankr. E.D. Tenn. 1997), 
appeal dismissed, Lawrence v. Jahn (In re Law- 
rence), 219 B.R. 786, 1998 U.S. Dist. LEXIS 
4308 (E.D. Tenn. 1998). 

Tips are not to be included in the calculation 
of disposable wages for garnishment purposes 
under T.C.A. §§ 26-2-102 and 26-2-106(a). Er- 
langer Med. Ctr. v. Strong, 382 S.W.3d 349, 
2012 Tenn. App. LEXIS 192 (Tenn. Ct. App. 
Mar. 26, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 558 (Tenn. Aug. 15, 2012) 

Ruling that tips were to be treated as wages 
for garnishment purposes under T.C.A. §§ 26- 
2-102 and 26-2-106(a) was reversed as the U.S. 
Department of Labor (DOL) Field Operations 
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Handbook was accorded some deference as 
DOL had delegated authority to administer the 
Federal Consumer Credit Protection Act, 15 
U.S.C. § 1601 et seq., and the views were made 
in pursuance of official duty, based upon more 
specialized experience and broader investiga- 
tions and information than was likely to come 
before a judge; the Handbook provided that tips 
were not to be included in the calculation of 
disposable wages for garnishment purposes. 
Erlanger Med. Ctr. v. Strong, 382 S.W.3d 349, 
2012 Tenn. App. LEXIS 192 (Tenn. Ct. App. 
Mar. 26, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 558 (Tenn. Aug. 15, 2012) 


4, Bankruptcy. 

This section does not provide a bankruptcy 
exemption for a debtor’s disposable earnings. 
Lawrence v. Jahn (In re Lawrence), 219 B.R. 
786, 1998 U.S. Dist. LEXIS 4308 (E.D. Tenn. 
1998). 

Where the debtor’s fixed-term annuity was 
found to be on account of death, age or length of 
service as required by T.C.A. § 26-2-111(1)(D), 
and the monthly payment amounts would have 
been exempt from garnishment under T:C.A. 
§ 26-2-106, the payments were exempt from 
the bankruptcy estate. In re Vickers, 408 B.R. 
131, 2009 Bankr. LEXIS 1483 (Bankr. E.D. 
Tenn. June 2, 2009). 


26-2-107. Exemptions for dependent children. 


(a) To the above allowances, there shall be added as exempt to the judgment 
debtor the sum of two dollars and fifty cents ($2.50) per week for each 
dependent child under sixteen (16) years of age and a resident of this state. 

(b) It is the responsibility of the judgment debtor to inform the employer of 
each dependent child claimed under this section. 

(c) This section shall not apply if the debtor fails to so inform the employer. 


History. 
Acts 1978, ch. 915, § 11; T.C.A., § 26-210; 
Acts 1989, ch. 538, § 1. 


Cross-References. 

Installment payments to obtain stay of gar- 
nishment, service of garnishment summons, 
§ 26-2-216. 

Maximum amount of disposable earnings ex- 
empt from garnishment, garnishment costs, 
§ 26-2-106. 


Section to Section References. 
This section is referred to in §§ 26-2-214, 
26-2-216. 


Textbooks. 
Tennessee Jurisprudence, 13 Tenn. Juris., 


Exemptions From Execution and Attachment, 
§§ 3, 12. 


Law Reviews. 
Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


26-2-108. Personal earnings not exempt from order for alimony or 


child support. 


The personal earnings of the debtor shall not be exempt from an order, 
judgment, decree, installment thereof, or assignment for support as provided 
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in title 36, chapter 5 and/or § 50-2-105, when such order, judgment or decree 
is rendered for the support of such debtor’s minor child or children; nor when 
such order, decree or judgment is for alimony and the party in whose favor such 
order was rendered has not remarried. 


History. Exemptions From Execution and Attachment, 
Acts 1978, ch. 915, § 12; T.C.A., § 26-211; §§ 3, 12; 20 Tenn. Juris., Pensions, § 1. 
Acts 1981, ch. 61, § 2; 1990, ch. 789, § 3. 


Textbooks. 


Tennessee Jurisprudence, 13 Tenn. Juris., 


26-2-109. Debtor deserting family — Property exempt in hands of 
spouse or children. 


When a debtor absconds or leaves such debtor’s family, the exempted 
property shall be set apart for the use of the spouse and family, and shall be 
exempt in the hands of the spouse or children. 


History. Exemptions From Execution and Attachment, 
Acts 1978, ch. 915, § 14; T.C.A., §, 26-213; § 12, 
Acts 1985, ch. 140, § 5. 


Textbooks. 
Tennessee Jurisprudence, 13 Tenn. Juris., 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis Hitt, 7 Tenn. App. 389, — S.W.2d —, 1928 Tenn. 
Peeps. fipted Bronsety App. LEXIS 58 (Tenn. Ct. App. 1928). 
2. “Leaving” Covered. 2. “Leaving” Covered. 


1. “Exempted Property.” The statute covers a “leaving” that is not 


The words “the exempted property,” include absconding. Ryther v. Blackwell, 113 Tenn. 182, 
both personalty and the homestead. Lusk v, 87 5.W. 260, 1904 Tenn. LEXIS 14 (1904). 


26-2-110. Insurance benefits exempt. 


(a) There shall be exempt from the claims of all creditors, and from 
execution, attachment, or garnishment, any sum or sums of money which may 
hereafter become due and payable to any person, who is a resident and citizen 
of this state, from any insurance company or other insurer, under the terms 
and provisions of any contracts of accident, health, or disability insurance 
insuring the assured against loss by reason of accidental personal injuries, or 
insuring the assured against loss by reason of physical disability resulting 
from disease. 

(b) In the event of the death of any such person so insured as set out in 
subsection (a), any sum or sums of money so due and payable at the time of the 
death of the insured shall likewise be exempt from the claims of all creditors 
and from execution, attachment or garnishment, in the same manner as 
provided in §§ 56-7-201, 56-7-203. 

(c) As regards those cases where disability may have begun prior to May 21, 
1937, the exemptions granted in subsections (a) and (b) shall apply to 
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installment payments under such contract or contracts of insurance which 
may become due and payable for such weekly, monthly or other installment 


term (as determined by the contract of insurance) as may have commenced on 


or after such date. 


History. 
Acts 1978, ch. 915, §§ 15-17; T.C.A., 8§ 26- 
214 — 26-216. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 636. 
Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 31; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, §§ 3, 12. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta) 28 
No. 5 Tenn. B.J. 35 (1992). 


Creditors’ Rights and Security Transactions 
— 1963 Tennessee Survey (Forrest W. Lacey), 
17 Vand. L. Rev. 970. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1963 Tennessee Survey (Herman L. 
Trautman), 17 Vand. L. Rev. 1027. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. 65. 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 

Tennessee’s Bankruptcy Exemptions are 
Valid: Rhodes v. Stewart (Bruce D. Fisher), 
19-No. 4 Tenn. B.J. 7 (1988). 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Construction. 
3. Nonexempt Accounts. 


1. In General. 

Proceeds recovered by personal representa- 
tive under medical payment clause of liability 
insurance policy were free from claims of credi- 
tors including claim of hospital for services 
rendered to deceased following automobile ac- 
cident prior to his death. In re Estate of Jen- 
nings, 212 Tenn. 107, 368 S.W.2d 289, 1963 
Tenn. LEXIS 402 (1963). 


2. Construction. 

The accident insurance exemption allowed to 
Tennessee residents by T.C.A. § 26-2-110 may 
be in addition to the personal bodily injury 
exemption allowed by T.C.A. § 26-2-111. In re 
Thompkins, 263 B.R. 223, 2001 Bankr. LEXIS 
707 (Bankr. W.D. Tenn. 2001). 

Chapter 7 debtors were not precluded from 
amending their schedules to claim an exemp- 
tion under T.C.A. § 26-2-110 in a portion of a 


payment their insurer made under the unin- 
sured motorist provision of their automobile 
insurance policy because the court had already 
approved a $15,000 exemption they claimed 
under T.C.A. § 26-2-111 for bodily injury; al- 
though § 26-2-111 allowed each debtor to ex- 
empt up to $7,500 and only the male debtor was 
injured in an automobile accident, the trustee 
was precluded under Fed. R. Bankr. P. 4003 
from contesting the debtors’ claim that the 
female debtor was also entitled to a $7,500 
exemption under § 26-2-111 because he did not 
file a timely objection to that claim. In re 
Reeves, 521 B.R. 827, 2014 Bankr. LEXIS 4872 
(Bankr. E.D. Tenn. Nov. 26, 2014). 


3. Nonexempt Accounts. 

Where the debtor had the right to receive 
payments from his IRA at any time before 
reaching age 58 merely by paying the pre- 
scribed penalty, and could receive the funds as 
a lump sum payment, the IRA was not an 
exemptible annuity. In re Peeler, 37 B.R. 517, 
1984 Bankr. LEXIS 6196 (Bankr. M.D. Tenn. 
1984). 


26-2-111. Additional exemptions — Certain benefit payments — 
Awards — Tools of trade — Health care aids — Child 


support obligations. 


In addition to the property exempt under § 26-2-103, the following shall be 
exempt from execution, seizure or attachment in the hands or possession of 
any person who is a bona fide citizen permanently residing in this state: 


(1) The debtor’s right to receive: 


(A) A social security benefit, unemployment compensation, a Families 
First program benefit or a local public assistance benefit; 


(B) A veterans’ benefit; 
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(C) A disability, illness, or unemployment benefit, or a pension that 
vests as a result of disability; 

(D)G) To the same extent that earnings are exempt pursuant to § 26- 

2-106, a payment under a stock bonus, pension, profitsharing, annuity, 

or similar plan or contract on account of death, age or length of service, 

unless: 

(a) Such plan or contract was established by or under the auspices 
of an insider that employed the debtor at the time that the debtor’s 
rights under such plan or contract arose; 

(b) Such payment is on account of age or length of service; and 

(c) Such plan or contract does not qualify under §§ 401(a), 403(a), 
403(b), 408, 408A, or 409 of the Internal Revenue Code of 1954 (26 
U.S.C. §§ 401(a), 403(a), 403(b), 408, 408A or 409); 

(ii) The assets of the fund or plan from which any such payments are 
made, or are to be made, are exempt only to the extent that the debtor 
has no right or option to receive them except as monthly or other 
periodic payments beginning at or after age fifty-eight (58). Assets of 
such funds or plans are not exempt if the debtor may, at the debtor’s 
option, accelerate payment so as to receive payment in a lump sum or in 
periodic payments over a period of sixty (60) months or less; 

(EK) Alimony to the extent that payment becomes due more than thirty 
(30) days after the debtor asserts a claim to such exemption in any judicial 
proceeding; and 

(F) Child support payments to the extent that payment becomes due 
more than thirty (30) days after the debtor asserts a claim to such 
exemption in any judicial proceeding; 

(2) The debtor’s right not to exceed in the aggregate fifteen thousand 
dollars ($15,000) to receive or property that is traceable to: 

(A) An award not to exceed five thousand dollars ($5,000) under a crime 
victim’s reparation law; 

(B) A payment, not to exceed seven thousand five hundred dollars 
($7,500) on account of personal bodily injury, not including pain and 
suffering or compensation for actual pecuniary loss, of the debtor or an 
individual of whom the debtor is a dependent; or 

(C) A payment not to exceed ten thousand dollars ($10,000) on account 
of the wrongful death of an individual of whom the debtor was a 
dependent; 

(3) A payment in compensation of loss of future earnings of the debtor or 
an individual of whom the debtor is or was a dependent, to the extent 
reasonably necessary for the support of the debtor and any dependent of the 
debtor; 

(4) The debtor’s aggregate interest, not to exceed one thousand nine 
hundred dollars ($1,900) in value in any implements, professional books, or 
tools of the trade of the debtor or the trade of a dependent of the debtor; 

(5) Professionally prescribed health care aids for the debtor or a depen- 
dent of the debtor; and 

(6) Liquid assets, stocks or bonds, to the extent of the amount of any 
obligations owed by the debtor pursuant to any final court order or judgment 
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for child support. The exemption shall be effective as of the date such 
exemption is claimed by the debtor or by an intervening representative of the 
child or children to whom such support is owed. Further, this exemption is 
only valid if such assets are immediately deposited into court by the debtor 
or immediately executed upon, seized or attached on behalf of the child or 
children for the partial or full satisfaction of child support obligations. 


History. 

Acts 1980, ch. 919, § 3; T.C.A., § 26-217; 
Acts 1994, ch. 880, §§ 1, 2; 1996, ch. 932, § 1; 
1999, ch. 103, § 1; 2001, ch. 260, § 2. 


Compiler’s Notes. 
The Internal Revenue Code, referred to in 
this section is codified in 26 U.S.C. § 1 et seq. 


Cross-References. 
Assignment of income by a court for child 
support, § 50-2-105. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 31; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, § 12. 


Law Reviews. 

A Comparison of Classification and Treat- 
ment of Family Support Obligations and Stu- 
dent Loans: A Case Analysis (William Houston 


Brown and Katherine L. Evans), 24 Mem. St. 
U.L. Rev. 623 (1994). © 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 32 (1992). 

A Second Look at the Proposed Uniform 
Bankruptcy Exemptions: Tennessee as an Ex- 
ample (The Honorable William Houston Brown, 
Lawrence Ponoroff), 28 U. Mem. L. Rev. 647 
(1998). 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 

Making a Bad Situation Worse: Going 
Against the Current, Have Tennessee and Mis- 
sissippi Floundered in Their Approach to the 
“Tools of the Trade” Exemption?, 31 U. Mem. L. 
Rev. 401 (2001). 

Tennessee’s Bankruptcy Exemptions are 
Valid: Rhodes v. Stewart (Bruce D. Fisher), 19 
No. 4 Tenn. B.J. 7 (1983). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Similarity with Federal Exemptions. 
. Federal Preemption. 

. Retirement or Disability Income. 
—Individual Retirement Accounts. 

. Tools of Trade. 

. Bankruptcy. 

. Life Insurance. 

. Compensation for Loss of Future Earnings. 
10. —Alimony. 

11. Loss of Consortium. 


OONAMTAWNH 


1. Construction. 

Because the interpretation of this section 
arguably will affect the exemption rights of all 
citizens who permanently reside in Tennessee 
and receive alimony, the courts of Tennessee 
should first be given the opportunity to inter- 
pret the section and, pursuant to Rule 23 of the 
rules of the supreme court of Tennessee, the 
question should be certified by the bankruptcy 
court to the supreme court of Tennessee. Brad- 
ford Furniture Co. v. Storey (In re Storey), 172 
B.R. 872, 1994 Bankr. LEXIS 1534 (Bankr. 
M.D. Tenn. 1994). 

If the debtor’s “right to receive” meant right 
to receive from a divorce settlement or litiga- 
tion settlement or other contract right, then 
any debtor could shelter that income from 


creditors. Clearly, this is not what the legisla- 
ture intended. In re Thurman, 255 B.R. 730, 
2000 Bankr. LEXIS 1509 (Bankr. M.D. Tenn. 
2000). 

T.C.A. § 26-2-111 does not preclude a sepa- 
rate exemption by Tennessee residents for in- 
surance benefits. In re Thompkins, 263 B.R. 
223, 2001 Bankr. LEXIS 707 (Bankr. W.D. 
Tenn. 2001). 

The accident insurance exemption allowed to 
Tennessee residents by T.C.A. § 26-2-110 may 
be in addition to the personal bodily injury 
exemption allowed by T.C.A. § 26-2-111. In re 
Thompkins, 263 B.R. 223, 2001 Bankr. LEXIS 
707 (Bankr. W.D. Tenn. 2001). 


2. Similarity with Federal Exemptions. 

The Tennessee exemption under subdivision 
(2)(B) is virtually identical to the federal ex- 
emption set forth in 11 U.S.C. § 522(d)(11)(D). 
The legislative history to the federal exemption 
indicates that the provision is designed to cover 
payments in compensation of actual bodily in- 
jury, such as the loss of a limb, and is not 
intended to include the attendant costs that 
accompany such a loss, such as medical pay- 
ments, pain and suffering, or loss of earnings. 
In re Haga, 48 B.R. 492, 1985 Bankr. LEXIS 
6383 (Bankr. E.D. Tenn. 1985). 

The Tennessee exemption under subdivision 
(3) is identical to the federal exemption set 
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forth in 11 U.S.C.A. § 522(d)(11)(E). In re 
Haga, 48 B.R. 492, 1985 Bankr. LEXIS 6383 
(Bankr. E.D. Tenn. 1985). 


3. Federal Preemption. 

This section is preempted by the Employee 
Retirement Income Security Act of 1974 
(ERISA) and bankruptcy debtor could not ex- 
empt his interest in ERISA qualified pension 
and profit sharing plans. In re Sellers, 107 B.R. 
152, 1989 Bankr. LEXIS 1877 (Bankr. E.D. 
Tenn. 1989). 

While Employee Retirement Income Security 
Act-required anti-alienation clauses may pre- 
empt state law and preclude the use of judg- 
ment enforcement devices provided thereunder, 
they do not preclude inclusion of pension ben- 
efits in a debtor’s bankruptcy estate by opera- 
tion of federal law. In re Ridenour, 45 B.R. 72, 
1984 Bankr. LEXIS 4617 (Bankr. E.D. Tenn. 
1984), overruled, In re Leamon, 121 B.R. 974, 
1990 Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 
1990), overruled on other grounds, In re Lea- 
mon, 121 B.R. 974, 1990 Bankr. LEXIS 2611 
(Bankr. E.D. Tenn. 1990). 


4. Retirement or Disability Income. 

The rationale of the general assembly in 
enacting subdivision (1)(D) was to protect an 
individual’s continued right to periodic income 
upon disability or retirement to the same ex- 
tent such income was protected while that 
individual was an income-producing member of 
society. In re Clark, 18 B.R. 824, 1982 Bankr. 
LEXIS 4645 (Bankr. E.D. Tenn. 1982). 

Subdivision (1)(D) is a recognition by the 
general assembly that there is a distinction 
between the payments made or to be made 
under a trust which forms the basis for a Keogh 
Plan and the assets which constitute the corpus 
of that trust. In re Clark, 18 B.R. 824, 1982 
Bankr. LEXIS 4645 (Bankr. E.D. Tenn. 1982). 

Where the debtor had the right to receive 
payments from his IRA at any time before 
reaching age 58 merely by paying the pre- 
scribed penalty, and could receive the funds as 
a lump sum payment, the IRA was not an 
exemptible annuity. In re Peeler, 37 B.R. 517, 
1984 Bankr. LEXIS 6196 (Bankr. M.D. Tenn. 
1984). 

Proviso to subdivision (1)(D) barred debtor 
from exempting vested portion of his interest in 
pension plan. In re Faulkner, 79 B.R. 362, 1987 
Bankr. LEXIS 1758 (Bankr. E.D. Tenn. 1987), 
overruled, In re Leamon, 121 B.R. 974, 1990 
Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 1990), 
overruled on other grounds, In re Leamon, 121 
B.R. 974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990); In re Cassada, 86 B.R. 541, 1988 
Bankr. LEXIS 679 (Bankr. E.D. Tenn. 1988). 

Amount received by chapter 7 debtor under 
the Energy Employees Occupational Illness 
Compensation Program Act of 2000, 42 U.S.C. 
§ 7384 et seq., as surviving spouse of a U.S. 
department of energy employee, was fully ex- 
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empt under T.C.A. § 26-2-111(1); the act fully 
vested in a surviving spouse the right to receive 
payment of the benefits if the covered employee 
was deceased, as if the surviving spouse was 
actually the covered employee. In re Luttrell, 
313 B.R. 751, 2004 Bankr. LEXIS 1228 (Bankr. 
E.D. Tenn. 2004). 

Pre-petition deposit of debtors’ social security 
disability funds into savings account in the 
name of debtor husband’s mother for two 
months did not cause the funds to lose their 
exempt status because under the “first-in, first- 
out” approach, the funds were easily traceable 
both into and out of account, and the funds 
were commingled with only a minimal amount 
of the mother’s money; therefore, the balance of 
those funds that were on deposit in debtors’ 
account when they commenced the bankruptcy 
was fully exempt under T.C.A. § 26-2-111(1)(A) 
and 42 U.S.C. § 407. In re Hensley, 393 B.R. 
186, 2008 Bankr. LEXIS 2493 (Bankr. E.D. 
Tenn. Aug. 12, 2008). 


5. —Individual Retirement Accounts. 

The proceeds of an IRA are not exempt from 
the decedent’s estate for the lawful claim of the 
ex-wife for alimony payments. Edwards v. Ed- 
wards, 713 S.W.2d 642, 1986 Tenn. LEXIS 834 
(Tenn. 1986), cert. denied, 479 U.S. 1024, 1075S. 
Ct. 863, 93 L. Ed. 2d 819, 1987 U.S. LEXIS 3 
(1987). 


6. Tools of Trade. 

The specific $750 “tools of trade” exemption 
provided in this section does not preclude a 
debtor from claiming tools of trade as exempt 
under the general $4,000 [now $10,000] per- 
sonal property exemption provisions of § 26-2- 
102 [26-2-103]. American Bank & Trust v. 
Miller, 30 B.R. 819 (M.D. Tenn. 1983). 

Debtors’ truck and trailer were not “tools” 
that fell within the ambit of subdivision (4). In 
re Nipper, 243 B.R. 33, 1999 Bankr. LEXIS 
1687 (Bankr. E.D. Tenn. 1999). 


7. Bankruptcy. 

A debtor’s exemptions are determined as of 
the date of the filing of the bankruptcy petition. 
Subdivision (1)(C) is intended to exempt only 
payments of disability benefits actually being 
paid at the time of commencement of the bank- 
ruptcy. In re Ridenour, 45 B.R. 72, 1984 Bankr. 
LEXIS 4617 (Bankr. E.D. Tenn. 1984), over- 
ruled, In re Leamon, 121 B.R. 974, 1990 Bankr. 
LEXIS 2611 (Bankr. E.D. Tenn. 1990), over- 
ruled on other grounds, In re Leamon, 121 B.R. 
974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990). 

This section does not indicate a legislative 
intent to make § 26-2-106 an exemption for a 
debtor’s disposable earnings in bankruptcy. 
Lawrence v. Jahn (In re Lawrence), 219 B.R. 
786, 1998 U.S. Dist. LEXIS 4308 (E.D. Tenn. 
1998). 
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Payments to be received by the debtor were 
not payments established “by the debtor” but 
were merely proceeds of a divorce settlement. 
The trustee did not object to the debtor’s ex- 
emption of a portion of these funds to the extent 
that the exemption is claimed and limited pur- 
suant to T.C.A. § 26-2-102. In re Thurman, 255 
B.R. 730, 2000 Bankr. LEXIS 1509 (Bankr. 
M.D. Tenn. 2000). 

Creditor was entitled to setoff any potential 
monetary judgment amounts awarded in favor 
of the debtor in a pending tort lawsuit against 
its judgment lien; although the debtor claimed 
that she was entitled to an exemption in pro- 
ceeds awarded in a personal injury lawsuit, 
citing T.C.A. § 26-2-111, the debtor did not 
claim an exemption in any of the proceeds from 
the pending personal injury lawsuit against the 
creditor. In re Gregg, 371 B.R. 817, 2007 Bankr. 
LEXIS 3188 (Bankr. E.D. Tenn. July 2, 2007). 

Where the debtor’s fixed-term annuity was 
found to be on account of death, age or length of 
service as required by T.C.A. § 26-2-111(1)(D), 
and the monthly payment amounts would have 
been exempt from garnishment under T.C.A. 
§ 26-2-106, the payments were exempt from 
the bankruptcy estate. In re Vickers, 408 B.R. 
131, 2009 Bankr. LEXIS 1483 (Bankr. E.D. 
Tenn. June 2, 2009). 

Because Tennessee opted out of the federal 
exemptions, under T.C.A. § 26-2-112, the terms 
of T.C.A. § 26-2-111(1)(D) were controlling as to 
whether debtor’s deferred compensation plan 
could be exempted from his bankruptcy estate. 
As the plan allowed accelerated payments, it 
was not exempt. In re Lawless, — B.R. —, 2012 
Bankr. LEXIS 3345 (Bankr. E.D. Tenn. July 20, 
2012), affd, Lawless v. Newton (In re Lawless), 
— F.3d —, — ## FED App. ## (6th Cir.) —, 591 
Fed. Appx. 415, 2014 U.S. App. LEXIS 24073 
(6th Cir. Tenn. 2014), 

Chapter 7 debtors were not precluded from 
amending their schedules to claim an exemp- 
tion under T.C.A. § 26-2-110 in a portion of a 
payment their insurer made under the unin- 
sured motorist provision of their automobile 
insurance policy because the court had already 
approved a $15,000 exemption they claimed 
under T.C.A. § 26-2-111 for bodily injury; al- 
though § 26-2-111 allowed each debtor to ex- 
empt up to $7,500 and only the male debtor was 
injured in an automobile accident, the trustee 
was precluded under Fed. R. Bankr. P. 4003 
from contesting the debtors’ claim that the 
female debtor was also entitled to a $7,500 
exemption under § 26-2-111 because he did not 
file a timely objection to that claim. In re 
Reeves, 521 B.R. 827, 2014 Bankr. LEXIS 4872 
(Bankr. E.D. Tenn. Nov. 26, 2014). 
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8. Life Insurance. 

A debtor may not exempt life insurance pro- 
ceeds as payments for future earnings pursu- 
ant to subdivision (3). In re Crowell, 53 B.R. 
555, 1985 Bankr. LEXIS 5530 (Bankr. M.D. 
Tenn. 1985). 

Life insurance cannot be construed as any of 
the specific items covered by this statute. Mc- 
Lemore v. Huffines, 57 B.R. 740, 1985 U.S. Dist. 
LEXIS 23148, 1985 Bankr. LEXIS 6847 (M.D. 
Tenn. 1985). 


9. Compensation for Loss of Future Earn- 
ings. 

Debtor, who was seriously injured in an au- 
tomobile accident, was entitled to exempt all of 
the annuity contract proceeds resulting from a 
settlement of that accident, since the entire 
annuity was reasonably necessary for the sup- 
port of the debtor and the annuity, in excess of 
the $7,500.00 previously allowed as exempt 
under subdivision (2)(B), represented compen- 
sation of loss of future earnings of the debtor. In 
re Chaney, 151 B.R. 147, 1993 Bankr. LEXIS 
401 (Bankr. W.D. Tenn. 1993). 

While debtor was entitled to exempt $8,340 
in annuity payments resulting from settlement 
of personal injury lawsuit, debtor was not en- 
titled to additional exemptions for actual bodily 
injury, wrongful death, or lost earnings as those 
were not encompassed in settlement; thus, 
Trustee could sell annuity payments above 
debtor’s exemption amount because sale did not 
alter debtor’s right to receive payments of her 
exemption amount in full, and proposed sale 
met standards for nonordinary course sales. In 
re Kennedy, 552 B.R. 188, 2016 Bankr. LEXIS 
2199 (Bankr. E.D. Tenn. June 2, 2016). 


10. —Alimony. 

The alimony exemption provided in this sec- 
tion is effective only if claimed in each judicial 
proceeding in which execution, seizure, or at- 
tachment of alimony is sought. Storey v. Brad- 
ford Furniture Co., 910 S.W.2d 857, 1995 Tenn. 
LEXIS 733 (Tenn. 1995). 


11. Loss of Consortium. 

Debtor-husband was not entitled to claim a 
$7,500 exemption, separate from the $7,500 
bodily injury exemption claim by debtor-wife 
under T\C.A. § 26-2-111(2)(B), for his loss of 
consortium claim arising from a car accident 
involving the debtor-wife because the claim was 
compensation for pecuniary loss and excluded 
from the exemption. In re Chapman, 424 B.R. 
823, 2010 Bankr. LEXIS 346 (Bankr. E.D. Tenn. 
Feb. 3, 2010). 


26-2-112. Exemptions for the purpose of bankruptcy. 


The personal property exemptions as provided for in this part, and the other 


205 


EXEMPTIONS—GARNISHMENT 


26-2-112 


exemptions as provided in other sections of the Tennessee Code Annotated for 
the citizens of Tennessee, are hereby declared adequate and the citizens of 
Tennessee, pursuant to section 522 (b)(1), Public Law 95-598 known as the 
Bankruptcy Reform Act of 1978 (11 U.S.C., § 522 (b)(1)), are not authorized to 
claim as exempt the property described in the Bankruptcy Reform Act of 1978 


(11 USC § 522 (d)). 


History. 
Acts 1980, ch. 919, § 4; T.C.A., § 26-901. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 21; 13 Tenn. Juris., Exemptions 
from Execution and Attachment, § 12. 


Law Reviews. 

A Second Look at the Proposed Uniform 
Bankruptcy Exemptions: Tennessee as an Ex- 
ample (The Honorable William Houston Brown, 
Lawrence Ponoroff), 28 U. Mem. L. Rev. 647 
(1998). 


Consumers to Benefit by Recent Inflationary 
Adjustments to the Bankruptcy Code (Wesley 
H. Avery), 37 No. 9 Tenn. B.J. 30 (2001). 

Efficiency Justifications for Personal Prop- 
erty Security (James J. White), 37 Vand. L. Rev. 
473 (1984). 

Individual Debtors in Tennessee (Bruce D. 
Fisher), 32 No. 1 Tenn. B.J. 10 (1996). 

The New Bankruptcy Code, Part I: A Review 
of Some of the Significant Changes in Bank- 
ruptcy Law (Howard B. Pickard), 10 Mem. St. 
UL Rev..177: 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Application of 11 U.S.C. § 522. 

. Nonpossessory, Nonpurchase Money Secu- 
rity Interests. 

4. Pending Cases. 

5. Pension Benefits. 
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1. Constitutionality. 

The “opt-out” statute is not unconstitutional 
even though § 26-2-301 is more restrictive 
than the federal bankruptcy exemption provi- 
sions. Rhodes v. Stewart, 705 F.2d 159, 1983 
U.S. App. LEXIS 28941 (6th Cir. Tenn. Apr. 11, 
1983), cert. denied, 464 U.S. 983, 1045S. Ct. 427, 
78 L. Ed. 2d 361, 1983 U.S. LEXIS 2381 (1983). 


2. Application of 11 U.S.C. § 522. 

This “opt-out” statute prohibits Tennessee 
citizens from choosing the exemptions enumer- 
ated in 11 U.S.C. § 522(d). Consequently, in 
Tennessee, the exemptions available to a debtor 
in bankruptcy are those prescribed by state law 
and those nonsection 522(d) exemptions allow- 
able under federal law. In re Norton, 30 B.R. 
712, 1983 Bankr. LEXIS 6024 (Bankr. E.D. 
Tenn. 1983). 

Tennessee debtors in bankruptcy are limited 
to state exemptions. In re Hackler, 35 B.R. 326, 
1983 Bankr. LEXIS 4794 (Bankr. E.D. Tenn. 
1983). 

Pursuant to T.C.A. § 26-2-112, Tennessee 
has “opted out” of the federal exemptions enu- 
merated in 11 U.S.C. § 522(d). In re Luttrell, 
313 B.R. 751, 2004 Bankr. LEXIS 1228 (Bankr. 
E.D. Tenn. 2004). 

Under T.C.A. § 26-2-112, debtors were bound 
by the bankruptcy exemptions under state law 


and could not claim the exemptions provided by 
11 U.S.C. § 522. In re Chapman, 424 B.R. 823, 
2010 Bankr. LEXIS 346 (Bankr. E.D. Tenn. 
Feb. 3, 2010). 


3. Nonpossessory, Nonpurchase Money 
Security Interests. 

Since the state “opt-out” statute (this sec- 
tion), on its face, declares that only the exemp- 
tions specified in 11 U.S.C. § 522(d) are super- 
seded, this state exemption law cannot and 
should not be interpreted as an attempt to deny 
Tennessee residents the benefits of 11 U.S.C. 
§ 522(f) which provides for the avoidance of 
nonpossessory, nonpurchase money security 
liens; the clear intent of the Tennessee legisla- 
ture was to supersede only the specific mon- 
etary limits provided in § 522(d). American 
Bank & Trust v. Miller, 30 B.R. 819 (M.D. Tenn. 
1983). 

The state may circumvent the federal avoid- 
ance statute by excluding encumbered property 
from the state’s list of exemptions, may specify 
the type of property interest which qualifies for 
the exemption and not just specify particular 
items of property and their amounts, and credi- 
tor in chapter 7 case was entitled to retain 
nonpossessory, nonpurchase money security in- 
terest in debtor’s household goods. In re Pine, 
717 F.2d 281, 1983 U.S. App. LEXIS 24182 (6th 
Cir. Tenn. 1983), cert. denied, Pine v. Credi- 
thrift of Am., Inc., 466 U.S. 928, 1048S. Ct. 1711, 
80 L. Ed. 2d 183, 1984 U.S. LEXIS 1724 (1984). 


4, Pending Cases. 

This section applies to all pending bank- 
ruptcy cases in which timely objections to the 
application of federal exemptions has been 
made. In re Matheney, 35 B.R. 62, 1983 Bankr. 
LEXIS 5011 (Bankr. M.D. Tenn. 1983). 
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In holding this section valid and as success- 
fully opting out of federal exemption scheme, 
the decision was applied to pending cases 
where objections had been raised, as well as 
future cases, because the change in decision 
was not unforeseeable, it enabled debtors to 
receive the benefits the legislature intended 
them to get, and there was no substantial 
hardship because the objections to the exemp- 
tions election were timely, and the debtors 
exemption election never finalized. In re Frye, 
33 B.R. 653, 1983 Bankr. LEXIS 5305 (Bankr. 
M.D. Tenn. 1983). 


5. Pension Benefits. 

While Employee Retirement Income Security 
Act-required anti-alienation clauses may pre- 
empt state law and preclude the use of judg- 
ment enforcement devices provided thereunder, 
they do not preclude inclusion of pension ben- 
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efits in a debtor’s bankruptcy estate of opera- 
tion of federal law. In re Ridenour, 45 B.R. 72, 
1984 Bankr. LEXIS 4617 (Bankr. E.D. Tenn. 
1984), overruled, In re Leamon, 121 B.R. 974, 
1990 Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 
1990), overruled on other grounds, In re Lea- 
mon, 121 B.R. 974, 1990 Bankr. LEXIS 2611 
(Bankr. E.D. Tenn. 1990). 

Because Tennessee opted out of the federal 
exemptions, under T.C.A. § 26-2-112, the terms 
of T.C.A. § 26-2-111(1)(D) were controlling as to 
whether debtor’s deferred compensation plan 
could be exempted from his bankruptcy estate. 
As the plan allowed accelerated payments, it 
was not exempt. In re Lawless, — B.R. —, 2012 
Bankr. LEXIS 3345 (Bankr. E.D. Tenn. July 20, 
2012), affd, Lawless v. Newton (In re Lawless), 
— F.3d —, — ## FED App. ## (6th Cir.) —, 591 
Fed. Appx. 415, 2014 U.S. App. LEXIS 24073 
(6th Cir. Tenn. 2014). 


26-2-113. Exemptions in criminal cases — Exemptions not applicable 
in certain cases. 


Property exempted by this part shall be exempt from seizure in criminal as 
well as in civil cases, but the same shall not be exempt from distress or sale for 
taxes; or for fines and costs for voting out of the civil district or ward in which 
the voter lives; or for carrying deadly or concealed weapons contrary to law; or 
for giving away or selling intoxicating liquors on election days. 


History. Exemptions From Execution and Attachment, 
Acts 1978, ch. 915, § 18; modified; T.C.A.,  §§ 2, 11. 

§ 26-212. 

Textbooks. 


Tennessee Jurisprudence, 13 Tenn. Juris., 


26-2-114. Procedure for exercising exemption — Notice. 


(a) Should a bona fide citizen permanently residing in Tennessee become a 
judgment debtor, such debtor must exercise the exemption as provided in 
§ 26-2-103 by filing a list of all the items owned, constructive or actual, which 
the judgment debtor chooses to declare as exempt, together with the value of 
each such item. Such listing shall be on oath and filed with the court having 
jurisdiction. Furthermore, the judgment debtor may modify or amend the 
listing from time to time as the individual deems necessary. 

(b) Such claim for exemption by way of listing, modification or amendment 
thereto may be filed either before or after the judgment in the case has become 
final and shall have effect as to any execution issued after the date such claim 
for exemption is filed. However, subject to such exemption as is further set 
forth herein, a claim for exemption filed after the judgment has become final 
will have no effect as to an execution which is issued prior to the date the claim 
for exemption is filed, and as to such preexisting execution the claim for 
exemption shall be deemed waived. 

(c) It is the duty of the clerk of the court from which process is issued to 
cause to be stapled to, printed upon or otherwise securely affixed to the 
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warrant, summons or other leading process in the action a typed or printed 
notice which shall read as follows: 


NOTICE 


TO THE DEFENDANT OR DEFENDANTS: 

Tennessee law provides a ten thousand dollar ($10,000) personal prop- 
erty exemption from execution or seizure to satisfy a judgment. If a 
judgment should be entered against you in this action and you wish to 
claim property as exempt, you must file a written list, under oath, of the 
items you wish to claim as exempt with the clerk of the court. The list may 
be filed at any time and may be changed by you thereafter as necessary; 
however, unless it is filed before the judgment becomes final, it will not be 
effective as to any execution or garnishment issued prior to the filing of the 
list. Certain items are automatically exempt by law and do not need to be 
listed; these include items of necessary wearing apparel for yourself and 
your family, and trunks or other receptacles necessary to contain such 
apparel, family portraits, the family Bible, and school books. Should any of 
these items be seized, you would have the right to recover them. If you do 
not understand this exemption right or how to exercise it, you may wish to 


seek the counsel of a lawyer. 


History. 

Acts 1978, ch. 915, § 4; impl. am. Acts 1980, 
ch. 919, § 2; modified; T.C.A., § 26-2038; Acts 
2011, ch. 60, § 1. 


Section to Section References. 
This section is referred to in § 26-2-115. 


Textbooks. 

Tennessee Jurisprudence, 13 Tenn. Juris., 
Exemptions From Execution and Attachment, 
§21h 


Attorney General Opinions. 
Effect of § 26-2-407 on this section, OAG 
90-89, 1990 Tenn. AG LEXIS 98 (10/1/90). 
Garnishment priority and duration of liens, 
OAG 95-072, 1995 Tenn. AG LEXIS 85 (7/6/95). 
Applicability of this title to collection of court 
costs, OAG 99-003, 1999 Tenn. AG LEXIS 11 
(1/19/99). 


NOTES TO DECISIONS 


Analysis 


1. Failure to Exercise Exemption. 

2. Prior Executions. 

3. Liens. 

1. Failure to Exercise Exemption. 

A debtor cannot exempt property under 11 
U.S.C. § 522(b) that would not be exempt un- 
der state law because of a failure of the debtor 
to exercise his exemption as required by sub- 
section (b) of this section. In re Norton, 30 B.R. 
712, 1983 Bankr. LEXIS 6024 (Bankr. E.D. 
Tenn. 1983). 


2. Prior Executions. 

The parties’ joint stipulations did not support 
a conclusion that the debtor’s exemption in life 
insurance policy claimed as exempt in bank- 


ruptcy under § 26-2-102 [26-2-103] was ineffec- 
tive as to executions which may have been 
issued by the judgment creditor. In re Clemmer, 
184 B.R. 935, 1995 Bankr. LEXIS 1077 (Bankr. 
E.D. Tenn. 1995). 


3. Liens. 

The bankruptcy court overruled the credi- 
tor’s objection to the debtor’s claimed exemp- 
tion under Tennessee state law where it found 
that the creditor’s case law was no longer good 
law and the garnishment lien impaired an 
exemption that the debtor was entitled to un- 
der the Bankruptcy Code; the creditor’s judicial 
lien could be avoided. In re Lafoon, 278 B.R. 
767, 2002 Bankr. LEXIS 573 (Bankr. E.D. Tenn. 
2002), affd, — F. Supp. 2d —, 2002 U.S. Dist. 
LEXIS 27405 (E.D. Tenn. June 13, 2002). 
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26-2-115. Examination of judgment debtor and others. 


(a) Upon proper application by the judgment creditor, the judgment creditor 
may examine any person, including the judgment debtor, in order to determine 
the truth and correctness of the facts stated in the judgment debtor’s listing as 
provided in § 26-2-114. 

(b) Upon application of the judgment creditor, the court may inquire into the 
truth and sufficiency of the debtor’s claim for exemption, and may, where the 
debtor knowingly makes false claim for exemption, enter an order denying the 
debtor the right to make further claim for exemption as to that creditor’s 
judgment. The clerk shall immediately forward a copy thereof to the employer. 
The creditor may likewise challenge the employer’s answer in the manner now 


provided by law. 


History. 
Acts 1978, ch. 915, §§ 6, 10; T.C.A., §§ 26- 
205, 26-209. 


NOTES TO DECISIONS 


Analysis 


1. Scope of Subsection (b). 
2. Rights After Notice. 


1. Scope of Subsection (b). 

Subsection (b) only pertains to the truth and 
sufficiency of a debtor’s claim of exemption of 
personal property under §§ 26-2-102 [26-2- 
103] and 26-2-114, rather than a debtor’s bad 
faith actions that occurred prior to claiming the 
exemption. In re Clemmer, 184 B.R. 935, 1995 
Bankr. LEXIS 1077 (Bankr. E.D. Tenn. 1995); 
In re Sumerell, 194 B.R. 818, 1996 Bankr. 
LEXIS 407 (Bankr. E.D. Tenn. 1996). 


In accord with In re Clemmer. SeelIn re Su- 
merell, 194 B.R. 818, 1996 Bankr. LEXIS 407 
(Bankr. E.D. Tenn. 1996). 


2. Rights After Notice. 

The service of the garnishment notice created 
a lien upon the funds of the debtor in the hands 
of the garnishee and virtually made him a 
trustee of those funds, which, from the time of 
the service of notice, were in custodia legis, so 
that the garnishee had no right to deal with 
them except under the direction of the court. 
Cumberland Tel. & Tel. Co. v. Jenkins, 1 Tenn. 
Civ. App. (1 Higgins) 203 (1910) (decisions un- 
der prior law). 


PART 2 
GARNISHMENT 


26-2-201. Part definitions. 
As used in this part: 


(1) “Clerk” means a clerk of a court of general sessions, the courts of 
record or any other courts duly established under the laws of Tennessee; 

(2) “Court” means the court of general sessions, the courts of record or any 
other courts duly established under the law of Tennessee; 

(3) “Property, debts, and effects” includes real estate and choses in action, 
whether due or not, and judgments before a court; also money or stocks in an 


incorporated company. 
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History. 
Acts 1978, ch. 915, § 21; modified; T.C.A., 
§ 26-231. 


Cross-References. 
Short title of chapter, § 26-2-101. 


Section to Section References. 
This part is referred to in § 50-2-105. 
This section is referred to in § 50-2-105. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment § 172; 12 Tenn. 
Juris., Executions, § 51. 
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Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Attorney General Opinions. 

Deducting from employee’s wages employer’s 
fee for processing child support wage assign- 
ment, OAG 84-004, 1984 Tenn. AG LEXIS 345 
(1/4/84). 

Issuance of execution in the form of fieri 
facias together with garnishment, OAG 84-187, 
1984 Tenn. AG LEXIS 160 (6/22/84). 


NOTES TO DECISIONS 


1. Clerks of Court. 

The legislature’s revision of the garnishment 
statutes, which redefined “property, debts, and 
effects” to include judgments before all Tennes- 
see courts, rather than merely judgments be- 


fore (former) justice of the peace courts, did not 
change the common law rule that clerks of 
court are exempt from garnishment. Voyles v. 
State Farm Ins. Co., 743 S.W.2d 165, 1987 
Tenn. App. LEXIS 2766 (Tenn. Ct. App. 1987). 


26-2-202. Property, debts and effects liable to satisfy judgment. 


All property, debts and effects of the defendant in the possession or under the 
control of the garnishee shall be liable to satisfy the plaintiffs judgment, from 
the service of the notice, or from the time they came into the plaintiffs hands, 
if acquired subsequent to the service of notice, and before judgment. 


History. 
Acts 1978, ch. 915, § 21; T.C.A., § 26-231. 


Cross-References. 

Action commenced by garnishment, title 29, 
Chi. 

Garnishment on distress warrant, § 67-1- 
1203. 

Property exempt, title 26, ch. 2, part 1. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 338. 


Law Reviews. 
Creditor’s Rights — Garnishment of Claim 


for Personal Injury — Property Vesting in the 
Bankruptcy Trustee, 40 Tenn. L. Rev. 508. 
Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 
Forms of Relief, 4 Mem. St. U.L. Rev. 400. 
Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 
The Collection of Debts from Insolvent and 
Fully Mortgaged Debtors (John A. Walker, Jr.), 
43 Tenn. L. Rev. 399. 


Attorney General Opinions. 

Single garnishment based on multiple judg- 
ments not authorized, OAG 98-018, 1998 Tenn. 
AG LEXIS 18(1/15/98). 


NOTES TO DECISIONS 


Analysis 
. In General. 
. Rights Statutory and Summary. 
Purpose. 


Alternative Methods of Enforcement. 
. Property Subject to Garnishment. 

. Property Not Subject to Garnishment. 
. Clerks of Court. 


RP NOTRwWN 


. In General. 
The Tennessee garnishment statute must be 
viewed as creating a supplementary action. 


Overman v. Overman, 412 F. Supp. 411, 1976 
U.S. Dist. LEXIS 16480 (E.D. Tenn. 1976). 

A garnishment proceeding in a federal re- 
moval case must be viewed as a supplemental 
and not independent civil action since it is an 
ancillary proceeding based on a valid, unsatis- 
fied judgment and execution. Overman v. Over- 
man, 412 F. Supp. 411, 1976 U.S. Dist. LEXIS 
16480 (E.D. Tenn. 1976). 


2. Rights Statutory and Summary. 
Garnishment is purely a statutory proceed- 
ing and is in derogation of the common law. 
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General Truck Sales, Inc. v. Simmons, 208 
Tenn. 51, 343 S.W.2d 884, 1961 Tenn. LEXIS 
393 (1961). 


3. Purpose. 

Sole purpose of this section was to refer to 
those types of contract actions which are gar- 
nishable under state law, and had no applica- 
tion when read in light of actions based in tort. 
In re Anderson, 345 F. Supp. 840, 1972 U.S. 
Dist. LEXIS 12821 (E.D. Tenn. 1972), affd, 
Anderson v. University of Tennessee, 474 F.2d 
1398, 1973 U.S. App. LEXIS 10713 (6th Cir. 
1973). 


4. Alternative Methods of Enforcement. 

The holder of a judgment in Tennessee may 
seek enforcement either through execution un- 
der chapter 1 of this title or through garnish- 
ment, but there is no provision for supplemen- 
tary proceedings for the collection of judgments 
aside from the supplementary procedure for 
examination. Nelson v. Maiden, 402 F. Supp. 
1307, 1975 U.S. Dist. LEXIS 12131 (E.D. Tenn. 
1975). 


5. Property Subject to Garnishment. 

Obligation of insurer, under settlement op- 
tion elected by life insurance beneficiary to 
make installment payments, is subject to at- 
tachment by garnishment as the payments 
become due. John Hancock Mut. Life Ins. Co. v. 
Frost Nat’l Bank, 393 F. Supp. 204, 1974 U.S. 
Dist. LEXIS 5766 (E.D. Tenn. 1974), aff'd with- 
out opinion, 516 F.2d 901 (6th Cir. Tenn. 1975), 
affd without opinion, John Hancock Mut. Life 
Ins. Co. v. Frost Nat'l] Bank, 516 F.2d 901 (6th 
Cir. 1975). 


6. Property Not Subject to Garnishment. 

Rights to change maturity dates of annuity 
policies or to change the designated beneficia- 
ries under the death benefit provisions, while 
they may be property, were not property in the 
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possession of the issuers of the policies and 
therefore could not be reached by writs of 
garnishment directed at the issuers. Overman 
v. Overman, 570 S.W.2d 857, 1978 Tenn. LEXIS 
637 (Tenn. 1978). 

Although the issuers of annuity policies had 
an existing obligation to the issuee to make 
payments to him according to the terms of the 
annuities should he live until their dates of 
maturity, this obligation, whether it was char- 
acterized as a debt or as a chose in action, was 
not subject to garnishment because it is contin- 
gent on a future event — the issuee’s survival 
until the dates of maturity. If he should die 
before the contracts mature, the issuers will 
never be indebted to the issuee in any amount. 
Overman v. Overman, 570 S.W.2d 857, 1978 
Tenn. LEXIS 637 (Tenn. 1978). 

While obligations that are certain, although 
not presently due, are subject to garnishment, 
obligations that are contingent, in that they 
may never become due, are not. Overman v. 
Overman, 570 S.W.2d 857, 1978 Tenn. LEXIS 
637 (Tenn. 1978). 


7. Clerks of Court. 

Funds in the custody of clerks of the courts 
are funds in custodia legis, in the custody of the 
law, are not subject to execution at law and 
cannot therefore be reached by garnishment. 
Voyles v. State Farm Ins. Co., 743 S.W.2d 165, 
1987 Tenn. App. LEXIS 2766 (Tenn. Ct. App. 
1987). 

The general assembly’s revision of the gar- 
nishment statutes, which redefined “property, 
debts, and effects” to include judgments before 
all Tennessee courts, rather than merely judg- 
ments before (former) justice of the peace 
courts did not change the common law rule that 
clerks of court are exempt from garnishment. 
Voyles v. State Farm Ins. Co., 743 S.W.2d 165, 
1987 Tenn. App. LEXIS 2766 (Tenn. Ct. App. 
1987). 


(a) The officer may summon, in writing, any person as garnishee, to appear 
at the court from which the execution is issued, or before any other court to 
whom the execution is returnable, as the case may be and answer the 
garnishment, at a time set by the clerk of the court not less than ten (10) 
business days after date of service, except that such ten-day requirement shall 
not apply when the execution was issued from a court and either the officer or 
the clerk of the court shall set the time when such garnishee shall appear. 

(b) The summons to the garnishee shall notify the garnishee as follows: 

NOTICE — Although you have a longer time in which to answer the court 


concerning this garnishment, you must do the following on the same day you 


receive the garnishment, or on the next working day. Determine if you 
possess or control money or property of the judgment debtor. If so, within 


that same time period, you shall furnish a copy of the garnishment summons 
and Notice to Judgment Debtor by mailing them first class, postage prepaid, 
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to the judgment debtor’s last known address as shown by your records, or by 
actual delivery to the judgment debtor. If the address shown by your records 
differs from that shown on this execution form, you shall also mail a copy of 
the garnishment and notice to the latter address. 

(c) As used in this section, unless the context otherwise requires, “business 
day” means any day other than a Saturday, Sunday, legal holiday, or a day 
when the clerk’s office is closed. 

(d) Ifthe service of the summons is made upon an employee of the garnishee 
rather than the garnishee, and such employee is also the judgment debtor, 
such summons is voidable by the court by reason of improper service. If the 
court so voids the summons for this reason, it shall not be effective as to the 


garnishee. 


History. 

Acts 1978, ch. 915, § 22; T.C.A., § 26-232; 
Acts 1988, ch. 934, § 13; 2008, ch. 642, §§ 1, 2; 
2009, ch.93937'$$-1,23:2010) chiv6ly$ 


Compiler’s Notes. 

Acts 2009, ch. 398, § 3 provided that court 
clerks shall not be required to print new gar- 
nishment forms, but may, within their discre- 
tion, make any necessary changes to existing 
forms, without incurring costs, and only print 
new forms at their discretion. 


Cross-References. 

Action commenced by garnishment, title 29, 
chit 

Garnishment on distress warrant, § 67-1- 
1208. 

Privilege of witness against process, § 24-2- 
106. 


Service of garnishment summons, § 26-2- 
216. 


Section to Section References. 
This section is referred to in § 26-2-403. 


Law Reviews. 

Commencing an Action by Garnishment, 23 
Tenn. L. Rev. 211. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


Attorney General Opinions. 

Single garnishment based on multiple judg- 
ments not authorized, OAG 98-018, 1998 Tenn. 
AG LEXIS 18 (1/15/98). 

Applicability of this title to collection of court 
costs, OAG 99-003, 1999 Tenn. AG LEXIS 11 
(1/19/99). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Accrual of Lien. 

. —Generally. 

. —Priority of Lien. 

—Second Garnishment. 

Bill of Discovery. 

Corporation as Garnishee. 

. Governmental Immunity. 

. Judgment and Execution. 

10. Jurisdiction to Try Garnishment. 

11. —Place Where Garnishee to Appear. 

12. Notice Requirements. 

13. Property Subject to Garnishment. 

14. —Infant’s Effects. 

15. —Intangible Right. 

16. —Salary Paid in Advance. 

17. Response of Officer. 

18. Rights Statutory and Summary. 

19. Suit by Principal Defendant Against Gar- 
nishee Pending Garnishment Proceed- 
ings. 

20. Waiver. 


OMBDNAMNAP WHE 


1. In General. 

The process of garnishment is a means to be 
resorted to for sequestering and appropriating 
the effects of a debtor, where property liable to 
execution, sufficient to satisfy the execution, 
cannot be found. It is a process additional to an 
execution, different from an execution, for, if 
the same thing, the execution alone would 
serve the purpose. English v. King, 57 Tenn. 
666, 1873 Tenn. LEXIS 285 (1873). 

As acondition precedent to garnishment on a 
judgment, an execution must have issued on 
the judgment. General Truck Sales, Inc. v. 
Simmons, 208 Tenn. 51, 343 S.W.2d 884, 1961 
Tenn. LEXIS 393 (1961). 


2. Accrual of Lien. 


3. —Generally. 

Garnishment fastens on any debt, whether 
due or not, owing by the garnishee, or any 
property of the debtor in his hands, either at 
the time of service of the notice in garnishment 
or at the time of answer or in the meantime. 
Lockett v. Beaver, 97 Tenn. 396, 37 S.W. 140, 
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1896 Tenn. LEXIS 158 (1896); Timothy Dry 
Goods Co. v. Hyde, 5 Tenn. App. 491, — S.W. —, 
1927 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1927). 


4. —Priority of Lien. 

The service of notice of garnishment does not 
have the retroactive effect of fixing a lien upon 
the effects of the judgment debtor, in the hands 
of the garnishee, from the teste of the execu- 
tion. Therefore, an attachment, levied upon 
such effects, has priority over a garnishment 
subsequently served under an execution, al- 
though the teste of the execution antedated the 
levy of the attachment. English v. King, 57 
Tenn. 666, 1873 Tenn. LEXIS 285 (1873). 


5. —Second Garnishment. 

Where an execution was alive, and a second 
garnishment was procured, and it and the 
judgment are still unsatisfied by the first gar- 
nishment, the second garnishment was valid. 
Rowland v. Quarles, 20 Tenn. App. 470, 100 
S.W.2d 991, 19386 Tenn. App. LEXIS 38 (Tenn. 
Ct. App. 1936). 


6. Bill of Discovery. 

A garnishee has a right to file his bill of 
discovery against a plaintiff in an action at law 
and compel him to say whether his judgment 
against the debtor has not been satisfied in 
whole or in part, and to use the answer so 
obtained as evidence in the motion against 
himself. Hinkle v. Currin, 20 Tenn. 74, 1839 
Tenn. LEXIS 17 (1839). 

The right of a party to hold a garnishee liable 
to answer depends upon the existence in his 
favor of an unsatisfied judgment against his 
debtor, for, if it be satisfied, or if the debtor have 
property out of which it may be satisfied, he has 
no right to summon a garnishee. Hinkle v. 
Currin, 20 Tenn. 74, 1839 Tenn. LEXIS 17 
(1839). 


7. Corporation as Garnishee. 

A bank corporation is subject to the process of 
garnishment, as the word “person” includes a 
“corporation.” Adams v. City of Memphis, 3 
Shan. 392 (1875). 


8. Governmental Immunity. 

The same immunity against proceedings by 
garnishment which is extended to agencies of 
the government of this state extends to agen- 
cies of other governments, so that the salary of 
an employee of a railroad operated by the 
United States government was not subject to 
garnishment. Dickens v. Bransford Realty Co., 
141 Tenn. 387, 210 S.W. 644, 1918 Tenn. LEXIS 
100 (1919). 

It is the policy of the state to hold immune 
from garnishment all governmental agencies. 
Home Owners’ Loan Corp. v. Hardie & Caudle, 
171 Tenn. 43, 100 S.W.2d 238, 1936 Tenn. 
LEXIS 58, 108 A.L.R. 702 (1936). 


EXECUTION 


212 


Home Owners Loan Corporation is a govern- 
mental agency immune from the provisions of 
this section with reference to garnishment as 
the act creating such agency discloses neither 
an express or implied intention to subject such 
agency to garnishment and since such agency 
has no property subject to execution, attach- 
ment or garnishment for the reason that all its 
funds are in custody of and under control of the 
treasurer of the United States so that process 
could not reach them: Home Owners’ Loan 
Corp. v. Hardie & Caudle, 171 Tenn. 438, 100 
S.W.2d 238, 19386 Tenn. LEXIS 58, 108 A.L.R. 
702 (1936). 


9. Judgment and Execution. 

In order to sustain the garnishment and to 
obtain a judgment against the garnishee, there 
must be a valid, subsisting, and unsatisfied 
judgment against the defendant, and there 
must also be an execution shown by the record 
to exist. Seawell v. Murphy, 3 Tenn. 478, 1814 
Tenn. LEXIS 38 (1814); Kaylor v. Brunswick & 
Bro., 538 Tenn. 235, 1871 Tenn. LEXIS 348 
(1871); Nashville & C.R.R. v. Todd, 58 Tenn. 
549, 1872 Tenn. LEXIS 298 (1872); Karr v. 
Schade, 75 Tenn. 294, 1881 Tenn. LEXIS 118 
(1881); Bryant v. Bigelow, 77 Tenn. 135, 1882 
Tenn. LEXIS 22 (1882); Walton v. Sharp, 79 
Tenn. 578, 1883 Tenn. LEXIS 110 (1883). 

Under this section the garnishment is in the 
nature of a sequestration of the judgment 
debtor, and not a distinct suit. It is an inciden- 
tal proceeding in the main or original cause. It 
must be based on a valid, subsisting, unsatis- 
fied judgment and execution against the judg- 
ment debtor. Rowland v. Quarles, 20 Tenn. App. 
470, 100 S.W.2d 991, 1936 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 1936). 

A valid, existing execution is essential to the 
validity of a garnishment. Saunders v. Moore, 
21 Tenn. App. 375, 110 S.W.2d 1046, 1937 Tenn. 
App. LEXIS 40 (Tenn. Ct. App. 1937). 


10. Jurisdiction to Try Garnishment. 

A proceeding on execution by garnishment is 
in the nature of a sequestration of the effects of 
a debtor in the hands of his debtor for the 
payment of his debts, and may be tried by any 
tribunal, including a justice (now general ses- 
sions court), to the extent of its execution pro- 
cess; as, where a justice rendered judgment 
upon a note, within his jurisdiction but beyond 
his jurisdiction on an open account, he may 
render judgment against the garnishee in- 
debted to the defendant by open account, for an 
amount sufficient to satisfy the execution, al- 
though he would not have jurisdiction of a 
direct suit upon the account because the 
amount thereof exceeded his jurisdiction. 
Cheairs v. Slaten, 22 Tenn. 101, 1842 Tenn. 
LEXIS 38 (1842). 


11. —Place Where Garnishee to Appear. 
The law contemplates a person’s being sum- 
moned to appear at the place where the judg- 
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ment on which the execution issued was en- 
tered; and so, the judgment being one of the 
Supreme Court, and having been entered and 
execution having been issued, while it was in 
session at Nashville, the garnishee is to be 
summoned to appear there. In re Mechanics’ 
Bank & Trust Co., 144 Tenn. 495, 234 S.W. 332, 
1921 Tenn. LEXIS 51 (1921). 


12. Notice Requirements. 

Garnishment notice must be issued by the 
execution officer, and not by the clerk of the 
court or the justice of the peace (now general 
sessions court) issuing the execution, and such 
notice issued by the clerk or justice may be 
avoided by demurrer to it. Hogshead v. Car- 
ruth, 13 Tenn. 226, 13 Tenn. 227, 1833 Tenn. 
LEXIS 147 (1833); Moody & Bigelow v. Alter, 
Winston & Co., 59 Tenn. 142, 1873 Tenn. LEXIS 
36 (1873); Miller, Stewart & Co. v. O'Bannon, 
72 Tenn. 398, 1880 Tenn. LEXIS 33 (1880). 

A judgment against a garnishee rendered 
without service of written notice, waiver 
thereof, or appearance is void. Verbal notice 
alone does not suffice. Illinois Cent. R.R. v. 
Brooks, 90 Tenn. 161, 16 S.W. 77, 1891 Tenn. 
LEXIS 7, 25 Am. St. Rep. 673 (1891). 


13. Property Subject to Garnishment. 

Funds of a levee district board were not 
subject to garnishment. Board of Directors v. 
Bodkin, 108 Tenn. 700, 69 S.W. 270, 1902 Tenn. 
LEXIS 18 (1902). 


14. —Infant’s Effects. 

Where a judgment is properly rendered 
against an infant, one who became his surety 
for payment and satisfied the judgment may 
have resort by garnishment of infant’s funds in 
the hands of his guardian, the garnishee. Dial 
v. Wood, 68 Tenn. 296, 1878 Tenn. LEXIS 12 
(1878). 


15. —Intangible Right. 

Where an insurance company was garnishee 
and notice of garnishment was not served on it 
but service was accepted by the insurance com- 
missioner, it was not effective to impound the 
intangible right under a policy, there being no 
manucaption or seizure of the policy or its 
proceeds. Fidelity Phenix Fire Ins. Co. v. Ford 
& Cantrell, 164 Tenn. 107, 46 S.W.2d 64, 1931 
Tenn. LEXIS 19 (1932), rehearing denied, 164 
Tenn. 107, 47 S.W.2d 558 (1932). 

The voluntary appearance by answer of an 
insurance company as garnishee, which did not 
admit liability, could not operate to transfer to 
the custody of the court the intangible right 
alleged to exist in favor of the principal defen- 
dant against such company. Fidelity Phenix 
Fire Ins. Co. v. Ford & Cantrell, 164 Tenn. 107, 
46 S.W.2d 64, 1931 Tenn. LEXIS 19 (1932), 
rehearing denied, 164 Tenn. 107, 47 S.W.2d 558 
(1932). 


16. —Salary Paid in Advance. 
Where an employee is paid in advance the 
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payments cannot be garnisheed since the gar- 
nishment process reaches only debts absolutely 
existing. Rowland v. Quarles, 20 Tenn. App. 
470, 100 S.W.2d 991, 1936 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 1936). 


17. Response of Officer. 

Where on the day execution was issued the 
officer summoned the garnishee, without at- 
tempting to find personal property of the debtor 
but would have found no personal property if he 
had looked, made sufficient response on the 
back of the execution but did not return it to the 
justice (now general sessions court) and then 
again summoned the garnishee by use of the 
same execution within the 30 day limit and 
again made response and this time returned it 
to the justice the second garnishment was 
valid. Rowland v. Quarles, 20 Tenn. App. 470, 
100 S.W.2d 991, 1936 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 1936). 


18. Rights Statutory and Summary. 

A garnishment proceeding predicated upon 
an execution in the hands of the sheriff is in the 
nature of a sequestration of the effects of the 
debtor for the payment of the judgment against 
him. It is purely statutory and summary in 
character. Rucker v. Aymett, 186 Tenn. 672, 212 
S.W.2d 659, 1948 Tenn. LEXIS 597 (1948). 


19. Suit by Principal Defendant Against 
Garnishee Pending Garnishment 
Proceedings. 

The fact that proceedings are pending 
against garnishee does not preclude right of 
action by principal defendant against the gar- 
nishee. Fidelity Phenix Fire Ins. Co. v. Ford & 
Cantrell, 164 Tenn. 107, 46 S.W.2d 64, 1931 
Tenn. LEXIS 19 (1932), rehearing denied, 164 
Tenn. 107, 47 S.W.2d 558 (1932). 


20. Waiver. 

The appearance and answer of the garnishee 
will operate as a waiver of any objection to the 
garnishment summons or notice, or its service. 
Hearn v. Crutcher, 12 Tenn. 461, 1833 Tenn. 
LEXIS 79 (1833); Moody & Bigelow v. Alter, 
Winston & Co., 59 Tenn. 142, 1873 Tenn. LEXIS 
36 (1873); Miller, Stewart & Co. v. O’Bannon, 
72 Tenn. 398, 1880 Tenn. LEXIS 33 (1880); 
Miller v. Wilson, 86 Tenn. 495, 7S.W. 638, 1888 
Tenn. LEXIS 1 (1888); Illinois Cent. R.R. v. 
Brooks, 90 Tenn. 161, 16 S.W. 77, 1891 Tenn. 
LEXIS 7, 25 Am. St. Rep. 673 (1891). 

Though exemption of emoluments of munici- 
pal employees from garnishment on grounds of 
public policy may be invoked by either the 
employer or the employee and may not be 
waived by either, a creditor may reach a judg- 
ment against a municipality for fees due a 
former employee, where the municipality elects 
to submit to garnishment. Baird v. Rogers, 95 
Tenn. 492, 32 S.W. 630, 1895 Tenn. LEXIS 121 
(1895). 
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Although the justice’s judgment against gar- 
nishee did not purport to be conditional and 
was incomplete and uncertain as respects the 
party against whom rendered, the defects were 
waived where garnishee appeared and took 
part in hearing on the merits without question- 
ing its form. Rowland v. Quarles, 20 Tenn. App. 
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470, 100 S.W.2d 991, 1936 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 1936). 

Appearance and answer by construction com- 
pany operated as a waiver of debtor’s objections 
to summons or garnishment. General Truck 
Sales, Inc. v. Simmons, 208 Tenn. 51, 343 
S.W.2d 884, 1961 Tenn. LEXIS 393 (1961). 


26-2-204. Examination of garnishee — Answer. 


(a) The garnishee may be required to answer under oath: 

(1) Whether such garnishee is, or was at the time of the garnishment, 
indebted to the defendant; if so, how and to what amount; 

(2) Whether such garnishee had in possession or under such garnishee’s 


control any property, debts, or effects belonging to the defendant, at the time 
of serving the notice, or has at the time of answering, or has had at any time 
between the date of service and the time of answering; if so, the kind and 


amount; 


(3) Whether there are, to such garnishee’s knowledge and belief, any and 
what property, debts, and effects in the possession or under control of any 


other, and what, person; 


(4) Such other questions appearing on or attached to the original execu- 
tion put to the garnishee by the court of the judgment creditor as may tend 


to elicit the information sought. 


(b) The garnishee may appear and make an answer initially either in person 


or by filing a written answer. 


History. 
Acts 1978, ch. 915, § 28; T.C.A., § 26-233; 
Acts 1986, ch. 761, § 1. 


Cross-References. 
Appearance and answer by garnishee, § 29- 
7-103. 


Section to Section References. 
This section is referred to in §8§ 26-2-402, 
29-7-107. 


Law Reviews. 

The Collection of Debts from Insolvent and 
Fully Mortgaged Debtors (John A. Walker, Jr.), 
43 Tenn. L. Rev. 399. 


Attorney General Opinions. 

Issuance of execution in the form of fieri 
facias together with garnishment, OAG 84-187, 
1984 Tenn. AG LEXIS 160 (6/22/84). 
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1. Property Subject. 


2. —Advance Payments. 

Where an employee is paid in advance the 
payments cannot be garnisheed since the gar- 
nishment process reaches only debts absolutely 
existing. Rowland v. Quarles, 20 Tenn. App. 
470, 100 S.W.2d 991, 1936 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 1936). 


. —“Debts” — Scope of Term. 

The word “debts” does not include an intan- 
gible expectancy dependent on the will of the 
debtor, but a chose in action existent at time of 
levy. Van Vleet v. Stratton, 91 Tenn. 473, 19 
S.W. 428, 1892 Tenn. LEXIS 17 (1892). 


4, —Rents Payable to Mortgagee. 

Where the garnishee answered that rents 
collected by him were payable to a mortgagee of 
the judgment debtor, the test of plaintiffs right 
to judgment against the garnishee is whether 
the judgment debtor might by suit against the 
garnishee recover such rents. Grannis-Blair 
Audit Co. v. Maddux, 167 Tenn. 297, 69 S.W.2d 
238, 1933 Tenn. LEXIS 40 (1934). 


5. Lien of Garnishment. 


6. —Accrual. 

The service of notice of garnishment does not 
have the retroactive effect of fixing a lien upon 
the effects of the judgment debtor, in the hands 
of the garnishee, from the teste of the execu- 
tion. Therefore, an attachment, levied upon 
such effects, has priority over a garnishment 
subsequently served under an execution, al- 
though the teste of the execution antedated the 
levy of the attachment. English v. King, 57 
Tenn. 666, 1873 Tenn. LEXIS 285 (1873). 

Garnishment fastens on any debt, whether 
due or not, owing by the garnishee, or any 
property of the debtor in his hands, either at 
the time of service of the notice in garnishment 
or at the time of answer, or in the meantime. 
Lockett v. Beaver, 97 Tenn. 396, 37 S.W. 140, 
1896 Tenn. LEXIS 158 (1896). 


7. —Effect of Appeal. 

Where, at time of service of garnishment, the 
garnishee’s answer showed indebtedness by 
judgment, but later an appeal was prayed by 
the garnishee, there was a lien acquired by 
such service which was not displaced by the 
appeal which resulted in an affirmance. Davis 
v. King, 56 S.W. 1041, 1899 Tenn. Ch. App. 
LEXIS 150 (1899). 


8. Formalities of Answer. 


9. —Answer in Writing. 

The answer of the garnishee should be 
clearly ascertained, and his approval of it dis- 
tinctly shown, and it should be reduced to 
writing, and signed by him, as the most satis- 
factory mode of attesting his approval. When 
this is done, he is bound by it; but when this is 
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not done, and the justice (now general sessions 
court) renders the judgment upon a mere ver- 
bal statement, the garnishee is not precluded 
from disputing the facts recited in the justice’s 
judgment, upon appeal or certiorari and super- 
sedeas from the justice. Foster v. Saffell, 31 
Tenn. 90, 1851 Tenn. LEXIS 24 (1851); Moses v. 
McMullen, 44 Tenn. 242, 1867 Tenn. LEXIS 39 
(1867); Pickler v. Rainey, 51 Tenn. 335, 1871 
Tenn. LEXIS 171 (1871); Nashville v. Potomac 
Ins. Co., 61 Tenn. 296, 1872 Tenn. LEXIS 375 
(1872); Jones & Co. v. Pearce, Park & Co., 59 
Tenn. 281, 1873 Tenn. LEXIS 59 (1873); Taylor 
v. Kain, 67 Tenn. 35, 1874 Tenn. LEXIS 323 
(1874); Wyler, Ackerland & Co. v. Blevins, 113 
Tenn. 528, 82 S.W. 829, 1904 Tenn. LEXIS 45 
(1904). 


10. —Oath Requirement. 

Where plaintiff fails to object because gar- 
nishee’s answer is not under oath, the require- 
ment may be considered waived. Fleshman v. 
Trolinger, 18 Tenn. App. 208, 74 S.W.2d 1069, 
1934 Tenn. App. LEXIS 22 (Tenn. Ct. App. 
1934). 

The answer of the garnishee does not have to 
be by oath unless it is demanded. Rowland v. 
Quarles, 20 Tenn. App. 470, 100 S.W.2d 991, 
1936 Tenn. App. LEXIS 38 (Tenn. Ct. App. 
1936). 


11. Questions to be Asked. 

Great latitude is properly given to the credi- 
tor as to what questions he may ask the gar- 
nishee, like a bill of discovery, which may help 
him in his search for assets. Van Vleet v. 
Stratton, 91 Tenn. 473, 19 S.W. 428, 1892 Tenn. 
LEXIS 17 (1892). 


12. —Who May Put Questions. 

Questions may be put to the garnishee by the 
court or the judgment creditor. Pickler v. 
Rainey, 51 Tenn. 335, 1871 Tenn. LEXIS 171 
(1871). 


13. —Oral Examination. 

Answers of garnishees which admitted debts 
of less than $1,000 owed by each of them to 
judgment debtor on bearer notes but that they 
did not know the true owners of the notes were 
not conclusive on garnisher since each answer 
involved amount of less than $1,000, hence 
garnisher was entitled to orally examine the 
individual garnishees. In re Rice’s Appeal, 188 
Tenn. 284, 219 S.W.2d 177, 1949 Tenn. LEXIS 
340 (1949). 


14. Contents of Answer. 


15. —Purpose of Answer. 

This obligation to answer is intended for the 
benefit of the judgment creditor, and for the 
purpose of eliciting the truth. Pickler v. Rainey, 
51 Tenn. 335, 1871 Tenn. LEXIS 171 (1871). 


16. —Full Answer Requisite. 
The garnishee cannot be permitted to answer 
so much as he may choose, and refuse to answer 
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such questions as show a state of facts estab- 
lishing his liability. If the answer is not full, or 
is otherwise imperfect, it may be amended, 
upon interrogatories which the court will com- 
pel the garnishee to answer. Moore v. Green, 23 
Tenn. 299, 1843 Tenn. LEXIS 87 (1843); Pickler 
v. Rainey, 51 Tenn. 335, 1871 Tenn. LEXIS 171 
(1871); Wyler, Ackerland & Co. v. Blevins, 113 
Tenn. 528, 82 S.W. 829, 1904 Tenn. LEXIS 45 
(1904). 


17. —Presumptions in Favor of Gar- 
nishee. 

Where the garnishee was a corporation of 
which the judgment defendant was an officer, 
and the garnishee claimed that such defendant 
owed it the amount of a demand note intro- 
duced, it was incumbent on the garnishee to 
show why its check, equivalent to the amount of 
the note and claimed to be consideration there- 
for, bore the endorsement of its cashier after 
being endorsed by defendant. Talley v. Tigrett, 
17 Tenn. App. 562, 69 S.W.2d 243, 1933 Tenn. 
App. LEXIS 90 (Tenn. Ct. App. 1933). 

As a general rule, doubt must be resolved in 
favor of the garnishee in adjudging whether 
there is an indebtedness owing by him to the 
judgment debtor. Grannis-Blair Audit Co. v. 
Maddux, 167 Tenn. 297, 69 S.W.2d 238, 1933 
Tenn. LEXIS 40 (1934). 


18. —Ex Parte Answer — Sufficiency. 

It is notorious that the common practice is for 
the garnishee to make an ex parte answer to 
the questions propounded. If this be defective 
or evasive, the plaintiff has the right to a public 
examination of the garnishee, who should then 
be called into court for that purpose. Foster v. 
Saffell, 31 Tenn. 90, 1851 Tenn. LEXIS 24 
(1851); Jones & Co. v. Pearce, Park & Co., 59 
Tenn. 281, 1873 Tenn. LEXIS 59 (1873). 

The garnishee must appear in court and be 
examined. An ex parte statement prepared in 
the absence of the plaintiff and filed as an 
answer is not a compliance with the statutes 
regulating the practice upon this subject. Fos- 
ter v. Saffell, 31 Tenn. 90, 1851 Tenn. LEXIS 24 
(1851). 


19. —Reexamination. 

This section does not authorize a garnishee, 
once examined, who has had a full opportunity 
to discharge himself, to insist by motion on a 
reexamination. Pickler v. Rainey, 51 Tenn. 335, 
1871 Tenn. LEXIS 171 (1871). 


20. —When Answer Conclusive. 

Answer of individual garnishee involving al- 
leged debt of $1,610 to judgment creditor was 
conclusive on garnisher since amount in contro- 
versy was in excess of $1,000 and barred oral 
examination of garnishee. In re Rice’s Appeal, 
188 Tenn. 284, 219 S.W.2d 177, 1949 Tenn. 
LEXIS 340 (1949). 


21. —Failure to Make Complete Answer. 
Complainant, suing for failure of defendant, 
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to which draft had been sent for collection, to 
remit proceeds, is not estopped, for failure to 
respond to defendant’s request for advice as to 
defense to be made to garnishment proceedings 
against latter, where defendant failed to make 
a complete answer. Groveland Banking Co. v. 
City Nat'l Bank, 144 Tenn. 520, 234 S.W. 643, 
1921 Tenn. LEXIS 54 (1921). 


22. Rights and Obligations of Garnishee. 


23. —Retain Possession of Property. 

The Tennessee statute as developed in the 
form of a writ of garnishment requires the 
garnishee to retain possession of all property 
and effects of the defendant which are now or 
may hereafter come under control or into pos- 
session until he has made full answer to the 
garnishment. Lowenstein v. Levy, 212 F. 383, 
1914 U.S. App. LEXIS 2088 (6th Cir. Tenn. 
1914). 


24. —Waiver of Objections. 

The appearance and answer of the garnishee 
will operate as a waiver of any objections to the 
garnishment summons or notice, or its service. 
Hearn v. Crutcher, 12 Tenn. 461, 1833 Tenn. 
LEXIS 79 (1833); Moody & Bigelow v. Alter, 
Winston & Co., 59 Tenn. 142, 1873 Tenn. LEXIS 
36 (1873); Miller, Stewart & Co. v. O'Bannon, 
72 Tenn. 398, 1880 Tenn. LEXIS 33 (1880); 
Miller v. Wilson, 86 Tenn. 495, 7 S.W. 638, 1888 
Tenn. LEXIS 1 (1888). 

The appearance and answer of a garnishee, 
in the absence of a direct admission, is no 
waiver of the production in evidence of the 
original execution and the judgment, or certi- 
fied execution on which it was issued. Miller v. 
Wilson, 86 Tenn. 495, 7 S.W. 638, 1888 Tenn. 
LEXIS 1 (1888). 


25. —Notice. 

Garnishee has sufficient notice of oral exami- 
nation if served with subpoena duces tecum. 
Rucker v. Aymett, 186 Tenn. 672, 212 S.W.2d 
659, 1948 Tenn. LEXIS 597 (1948). 

Where the garnishees were served with a 
subpoena duces tecum to bring with them cer- 
tain notes and papers relating to transactions 
with the judgment debtor, there was sufficient 
notice, and oral examination of the garnishees 
was authorized by this section. In re Rice’s 
Appeal, 188 Tenn. 284, 219 S.W.2d 177, 1949 
Tenn. LEXIS 340 (1949). 


26. Examination by Supreme Court. 

The supreme court has jurisdiction to con- 
duct an examination of a garnishee, in aid of its 
final process, and the examination will be had 
before the clerk of the court, in the presence of 
counsel for the parties, and also of the defen- 
dant debtor, if he desires to intervene. Wyler, 
Ackerland & Co. v. Blevins, 113 Tenn. 528, 82 
S.W. 829, 1904 Tenn. LEXIS 45 (1904). 
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26-2-205. Garnishee’s answer — Effect. 


The answer of the garnishee is not conclusive. 


History. 
Acts 1978, ch. 915, § 24; T.C.A., § 26-234; 
Acts 1991, ch. 273, § 38. 


Section to Section References. 
Sections 26-2-205 — 26-2-208 are referred to 
in § 26-2-223. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


“Sum in Controversy” — Meaning. 

. Rights and Obligations of Garnishee. 

—Showing to Warrant Judgment. 

. —Burden of Proof. 

. —Bill of Discovery by Garnishee. 

—Statements by Garnishee for His Protec- 
tion. 

7. —Appeal by Garnishee — Affirmance. 

8. —Protection of Garnishee by Judgment. 

9 

1 


Onrwne 


. Effect of Answer. 
0. —Controverting Answer — 
Right. 
11. —When Answer Conclusive. 
12. —Failure to Make Complete Answer. 
13. —Money Received on Title Bond. 
14. —Remedy Where Answer Is False. 
15. —Answer of Cogarnishee. 
16. Oral Examination. 
17. —Practice. 
18. —Amount Less than $1,000. 
19. Chancery Jurisdiction. 
20. —Relief Against Answer. 
21. —Exclusiveness of Garnishment Remedy. 


Extent of 


1. “Sum in Controversy” — Meaning. 

“Sum in controversy” is the amount of alleged 
debt owed by garnishee and not the amount of 
judgment held by garnisher. Rucker v. Aymett, 
186 Tenn. 672, 212 S.W.2d 659, 1948 Tenn. 
LEXIS 597 (1948). 

In construing the words “sum in controversy,” 
we must consider that the statute never con- 
templated allowing a judgment creditor to liti- 
gate with a garnishee as to the amount of his 
debt to the judgment debtor where he admits in 
his answer that he owes in excess of $1,000. On 
the other hand, where the garnishee by his 
answer admits owing less than $1,000, the trial 
court, at the instance of the garnisher, will not 
be precluded from making a full investigation 
of the claim on the ground that the judgment to 
be satisfied is in excess of $1,000. Rucker v. 
Aymett, 186 Tenn. 672, 212 S.W.2d 659, 1948 
Tenn. LEXIS 597 (1948). 


2. Rights and Obligations of Garnishee. 


3. —Showing to Warrant Judgment. 
To authorize a judgment against the gar- 
nishee, his indebtedness must clearly appear in 


so many words, or from admitted facts which 
show his liability as a legal consequence. If the 
answer does not contain admissions sufficient 
to charge him, the garnishee must be dis- 
charged; and if the garnishee answers that he 
does not know whether he is indebted or not, or 
if his answer is not sufficiently specific to 
charge him, he must be discharged. Moore v. 
Green, 23 Tenn. 299, 1843 Tenn. LEXIS 87 
(1843); Holland v. Mobile & O. R. Co., 84 Tenn. 
414, 1886 Tenn. LEXIS 116 (1886); Groveland 
Banking Co. v. City Nat’l Bank, 144 Tenn. 520, 
234 S.W. 648, 1921 Tenn. LEXIS 54 (1921). 


4, —Burden of Proof. 

In a garnishment proceeding a garnishee is 
not required to carry the burden of showing 
that he is not indebted to the judgment debtor, 
or that he is not conspiring with the debtor to 
conceal property of the latter from the claims of 
creditors. In re Rice’s Appeal, 188 Tenn. 284, 
219 S.W.2d 177, 1949 Tenn. LEXIS 340 (1949). 


5. —Bill of Discovery by Garnishee. 

The garnishee may file a bill of discovery 
against the execution creditor, when necessary 
for his defense, to ascertain whether the judg- 
ment had been paid, for it is a good defense to a 
garnishee summons based on an execution that 
the judgment upon which the execution issued 
had been paid. Hinkle v. Currin, 20 Tenn. 74, 
1839 Tenn. LEXIS 17 (1839). 


6. —Statements by Garnishee for His Pro- 
tection. 

It is the duty of the garnishee to state, in his 
answer, every fact within his knowledge, which 
destroyed the relation of debtor and creditor, 
previously existing between him and the defen- 
dant. If he fail to disclose a fact which would 
have prevented a judgment against him, he 
cannot afterwards set up that judgment in bar 
of a recovery on the debt he owed the defen- 
dant, and which he knew had passed into the 
hands of a third person, before he answered as 
garnishee. Conner v. Allen, 40 Tenn. 418, 1859 
Tenn. LEXIS 117 (1859). 


7. —Appeal by Garnishee — Affirmance. 
Where a judgment debtor held judgment 

against the garnishee at time garnishment was 

served, but the garnishee, before answer, ap- 
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pealed from the judgment against him, the 
garnishment lien was still available to the 
garnishing creditor when the judgment ap- 
pealed from was affirmed. Davis v. King, 56 
S.W. 1041, 1899 Tenn. Ch. App. LEXIS 150 
(1899). 


8. —Protection of Garnishee by Judg- 
ment. 

The principle protecting a garnishee who has 
been compelled to pay a debt to another can 
have no application, where the owner of the 
property attached is not before the court. 
Groveland Banking Co. v. City Nat'l Bank, 144 
Tenn. 520, 234 S.W. 648, 1921 Tenn. LEXIS 54 
(1921). 


9. Effect of Answer. 


10. —Controverting Answer — Extent of 
Right. 

In cases involving less than $1,000, the gar- 
nishee’s answer may be controverted and the 
true facts shown by the garnishment creditor. 
Carson v. Memphis & C. R. Co., 88 Tenn. 646, 
13 S.W. 588, 1890 Tenn. LEXIS 2, 17 Am. St. 
Rep. 921, 8 L.R.A. 412 (1890); Wyler, Ackerland 
& Co. v. Blevins, 113 Tenn. 528, 82 S.W. 829, 
1904 Tenn. LEXIS 45 (1904); Kimbrough v. 
Hornsby, 113 Tenn. 605, 84 S.W. 6138, 1904 
Tenn. LEXIS 54 (1904). 


11. —When Answer Conclusive. 

Where the garnishee answers that he ex- 
ecuted his individual negotiable note or bill, 
payable to defendant debtor, which he gave to 
another person to be delivered to such payee, 
but that he does not know where it is or who 
holds it, he does not show that he is indebted to 
the payee, the debtor of the garnishment credi- 
tor, and should be discharged. Turner v. Arm- 
strong, 17 Tenn. 412, 1836 Tenn. LEXIS 72 
(18386); Moore v. Green, 23 Tenn. 299, 1843 
Tenn. LEXIS 87 (1843); Kimbrough v. Hornsby, 
113 Tenn. 605, 84 S.W. 613, 1904 Tenn. LEXIS 
54 (1904). 

In cases where the amount in controversy is 
less than $50.00, the answer of the garnishee is 
not conclusive, but the plaintiff may controvert 
any of the facts contained therein. Smith v. 
Leonard, 1 Shan. 604 (1876). 

Answer of individual garnishee involving al- 
leged debt of $1,610 to judgment creditor was 
conclusive on garnisher since amount in contro- 
versy was in excess of $1,000 and barred oral 
examination of garnishee. In re Rice’s Appeal, 
188 Tenn. 284, 219 S.W.2d 177, 1949 Tenn. 
LEXIS 340 (1949). 


12. —Failure to Make Complete Answer. 
In a suit by a bank, owning and forwarding a 
draft for collection, for the failure of defendant 
collecting bank to remit proceeds, payment of 
such proceeds to another, by defendant as gar- 
nishee in proceedings to which the complainant 
was not a party, could not be justified on the 
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ground that the complainant was estopped be- 
cause defendant notified complainant of the 
garnishment proceedings and asked for advice 
as to what defense should be made, and re- 
ceived no response, where the defendant failed 
to make a complete answer to the garnishment 
proceedings, as by showing that the draft had 
been sent to it directly by complainant, and 
was, on its face, payable to the complainant. 
The defendant owed the complainant the duty 
of setting up such facts, even without specific 
directions as to what answer to make. Grove- 
land Banking Co. v. City Nat'l Bank, 144 Tenn. 
520, 234 S.W. 648, 1921 Tenn. LEXIS 54 (1921). 


13. —Money Received on Title Bond. 

No judgment can be rendered against a gar- 
nishee on a statement in his answer that he 
had given bond to convey land to the execution 
debtor, to which he had no title, and had 
received $200 on such contract, for the contract 
cannot be treated as absolutely void. Grace v. 
Maxfield, 25 Tenn. 328, 1845 Tenn. LEXIS 97 
(1845). 


14. —Remedy Where Answer Is False. 

Where the “sum in controversy” is more than 
$1,000 the answer of the garnishee is conclu- 
sive. That is, the garnisher is not allowed to 
question it by any countervailing evidence. If 
the answer is false the remedy is a criminal 
prosecution for perjury. Rucker v. Aymett, 186 
Tenn. 672, 212 S.W.2d 659, 1948 Tenn. LEXIS 
597 (1948). 


15. —Answer of Cogarnishee. 

The liability of the garnishee is not to be 
established by coupling his answer with the 
answer of other garnishees, for the liability of 
each must rest upon his own answer. Moore v. 
Green, 23 Tenn. 299, 1843 Tenn. LEXIS 87 
(1843); In re Rice’s Appeal, 188 Tenn. 284, 219 
S.W.2d 177, 1949 Tenn. LEXIS 340 (1949). 


16. Oral Examination. 


17. —Practice. 

Where the amount in controversy is less than 
$1,000, and the answer of the garnishee is 
indeterminate, the proper practice is, not to 
strike the answer, which is not conclusive, from 
the files, but to summon the garnishee before 
the court for further examination, and addi- 
tional evidence may be heard, if necessary to a 
full determination of the matter. Wyler, Acker- 
land & Co. v. Blevins, 113 Tenn. 528, 82 S.W. 
829, 1904 Tenn. LEXIS 45 (1904). 

The answer of the garnishee not being con- 
clusive when the amount in controversy is less 
than $1,000, the recognized practice is to sum- 
mons the garnishee before the court for exami- 
nation for development and consideration of 
the facts. J. C. Mahan Motor Co. v. Lyle, 167 
Tenn. 193, 67 S.W.2d 745, 1933 Tenn. LEXIS 25 
(1934). 


219 


18. —Amount Less than $1,000. 

Answers of garnishees which admitted debts 
of less than $1,000 owed by each of them to 
judgment debtor on bearer notes but that they 
did not know the true owners of the notes were 
not conclusive on garnisher since each answer 
involved amount of less than $1,000, hence 
garnisher was entitled to orally examine the 
individual garnishees. In re Rice’s Appeal, 188 
Tenn. 284, 219 S.W.2d 177, 1949 Tenn. LEXIS 
340 (1949). 

The amount in controversy came to a total of 
$1610, and therefore the chancellor was with- 
out authority to conduct an oral examination. 
In re Jefferson’s Appeal, 188 Tenn. 294, 219 
S.W.2d 181, 1949 Tenn. LEXIS 341 (1949). 


19. Chancery Jurisdiction. 


20. —Relief Against Answer. 
While the answer of the garnishee at law 
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may be conclusive and not disputable in certain 
cases, in chancery the garnishee’s answer to an 
attachment or garnishment bill is not conclu- 
sive on the complainant, and proof may be 
made and relief had against his answer in all 
such cases. Nashville v. Potomac Ins. Co., 61 
Tenn. 296, 1872 Tenn. LEXIS 375 (1872). 


21. —Exclusiveness of Garnishment Rem- 
edy. 

Where no discovery is sought or needed, a bill 
by a judgment creditor, with execution return 
nulla bona and unsatisfied, will not lie in chan- 
cery to reach an asset or a debt which was 
leviable at law, where no obstacle or impedi- 
ment was in the way of the enforcement of an 
execution by garnishment, and there was no 
lien, fraud, trust, nor equitable interest in the 
property. Bryan v. Zarecor, 112 Tenn. 503, 81 
S.W. 1252, 1903 Tenn. LEXIS 118 (1904). 


26-2-206. Execution awarded for property in garnishee’s hands. 


If, upon the answer and the examination of the garnishee, it appears that the 
garnishee has property, debts, or effects in the garnishee’s hands or under the 
garnishee’s control, liable for the plaintiffs debt, judgment may be entered, 
and execution awarded for the property, money, or effects, as the case may be, 
or so much thereof as will be sufficient to satisfy the plaintiffs debt and costs 


and all charges incident to the proceedings. 


History. 
Acts 1978, ch. 915, § 25; T.C.A., § 26-235. 


Section to Section References. 
Sections 26-2-205 — 26-2-208 are referred to 


in § 26-2-223. 
This section is referred to in § 26-2-208. 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Appeal by Debtor. 

. Attorney’s Fees. 

. Defects in Form of Judgment. 

. Garnishee When Maker of Bearer Notes. 

“Liable for the Plaintiffs Debt” — Applica- 
tion of Phrase. 

. Money Judgment Against Garnishee. 
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. Appeal by Debtor. 

The original debtor may appeal from a judg- 
ment rendered against the garnishee, though 
the latter does not complain. Kalisky v. Currey, 
68 Tenn. 214, 1877 Tenn. LEXIS 20 (1877). 


2. Attorney’s Fees. 

Although a garnishee is entitled to compen- 
sation and privileges of a witness for his atten- 
dance and answer under § 29-7-108, there is no 
provision for an attorney’s fee for a garnishee 
and the trial court was in error in making such 


an award. Mayer v. Mayer, 532 S.W.2d 54, 1975 
Tenn. App. LEXIS 194 (Tenn. Ct. App. 1975). 


3. Defects in Form of Judgment. 

Where garnishee appeared and took part in 
the hearing on the merits, without raising the 
question, he is deemed to have waive right to 
contend that judgment was not in proper form, 
where that judgment was incomplete and un- 
certain as to party against whom, it was ren- 
dered. Rowland v. Quarles, 20 Tenn. App. 470, 
100 S.W.2d 991, 19386 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 19386). 


4. Garnishee When Maker of Bearer 
Notes. 

The chancellor was in error in directing the 
several garnishees, makers of bearer notes, to 
make all future payments on the notes to the 
clerk and master, upon the judgment creditor’s 
giving an indemnity bond, where it did not 
appear who was the holder of the notes. In re 
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Rice’s Appeal, 188 Tenn. 284, 219 S.W.2d 177, 
1949 Tenn. LEXIS 340 (1949). 


5. “Liable for the Plaintiff's Debt” — Ap- 
plication of Phrase. 

Unless it shall appear to the court that the 
effects or moneys discovered by the answer of 
the garnishee are “liable for the plaintiffs 
debt,” the garnishee will be discharged, for the 
money or property of a third party will not be 
impounded to pay the plaintiffs debt, and if the 
garnishee is mistaken as to the ownership 
thereof, he will be discharged. Smith v. Leon- 
ard, 1 Shan. 604 (1876). 


6. Money Judgment Against Garnishee. 
Where the garnishee has in his hands prop- 
erty or effects other than money dues belonging 
to a debtor, a personal money judgment against 
the garnishee for value of the property is void. 
The judgment should order the property to be 
delivered up for sale. Barrett v. Thomas, 1 
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Shan. 43 (1850); Byrn v. Blackman, 94 Tenn. 
569, 29 S.W. 961, 1894 Tenn. LEXIS 70 (1895). 

Where the garnishee only has in his posses- 
sion certain specific notes or other effects of the 
execution debtor, and is in no way indebted to 
such execution debtor, no money judgment 
should be rendered against such garnishee in 
the first instance, but a judgment should be 
entered and execution awarded for such specific 
notes or effects only, or for so much thereof as 
may be sufficient to satisfy plaintiffs debt; and 
if the garnishee fails to deliver such notes or 
effects to the officer serving the garnishment, 
on demand, and return is made on the execu- 
tion of that fact, then a money judgment shall 
be rendered against such garnishee; but such 
judgment rendered in the first instance is void 
as against creditors who by subsequent valid 
proceedings, successfully impounded the debt- 
or’s notes or effects in the hands of such gar- 
nishee. Byrn v. Blackman, 94 Tenn. 569, 29 
S.W. 961, 1894 Tenn. LEXIS 70 (1895). 


26-2-207. Notice to other persons holding defendant’s property. 


So, also, if the garnishee’s examination shows that any property, debts, or 


effects of the defendant are probably in the hands of other persons, the court 
shall, on the application of the plaintiff, issue notice to such persons to come 
forward and answer as garnishees, and the same proceedings may be had as in 
other cases. 


in § 26-2-223. 
This section is referred to in § 26-2-208. 


History. 
Acts 1978, ch. 915, § 26; T.C.A., § 26-236. 


Section to Section References. 
Sections 26-2-205 — 26-2-208 are referred to 


26-2-208. Delivery of garnisheed property — Judgment for nondeliv- 
ery. 


As soon as the property is declared to be the property of the defendant, under 
§§ 26-2-206 and 26-2-207, it shall be delivered up to the officer serving the 
garnishment, on demand. On failure to deliver such property, and a return 
made on the execution of that fact, judgment shall be entered immediately 
against the garnishee, for the debt and costs. 


History. 
Acts 1978, ch. 915, § 27; T.C.A., § 26-237. 


based on single execution, of directing garnish- 
ment summonses to “all banks in the county” 
and of serving executions on garnishees who 
answer immediately that they have property of 
judgment debtor, OAG 92-09, 1992 Tenn. AG 
LEXIS 9 (2/19/92). 


Section to Section References. 
Sections 26-2-205 — 26-2-208 are referred to 
in § 26-2-223. 


Attorney General Opinions. 
Permissibility of multiple garnishments 


26-2-209. Failure to appear or answer. 


The date garnishee’s answer is received by the court clerk shall be noted on 
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the docket book in the proper manner, whether or not the answer discloses any 
property subject to garnishment. If the garnishee fails to appear or answer, a 
conditional judgment may be entered against the garnishee for the plaintiffs 
debt, upon which a notice shall issue to the garnishee returnable at such time 
as the court may require, to show cause why judgment final should not be 
rendered against the garnishee. On failure of the garnishee to appear and 


show cause, the conditional judgment shall be made final, and execution 


awarded for the plaintiffs entire debt and costs. 


History. 
Acts 1978, ch. 915, § 28; T.C.A., § 26-238. 


Law Reviews. 
The Collection of Debts from Insolvent and 


Fully Mortgaged Debtors (John A. Walker, Jr.), 
43 Tenn. L. Rev. 399. 


NOTES TO DECISIONS 


Analysis 


1. Purpose of Section. 
2. Pre-Conditions to Final Judgment. 
3. Construction with Other Statutes. 


1. Purpose of Section. 

The obvious purpose underlying this section 
is to induce satisfaction of garnishments by 
threatening potentially recalcitrant employers 
with a penalty in excess of the amount of the 
garnishment. Young v. Young, 547 F. Supp. 1, 
1980 U.S. Dist. LEXIS 10074 (W.D. Tenn. 
1980), superseded by statute as stated in, Ja- 
cobson v. United States, 422 N.J. Super. 561, 
2011 N.J. Super. LEXIS 187 (App.Div. 2011). 


2. Pre-Conditions to Final Judgment. 

The only pre-condition under this section to 
entry of a final judgment against a garnishee is 
the garnishee’s failure to answer the garnish- 
ment and appear at the show cause hearing. 
NCNB Nat’ Bank v. Thrailkill, 856 S.W.2d 150, 
1993 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
1993). 

The fact that the garnishee may not owe any 
money to or hold any property of the judgment 
debtor is irrelevant to entry of a final judgment 
under this section. NCNB Natl Bank v. 
Thrailkill, 856 S.W.2d 150, 1993 Tenn. App. 
LEXIS 106 (Tenn. Ct. App. 1993). 

Plain language of T.C.A. §§ 26-2-209 and 
29-7-114 authorizes the imposition of a condi- 
tional judgment if the garnishee fails to answer 
the garnishment, but there is no language in 
the statutes indicating that if the answer is not 
timely or sufficient, a conditional judgment 
may be entered. The conditional judgment rem- 
edy is clearly intended to be a “wake-up call” to 
the garnishee; however, if the garnishee files an 
answer before the conditional judgment is im- 


posed, this obviates the need for such a 
“wake-up call.” Smith v. Smith, 165 S.W.3d 285, 
2004 Tenn. App. LEXIS 105 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 761 (Tenn. Sept. 7, 2004). 


3. Construction with Other Statutes. 

Creditor’s prosecution of a conditional judg- 
ment against the bankruptcy debtor’s employer 
under T.C.A. §§ 26-2-209, 29-7-114, 29-7-115, 
29-7-116, for failure to answer the garnish- 
ment, was not a violation of the discharge 
injunction of 11 U.S.C. § 524, because the con- 
ditional judgment was sought only against the 
employer as a defendant-garnishee. Kanipe v. 
First Tenn. Bank (In re Kanipe), 293 B.R. 750, 
2002 Bankr. LEXIS 1695 (Bankr. E.D. Tenn. 
2002). 

Both T.C.A. § 26-2-209 and T.C.A. § 29-7- 
114 authorize the imposition of a conditional 
judgment if the garnishee fails to answer; the 
appellate court, mindful of the trial court’s 
explicit findings that the agents of the mother’s 
employer acted in bad faith and persistently 
worked in concert with the mother to defeat the 
garnishments and that certain penalties or 
sanctions may have been called for, neverthe- 
less held that under the plain language of the 
garnishment statutes at issue, a conditional 
judgment was not among the available options, 
(here $82,817 for child support due), where the 
employer admitted that the mother was em- 
ployed during the pertinent period, provided 
information about the mother’s salary, and as- 
serted that the reason for its failure to answer 
the garnishment in a timely manner was due to 
simple negligence. Smith v. Smith, 165 S.W.3d 
285, 2004 Tenn. App. LEXIS 105 (Tenn. Ct. 
App. 2004), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 761 (Tenn. Sept. 7, 2004). 
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26-2-210. Levy of execution on land. 


If an execution is issued by a court that is not a court of record and a levy is 
made upon land or an interest in land, then the execution and other papers in 
connection therewith shall be returned to the circuit court of the county for 
condemnation as in other cases of the levy of a court’s execution on land. 


History. Cross-References. 
Acts 1978, ch. 915, § 29; T.C.A., § 26-239. Execution on real property, § 16-15-804. 


26-2-211. Execution stayed until choses in action become due. 


Execution of the garnishment judgment may be stayed until the choses in 
action fall due, and the court may order them to be collected, or if necessary, 
sold, as may be deemed just and proper. 


History. Cross-References. 
Acts 1978, ch. 915, § 30; T.C.A., § 26-240. Right of garnishee to stay, § 29-7-118. 


26-2-212. Certificate given to garnishee stating date and amount of 
judgment. 


The garnishee against whom judgment has been rendered is entitled to a 
certificate from the clerk stating the date and amount of the garnishment 
judgment, in whose favor and in what case rendered. Such certificate shall 
have all the force and effect of a receipt against the original debt, and entitle 
the garnishee to a credit to the amount thereof on the original judgment, or on 
the execution if already issued, to be entered by the officer. 


History. 
Acts 1978, ch. 915, § 31; T.C.A., § 26-241. 


26-2-213. Lien upon debts due and payable in future. 


If upon disclosure made on oath by the debtor it appears that the garnishee 
is indebted to the defendant, but that the debt is not payable and will not 
become due until some future time, then such judgment as the plaintiff may 
recover shall constitute a lien upon the debt until and at the time it becomes 
due and payable. 


History. 
Acts 1978, ch. 915, § 32; T.C.A., § 26-242. 


26-2-214. Garnishment of compensation due from employer. 


(a) Upon the garnishment of earnings due from a garnishee, the garnishee 
shall: | 

(1) Pay the judgment debtor the amount of such debtor’s exempt earnings; 

(2) Submit as a part of the judgment debtor’s answer to the garnishment 
a statement of the judgment debtor’s dependent children under sixteen (16) 
years of age who are residents of this state; and 

(3) Furnish the judgment debtor with a copy of the garnishment summons 
containing the notice of the judgment debtor’s right to the exemptions from 


223 EXEMPTIONS—GARNISHMENT 26-2-214 
wage garnishment specified in federal law and in §§ 26-2-106 and 26-2-107 
of the right to apply to the court for an order staying further garnishment 
and allowing the judgment debtor to pay the judgment in installments, and 
of procedures the judgment debtor can follow to contest the garnishment. 

(b)(1) To the extent of the amount due upon the judgment and costs, the 
garnishee shall hold, subject to the order of the court, any nonexempt 
earnings due or that subsequently become due. The judgment or balance due 
is a lien on earnings due at the time of the service of the execution. The lien 
shall continue as to subsequent earnings until the total amount due upon 
the judgment and costs is paid or satisfied, or until the expiration of the 
payment period immediately prior to six (6) calendar months after service of 
the execution, whichever occurs first. The lien on subsequent earnings shall 
terminate sooner if the relationship between judgment debtor and garnishee 


is terminated or if the underlying judgment is vacated or modified. 

(2) A len obtained under this section shall have priority over any 
subsequent liens obtained under this section. 

(c) Nothing in this section with respect to the relationship between the 
judgment debtor and the garnishee shall be construed to affect the underlying 
relationship of the parties, including, but not limited to, the relationship of 
employer-employee or the independent contractor relationship as otherwise 


provided by law. 


History. 

Acts 1978, ch. 915, § 33; T.C.A., § 26-243; 
Acts 1988, ch. 934, § 14; 1993, ch. 258, §§ 1, 2; 
1994, ch. 827, § 1; 2016, ch. 851, § 1. 


Code Commission Notes. Acts 1993, ch. 
258, § 1, which purported to amend subdivi- 
sion (b)(1) of this section, is not codified. Section 
1, which states, in relevant part, that subdivi- 
sion (b)(1) is amended by deleting “or until the 
expiration of the employer’s payroll period im- 
mediately prior to six (6) calendar months after 
service of the execution, whichever occurs 
first,” attempts to delete language which is not 
in the section. The attorney general and re- 
porter stated in Opinion No. 93-50, dated July 
23, 1993, that this amendment is subject to 
three possible interpretations and that “due to 
irregularities in the enactment of Public Chap- 


ter 258, however, this Office cannot definitively 
state which interpretation should be followed 
and such determination can only be made ei- 
ther through further legislative or judicial ac- 
tion.” 


Cross-References. 
Assignment of income by a court for child 
support, § 50-2-105. 


Section to Section References. 
This section is referred to in §§ 26-2-215, 
26-2-224. 


Attorney General Opinions. 

Garnishment of employee tips, OAG 85-215, 
1985 Tenn. AG LEXIS 75 (7/24/85). 

Effect of public chapter 258 on T.C.A. § 26- 
2-214, OAG 93-50, 1993 Tenn. AG LEXIS 48 
(7/23/93). 


NOTES TO DECISIONS 


Analysis 


1. Property Levied Upon. 
2. Applicability. 


1. Property Levied Upon. 

The property of the debtor which is levied 
upon pursuant to a wage garnishment is the 
debt between the debtor and his or her em- 
ployer and that debt does not come into exis- 
tence until wages are earned by the debtor. In 
re Perry, 48 B.R. 591, 1985 Bankr. LEXIS 6279 
(Bankr. M.D. Tenn. 1985). 


2. Applicability. 

Realty company was not subject to a six- 
month, continuous garnishment, when a bank 
served a writ of garnishment on the company 
for the wages of the bank’s debtor, because it 
was undisputed that the debtor, to whom the 
company paid commissions, was not an em- 
ployee of the company. Suntrust Bank v. Burke, 
491 S.W.3d 693, 2015 Tenn. App. LEXIS 48 
(Tenn. Ct. App. Feb. 2, 2015), appeal denied, 
SunTrust Bank v. Burke, — S.W.3d —, 2015 
Tenn. LEXIS 537 (Tenn. June 15, 2015). 


26-2-215 EXECUTION 224 


26-2-215. Employer to remit withheld moneys to court. 


The employer garnishee shall remit to the court all moneys withheld as 
provided under § 26-2-214 not less than one (1) time each calendar thirty (30) 


days. 
History. 
Acts 1978, ch. 915, § 34; T.C.A., § 26-244. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 


tachment and Garnishment, § 139; 4 Tenn. 
Juris., Bankruptcy, § 8. 


NOTES TO DECISIONS 


Analysis 


1. Debtor’s Interest. 
2. Construction with Other Sections. 


1. Debtor’s Interest. 

This section does not permit garnishee to pay 
garnished wages directly to creditor; the debtor 
retains an interest in his wages until such 
interest is terminated by court’s payment of 
garnished wages to creditor. In re Eggleston, 19 
B.R. 280, 1982 Bankr. LEXIS 4473 (Bankr. 
M.D. Tenn. 1982). 


2. Construction with Other Sections. 
Both T.C.A. §§ 26-2-209 and 29-7-114 autho- 
rize the imposition of a conditional judgment if 
the garnishee fails to answer; the appellate 
court, mindful of the trial court’s explicit find- 


ings that the agents of the mother’s employer 
acted in bad faith and persistently worked in 
concert with the mother to defeat the garnish- 
ments and that certain penalties or sanctions 
may have been called for, nevertheless held 
that under the plain language of the garnish- 
ment statutes at issue, a conditional judgment 
was not among the available options, (here 
$82,817 for child support due), where the em- 
ployer admitted that the mother was employed 
during the pertinent period, provided informa- 
tion about the mother’s salary, and asserted 
that the reason for its failure to answer the 
garnishment in a timely manner was due to 
simple negligence. Smith v. Smith, 165 S.W.3d 
285, 2004 Tenn. App. LEXIS 105 (Tenn. Ct. 
App. 2004), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 761 (Tenn. Sept. 7, 2004). 


26-2-216. Installment payments to obtain stay of garnishment — Ser- 
vice of garnishment summons. 


(a)(1) After any judgment has been rendered in any court and the time to 
appeal therefrom has elapsed without such an appeal having been made, the 
judge of the court which rendered the judgment may, either before or after 
the issuance and service of garnishment, upon written consent of the parties 
or upon written motion of the judgment debtor, after due notice and after full 
hearing of such motion, enter an order requiring such judgment debtor to 
pay to the clerk of the court a certain sum of money weekly, biweekly or 
monthly to apply upon such judgment. The filing of such motion by the 
debtor shall stay the issuance, execution or return of any writ of garnish- 
ment against wages or salary due the judgment debtor or any other funds 
belonging to the judgment debtor sought to be substituted to the satisfaction 
or payment of or upon such judgment during the period that such judgment 
debtor complies with the order of the court. Such motion of the judgment 
debtor shall be supported by an affidavit stating the debtor’s inability to pay 
such debt with funds other than those earned by the debtor as wages or 
salary, or received from other sources in such amounts as to necessitate or 
make equitable installment payments, the name and address of the debtor’s 
employer, or other source of funds and amount of such wages or salary, and 
the date of payment thereof. 
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(2) Notwithstanding subdivision (a)(1), upon written consent of the par- 
ties, the hearing of the judgment debtor’s motion to pay the judgment in 
installments may be held on the same date that such judgment is entered. 

(3) The judgment debtor may file only one (1) motion to establish 
payments for each judgment; however, if the motion is denied, or the order 
establishing payments is not complied with, at the court’s discretion for good 
cause shown, the stay order may be reinstated as provided in § 26-2-217, 
with the reinstated stay order to affect only pay periods subsequent to the 
reinstatement. 

(4) Notwithstanding subdivision (a)(1), the filing of a motion by a judg- 
ment debtor who has admitted the debt and is paying the judgment by 
agreed installment payments shall not stay the issuance, execution or return 
of any writ of garnishment against wages or salary due the judgment debtor 
or any satisfaction or payment of or upon such judgment. 

(b)(1) It is the duty of the sheriff or other officer serving the garnishment 
summons upon the employer garnishee to: 

(A) Obtain a receipt acknowledging service of such summons signed by 
the employer garnishee, if a person, or signed by an officer, managing 
agent or designated agent for service of the employer garnishee, if a 
corporation, company or business entity; or 

(B) Sign and return to the court a sworn statement to the effect that the 
summons was duly served but such employer garnishee or such officer, 
managing agent or designated agent of the employer garnishee refused to 
sign a receipt acknowledging service; and 

(C) The garnishment summons served by the sheriff shall have at- 
tached a notice to the employer that the employer is required to withhold 
the garnishment amount from the employee’s wages, that the employer is 
required to pay these moneys to the court, and that the employer is liable 
for failure to withhold from the garnishee’s wages and for failure to pay 
these moneys to the court. 

(2) The sheriff or other officer shall serve three (3) copies of the garnish- 
ment summons upon the employer garnishee, all of which shall contain a 
conspicuously typed or printed notice which shall read as follows: 

IN THE COURT FOR ___—- COUNTY, TENNESSEE 


Plaintiff, ) 

VS. ) 
CASE NO. 

Defendant. ) 


NOTICE OF JUDGMENT DEBTOR (AND NOTICE TO GARNISHEE) 
NOTICE TO THE DEBTOR (EMPLOYEE): Your earnings have been 
subjected to a garnishment which has been served upon your employer. 
The garnishment creates a lien on a portion of your wages until the 
judgment is satisfied, or for three (3) months, whichever occurs first. You 
have the following rights: 


Some of your wages are protected by state and federal law from 
garnishment. See the notice below to the employer to find out how much 
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of your wages are protected from garnishment. 

IF YOUR EMPLOYER IS TAKING TOO MUCH MONEY FROM YOUR 
WAGES: 

You may apply to the court at the clerk’s office shown below within 
twenty (20) days from any improper withholding of your wages for a 
motion to stop the garnishment. The court clerk identified below shall 
provide you with a form for making such a motion, or may have supplied 
a form motion on the back of this notice. You may wish to seek the counsel 
of a lawyer. If you are unable to afford an attorney, you may be eligible for 
free legal services to assist you. 

PLEASE NOTE: If you file a motion, the court must hear and decide 
your motion promptly, and in no event later than fourteen (14) days from 
filing. The clerk will notify you of the time, date, and place of hearing. The 
court clerk’s office can provide you with forms and with information about 
legal services in your area, but the clerk cannot give you legal advice. 

IF THE RIGHT AMOUNT OF MONEY IS BEING TAKEN FROM 
YOUR WAGES BUT YOU WANT TO GET THE GARNISHMENT 
STOPPED THROUGH A PAYMENT PLAN: 

You may apply to the court for an order suspending further garnish- 
ments by the same creditor upon your paying a certain sum of money 
weekly, biweekly, or monthly, to pay the judgment. If you file this motion, 
the garnishment of your wages will stop for as long as you make the 
payments ordered by the court. 

The court clerk shall provide you with the necessary forms to make this 
application, or you may seek the counsel of an attorney. If you are unable 
to afford an attorney, you may be eligible for free legal services to assist 
you. 

NOTICE TO THE GARNISHEE (EMPLOYER): THE MAXIMUM PART 
OF THE AGGREGATE DISPOSABLE EARNINGS OF AN INDIVIDUAL 
FOR ANY WORK WEEK WHICH IS SUBJECTED TO GARNISHMENT 
MAY NOT EXCEED: 

(A) Twenty-five percent (25%) of the garnishee’s disposable earnings for 
that week, minus two dollars and fifty cents ($2.50) for each of the 
garnishee’s dependent children under sixteen (16) years of age who resides 
in the state as provided in § 26-2-107; or 

(B) The amount by which the garnishee’s disposable earnings for that 
week exceed thirty (30) times the federal minimum hourly wage at the 
time the earnings for any pay period become due and payable, minus two 
dollars and fifty cents ($2.50) for each of the garnishee’s dependent 
children under sixteen (16) years of age who resides in the state, 
whichever is less 

“Disposable earnings” means that part of the earnings of an individual 
remaining after the deduction from those earnings of any amounts 
required by law to be withheld. 

In the case of earnings for a pay period other than a week, the weekly 
formula must be changed to apply to that pay period so as to exempt an 
equivalent percentage of disposable earnings. For example, the calculation 
concerning the federal minimum wage in subsection (b) should be com- 
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puted as follows: WEEKLY: 30 times the federal minimum hourly wage 
(fmw) at the time the earnings for any pay period become due and payable; 
BI-WEEKLY: two (2) times thirty (30) fmw; SEMI-MONTHLY: two and 
one-sixth (2 Ye) times thirty (30) fmw; and MONTHLY: four and one-third 
(442) times thirty (30) fmw equals the amount to be subtracted from 
disposable earnings for that pay period. 

If the judgment orders alimony and the person in whose favor the 
judgment was rendered has remarried, the above exemption applies. If the 
judgment orders the debtor to pay support for the debtor’s minor child or 
children, or alimony and the person in whose favor the alimony judgment 
was rendered has not remarried, different standards apply under 15 
U.S.C. § 1672(b). If the debtor is supporting a spouse or dependent child 
other than those for whom the order was entered, then fifty percent (50%) 
of the debtor’s disposable earnings may be garnished. If the debtor is not 
supporting such additional dependents, a maximum of sixty percent (60%) 
may be garnished. These figures rise to fifty-five percent (55%) and 
sixty-five percent (65%), respectively, if the support order is for a period 
more than twelve (12) weeks before the pay period to be garnished. 

If the judgment is for state or federal taxes, no disposable earnings are 
exempt under 15 U.S.C. § 1673(b). 


NAME: 
(Clerk of Court) (Judgment Debtor) 
ADDRESS: 
(Provided by Creditor) 
TELEPHONE: 
History. 26-2-224, 26-2-401, 26-2-402, 26-2-403, 26-2- 


Acts 1978, ch. 915, § 35; 1980, ch. 519, § 1; 
1980, ch. 596, § 1; T.C.A., § 26-245; Acts 1981, 
ch. 179, § 1; 1985, ch. 52, §§ 1, 2; 1988, ch. 934, 
§ 15; 1989, ch. 95, § 1; 1989, ch. 404, §§ 1, 2; 
1989, ch. 538, § 2; 1990, ch. 789, § 4; 2004, ch. 
828, § 1. 


Cross-References. 

Executions and garnishments in aid of execu- 
tions, title 26, ch. 2, part 4. 

Exemptions for dependent children, § 26-2- 
107. 

Maximum amount of disposable earnings ex- 
empt from garnishment, garnishment costs, 
§ 26-2-106. 

Notice to judgment debtor, § 26-2-404. 

Personal earnings exempt, §§ 26-2-102, 26- 
2-106, 26-2-108. 


Section to Section References. 
This section is referred to in §§ 8-8-201, 


404, 26-2-406, 26-2-409. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-69-2. 


Law Reviews. 
Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


Attorney General Opinions. 

Stay of execution, OAG 84-226, 1984 Tenn. 
AG LEXIS 121 (7/19/84). 

Installment payments to stay tax garnish- 
ment, OAG 89-04, 1989 Tenn. AG LEXIS 4 
(1/18/89). 

Assertion of exemption rights, OAG 89-10, 
1989 Tenn. AG LEXIS 4 (1/31/89). 

Applicability of this title to collection of court 
costs, OAG 99-003, 1999 Tenn. AG LEXIS 11 
(1/19/99). 
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NOTES TO DECISIONS 


Analysis 


. Due Process. 
. Minimum Payment. 
. Procedure. 


mm Whe 


. Due Process. 

Due process requires that the judgment 
debtor be informed of the garnishment, of the 
existence of exemptions, and of procedures to 
assert those exemptions or challenge the gar- 
nishment. Burris v. Mahaney, 716 F. Supp. 
1051, 1989 U.S. Dist. LEXIS 7847 (M.D. Tenn. 
1989). 

Where private defendants’ failure to give any 
additional notice was in complete good faith 
reliance upon government instructions, they 
would not be liable even if there had been a due 
process violation. Burris v. Mahaney, 716 F. 
Supp. 1051, 1989 U.S. Dist. LEXIS 7847 (M.D. 
Tenn. 1989). 


2. Minimum Payment. 
A requirement that the minimum payment 


must at least defray interest on the principal 
has not been included in this section since it 
was first enacted in 1939, and does not inher- 
ently exist as a matter of statutory construc- 
tion. Harrington v. Harrington, 759 S.W.2d 664, 
1988 Tenn. LEXIS 189 (Tenn. 1988). 

The court will be reluctant to affirm a judg- 
ment order which appears to be patently too 
low in view of the admitted earnings of the 
debtor. Harrington v. Harrington, 759 S.W.2d 
664, 1988 Tenn. LEXIS 189 (Tenn. 1988). 


3. Procedure. 

Debtor’s conduct in causing his wholly-owned 
LLC to file a motion to pay a judgment in 
installments as permitted by T.C.A. § 26-2-408 
and T.C.A. § 26-2-216(a)(1), thereby staying 
execution until the motion was resolved, was 
not conduct for which debtor was reasonably 
subjected to personal liability for the debts of 
the LLC. Hulsing Hotels Tenn., Inc. v. Steffner 
(In re Steffner), 479 B.R. 746, 2012 Bankr. 
LEXIS 3805 (Bankr. E.D. Tenn. Aug. 17, 2012). 


26-2-217. Payments — Records — Delinquency — Notice of balance or 


of satisfaction. 


(a) The clerk shall keep a record in such cause of all payments to and 


disbursements by the clerk. 


History. 


(b)(1) Upon failure of such judgment debtor to comply with such order, the 
clerk shall make notation thereof on the record in such cause, and thereupon 
the stay of execution by garnishment shall immediately and without further 
act by any party become null and void. 

(2) The judge in whose court judgment was rendered may, upon proper 

showing by affidavit of the judgment debtor and after full hearing thereof, 
reinstate the order and stay of garnishment, or may amend the order so as 
to alter the terms and the amount of payment, if it shall appear that such 
default was due to the lack of employment or other justifiable cause beyond 
the control of the judgment debtor. 
(c)(1) In any case in which a garnishment has been answered by an 
employer garnishee and while the lien of garnishment created thereby is in 
effect the underlying judgment is paid in full or otherwise satisfied of record 
in the clerk’s office, it shall be the duty of the court clerk promptly to notify 
the garnishee of the satisfaction of the judgment and the expiration of the 
lien of garnishment. 

(2) The judgment creditor shall notify the court clerk of the balance due 
upon a judgment whenever the creditor causes the issuance or revival of a 
garnishment thereon. Furthermore, the judgment creditor shall notify the 
court clerk when the judgment has been satisfied. 


Section to Section References. 


Acts 1978, ch. 915, § 36; T.C.A., § 26-246. This section is referred to in § 26-2-216. 
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Law Reviews. Applicability of this title to collection of court 
Enforcing Money Judgments in Tennessee costs, OAG 99-003, 1999 Tenn. AG LEXIS 11 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. (1/19/99). 


Attorney General Opinions. 
Stay of execution, OAG 84-226, 1984 Tenn. 
AG LEXIS 121 (7/19/84). 


NOTES TO DECISIONS 


1. Modification of Order. as a matter of course that a creditor may also 
Since this section expressly authorizes the seek reconsideration of such a continuing order. 

judgment debtor to seek reconsideration or Harrington v. Harrington, 759 S.W.2d 664, 

modification of an order, it would seem to follow 1988 Tenn. LEXIS 189 (Tenn. 1988). 


26-2-218. Written agreement for installment payments. 


A written agreement for the payment of a judgment in installments, signed 
by the parties, their attorneys, or authorized agents acting in their behalf, and 
filed with the clerk of the court, shall have the same force and effect as an order 
made by the judge to stay the issuance, execution or return of any writ of 
garnishment against wages or salary due the judgment debtor during the 
period that such judgment debtor complies with the agreement. 


History. 
Acts 1978, ch. 915, § 37; T.C.A., § 26-247. 


Section to Section References. 
This section is referred to in §§ 26-2-219, 
67-5-2003. 


26-2-219. Failure to comply with agreement. 


(a) Should the judgment debtor fail to strictly comply with the terms of an 
agreement as provided by § 26-2-218, the stay of execution by garnishment 
shall immediately become null and void. 

(b) Upon the stay of execution by garnishment becoming void and the 
issuance and service of garnishment having taken place prior to the proceeding 
to obtain a stay of garnishment, the lien on wages provided by this section shall 
have priority over all liens executed subsequent to the original date of 
issuance. 


History. 
Acts 1978, ch. 915, § 38; T.C.A., § 26-248. 


26-2-220. Applicability of provisions for garnishment on attachments. 


The provisions of Tennessee Code Annotated in regard to garnishment on 
attachments also regulate proceedings under this part whenever applicable. 


History. Cross-References. 
Acts 1978, ch. 915, § 39; modified; T.C.A., Attachment, title 29, ch. 6. 
§ 26-249. Attachment by garnishment, title 27, ch. 7. 
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26-2-221. Garnishment of compensation due from state — Amount 


exempted. 


Garnishment of salaries, wages or other compensation due from the state, or 
from any county or municipality, to any officer or employee thereof, is 
permissible. Garnishment of compensation due from the state to contractors or 
vendors of the state is permissible. No such officer, employee, contractor, or 
vendor may validly claim any privilege or immunity in that regard. Such 
officer, employee, contractor, or vendor shall be entitled to an exemption of the 
amount of wages, salary, or compensation so due as is exempt from levy or 
garnishment in favor of officers, employees, contractors, or vendors of private 
corporations in like circumstances. However, notwithstanding any other pro- 
vision of law to the contrary, nothing set forth in this section shall be construed 
to apply to or to allow garnishments of state compensation to contractors or 
vendors of the state where the state determines that payment of such 


garnishment would result in an interruption of essential state services. 


History. 
Acts 1978, ch. 915, § 40; T.C.A., § 26-250; 
Acts 2001, ch. 412, § 1. 


Cross-References. 
Amount of earnings exempt from garnish- 
ment, § 26-2-106. 


Law Reviews. 
Garnishment — Municipal Corporations, 17 
Tenn. L. Rev. 880. 


Rights of Creditors in Insurance — The Ten- 
nessee Exemption Statutes (Paul J. Hartman), 
5 Vand. L. Rev. 760. 


Attorney General Opinions. 

Applicability to withholding of payments to 
debtors of state, OAG 84-164, 1984 Tenn. AG 
LEXIS 185 (5/15/84). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Constitutionality. 

. Scope of Statute. 

—Limited to Sums “Due.” 
—Condemnation Funds. 

—Contractor for Government. 
—Policeman. 

. Prior Judgments — Application of Act. 
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. In General. 

This section applies to a purely garnishment 
situation whereby a judgment creditor is per- 
mitted to garnishee wages due an employee of 
the state and does not authorize the commence- 
ment of a suit against a state employee by 
attachment or attachment by garnishment 
against wages due state employee. Brewington 
v. Brewington, 215 Tenn. 475, 387 S.W.2d 777, 
1965 Tenn. LEXIS 666 (1965). 


2. Constitutionality. 

The former similar statute was held not 
unconstitutional or violative of public policy, 
and was upheld as against all grounds of at- 
tack. Cavender v. Hewitt, 145 Tenn. 471, 239 


S.W. 767, 1921 Tenn. LEXIS 89, 22 A.L.R. 755 
(1922). 


3. Scope of Statute. 

The old rule exempting counties and munici- 
palities from garnishment has not been entirely 
abrogated. It is still upheld as a sound rule 
where “the seizure by garnishment of a contrac- 
tor’s funds might prove an embarrassment to 
the public.” Holston Union Nat’l Bank v. Knox 
County, 179 Tenn. 259, 165 S.W.2d 382, 1942 
Tenn. LEXIS 20 (1942). 

Before a creditor can utilize the garnishment 
provisions of this section he must have secured 
a final judgment against the state employee 
which has not been satisfied by execution. 
Brewington v. Brewington, 215 Tenn. 475, 387 
S.W.2d 777, 1965 Tenn. LEXIS 666 (1965). 

Wife of state employee was not entitled to 
reach wages due employee at commencement of 
divorce suit. Brewington v. Brewington, 215 
Tenn. 475, 387 S.W.2d 777, 1965 Tenn. LEXIS 
666 (1965). 


4, —Limited to Sums “Due.” 
The legislature in departing from the old 
established rule of exemption of public salaries 
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and wages from garnishment limited the right 
of garnishment to sums “due” thus leaving in 
force the prohibition against subjecting future, 
unearned compensation of this of this type to 
such process. Fox v. Miller, 173 Tenn. 453, 121 
S.W.2d 527, 1938 Tenn. LEXIS 27 (1938). 


5. —Condemnation Funds. 

A judgment creditor cannot garnishee a 
county on funds it owes a debtor arising out of 
condemnation or right-of-way proceedings. 
Walker v. Turner, 22 Tenn. App. 280, 122 
S.W.2d 804, 1938 Tenn. App. LEXIS 27 (Tenn. 
Ct. App. 1938). 


6. —Contractor for Government. 

The removal of immunity of a county or 
municipality from garnishment as to employees 
proper, removes same as to a contractor en- 
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gaged in construction work for such public 
corporation. Wheeler v. Walter J. Bryson Co., 
162 Tenn. 1638, 35 S.W.2d 391, 1930 Tenn. 
LEXIS 74 (1981). 


7. —Policeman. 

A policeman employed by a municipality was 
an officer or employee within this section, and 
not an officer of the state. Cavender v. Hewitt, 
145 Tenn. 471, 239 S.W. 767, 1921 Tenn. LEXIS 
89, 22 A.L.R. 755 (1922). 


8. Prior Judgments — Application of Act. 

The statute deals with enforcement of rem- 
edy and not rights and is applicable to judg- 
ments that antedated its enactment. Cavender 
v. Hewitt, 145 Tenn. 471, 239 S.W. 767, 1921 
Tenn. LEXIS 89, 22 A.L.R. 755 (1922). 


26-2-222. Garnishment procedure for state officers or employees. 


(a) In case of garnishment of officers, employees, contractors, or vendors of 
the state, garnishment notice may issue from any court or any court of record 
and shall be served upon the commissioner of that department in which such 
officer, employee, contractor, or vendor shall be engaged, or with which the 
garnishee is connected. The date of service shall be the date upon which service 
upon the commissioner has been accomplished. If such garnishment is not 
served as set forth above, such service shall be considered ineffective, and the 
state shall not be liable for any sums due thereunder. Such commissioner, or 
the commissioner’s designee, is directed to make answer to such garnishment 
notice or summons, stating the compensation, if any, due any state officer, 
employee, contractor, or vendor so garnisheed. Such commissioner is directed 
to withhold any amounts then due the state officer, employee, contractor, or 
vendor up to and including the amount of the judgment and costs on which the 
garnishment proceedings were predicated, until the garnishment is released 
by the issuing court or such funds are paid into that court, as provided by law, 
and is directed to pay to such officer, employee, contractor, or vendor any 
amount or sum which may be due such officer, employee, contractor, or vendor 
above the amount of such judgment and costs, or if applicable, above the 
amount of each periodic payment made from successive pay periods. 

(b) In addition to the amount of the disposable earnings subject to garnish- 
ment, the state department of finance and administration shall be entitled to 
retain an administrative fee of five dollars ($5.00) due from the judgment 
debtor at the time of each payment made to the court as a result of the 
garnishment. The five dollar ($5.00) fee will be retained from the balance of the 
judgment debtor’s earnings remaining after deducting the payment made to 
the garnishing court. If the maximum garnishable amount has been reached 
prior to retaining the five dollar ($5.00) fee, then such amount due shall remain 
owing to the state until paid. 

(c) The time at which the garnishment lien attaches to the amounts due the 
state officer, employee, contractor, or vendor shall be seven (7) business days 
from the date of service of the garnishment. 

(d) If the commissioner in the department in which the officer, employee, 
contractor, or vendor works, or the commissioner’s duly authorized agent or 
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attorney, fails to appear and answer such garnishment, it shall be presumed 
that the state is indebted to the officer, employee, contractor, or vendor to the 
full amount of the judgment creditor’s demand, and thereupon a conditional 
judgment may be entered against the state for the judgment to the extent of 
the garnishable funds paid out by the state which were due the debtor during 
the period the garnishment was effective. 

(e) After the entry of such conditional judgment a scire facias shall issue to 
the commissioner of the department in which the garnisheed officer, employee, 
contractor, or vendor works, returnable to the next term of the court or to a day 
and place fixed by the court, to show cause why final judgment should not be 
entered against the state. 

(f) Upon the return of such scire facias, fully served upon the commissioner 
of the department in which the garnisheed officer, employee, contractor, or 
vendor works, and upon the failure of the state to appear and show cause, the 
conditional judgment against the state shall be made final. In such event, the 
commissioner is directed to pay any such judgment and deduct the amount 
thereof from wages, salaries, or other compensation owing to such officer, 
employee, contractor, or vendor garnisheed under this part. Notwithstanding 
the foregoing, in any case in which judgment is obtained under this section, if 
there is no compensation due such officer, employee, contractor, or vendor so 
garnisheed during the period such garnishment was effective, such judgment 
against the state shall be void and unenforceable. 

(g) Any process required to be served under this section may be served, 
pursuant to the Tennessee Rules of Civil Procedure, by a private process 
server. 


History. 
Acts 1978, ch. 915, §§ 41-44; T.C.A., §§ 26- 
251 — 26-254; Acts 2001, ch. 412, § 2. 


26-2-223. No wages due garnisheed employee — Judgment null and 
void. 


In any case where judgment is obtained under §§ 26-2-205 — 26-2-208, if 
there are no wages due such employee so garnished, such judgment shall be 
void and unenforceable. 


History. 
Acts 1978, ch. 915, § 45; T.C.A., § 26-255. 


26-2-224. Time for execution when multiple writs exist. 


(a) Notwithstanding any other provision of law or rule to the contrary, a writ 
of garnishment that is filed later in time than another such writ, and which 
deducts the maximum amount allowable by law from the debtor’s wages, shall 
not run concurrently with the earlier filed writ with regard to the six-month 
time limit prescribed in § 26-2-214. Such later filed writ of garnishment shall 
not begin to run until the earlier filed writ’s judgment has been satisfied, such 
earlier filed writ has expired, or such earlier filed writ has been stayed by 
installment motion as prescribed in § 26-2-216. 

(b) The time limit prescribed in § 26-2-214 shall not be extended beyond six 
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(6) months from the date of filing if the garnishee has failed to answer or remit 
funds for such later filed writ. 

(c) Nothing in this section shall be construed to affect the date of attachment 
or the status of any underlying statutory or common law lien rights of any later 
filed writ of garnishment. 


History. 
Acts 2000, ch. 856, § 1. 


26-2-225. Notifying judgment creditor of new employment. — 


(a) A judgment debtor whose salaries, wages or other compensation are 
subject to a garnishment shall notify the judgment creditor who filed the writ 
of garnishment within ten (10) days, as computed in § 1-3-102, of obtaining 
any new employment. Notice to the judgment creditor shall be by certified mail 
and shall include the name, address and telephone number of the new 
employer. A judgment debtor who fails to provide notice of new employment in 
compliance with this section is in contempt of court and, upon the court 
making a determination of contempt, may be punished the same as contempt 
of court in a judicial proceeding. For purposes of a determination of contempt 
the debtor’s notification of new employment to the judgment creditor shall be 
considered timely sent if mailed less than ten (10) days from the date of 
obtaining new employment. 

(b) Any fees imposed by the clerk or any other party on the transfer of 
garnishment to the debtor’s new employment shall be imposed on the debtor by 
adding the amount to the debt to be collected. 


History. which enacted this section, shall apply to all 
Acts 2018, ch. 187, § 1. garnishments filed after July 1, 2013. 


Compiler’s Notes. 
Acts 2018, ch. 187, § 2 provided that the act, 


PART 3 
HOMESTEAD EXEMPTIONS 


26-2-301. Basic exemption. 


(a) An individual, whether a head of family or not, shall be entitled to a 
homestead exemption upon real property which is owned by the individual and 
used by the individual or the individual’s spouse or dependent, as a principal 
place of residence. The aggregate value of such homestead exemption shall not 
exceed five thousand dollars ($5,000); provided, individuals who jointly own 
and use real property as their principal place of residence shall be entitled to 
homestead exemptions, the aggregate value of which exemptions combined 
shall not exceed seven thousand five hundred dollars ($7,500), which shall be 
divided equally among them in the event the homestead exemptions are 
claimed in the same proceeding; provided, if only one (1) of the joint owners of 
real property used as their principal place of residence is involved in the 
proceeding wherein homestead exemption is claimed, then the individual’s 
homestead exemption shall be five thousand dollars ($5,000). The homestead 
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exemption shall not be subject to execution, attachment, or sale under legal 
proceedings during the life of the individual. Upon the death of an individual 
who is head of a family, any such exemption shall inure to the benefit of the 
surviving spouse and their minor children for as long as the spouse or the 
minor children use such property as a principal place of residence. 

(b) If a marital relationship exists, a homestead exemption shall not be 
alienated or waived without the joint consent of the spouses. 

(c) The homestead exemption shall not operate against public taxes nor 
shall it operate against debts contracted for the purchase money of such 
homestead or improvements thereon nor shall it operate against any debt 
secured by the homestead when the exemption has been waived by written 
contract. 

(d) A deed, installment deed, mortgage, deed of trust, or any other deed or 
instrument by any other name whatsoever conveying property in which there 
may be a homestead exemption, duly executed, conveys the property free of 
homestead exemption, but the homestead exemption may not be waived in a 
note, other instrument evidencing debt, or any other instrument not conveying 
property in which homestead exemption may be claimed. 

(e) Notwithstanding subsection (a) to the contrary, an unmarried individual 
who is sixty-two (62) years of age or older shall be entitled to a homestead 
exemption not exceeding twelve thousand five hundred dollars ($12,500) upon 
real property that is owned by the individual and used by the individual as a 
principal place of residence; a married couple, one (1) of whom is sixty-two (62) 
years of age or older and the other of whom is younger than sixty-two (62) years 
of age, shall be entitled to a homestead exemption not exceeding twenty 
thousand dollars ($20,000) upon real property that is owned by one (1) or both 
of the members of the couple and used by the couple as their principal place of 
residence; and a married couple, both of whom are sixty-two (62) years of age 
or older, shall be entitled to a homestead exemption not exceeding twenty-five 
thousand dollars ($25,000) upon real property that is owned by one (1) or both 
of the members of the couple and used by the couple as their principal place of 
residence. 

(f) Notwithstanding subsection (a) to the contrary, an individual who has 
one (1) or more minor children in the individual’s custody shall be entitled to 
a homestead exemption not exceeding twenty-five thousand dollars ($25,000) 
on real property that is owned by the individual and used by the individual as 
a principal place of residence. 


History. 

Acts 1870, ch. 80, § 1; 1870-1871, ch. 71,§ 4; 
1879,..ch:4 L271 e898) the2: whanis:$aa/98:amod. 
Code 1932, § 7719; Acts 1933, ch. 72,§ 1; 1943, 
ch. 131, § 1; C. Supp. 1950, § 7719; Acts 1975, 
ch. 285, § 1; 1979, ch. 61, § 1; 1980, ch. 919, 
§ 1; T.C.A., § 26-301; Acts 2004, ch. 659, § 1; 
2007, ch. 560, § 1. 


Compiler’s Notes. 

The Tennessee advisory commission on inter- 
governmental relations shall study the current 
homestead exemption amounts allowed pursu- 


ant to this section to determine whether the 
exemptions should be increased to accurately 
reflect the cost of living and shall submit a 
written report to the members of the general 
assembly no later than January 1, 2016. The 
report shall detail the various categories of 
homestead exemptions and compare each cat- 
egory to the exemptions of other states. 


Cross-References. 

Homestead Act, title 7, ch. 66. 

Homestead and personal property exemp- 
tions, Tenn. Const., art. XI, § 11. 
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Section to Section References. 
This section is referred to in §§ 26-2-302, 
26-2-303. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 307, 475. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 425, 648-650, 654, 657, 816. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 8-224. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, §§ 21, 24, 30; 12 Tenn. Juris., Ex- 
ecutions, § 13; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, §§ 2, 5, 6, 
8-10; 18 Tenn. Juris., Liens, § 7. 


Law Reviews. 

A Review of Tennessee Exemptions in Light 
of the Bankruptcy Code (Jennie D. Latta), 28 
No. 5 Tenn. B.J. 35 (1992). 

A Second Look at the Proposed Uniform 
Bankruptcy Exemptions: Tennessee as an Ex- 
ample (The Honorable William Houston Brown, 
Lawrence Ponoroff), 28 U. Mem. L. Rev. 647 
(1998). 

Bankruptcy Issues Arising in Divorce Prac- 
tice (Ellen B. Vergos), 24 Mem. St. U.L. Rev. 697 
(1994). 

Bankruptcy Law — Nobelman v. American 
Savings Bank: Permissibility of Bifurcating 
and Modifying Homestead Mortgages, 24 Mem. 
St. U.L. Rev. 805 (1994). 

Davis v. Davis: The End of Interspousal Tort 
Immunity Tips the Scales on the Last Intrafa- 
milial Immunity Stronghold, 14 Mem. St. U.L. 
Rev. 270 (1984). 

Domestic Relations — 1957 Tennessee Sur- 
vey (William J. Harbison), 10 Vand. L. Rev. 
1082. 

Domestic Relations — 1961 Tennessee Sur- 
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vey (II) (William J. Harbison), 15 Vand. L. Rev. 
892. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 

Exemption Statutes — Retrospective Opera- 
tion of Laws, 11 Tenn. L. Rev. 128. 

Homestead in Tennessee (Mark J. Mayfield), 
25 Tenn. L. Rev. 261. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

Privy Examination, 3 Tenn. L. Rev. 126. 

Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

Real Property — 1962 Tennessee Survey 
(Thomas G. Roady, Jr.), 16 Vand. L. Rev. 839. 

Restitution — 1963 Tennessee Survey (J. 
Brad Reed), 17 Vand. L. Rev. 1139. 

Rights of Creditors in Insurance — The Ten- 
nessee Exemption Statutes (Paul J. Hartman), 
5 Vand. L. Rev. 760. 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries (Sara Kaltenborn), 3 Mem. St. U.L. 
Rev. 327. 

Tennessee’s Bankruptcy Exemptions are 
Valid: Rhodes v. Stewart (Bruce D. Fisher), 
19-No. 4 Tenn. B.J. 7 (1983). 

The New Tennessee Code (Charles C. Tra- 
bue), 10 Tenn. L. Rev. 155. 


Attorney General Opinions. 

Legislation which grants a greater home- 
stead exemption to individuals and married 
couples sixty-two years of age and older is 
constitutional, OAG 04-076, 2004 Tenn. AG 
LEXIS 66 (4/23/04). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Legislative Intent. 

. Tenancies by the Entirety. 
—Consecutive Bankruptcy Petitions. 
. Tenants in Common and Joint Tenancy. 
Remaindermen. 

. Principal Residence. 

. Effect of Divorce. 

. Scope of Exemption. 

10. Fraud. 

11. Liens. 

12. Interest in Property. 

13. Involuntary Sale of Homestead. 
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1. Constitutionality. 
The distinction drawn for homestead exemp- 
tion purposes between leasehold estates of 


more than two years and those of less than two 
years is reasonable, not arbitrary, bears a ra- 
tional relationship to a legitimate state objec- 
tive and does not violate the debtors’ right to 
the equal protection of the laws guaranteed by 
the fourteenth amendment. In re Phillips, 60 
B.R. 166, 1986 Bankr. LEXIS 6383 (Bankr. E.D. 
Tenn. 1986). 


2. Legislative Intent. 

The manifest intention of this section was to 
afford to an individual a $5,000 exemption in 
his interest in real estate used as his principal 
place of residence or, alternatively, to afford the 
individual his proportionate share of a $7,500 
exemption where both he and a co-owner (or 
co-owners) use the real estate as their principal 
place of residence and assert the exemption in a 
single proceeding. The logical and relevant in- 
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quiry is thus only whether the individual or 
individuals actually claiming the exemption 
utilize the property as their principal place of 
residence. In re Young, 42 B.R. 892, 1984 
Bankr. LEXIS 5019 (Bankr. E.D. Tenn. 1984). 

Terms fixing eligibility of individuals and 
qualification of property for the homestead ex- 
emption have been prescribed by the general 
assembly: (1) The property must be “owned” by 
the individual; and (2) The property must be 
used by the individual, the individual’s spouse, 
or a dependent, as a principal place of resi- 
dence. In re Miller, 246 B.R. 564, 2000 Bankr. 
LEXIS 303 (Bankr. E.D. Tenn. 2000). 

In a bankruptcy case in which the debtors, 
who were husband and wife, sought a 
$50,000.00 homestead exemption pursuant to 
T.C.A. § 26-2-301(f) and the bankruptcy court 
limited their homestead exemption to 
$7,500.00, the bankruptcy court incorrectly de- 
termined that the Tennessee legislature’s use of 
the word individual in § 26-2-301(f) restricted 
application of that provision to unmarried per- 
sons only. Butturini v. Farmer (In re Butturini), 
— F. Supp. 2d —, 411 B.R. 553, 2009 U.S. Dist. 
LEXIS 509 (E.D. Tenn. Jan. 6, 2009). 


3. Tenancies by the Entirety. 

The right to claim the homestead exemption 
in property owned as tenancies by the entirety 
vests in the survivor. In re Shaw, 5 B.R. 107, 
1980 Bankr. LEXIS 4955 (Bankr. M.D. Tenn. 
1980). 

A debtor’s homestead exemption claim in 
property owned as tenancies by the entirety 
will have no effect unless he or she survives his 
or her spouse. In re Shaw, 5 B.R. 107, 1980 
Bankr. LEXIS 4955 (Bankr. M.D. Tenn. 1980). 

Where bankrupt claimed homestead exemp- 
tion in property held by him and his wife as 
tenants by the entireties, the result was that 
the bankruptcy trustee could offer for sale only 
the bankrupt’s survivorship interest in the 
property and the bankrupt was not entitled to 
an exemption from the proceeds. In re Dawson, 
10 B.R. 680, 1981 Bankr. LEXIS 3900 (Bankr. 
E.D. Tenn. 1981), affd, 14 B.R. 822, 1981 U.S. 
Dist. LEXIS 16787 (E.D. Tenn. 1981). 

Under this section and 11 U.S.C. §§ 3638 (h), 
522(b)(2)(B), where each spouse was not in 
bankruptcy, bankruptcy trustees could sell only 
the debtors’ rights of survivorship in real prop- 
erty owned by each debtor and his spouse as 
tenants by the entirety because under this 
section property owned as tenants by the en- 
tirety is exempt from process by creditors of an 
individual spouse. In re Redmond, 15 B.R. 437, 
1981 Bankr. LEXIS 2616 (Bankr. E.D. Tenn. 
1981). 

A defeasible future or survivorship interest of 
a tenant by the entirety may be sold subject to 
a homestead exemption claim which is also 
defeasible. In re Walls, 45 B.R. 145, 1984 
Bankr. LEXIS 4445 (Bankr. E.D. Tenn. 1984). 
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This section does not in any way preempt a 
trustee’s sale of a debtor’s survivorship interest 
in entireties property. The purpose of the home- 
stead statute is fulfilled through sale of the 
survivorship interest subject to the debtor’s 
defeasible homestead right. The debtor and his 
wife may continue to occupy the entireties 
property during their joint lives. The purchaser 
at the trustee’s sale of the debtor’s survivorship 
interest cannot obtain possession of the entire- 
ties property, nor is he entitled to profits or 
rents during the joint lives of the debtor and his 
wife. If the debtor predeceases his wife, the 
purchaser’s interest will be extinguished. On 
the other hand, if the debtor survives his wife, 
the purchaser will succeed to the fee interest 
subject to the debtor’s homestead right. In re 
Walls, 45 B.R. 145, 1984 Bankr. LEXIS 4445 
(Bankr. E.D. Tenn. 1984). 

When a trustee in bankruptcy is allowed to 
sell the debtor’s right of survivorship in prop- 
erty owned as tenants by the entirety, the 
debtor is not entitled to recover the dollar 
amount of the homestead exemption from the 
proceeds of the sale; however, the better ap- 
proach is to sell the survivorship interest sub- 
ject to the debtor’s right to a homestead exemp- 
tion if and when he is the survivor. In re Elsea, 
47 B.R. 142, 1985 Bankr. LEXIS 6643 (Bankr. 
E.D. Tenn. 1985). 

Debtor’s survivorship interest in real prop- 
erty, owned as a tenancy by the entirety and 
claimed as the debtor’s residence, passed into 
the bankruptcy estate; the debtor’s present 
right to use, possession, and enjoyment of the 
property passed out of the bankruptcy estate 
because it was exempt from process under 
applicable nonbankruptcy law. In re Dick, 136 
B.R. 1000, 1992 Bankr. LEXIS 301 (Bankr. 
W.D. Tenn. 1992). 

Debtor who was a tenant by the entirety had 
a homestead exemption in his survivorship 
right, which was part of the bankruptcy estate; 
however, he would not receive the cash value of 
that exemption from the proceeds of any sale of 
that survivorship right. Rather, the survivor- 
ship right, if sold by the bankruptcy trustee, 
would have been encumbered by the debtor’s 
homestead exemption and the debtor would 
have received the cash value of his exemption if 
and when he survived his spouse. In re Dick, 
136 B.R. 1000, 1992 Bankr. LEXIS 301 (Bankr. 
W.D. Tenn. 1992). 

Under Tennessee law, a debtor in bankruptcy 
who owned real property jointly with his non- 
filing spouse as tenants by the entireties was 
not entitled to the homestead exemption pur- 
suant to T.C.A. § 26-2-301 because the debtor 
did not have a vested homestead exemption in 
his survivorship interest in the real property; 
only on the spouse’s death would the debtor 
have become fully vested in the real property 
and realized the exemption in the amount of 
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$5,000.00. In re Arwood, 289 B.R. 889, 2003 
Bankr. LEXIS 126 (Bankr. E.D. Tenn. 2008). 


4, —Consecutive Bankruptcy Petitions. 

Individual debtors were not permitted to in- 
sulate nonexempt entireties property from the 
claims of creditors by means of filing two sepa- 
rate bankruptcy petitions, the second petition 
being filed proximately to the closing of the first 
case. In re Penland, 34 B.R. 536, 1983 Bankr. 
LEXIS 5092 (Bankr. E.D. Tenn. 1983). 


5. Tenants in Common and Joint Tenancy. 
The language “jointly own” evidenced a leg- 
islative intent to include within the purview of 
this section property held by tenants in com- 
mon and joint tenancy, as well as tenancy by 
the entireties. In re Young, 42 B.R. 892, 1984 
Bankr. LEXIS 5019 (Bankr. E.D. Tenn. 1984). 


6. Remaindermen. 

Tennessee law does not permit a remainder- 
man to claim a homestead exception in the 
property to which his or her remainder interest 
attaches, even though the remainderman may 
reside on it with the permission of the life 
tenant. In re Lingerfelt, 180 B.R. 502, 1995 
Bankr. LEXIS 467 (Bankr. E.D. Tenn. 1995). 


7. Principal Residence. 

What is the debtor’s principal residence de- 
pends both on the debtor’s use and intent. In re 
Sivley, 14 B.R. 905, 1981 Bankr. LEXIS 2688 
(Bankr. E.D. Tenn. 1981). 

The $5,000.00 homestead exemption claimed 
by debtor under T.C.A. § 26-2-301(a) was lim- 
ited to the debtor’s equity interest in the resi- 
dence on the date the debtor commenced the 
Chapter 7 case, i.e., the value of the property in 
excess of the amounts on their respective first 
and second mortgages. In re Butler, 271 B.R. 
807, 2001 Bankr. LEXIS 1723 (Bankr. E.D. 
Tenn. 2001). 

In calculating the value of real property for 
purposes of 11 U.S.C. § 522, the bankruptcy 
court determined that a mobile home was in- 
cluded in the value of the real property because, 
under Tennessee law, it had become a fixture: 
the debtors had maintained the mobile home as 
their primary residence, they connected the 
mobile home to the necessary utility services, 
they landscaped the property, and any attempt 
to remove the mobile home would have dam- 
aged it and the real property. In re Northern, 
294 B.R. 821, 2003 Bankr. LEXIS 711 (Bankr. 
E.D. Tenn. 2003). 

Where debtors attempted to claim their resi- 
dence and an adjoining tract of land under the 
homestead exemption of T.C.A. § 26-2-301, the 
adjoining land, which was identified as a differ- 
ent tract from the residence on a plat map, had 
a property description separate from that of the 
residence, and was purchased separately from 
the residence, did not qualify for the exemption 
because it was not debtors’ principal place of 
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residence. In re Wilson, 347 B.R. 880, 2006 
Bankr. LEXIS 1766 (Bankr. E.D. Tenn. 2006). 

Chapter 7 debtors were allowed to claim a 
homestead exemption under T.C.A. § 26-2- 
301(f) in a house they owned, even though they 
lived in another house at the time they first 
declared bankruptcy, because they lost title to 
the first house in a foreclosure action and 
intended to move to the house that was the 
subject of their claim. Even assuming the debt- 
ors claimed the exemption in bad faith, as the 
bankruptcy trustee argued, that was not a 
sufficient reason to deny the exemption because 
of the strong public policy favoring homestead 
exemptions. In re Patterson, 487 B.R. 485, 2013 
Bankr. LEXIS 1099 (Bankr. W.D. Tenn. Feb. 27, 
2013). 


8. Effect of Divorce. 

The divorce court did not have to award a 
divorced person who had filed for bankruptcy 
the homestead exemption in order for her to 
have it after the divorce. In re Sivley, 14 B.R. 
905, 1981 Bankr. LEXIS 2688 (Bankr. E.D. 
Tenn. 1981). 

A divorced person’s right to a homestead 
exemption was fixed at the time of filing for 
bankruptcy and was not affected by the change 
from a tenancy in the entirety to a tenancy in 
common brought about by a subsequent di- 
vorce. In re Sivley, 14 B.R. 905, 1981 Bankr. 
LEXIS 2688 (Bankr. E.D. Tenn. 1981). 


9. Scope of Exemption. 

The homestead exemption, unlike the per- 
sonal property exemption in § 26-2-102 [26-2- 
103], makes no reference to the “debtor’s equity 
interest.” In re Farley, 19 B.R. 868, 1982 Bankr. 
LEXIS 4230 (Bankr. E.D. Tenn. 1982). 

Tennessee’s homestead exemption is less 
beneficial to a debtor than its federal counter- 
part in terms of the value of the exemption 
($5,000 versus $7,500) and in terms of restric- 
tions. Rhodes v. Stewart, 705 F.2d 159, 1983 
U.S. App. LEXIS 28941 (6th Cir. Tenn. Apr. 11, 
1983), cert. denied, 464 U.S. 983, 104S. Ct. 427, 
78 L. Ed. 2d 361, 1983 U.S. LEXIS 2381 (1983). 

Chapter 7 debtors were entitled to occupy 
their residence without paying rent until the 
residence was sold and they were paid their 
homestead exemption; the homestead exemp- 
tion included the right to occupancy without 
paying rent. In re Rolfes, 307 B.R. 59, 2004 
Bankr. LEXIS 310 (Bankr. E.D. Tenn. 2004). 

Homestead statute, T.C.A. § 26-2-301, sim- 
ply recognized that as long as debtor owned the 
residence, his wife shared his possessory rights, 
subject to his homestead exemption; her inter- 
est could not, however, preclude the chapter 7 
trustee from proceeding with the sale of the 
residence. Furthermore, she did not possess an 
interest that attached to the proceeds of the 
sale; she simply shared her husband’s right to 
receive the five-thousand-dollar homestead ex- 
emption authorized by the homestead statute. 
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In re Whaley, 353 B.R. 209, 2006 Bankr. LEXIS 
2730 (Bankr. E.D. Tenn. 2006). 

Chapter 13 debtors could both take a $25,000 
homestead exemption of T.C.A. § 26-2-301(f), 
for a total of $50,000, because the plain mean- 
ing of the statute allowed for both of the debtors 
to take the exemption; to construe T.C.A. § 26- 
2-301(f) to mean that the debtors could only 
take an exemption totaling $25,000 would ef- 
fectively deprive one of the debtors of his or her 
exemption as guaranteed under Tenn. Const. 
art. XI, § 11. In re Staggs, 381 B.R. 230, 2008 
Bankr. LEXIS 84 (Bankr. M.D. Tenn. Jan. 16, 
2008). 

Debtors could not each claim a $25,000 ex- 
emption under T.C.A. § 26-2-301(f) when they 
were both under the age of 55, owned a home 
jointly, and had a minor child because T.C.A. 
§ 26-2-301(f) applied only to an individual 
debtor with a home and a minor child; the 
debtors homestead exemption was limited to 
$7,500 under T.C.A. § 26-2-301(a). In re Buttu- 
rini, 384 B.R. 491, 2008 Bankr. LEXIS 1231 
(Bankr. E.D. Tenn. Feb. 8, 2008), rev’d, Buttu- 
rini v. Farmer (In re Butturini), — F. Supp. 2d 
—, 411 B.R. 553, 2009 U.S. Dist. LEXIS 509 
(E.D. Tenn. Jan. 6, 2009). 

In a bankruptcy case in which the debtors, 
who were husband and wife, sought a 
$50,000.00 homestead exemption pursuant to 
T.C.A. § 26-2-301(f) and the bankruptcy court 
improperly limited their homestead exemption 
to $7,500.00 because it incorrectly determined 
that the Tennessee legislature’s use of the word 
individual in § 26-2-301(f) restricted applica- 
tion of that provision to unmarried persons 
only, the debtors, who otherwise complied with 
the requirements of the statute, could each 
claim a $25,000.00 homestead exemption. But- 
turini v. Farmer (In re Butturini), — F. Supp. 
2d —, 411 B.R. 553, 2009 U.S. Dist. LEXIS 509 
(E.D. Tenn. Jan. 6, 2009). 

Where a creditor held a judicial lien on the 
debtors’ real property under T.C.A. § 25-5- 
101(b) and Tenn. R. Civ. P. 69.07(2), and where 
the real property was improved with the debt- 
ors’ residence and with an unoccupied farm- 
house, the debtors could avoid the judicial lien 
under 11 U.S.C. § 522(f) as against the entire 
property, including the farmhouse, as they were 


entitled to claim a homestead exemption under. 


T.C.A. § 26-2-301 against their property as a 
whole, including any improvements on the real 
property on which their residence was located. 
In making this determination, the court noted 
that T.C.A. § 26-2-301(f) provided that the 
debtors were entitled to a homestead exemp- 
tion on real property used as a principal place 
of residence and that T.C.A. § 67-5-501(9)(A) 
defined real property as including structures 
and improvements. In re Young, 471 B.R. 715, 
2012 Bankr. LEXIS 2153 (Bankr. E.D. Tenn. 
May 15, 2012). 
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10. Fraud. 

Although courts generally agree that a debt- 
or’s conversion of nonexempt property into ex- 
empt property on the eve of bankruptcy is not 
fraudulent per se, extrinsic circumstances may 
indicate the commission of a fraud on the 
debtor’s creditors; thus, where the evidence 
clearly showed that the debtor, while insolvent 
and in contemplation of bankruptcy, estab- 
lished a homestead exemption in property, 
which was then subject to execution, for the 
express purpose of defeating the rights of credi- 
tors, particularly the rights of his ex-wife, her 
objection to the homestead exemption would be 
sustained. In re Hall, 31 B.R. 42, 1983 Bankr. 
LEXIS 6025 (Bankr. E.D. Tenn. 1983). 


11. Liens. 

Congress did not intend for the exercise of a 
debtor’s avoidance rights under Bankr. Code 
§ 522(f)(1) to benefit a junior consensual lienor 
at the expense of the judicial lienor whose 
interest is partially avoidable by a debtor in 
bankruptcy. In re Durham, 33 B.R. 23, 1983 
Bankr. LEXIS 5543 (Bankr. E.D. Tenn. 1983). 

Judicial lienholder in bankruptcy proceed- 
ing, had priority against homestead property 
over first deed of trust holder whose consensual 
lien was perfected subsequent to the judicial 
lien. In re Durham, 33 B.R. 23, 1983 Bankr. 
LEXIS 5543 (Bankr. E.D. Tenn. 1983). 

Judicial lien against husband’s survivorship 
interest in joint property was avoided in its 
entirety where couple’s equity in home was less 
than the amount allowed for homestead exemp- 
tion. In re Nunley, 109 B.R. 784, 1990 Bankr. 
LEXIS 56 (Bankr. E.D. Tenn. 1990). 

Bankruptcy court held that 11 U.S.C. 
§ 522(f)(2)(A) contains a federal definition of 
impairment and, in light of its explicit lan- 
guage, prohibits the court from looking to state 
law to define impairment; thus, the bankruptcy 
court rejected a creditor’s contention that its 
lien had priority over a later mortgage lien and, 
thus, should not be avoided as it did not impair 
the debtors’ homestead exemption because 11 
U.S.C. § 522(f)(2) requires the bankruptcy 
court to include the mortgage in the impair- 
ment analysis. In re Northern, 294 B.R. 821, 
2003 Bankr. LEXIS 711 (Bankr. E.D. Tenn. 
2003). 

It would be both inequitable and futile to 
reopen the debtors’ chapter 7 bankruptcy case 
in order to avoid a valid judicial lien; the court 
denied the motion to reopen and struck the 
homestead exemption claimed pursuant to 
T.C.A. § 26-2-301. In re Tarkington, 301 B.R. 
502, 2003 Bankr. LEXIS 1518 (Bankr. E.D. 
Tenn. 2003). 

Debtors who declared bankruptcy were al- 
lowed under 11 U.S.C.S. § 522 to avoid a sec- 
ond judgment lien which a creditor placed on 
their home in full, and a first judgment lien 
which another creditor placed on their home in 
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part, because both liens impaired a homestead 
exemption the debtors claimed pursuant to 
T.C.A. § 26-2-301; the formula that appeared 
in § 522 for determining whether a judgment 
lien impaired a debtor’s exemption was a rela- 
tively simple calculation of value minus the 
sum of other liens, the exemption, and the 
judicial lien to be avoided, and when that 
formula was applied in the debtors’ case, it 
showed that $841 of the first judgment lien 
impaired the debtors’ exemption. In re Houser, 
— B.R. —, 2015 Bankr. LEXIS 65 (Bankr. E.D. 
Tenn. Jan. 6, 2015). 

Chapter 7 debtors were allowed under 11 
U.S.C.S. § 522 to avoid a judicial lien a creditor 
placed on their residence, even though they had 
not claimed a homestead exemption under 
T.C.A. § 26-2-301, because the amount of the 
judicial lien plus the amount of a mortgage lien 
on the property and the amount of the mini- 
mum exemption the debtors could have claimed 
if there were no liens on the property exceeded 
the property’s value; although the debtors were 
not entitled to claim a homestead exemption 
because they did not have any equity in the 
property, the formula found in § 522 had to be 
applied as written, and the effect of the court’s 
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ruling was to convert the creditor’s claim from a 
secured claim into an unsecured claim. In re 
Washington, — B.R. —, 2016 Bankr. LEXIS 132 
(Bankr. W.D. Tenn. Jan. 11, 2016). 


12. Interest in Property. 

A husband cannot claim a homestead exemp- 
tion in property titled in his wife’s name and in 
which he owns no interest. In re Hackler, 35 
B.R. 326, 1983 Bankr. LEXIS 4794 (Bankr. E.D. 
Tenn. 1983). 


13. Involuntary Sale of Homestead. 

If there is an involuntary sale of the home- 
stead, that is, a sale forced upon the owner by 
judicial action or legal process, the surplus 
proceeds of the sale remain impressed with the 
homestead right. In re Miller, 246 B.R. 564, 
2000 Bankr. LEXIS 303 (Bankr. E.D. Tenn. 
2000). 

Debtor’s entitlement to the surplus proceeds 
following an involuntary transfer of the debt- 
or’s homestead was preserved by the lien the 
debtor was awarded against the property, de- 
spite the fact that the court deferred payment 
until the parties’ youngest child reached major- 
ity. In re Miller, 246 B.R. 564, 2000 Bankr. 
LEXIS 303 (Bankr. E.D. Tenn. 2000). 


26-2-302. Life estates and equitable estates. 


Section 26-2-301 shall apply to life estates and equitable estates which are 
owned by an individual and used by the individual or individual’s spouse or 
dependent as a principal place of residence. The homestead exemption in such 
estates shall be set apart as the court may prescribe in ordering the sale. 


History. 

Acts 1870, ch. 80, § 2; Shan., § 3801; Code 
1932, § 7722; Acts 1979, ch. 61, § 2; T.C.A., 
§ 26-303. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 654. 


Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankrupcty, § 30; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, § 6. 
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DECISIONS UNDER PRIOR LAW 


Analysis 


In General. 

Equity of Redemption. 

Prior Liens — Status Against Homestead in 
Equitable Estates. 

4. Remaindermen. 


bo 


1. In General. 

The homestead may exist in equitable as well 
as legal estates. Nichol v. County of Davidson, 
76 Tenn. 389, 1881 Tenn. LEXIS 23 (1881); Ren 
v. Driskell, 79 Tenn. 642, 1883 Tenn. LEXIS 119 
(1883); Fauver v. Fleenor, 81 Tenn. 622, 1884 


Tenn. LEXIS 80 (1884); White v. Fulghum, 87 
Tenn. 281, 10 S.W. 501, 1888 Tenn. LEXIS 60 
(1889). 


2. Equity of Redemption. 

The extension of the homestead exemption to 
equitable estates creates a homestead exemp- 
tion in an equity of redemption. Flannegan v. 
Stifel, 3 Cooper’s Tenn. Ch. 464 (1877). 


3. Prior Liens — Status Against Home- 
stead in Equitable Estates. 

The right exists in equitable estates, includ- 

ing estates held under title bonds, but all liens 
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acquired or existing against the land before the 
homestead right accrued must be paid or dis- 
charged by the claimant of that right, or the 
land will be sold to satisfy such liens, and the 
surplus, if any, not exceeding allowance, will be 
invested in other land for a homestead. Fauver 
v. Fleenor, 81 Tenn. 622, 1884 Tenn. LEXIS 80 
(1884). 


26-2-303. Leasehold estates. 
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4, Remaindermen. 

Tennessee law does not permit a remainder- 
man to claim a homestead exception in the 
property to which his or her remainder interest 
attaches, even though the remainderman may 
reside on it with the permission of the life 
tenant. In re Lingerfelt, 180 B.R. 502, 1995 
Bankr. LEXIS 467 (Bankr. E.D. Tenn. 1995). 


Section 26-2-301 shall apply to leasehold real property which is possessed 
and used by an individual, an individual’s spouse, or an individual’s depen- 
dent, as a principal place of residence, provided such leasehold estate is for 
more than two (2) and not exceeding fifteen (15) years. The homestead 
exemption upon leasehold estates shall not be exempt from execution or 
attachment for rent due thereon. 


History. 

Acts 1866-1867, ch. 36, §§ 1, 2; Shan., 
§§ 3802, 3803; Code 1932, §§ 7723, 7724; Acts 
1979, ch. 61, § 3; T.C.A., § 26-304. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 650, 654. 

Tennessee Jurisprudence, 13 Tenn. Juris., 
Exemptions From Execution and Attachment, 
§§ 6, 8. 


26-2-304. Insurance proceeds from homestead. 


All moneys arising from insurance on a homestead which is destroyed by 
fire, or by other disaster, shall be exempt in an amount not to exceed five 
thousand dollars ($5,000). This insurance exemption shall not operate so as to 
exclude the interest of any mortgagee at the time of the insurance loss so long 


as the mortgagee’s interest is evidenced by a written contract. 


History. 
Code 19382, § 7734; Acts 1979, ch. 61, § 4; 
T.C.A., § 26-305. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 649, 650, 657. 

Tennessee Jurisprudence, 4 Tenn. Juris., 
Bankruptcy, § 30; 13 Tenn. Juris., Exemptions 
From Execution and Attachment, § 6. 


NOTES TO DECISIONS 


1. Bankruptcy. 

In a bankruptcy proceeding the debtors may 
not invoke the state-created exemption for in- 
surance proceeds from the destruction of a 


homestead to defeat the federal income tax lien 
on the proceeds. In re Mills, 37 B.R. 832, 1984 
Bankr. LEXIS 6216 (Bankr. E.D. Tenn. 1984). 


26-2-305. Family cemeteries and burial lots. 


Any interest or estate in a family cemetery, not in excess of one (1) acre, or 
in a burial lot in a cemetery, or a space in a mausoleum, or a certificate of 
ownership thereof, is exempt from levy of execution or attachment except as in 
case of homestead. 
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History. Law Reviews. 

Code 1932, § 7735; T.C.A. (orig. ed.), § 26- A Review of Tennessee Exemptions in Light 
306. of the Bankruptcy Code (Jennie D. Latta), 28 
Tesiinciin No. 5 Tenn. B.J. 35 (1992). 


Exempt Property in Tennessee Under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Exemptions From Execution and Attachment, 
§ 6. 


26-2-306. Exemption inapplicable in certain cases. 


The homestead shall not be exempt from sale for the payment of public taxes 
legally assessed upon it, or from sale for the satisfaction of any debt or liability 
contracted for its purchase or legally incurred for improvements made thereon. 
It shall be exempt from seizure in criminal as well as in civil cases, but not 
exempt from distress or sale for taxes; or for fines and costs for voting out of the 
civil district, precinct or ward in which the voter lives; or for carrying deadly 
or concealed weapons contrary to law; or for giving away or selling intoxicating 


liquors on election days. 


History. 

Acts 1870, ch. 80, § 1; 1870-1871, ch. 71, § 5; 
1879, ch. 171, § 2; impl. am. Acts 1891, ch. 1, 
§ 19; Shan., § 3799; Code 1932, § 7720; T.C.A. 
(orig. ed.), § 26-307. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 650. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Exemptions From Execution and Attachment, 
§ 8; 23 Tenn. Juris., Subrogation, § 9. 


NOTES TO DECISIONS 


Analysis 


. Homestead Exempt. 

—Attorney’s Lien. 

—Payor of Purchase Money — Subrogation. 

—Debts Due Government. 

—Prior Judgment Liens. 

—Tort Claim. 

—Liens Not Fixed Before Marriage. 

. —Sale Under Execution Against Husband. 

. Homestead Not Exempt. 

10. —Purchase Money Debt. 

11. —Improvement Debt. 

12. —Street Assessments. 

13. —Drainage Assessments. 

14. —Mechanics’ or Materialmen’s Liens. 

15. —Extinguishment of Homestead After 
Foreclosure. 

16. —Liens Fixed Before Right Attaches. 


CHONIAAMARWN PE 


1. Homestead Exempt. 


2. —Attorney’s Lien. 

An attorney’s lien for compensation for ser- 
vices, rendered in the recovery and protection 
of the homestead right to which a widower with 
minor children is entitled, may be enforced by 
sale of that right where the lien was declared by 
decree in the case in which the services were 
rendered upon the written consent of the wid- 


ower. McLean v. Lerch, 105 Tenn. 693, 58 S.W. 
640, 1900 Tenn. LEXIS 123 (1900). 

Homestead right of husband and wife is not 
subject to lien for fees of an attorney for ser- 
vices rendered in an action for its recovery, and 
cannot be sold for same. McBroom v. Whitefield, 
108 Tenn. 422, 67 S.W. 794, 1901 Tenn. LEXIS 
43 (1902). 


3. —Payor of Purchase Money — Subroga- 
tion. 

A person who pays the purchase money debt, 
without originally being bound therefor, is not 
to be subrogated to the lien satisfied. The 
equity of subrogation will not be administered 
as against the homestead in such case. Smith v. 
Neilson, 81 Tenn. 461, 1884 Tenn. LEXIS 58 
(1884); Loftis v. Loftis, 94 Tenn. 232, 28 S.W. 
1091, 1894 Tenn. LEXIS 39 (1895). 

Where money is borrowed from a third per- 
son and used in paying the purchase money 
owing for land, and the borrower, without his 
wife joining with him, makes a mortgage or 
deed of trust on the land paid for with such 
borrowed money, to secure the same, reciting 
the facts therein, the homestead exists in such 
land as against such debt, and may be asserted 
by the widow or children of such owner after his 
death. Loftis v. Loftis, 94 Tenn. 232, 28 S.W. 
1091, 1894 Tenn. LEXIS 39 (1895); Bradshaw v. 
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Van Valkenburg, 97 Tenn. 316, 37 S.W. 88, 1896 
Tenn. LEXIS 146 (1896). 


4. —Debts Due Government. 

Homestead is exempt as against executions 
on judgments in favor of the federal govern- 
ment. Rogers v. McKenzie, 48 Tenn. 514, 1870 
Tenn. LEXIS 101 (1870); Fink v. O’Neil, 106 
U.S v272, 10S) Ct. 32); 27 Ey has 19621682. 0s, 
LEXIS 1539 (1882). — 

The homestead right prevails as to debts due 
the state. They stand to be enforced on parity 
with debts due to individuals. Ren v. Driskell, 
79 Tenn. 642, 1883 Tenn. LEXIS 119 (1883). 


5. —Prior Judgment Liens. 

A homestead previously acquired in an eq- 
uity of redemption, prevails over the lien of a 
judgment rendered before the acquisition, since 
the lien of the judgment is not created or 
effective as to such an equitable estate until the 
subsequent filing of a bill in equity to subject it. 
Flannegan v. Stifel, 3 Cooper’s Tenn. Ch. 464 
(1877). 

The homestead right is not defeated by a 
judgment lien existing at the time the land is 
acquired in which the right is claimed. The 
exemption and lien attach at the same time, the 
former as superior prevails. Maples v. Rawlins, 
105 Tenn. 457, 58 S.W. 644, 1900 Tenn. LEXIS 
92, 80 Am. St. Rep. 903 (1900). 


6. —Tort Claim. 

The homestead right exists as against an 
execution issued upon a judgment for a tort, 
where the action was begun before the right 
was created and the judgment was rendered 
afterwards. Parker v. Savage, 74 Tenn. 406, 
1880 Tenn. LEXIS 267 (1880). 


7. —Liens Not Fixed Before Marriage. 

Where the owner of land contracted debts, 
and then by marriage became the head of a 
family before his creditor fixed any lien on the 
land, he is entitled to homestead in the land as 
against such creditor. Dye v. Cooke, 88 Tenn. 
275, 12 S.W. 631, 1889 Tenn. LEXIS 47, 17 Am. 
St. Rep. 882 (1889). 


8. —Sale Under Execution Against Hus- 
band. 

Where land had been sold under execution 
against the husband, the wife’s right to home- 
stead was not defeated. Beard v. Beard, 10 
Tenn. App. 52, — S.W.2d —, 1928 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. 1928). 


9. Homestead Not Exempt. 

The homestead land may be levied on and 
sold under an execution issued on a judgment 
recovered on a debt for the purchase money or 
for improvements, or otherwise subjected by 
legal process to the payment of such debts. 
Woodlie v. Towles, 68 Tenn. 592, 1877 Tenn. 
LEXIS 57 (1877); Bentley v. Jordan, 71 Tenn. 
353, 1879 Tenn. LEXIS 88 (1879); Miller v. 
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Brown & Forsythe, 79 Tenn. 155, 1883 Tenn. 
LEXIS 31 (18883). 


10. —Purchase Money Debt. 

A surety paying the assignee of a purchase 
money note that originally constituted a ven- 
dor’s implied or equitable lien cannot be subro- 
gated to such lien, because such assignee had 
no such lien. He is entitled to subject the 
homestead to the payment of the purchase 
money debt, however, and the debtor cannot 
claim the homestead exemption against such 
debt, for the homestead is not exempt from sale 
for the payment of debts contracted for the 
purchase money of the land. Himes v. Smith, 2 
Shan. 431 (1877). 

The homestead is not exempt from the pay- 
ment of purchase money, though the evidence of 
the debt may have been changed in form, and 
though all the residue of the land has been 
taken by a creditor against whom the home- 
stead exemption was effective. Bentley v. Jor- 
dan, 71 Tenn. 353, 1879 Tenn. LEXIS 88 (1879). 

Although debt contracted for its purchase is 
not a lien on the homestead, it may be sold for 
satisfaction thereof. Bentley v. Jordan, 71 Tenn. 
353, 1879 Tenn. LEXIS 88 (1879). 

Although the vendor may lose all liens on the 
land, by an absolute conveyance acknowledging » 
payment in full, and by taking a new note with 
security and a higher rate of interest, or may 
otherwise lose it, he may subject the land 
impressed with the homestead right to the 
satisfaction of such debt, by virtue of the fact 
that it was contracted for the purchase money 
of the land and this, though all the other land 
has been seized and appropriated by other 
creditors. Bentley v. Jordan, 71 Tenn. 353, 1879 
Tenn. LEXIS 88 (1879); Byrns v. Woodward, 78 
Tenn. 444, 1882 Tenn. LEXIS 202 (1882). 

Even though the debt contracted for pur- 
chase of a homestead be assigned, extended or 
renewed, the homestead may be sold in satis- 
faction thereof. Loftis v. Loftis, 94 Tenn. 232, 28 
S.W. 1091, 1894 Tenn. LEXIS 39 (1895). 

The homestead may be subjected to the debt 
incurred in its purchase. State ex rel. Bigham v. 
Powers, 124 Tenn. 553, 187 S.W. 1110, 1911 
Tenn. LEXIS 64 (1911). 


11. —Improvement Debt. 

The homestead is not exempt from any debt 
legally incurred for the improvements made 
thereon. Thompson vy. Wickersham, 68 Tenn. 
216, 1877 Tenn. LEXIS 21 (1877). 

The question whether creditors will have any 
remedy if the debtor expends upon his allotted 
homestead extravagant sums of money which 
ought to be applied to the payment of his debts 
is reserved. Hardy v. Lane, 74 Tenn. 379, 1880 
Tenn. LEXIS 261 (1880). 

Under the constitutional and statutory pro- 
visions, the homestead is not exempt from sale 
for the satisfaction of a debt contracted for 
improvements made thereon, although the 
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creditor may have lost his mechanic’s lien for 
the debt. Miller v. Brown & Forsythe, 79 Tenn. 
155, 1883 Tenn. LEXIS 31 (1883). 

Where improvements are made on the prop- 
erty by the husband alone by use of borrowed 
money, that does not defeat the wife’s right to 
homestead in the property as improved. Beard 
v. Beard, 10 Tenn. App. 52, — S.W.2d —, 1928 
Tenn. App. LEXIS 8 (Tenn. Ct. App. 1928). 


12. —Street Assessments. 

Street assessments against abutting home- 
stead may be enforced as against the home- 
stead. Reed v. Athens, 146 Tenn. 168, 240 S.W. 
439, 1921 Tenn. LEXIS 11 (1921). 


13. —Drainage Assessments. 

Drainage of homestead swamp lands, autho- 
rized by statute, constituted an improvement 
thereon, for which the land was subject to 
special assessment. State ex rel. Bigham v. 
Powers, 124 Tenn. 553, 1387 S.W. 1110, 1911 
Tenn. LEXIS 64 (1911). 


14. —Mechanics’ or Materialmen’s Liens. 
The right of homestead cannot prevail over 
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the lien of a mechanic or furnisher. Thompson v. 
Wickersham, 68 Tenn. 216, 1877 Tenn. LEXIS 
21 (18777). 


15. —Extinguishment of Homestead After 
Foreclosure. 

A creditor who purchased at a foreclosure 
sale of land taking title subject to the home- 
stead right may acquire purchase money notes 
secured by an earlier mortgage, foreclose the 
lien of the latter and buy, thus extinguishing 
the homestead right. There was no such merger 
of the legal and equitable titles in him as 
extinguished the debt or canceled the lien. 
Irvine v. Shrum, 97 Tenn. 259, 36 S.W. 1089, 
1896 Tenn. LEXIS 137 (1896). . 


16. —Liens Fixed Before Right Attaches. 

All liens fixed on the land before the right of 
homestead arises must be paid by the claimant 
or the land will be sold for their satisfaction. 
Fauver v. Fleenor, 81 Tenn. 622, 1884 Tenn. 
LEXIS 80 (1884). 


Each individual who is entitled to a homestead exemption shall have the 
right to elect where the homestead shall be set apart. 


History. 

Acts 1879, ch. 171, § 1; Shan., § 3800; Code 
1932, § 7721; Acts 1979, ch. 61, § 5; T.C.A., 
§ 26-308. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 654. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Exemptions From Execution and Attachment, 
§ 7. 


Law Reviews. 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries, 3 Mem. St. U.L. Rev. 327. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Extent of Power Conferred by Section. 
Separate Tracts as Homestead. 

Wife Bound by Selection. 

—Life Estate as Homestead. 

. Inferred Election. 

. Estoppel by Representations. 


RP AoORWONe 


. Extent of Power Conferred by Section. 
This statute was not intended to alter the 
then existing law further than to give the head 
of a family owning land the power to locate his 
homestead upon any part of it, and to enjoy the 
homestead exemption without actual occu- 
pancy. It was not intended to create a home- 
stead right in undivided interests in land. Flatt 
v. Mack Stadler Co., 84 Tenn. 371, 1886 Tenn. 
LEXIS 110 (1886); J. I. Case Threshing-Ma- 


chine Co. v. Joyce, 89 Tenn. 337, 16 S.W. 147, 
1890 Tenn. LEXIS 56, 12 L.R.A. 519 (1890). 

Under this section, the head of a family may 
elect to have the homestead exemption set 
apart upon any land owned by him; but this 
power of selection does not add any more abso- 
lute character of title in the land covered by the 
homestead than existed before such right was 
conferred, nor does it empower the husband to 
convey the homestead without the joinder of 
the wife. Flatt v. Mack Stadler Co., 84 Tenn. 
371, 1886 Tenn. LEXIS 110 (1886); Cottrell v. 
Rogers, 99 Tenn. 488, 42 S.W. 445, 1897 Tenn. 
LEXIS 57 (1897). 


2. Separate Tracts as Homestead. 

Where the head of a family owned a lot on 
which he lived with his family, and held title 
bond to another lot across the street, on which 
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there was a lien for purchase money, he was 
entitled to a homestead in both lots where they 
were worth less than the allowance. Smith v. 
Carter Bros. & Co., 84 Tenn. 527, 1886 Tenn. 
LEXIS 140 (1886), superseded by statute as 
stated in, In re Wilson, 347 B.R. 880, 2006 
Bankr. LEXIS 1766 (Bankr. E.D. Tenn. 2006); 
Moses v. Groner, 106 Tenn. 121, 60 S.W. 497, 
1900 Tenn. LEXIS 139 (1900), superseded by 
statute as stated in, In re Wilson, 347 B.R. 880, 
2006 Bankr. LEXIS 1766 (Bankr. E.D. Tenn. 
2006). 

Homestead may exist in so much of a tract of 
land lying apart from the residence lot as 
together with the residence lot will make up the 
value, though the two tracts do not adjoin, but 
are at least a quarter of a mile apart. Moses v. 
Groner, 106 Tenn. 121, 60 S.W. 497, 1900 Tenn. 
LEXIS 1389 (1900), superseded by statute as 
stated in, In re Wilson, 347 B.R. 880, 2006 
Bankr. LEXIS 1766 (Bankr. E.D. Tenn. 2006). 

The head of a family, who is the owner of four 
unimproved town lots worth less than the al- 
lowed sum, situated in as many separate but 
contiguous blocks, separated by streets, is en- 
titled to claim them all as homestead. Moses v. 
Groner, 106 Tenn. 121, 60 S.W. 497, 1900 Tenn. 
LEXIS 139 (1900), superseded by statute as 
stated in, In re Wilson, 347 B.R. 880, 2006 
Bankr. LEXIS 1766 (Bankr. E.D. Tenn. 2006); 
Jones v. Bradshaw, 2 Tenn. Ch. App. 737 (1902). 

Decisions to the effect that separate tracts 
may together constitute homestead are founded 
upon the principle that actual occupancy of the 
land is not essential either to the acquisition or 
retention of the homestead. Walt v. Walt, 113 
Tenn. 189, 81 S.W. 228, 1904 Tenn. LEXIS 15 
(1904). 

Where the deceased husband had acquired 
several pieces of land by several purchases, so 
adjoining as to form one continuous and well 
connected body of land, on which he lived and 
treated as one tract, from the time of their 
acquisition until his death, they will be treated 
as one tract in assigning homestead to his 
widow. Nelson v. Theus, 5 Tenn. Civ. App. (5 
Higgins) 87 (1915). 
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3. Wife Bound by Selection. 

The husband as the head of the family has 
the right to select the homestead, and his wife 
is bound by the selection, though he may elect 
to claim homestead in a life estate only. Porter 
v. Porter, 2 Tenn. Civ. App. (2 Higgins) 91 
(1911). 

The wife is bound by the husband’s selection 
of homestead, made by him in good faith and 
without any intention of defeating or defraud- 
ing the wife. Porter v. Porter, 2 Tenn. Civ. App. 
(2 Higgins) 91 (1911); Burns v. Ralston, 4 Tenn. 
Civ. App. (4 Higgins) 451 (1912). 


4, —Life Estate as Homestead. 

The husband’s election to claim homestead in 
a tract of land in which he holds only a life 
estate may bind the wife. Porter v. Porter, 2 
Tenn. Civ. App. (2 Higgins) 91 (1911). 


5. Inferred Election. 

Where the head of a family owns only one 
tract of land worth less than the value allowed 
as exemption, his homestead right is treated as 
assigned therein and to vest as an estate in the 
tract. Beeler v. Nance, 126 Tenn. 589, 150 S.W. 
797, 1912 Tenn. LEXIS 79 (1912). 

An election may be presumed from retention 
by the husband of sufficient land to satisfy the 
homestead requirements. Burns v. Ralston, 4 
Tenn. Civ. App. (4 Higgins) 451 (1912). 


6. Estoppel by Representations. 

A wife may be estopped to claim homestead 
where she induced one to purchase the land by 
representing to him that she and her husband 
had acreage reserved which had been selected 
as a homestead and was worth more than 
homestead allowance. Copeland v. Burkett, 45 
S.W. 533, 1897 Tenn. Ch. App. LEXIS 107 
(1897). 

Where in a sworn answer in a prior suit to 
reach the land, the husband and wife alleged 
that land retained had a value more than the 
homestead allowance, both are bound by the 
allegation. Copeland v. Burkett, 45 S.W. 533, 
1897 Tenn. Ch. App. LEXIS 107 (1897). 


Whenever real property of an individual who is entitled to a homestead 
exemption thereon is levied on by execution or attachment, the individual’s 
homestead shall be set apart in the following manner: 

(1) The officer executing the writs shall summon three (3) disinterested 
freeholders, not connected with the parties, and administer to them an oath 
to set apart the homestead out of the real estate so levied on; 

(2) The freeholders shall examine the premises and upon oath set apart 
the homestead, if so desired by the individual entitled to the exemption, and 
set out in writing the boundaries thereof, and certify that such is the 
homestead set apart by them, and deliver the same to the debtor; and 
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(3) The remainder only of such lands so levied on or attached shall be 
subject to sale, which fact shall be returned on the execution. 


History. 

Acts 1870,-ch. 80, § 3; 1879, ch. 171, § 3; 
Shan., § 3804; Code 1932, § 7725; Acts 1979, 
ch. 61, § 6; T.C.A., § 26-309. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 652. 
Tennessee Jurisprudence, 13 Tenn. Juris., 


Exemptions From Execution and Attachment, 


Sa. 


Law Reviews. 

Bankruptcy Law — Nobelman v. American 
Savings Bank: Permissibility of Bifurcating 
and Modifying Homestead Mortgages, 24 Mem. 
St. U.L. Rev. 805 (1994). 


NOTES TO DECISIONS 


Analysis 


1. Execution Sale Without Assignment. 

2. —Bill for Homestead. 

3. —Assignment in Execution Purchaser’s 
HKjectment Suit. 

4, —Levy and Sale Operating as Assignment. 

5. —Crops on Land Sold Subject to Right. 

6. Assignment by Officer. 

7. —Nature of Officer’s Duty. 

8. —Compelling Compliance with Section. 

9. Commissioners to Select Homestead. 

10. —Order of Appointment. 

11. —Notice by Commissioners Unnecessary. 

12. —Nature of Proceedings. 

13. —Finality of Proceedings. 

14, Levy or Conveyance of Fee. 

15. Assignment in Foreclosure Suit. 

16. Rights of Widow and Children. 

17. —Second Marriage After Homestead Set 
Apart. 


1. Execution Sale Without Assignment. 

The failure of the officer levying upon and 
selling the land in which the homestead exemp- 
tion exists to cause the assignment of the 
homestead to be made before the sale does not 
deprive the debtor of the homestead right, nor 
vest in the purchaser any greater right than the 
officer could sell, even though no demand for 
such assignment was made by the debtor. The 
failure of the officer to discharge his duty does 
not affect the homestead right. Redeeming 
creditors stand in no better condition than the 
original purchaser. Gray v. Baird, 72 Tenn. 212, 
1879 Tenn. LEXIS 23 (1879); Burnett v. Austin, 
78 Tenn. 564, 1882 Tenn. LEXIS 224 (1882); 
Delk v. Yelton, 103 Tenn. 476, 53 S.W. 729, 1899 
Tenn. LEXIS 129 (1899); Beard v. Beard, 10 
Tenn. App. 52, — S.W.2d —, 1928 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. 1928). 

The execution sale of land of greater value 
than the sum allowed and subject to home- 
stead, made without the assignment of home- 
stead therein to the debtor, is voidable at his 
election, and he is entitled to have the sale 
vacated and annulled. The statute is so far 
mandatory as to render the sale made without 
compliance with the terms of the statute, void- 


able. However, it is the sale that is voidable and 
not the levy, if it was valid. Delk v. Yelton, 103 
Tenn. 476, 53 S.W. 729, 1899 Tenn. LEXIS 129 
(1899); Jones v. Bradshaw, 2 Tenn. Ch. App. 737 
(1902). 

Where statute is disregarded, the sale is 
voidable at instance of execution debtor. Huff v. 
Miller, 58 S.W. 876, 1900 Tenn. Ch. App. LEXIS 
55 (1900). 

Lien of valid levy may be enforced, though 
the sale be illegal and avoided. Jones v. Brad- 
shaw, 2 Tenn. Ch. App. 737 (1902). 

Sale of land in which the homestead right 
exists, without assignment of the homestead as 
required, is illegal, and the illegality may be set 
up as a defense and such sale may be avoided 
by answer as well as by cross bill. Jones v. 
Bradshaw, 2 Tenn. Ch. App. 737 (1902). 


2. —Bill for Homestead. 

The sheriff who levied an attachment on the 
land, without causing the homestead to be set 
apart therein, is not a necessary party to a bill 
for the recovery and assignment of homestead 
in the land ordered by the court to be sold under 
the attachment, nor to a bill enjoining the 
sheriff from selling the land, as the injunction 
against the parties is effective as against him. 
Montgomery v. Whitworth, 1 Cooper’s Tenn. 
Ch. 174 (1873); Bloomstein v. Brien, 2 Cooper’s 
Tenn. Ch. 778 (1877); Buckner v. Abrahams, 3 
Cooper’s Tenn. Ch. 346 (1877). 

Where the sheriff has personal property in 
his possession under a levy of an execution, 
which vests title in him, he is the necessary 
party to a suit for the recovery of the same. 
Buckner v. Abrahams, 3 Cooper’s Tenn. Ch. 346 
(1877). 


3. —Assignment in Execution Purchaser’s 
Ejectment Suit. 

The circuit court may cause homestead to be 
assigned in the purchaser’s action of ejectment 
against the debtor, and though it is more regu- 
lar to set apart the homestead before giving 
plaintiff final judgment for the residue, the 
Supreme Court will not reverse the case be- 
cause the circuit court judge gave the plaintiff 
judgment for the land, excepting the home- 
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stead, which was subsequently assigned. If 
such case is appealed before the assignment of 
the homestead, the Supreme Court will reverse 
the case because no final judgment had been 
rendered. Arnold v. Jones, 77 Tenn. 545, 1882 
Tenn. LEXIS 98 (1882); Burnett v. Austin, 78 
Tenn. 564, 1882 Tenn. LEXIS 224 (1882); 
Galyon v. Gilmore, 93 Tenn. 671, 28 S.W. 301, 
1894 Tenn. LEXIS 14 (1894); Delk v. Yelton, 103 
Tenn. 476, 53 S.W. 729, 1899 Tenn. LEXIS 129 
(1899). 

Where the land exceeds in value the amount 
allowed by statute and the sale under levy of 
execution was made without the previous as- 
signment of homestead as required by this 
statute, the homestead may be assigned in the 
action of ejectment by the purchaser against 
the debtor who was the owner entitled to the 
homestead. This was done for the protection of 
the debtor's homestead right against loss 
through the dereliction of the sheriff, and in 
disapproval of his failure to observe the re- 
quirement of the statute. Burnett v. Austin, 78 
Tenn. 564, 1882 Tenn. LEXIS 224 (1882); Delk 
v. Yelton, 103 Tenn. 476, 53 S.W. 729, 1899 
Tenn. LEXIS 129 (1899). 


4, —Levy and Sale Operating as Assign- 
ment. 

The levy of an execution on lands of less than 
the statutory allowance, reciting that it is made 
“subject to the homestead rights” of the debtor, 
and a sale thereof, without the formal assign- 
ment of homestead under this statute, operates 
as an assignment of homestead that invests the 
debtor with a life estate therein that he may 
convey by deed. Flatt v. Mack Stadler Co., 84 
Tenn. 371, 1886 Tenn. LEXIS 110 (1886); Delk 
v. Yelton, 103 Tenn. 476, 53 S.W. 729, 1899 
Tenn. LEXIS 129 (1899); Carver v. Maxwell, 
110 Tenn. 75, 71 S.W. 752, 1902 Tenn. LEXIS 40 
(1902), questioned, Anderson v. Anderson, 52 
Tenn. App. 241, 372 S.W.2d 452, 1962 Tenn. 
App. LEXIS 134 (Tenn. Ct. App. 1962); Beeler v. 
Nance, 126 Tenn. 589, 150 S.W. 797, 1912 Tenn. 
LEXIS 79 (1912); York & Robinson v. Byars, 
131 Tenn. 38, 173 S.W. 435, 1914 Tenn. LEXIS 
82 (1915). 


5. —Crops on Land Sold Subject to Right. 

Where homestead is not assigned but sold 
subject to the homestead right, the crops on the 
land at confirmation of sale belong equally to 
homestead claimant and the purchaser; and 
this though purchaser not put in possession 
until after the crops were gathered. O’Bryan v. 
Brown, 48 S.W. 315, 1898 Tenn. Ch. App. 
LEXIS 78 (1898). 


6. Assignment by Officer. 


7. —Nature of Officer’s Duty. 

The duty of the levying officer to assign 
homestead is mandatory. Delk v. Yelton, 103 
Tenn. 476, 53 S.W. 729, 1899 Tenn. LEXIS 129 
(1899). 
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8. —Compelling Compliance with Section. 

Where the officer levies an execution upon 
land in which a homestead exemption exists, 
and refuses to have the homestead set aside as 
required by the statute, he may be compelled to 
appoint the commissioners to set apart the 
homestead, upon proper application to the 
court. Ex parte Brien, 2 Cooper’s Tenn. Ch. 33 
(1874). 


9. Commissioners to Select Homestead. 


10. —Order of Appointment. 

It is not fatal that an order of appointment 
does not show that the commissioners were 
disinterested; their action is valid if they were 
in fact disinterested. Cooley v. Cooley’s Heirs, 
37 S.W. 1028, 1896 Tenn. Ch. App. LEXIS 51 
(1896). 


11. —Notice by Commissioners Unneces- 
sary. 

It is not required that the commissioners give 
notice to the parties of the time of their action. 
Cooley v. Cooley’s Heirs, 37 S.W. 1028, 1896 
Tenn. Ch. App. LEXIS 51 (1896). 


12. —Nature of Proceedings. 

The proceedings of the commissioner ap- 
pointed to set apart the homestead are in the 
nature of a judicial proceeding, and may be 
brought into the circuit court by certiorari to 
supersede the same when illegal, as where one 
of the commissioners was disqualified to act 
because of his relationship to the plaintiff in the 
execution. Wilson v. Lowe, 47 Tenn. 153, 1869 
Tenn. LEXIS 25 (1869). 


13. —Finality of Proceedings. 

The value and boundaries of the homestead 
are ascertained and determined when it is set 
apart by judicial proceedings, and when so 
done, the homestead is not subject to future 
valuations by reason of the appreciation of its 
value. Hardy v. Lane, 74 Tenn. 379, 1880 Tenn. 
LEXIS 261 (1880). 


14. Levy or Conveyance of Fee. 

Where the homestead has been assigned un- 
der this statute, the husband may sell and 
convey or mortgage the fee therein subject to 
the homestead right, without the joinder of his 
wife in the deed or mortgage. Moore v. Hervey, 
2 Shan. 154 (1876); Mash v. Russell, 69 Tenn. 
543, 1878 Tenn. LEXIS 136 (1878); Crook v. 
Lunsford, 70 Tenn. 237, 1879 Tenn. LEXIS 165 
(1879); Gilbert v. Cowan, McClung & Co., 71 
Tenn. 203, 1879 Tenn. LEXIS 59 (1879); Flatt v. 
Mack Stadler Co., 84 Tenn. 371, 1886 Tenn. 
LEXIS 110 (1886); McBroom v. Whitefield, 108 
Tenn. 422, 67 S.W. 794, 1901 Tenn. LEXIS 43 
(1902). 

The reversionary or remainder interest in 
land assigned as a homestead, that is, the fee 
encumbered with the homestead exemption, 
may be levied on and sold for the payment of 
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the owner’s debts. Moore v. Hervey, 2 Shan. 154 
(1876); Gilbert v. Cowan, McClung & Co., 71 
Tenn. 203, 1879 Tenn. LEXIS 59 (1879); Fauver 
v. Fleenor, 81 Tenn. 622, 1884 Tenn. LEXIS 80 
(1884); Carrigan v. Rowell, 96 Tenn. 185, 34 
S.W. 4, 1895 Tenn. LEXIS 24 (1896); Delk v. 
Yelton, 103 Tenn. 476, 53 S.W. 729, 1899 Tenn. 
LEXIS 129 (1899). 

Where the decedent’s personal estate is in- 
sufficient to pay his debts, the fee is his land 
encumbered with the homestead may be sold, 
subject to the homestead right, to pay his debts. 
Lunsford v. Jarrett, 70 Tenn. 579, 1879 Tenn. 
LEXIS 200 (1879); Carrigan v. Rowell, 96 Tenn. 
185, 34 S.W. 4, 1895 Tenn. LEXIS 24 (1896). 


15. Assignment in Foreclosure Suit. 
In a suit to foreclose a mortgage on land in 
which the homestead exemption exists, the 
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court may appoint commissioners to set apart 
the homestead, if susceptible to division, or if 
not, to certify the fact to the court. Moore v. 
Hervey, 2 Shan. 154 (1876). 


16. Rights of Widow and Children. 


17. —Second Marriage After Homestead 
Set Apart. 

Where the homestead was set apart and 
assigned to the husband, during the first mar- 
riage, it will, upon his death, inure to the 
benefit of his widow and child of a second 
marriage, as against a levy procured to be made 
thereon by his creditors while he was a widower 
without family. National Bank of Pulaski v. 
Shelton, 87 Tenn. 393, 11 8.W. 95, 1888 Tenn. 
LEXIS 71 (1889). 


26-2-309. Sale and reinvestment of exempt proceeds. 


When the real estate levied on is of greater value than five thousand dollars 
($5,000), and is so situated that it cannot be divided so as to set apart the 
homestead, the freeholders shall certify the fact, and the officer may proceed to 
sell the whole tract, and out of the proceeds the officer shall pay to the clerk of 
the court rendering the judgment, or condemning the land for sale, five 
thousand dollars ($5,000), to be invested under the order of the court, in the 
purchase of a homestead for the debtor, and only the surplus over and above 
five thousand dollars ($5,000) shall be applied to the payment of the execution. 


History. 

Acts 1870, ch. 80, § 4; Shan., § 3805; Code 
1932, § 7726; impl. am. Acts 1933, ch. 72, § 1; 
C. Supp. 1950, § 7726; Acts 1979, ch. 61, § 7; 
T.C.A., § 26-310. 


Textbooks. 
Tennessee Jurisprudence, 13 Tenn. Juris., 


Exemptions From Execution and Attachment, 
BOF Oy. LO: 


Law Reviews. 

Tennessee Law and Equal Rights Amend- 
ment: Property Law, Employment Relations 
and Juries, 3 Mem. St. U.L. Rev. 327. 
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Analysis 


. Terms of Sale. 

. Reinvestment. 

. —Right to Homestead Pending Reinvest- 
ment. 

—Lien of Creditor Following Reinvestment. 

—Source of Funds. 

. Mortgage Sale. 

—Surplus Proceeds. 

—Foreclosure Suit of Mortgage. 


Cee Wo 


eo 


. Terms of Sale. 

Where the land is of greater value than the 
homestead allowance, and is so situated that 
the homestead cannot be set apart, and it 
becomes necessary for a court of chancery to 
sell the land for the payment of the debts of the 
owner, or for other purposes, a sale of the entire 
land may be ordered for the amount of the 


allowance in cash, for reinvestment in another 
homestead, in accordance with this statute, 
and the residue in installments on time, free 
from the equity of redemption. Bentley v. Jor- 
dan, 71 Tenn. 353, 1879 Tenn. LEXIS 88 (1879); 
White v. Fulghum, 87 Tenn. 281, 10 S.W. 501, 
1888 Tenn. LEXIS 60 (1889). 


2. Reinvestment. 


3. —Right to Homestead Pending Rein- 
vestment. 

Where the land is of greater value than the 
homestead allowance, and is so situated that 
the homestead cannot be set apart, and a sale of 
the land is ordered, from which decree there is 
an appeal, whether the homestead right is 
declared or denied by the decree, the appoint- 
ment of a receiver to take charge of the property 
and rent it out pending the appeal is improper, 
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and the order of appointment will be super- 
seded by the supreme court. A party entitled to 
the homestead cannot be lawfully dispossessed 
of it until another homestead is provided by the 
reinvestment. Hoge v. Hollister, 67 Tenn. 533, 
1876 Tenn. LEXIS 2 (1876); Caruthers v. 
Caruthers, 70 Tenn. 71, 1878 Tenn. LEXIS 189 
(1878); Enochs v. Wilson, 79 Tenn. 228, 1883 
Tenn. LEXIS 48 (1883). 

If claimant of the homestead exemption is 
dispossessed thereof either by the appointment 
of a receiver or by writ of possession executed 
pending the appeal from decree ordering sale of 
the land, the supreme court will supersede the 
appointment of the receiver, and will order writ 
of restitution to be issued at once to restore him 
to the possession. Where the proof does not 
show the extent of the homestead exemption, 
such claimant will be given the possession of 
the entire land; but where the proof (especially 
that of the claimant) shows the probable extent 
of the homestead exemption, the claimant will 
be given possession to that extent only. Hoge v. 
Hollister, 67 Tenn. 533, 1876 Tenn. LEXIS 2 
(1876); Caruthers v. Caruthers, 70 Tenn. 71, 
1878 Tenn. LEXIS 189 (1878). 


4, —Lien of Creditor Following Reinvest- 
ment. 

Where the land in which the homestead ex- 
ists is sold, either in foreclosure of a mortgage 
or because indivisible and worth more than the 
homestead exemption, the proceeds, to which 
the homestead right attaches must be invested 
in another homestead for the debtor; but the 
creditor’s lien will follow the money in the new 
investment in other lands for another home- 
stead, which lands may be sold by virtue of such 
lien, subject to the homestead right therein, 
and the purchaser will be entitled to possession 
of the land whenever such homestead termi- 
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nates in any way. Flannegan v. Stifel, 3 Coo- 
per’s Tenn. Ch. 464 (1877). 


5. —Source of Funds. 

Where former homestead of judgment debtor 
had been levied upon and judgment credited 
with entire amount from sale of former home- 
stead, and where $1,000 (amount subsequently 
increased by amendment) had been reinvested 
in a homestead for the judgment debtor by the 
judgment creditor out of its own funds, debtor 
could not complain of vestiture of remainder 
estate in creditor. Hamilton Natl Bank v. 
Woods, 31 Tenn. App. 501, 217 S.W.2d 14, 1948 
Tenn. App. LEXIS 107 (Tenn. Ct. App. 1948). 


6. Mortgage Sale. 


7. —Surplus Proceeds. 

In a suit foreclosing a mortgage which con- 
veyed or waived the homestead right, the 
homestead right exists in the surplus funds 
realized from the foreclosure sale. White v. 
Fulghum, 87 Tenn. 281, 10 S.W. 501, 1888 
Tenn. LEXIS 60 (1889). 

Surplus proceeds of mortgaged land to the 
extent of the homestead allowance shall be 
exempt and reinvested in other land for a 
homestead. Jackson v. Shelton, 89 Tenn. 82, 16 
S.W. 142, 1890 Tenn. LEXIS 24, 12 L.R.A. 514 
(1890); Crawford v. Carroll, 93 Tenn. 661, 27 
S.W. 1010, 1894 Tenn. LEXIS 12, 42 Am. St. 
Rep. 943, 26 L.R.A. 415 (1894); Galyon v. Gil- 
more, 93 Tenn. 671, 28 S.W. 301, 1894 Tenn. 
LEXIS 14 (1894); Wright v. Brooks, 101 Tenn. 
601, 49 S.W. 828, 1898 Tenn. LEXIS 108 (1899). 


8. —Foreclosure Suit of Mortgage. 

In the foreclosure suit of mortgage on land, 
the homestead must be assigned under this 
statute, and the balance of the land and rever- 
sionary interest in the homestead may then be 
sold. Moore v. Hervey, 2 Shan. 154 (1876). 


26-2-310. Registration of freeholder’s certificate. 


The officer shall certify upon the certificate of the freeholders that the same 
is their act and deed, and the debtor shall have the same registered in the 
register’s office of the county in which the lands lie, and, when so registered, it 
shall vest in the individual entitled to such homestead exemption, as herein 
provided, a good and valid title to the land exempt from execution. 


History. Textbooks. 


Acts 1870, ch. 80, § 5; Shan., § 3806; Code 
1932, § 7727; Acts. 1979, ch. 61,.§. 8;.T.C.A. 
(orig. ed.), § 26-311. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Exemptions From Execution and Attachment, 


§ 7. 


26-2-311. Setting apart for deserted family. 


When a debtor absconds or abandons the debtor’s family, the homestead 
shall be set apart for the use of the spouse and family, and shall be exempt in 
the hands of the spouse or children; and such property, on the death of the 
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owner, shall be exempt in the hands of the surviving spouse and children, as 
prescribed in § 30-2-105. 


History. Exemptions From Execution and Attachment, 
Acts 1870-1871, ch. 71, § 6; Shan., § 3810al;  §§ 4, 7, 10. 
Code 1932, § 7732; T.C.A. (orig. ed.), § 26-312. 


Textbooks. 
Tennessee Jurisprudence, 13 Tenn. Juris., 


26-2-312. Property purchased with or maintained by fraudulently 
obtained funds ineligible for homestead exemption. 


Property shall not be eligible, in whole or in part, for the homestead 
exemption provided by this part, if the property has been purchased with or 
maintained by fraudulently obtained funds or if ownership of the property has 
been maintained using fraudulently obtained funds. A court shall be required 
to find by a preponderance of the evidence that the property was purchased 
with or maintained by funds obtained by defrauding another person or that 
ownership of the property was maintained by funds obtained by defrauding 
another person in order to disqualify the property from eligibility for the 
homestead exemption. 


History. 
Acts 2014, ch. 803, § 2. 
PART 4 
EXECUTIONS AND GARNISHMENTS IN AID OF 
EXECUTIONS 


26-2-401. Applicability. 


This part shall apply to executions and garnishments in aid of execution in 
supplement to other applicable provisions of law; provided, that the contents of 
the Notice to Judgment Debtor required in connection with a wage garnish- 
ment shall be governed by § 26-2-216. 


History. 
Acts 1988, ch. 934, § 2. 


26-2-402. Statement showing address, amount owed. 


Upon requesting the issuance of an execution or garnishment, the judgment 
creditor, or the judgment creditor’s agent or attorney, shall file a statement 
showing the judgment debtor’s last known address, the amount owed on the 
judgment, and the judgment creditor’s address for mailing any notice required 
under this part. If a clerk issues an execution or a garnishment without 
demand, the clerk shall ascertain such information from the court records. The 
judgment debtor’s last known address as furnished by the judgment creditor or 
as ascertained by the clerk shall be included on the notice required by 
§ 26-2-204 or by § 26-2-216. 
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History. Section to Section References. 
Acts 1988, ch. 934, § 3; 1989, ch. 404, § 3. This section is referred to in § 26-2-405. 


26-2-403. Notice required. 


(a) No clerk shall issue an execution or garnishment unless it provides the 
notice required by § 26-2-404 or by § 26-2-216. No clerk shall issue a 
garnishment unless it also contains the notice required by § 26-2-203. 

(b) No sheriff or other officer shall summon a garnishee unless the garnish- 
ment provides the notice required by § 26-2-404 or by § 26-2-216, and unless 
it provides the notice required by § 26-2-203. 


History. 
Acts 1988, ch. 934, §§ 4, 5. 


26-2-404. Contents of notice. 


(a) The following notice shall be completed and shall appear in the text of an 
execution or garnishment or shall be securely attached thereto: 
IN THE COURT FOR COUNTY, TENNESSEE 


Plaintiff, ) 

VS. ) 
CASE NO. 

Defendant. ) 


NOTICE TO JUDGMENT DEBTOR 


To collect a judgment against you in this lawsuit, your money or other 
property has been seized by execution or garnishment. An execution allows 
the sheriff to sell the property levied upon. A garnishment requires your 
bank (or other person holding your money or property) to transfer your 
property to the court or to hold it to satisfy the judgment. 

READ THIS CAREFULLY. YOU MAY BE ABLE TO KEEP YOUR 
MONEY OR PROPERTY OR GET IT BACK. 

State and federal laws prevent certain types of money or property from 
being used to pay a judgment. Such money or property is “exempt.” 
Examples of exempt money are: Social security benefits, SSI, unemployment 
benefits, Veterans’ benefits, AFDC, and most government pensions. Ex- 
amples of exempt property are certain health care aids and “tools of trade.” 
These examples of exempt money and property constitute only a partial list, 
and you may have other exemptions. 

If you think you have exempt money or property that has been seized, you 
have the right to file a motion with the court clerk’s office identified below 
claiming your exemption and asking for the release or return of your money 
or property. 

You can get a form for filing this motion at the clerk’s office below, or the 
clerk may have supplied such a form on the back of this notice. YOU 
SHOULD ACT QUICKLY. If you file a motion within twenty (20) days from 
the date this notice was mailed to you or was given to you, the court must 
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hear and decide your motion promptly, and in no event later than fourteen 
(14) days from filing. The clerk will notify you of the time, date, and place of 
the hearing. 

IF YOU DO NOT UNDERSTAND YOUR RIGHTS OR HOW TO EXER- 
CISE THEM, YOU MAY WISH TO CONSULT WITH A LAWYER. IF YOU 
CANNOT AFFORD A LAWYER, YOU MAY BE ELIGIBLE FOR FREE 
LEGAL ASSISTANCE.The court clerk’s office can provide you with forms 
and with information about legal services in your area, but the clerk cannot 
give you legal advice. 








NAME: 2 BOGIES 
(Clerk of Court) (Judgment Debtor) 
ADDRESS: beth ALS ULES See 
(Provided by Creditor) 
TELEPHONE: 


GARNISHMENT CALCULATION 


(b) The amount of wages withheld in a garnishment depends upon whether 
the judgment is for child support or alimony or for some other debt. The two (2) 
ways to calculate the withholding are outlined below. For purposes of these 
calculations, “fmw” means the federal minimum hourly wage. 


ANSWER OF GARNISHEE (Employer) Docket/Case # 


[GARNISHMENT CALCULATION: TCA 26-2-404(b), as defined in TCA 
26-2-216] 
Pay period from to 
(1) IF THE JUDGMENT IS FOR ANY DEBT OTHER 
THAN FOR ALIMONY OR CHILD SUPPORT: 
(A) What is total gross pay before any 


deductions? $ (b)(1)(A) 
(B) How much is deducted from pay for social 
security and federal income tax? (b)(1)(B) 


(C) Subtract subdivision (b)(1)(B) from 

subdivision (b)(1)(A). This is disposable 

earnings. (b)(1)(C) 
(D) Are wages paid once every week, once 

every two (2) weeks, once a month or two 

(2) times per month? (fmw = federal 

minimum hourly wage) 


If once every week, enter 30 X fmw. (b)(1)(D) 
If once every two (2) weeks, enter 30 X 

fmw X 2. (b)(1)(D) 
If two (2) times per month, enter 30 X 

fmw X 2.166667. (b)(1)(D) 


If once per month, enter 30 X fmw X 
4.333334. (b)(1)(D) 
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(E) Subtract subdivision (b)(1)(D) from 
subdivision (b)(1)(C). If subdivision 
(b)(1)(E) is $0 or less, STOP. NO WAGES 
MAY BE WITHHELD. If subdivision 


(b)(1)(E) is more than $0, go on to (F). (b)(1)(E) 
(F) Divide subdivision (b)(1)(C) by 4. (b)(1)(F) 
(G) Enter the lesser of subdivision (b)(1)(E) or 

subdivision (b)(1)(F). (b)(1)(G) 


(H) How many children does the debtor have 
under sixteen (16) years of age living in 
Tennessee? (b)(1)(H) 
(I) Multiply subdivision (b)(1)(H) by $2.50 
per week [$5.00 if wages are paid every 
two (2) weeks; $5.42 if paid two (2) times 
a month; and $10.83 if paid once per 
month]. (b)(1)(D 
(J) Subtract subdivision (b)(1)(1) from 
subdivision (b)(1)(G). This is the amount 
of wages to withhold. If this amount is $0 
or less, nothing should be withheld from 
wages. (b)(1)(J) 
(2) IF THE JUDGMENT IS FOR CHILD SUPPORT OR ALIMONY: 
(A) If the judgment is for alimony and the 
ex-spouse has remarried, withhold the 
amount in subdivision (b)(1)(J). $ 
(B) If the judgment is for child support, or 
the judgment is for alimony and the ex- 
spouse has not remarried, multiply 
disposable earnings (subdivision (b)(1)(C)) 
by: 
—  .50 if the employee is supporting another 
spouse or child and the arrearage is less 
than twelve (12) weeks old; 
— .55 if the employee is supporting another 
spouse or child and the arrearage is more 
than twelve (12) weeks old; 
— .60 if the employee is NOT supporting 
another spouse or child and the arrearage 
is less than twelve (12) weeks old; 
— .65 if the employee is NOT supporting 
another spouse or child and the arrearage 
is more than twelve (12) weeks old. 
Withhold this amount (in preceding 
blank) from wages, or the amount 
actually ordered to be paid for alimony or 
child support, whichever is less. 


[_] Nothing due employee 
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[_] No longer employed 
[_] Other 
As of the day of : 20 : 
, Garnishee, is holding the sum of 
pare, CORRE; 
I certify under penalty of perjury that the above information is true and 
correct. Date: 


GARNISHEE/EMPLOYER 
History. Attorney General Opinions. 
Acts 1988, ch. 934, § 6; 1991, ch. 516, § 1; Applicability of this title to collection of court 
2008, ch. 695, § 1. costs, OAG 99-003, 1999 Tenn. AG LEXIS 11 


Section to Section References. (1/19/99). 


This section is referred to in §§ 26-2-403, 
26-2-405 — 26-2-407, 26-2-409. 


26-2-405. Copy of execution furnished judgment debtor. 


A sheriff or other officer who levies an execution upon property of a judgment 
debtor shall immediately thereafter on that same or next working day provide 
the judgment debtor with a copy of the execution that describes the property 
levied upon and with a completed copy of the notice set forth in § 26-2-404 by 
mailing them first class, postage prepaid, to the judgment debtor at the 
address provided pursuant to § 26-2-402, or by actual delivery to the judgment 
debtor. 


History. Section to Section References. 
Acts 1988, ch. 934, § 7. This section is referred to in § 8-8-201. 


26-2-406. Mailing of garnishment to judgment debtor. 


A sheriff or other officer who summons a garnishee shall provide the 
garnishee with three (3) copies of the garnishment summons providing the 
completed notice required by § 26-2-404 or by § 26-2-216, whichever is 
applicable. On that same or the next working day, the garnishee shall 
determine if such garnishee possesses or controls money or property of the 
judgment debtor; and if so, within that same time period shall furnish a copy 
of the garnishment summons and notice by mailing them first class, postage 
prepaid, to the judgment debtor’s last known address as shown by the 
garnishee’s records, or by actual delivery to the judgment debtor. If the address 
as shown by the garnishee’s records differs from that provided by the creditor 
as shown on the bottom of the completed notice, the garnishee shall also mail 
a copy of the garnishment and notice to the judgment debtor at the latter 
address by first class mail, postage prepaid. 


History. Section to Section References. 
Acts 1988, ch. 934, § 8. This section is referred to in § 8-8-201. 
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26-2-407. Motion to quash execution or garnishment. 


A judgment debtor may assert exemption rights after the service of an 
execution or garnishment by filing a motion to quash the garnishment or 
execution. The motion to quash must be filed within the following time periods: 

(1) Twenty (20) days from the mailing of the notice required by § 26-2-404 
in the event of a levy of execution; 

(2) Twenty (20) days from the withholding of wages by a garnishee/ 
employer pursuant to a wage garnishment; and 

(3) With respect to any other garnishment, twenty (20) days from the 
mailing of the notice required by § 26-2-404 pursuant to that garnishment. 


History. Effect of this section on § 26-2-114, OAG 
Acts 1988, ch. 934, § 9. 90-89, 1990 Tenn. AG LEXIS 98 (10/1/90). 


Attorney General Opinions. 
Assertion of exemption rights, OAG 89-10, 
1989 Tenn. AG LEXIS 10 (1/31/89). 


26-2-408. Property determined to be exempt. 


No sheriff or other officer shall conduct an execution sale, and no clerk shall 
pay out funds received pursuant to an execution or garnishment until the 
judgment debtor’s time has expired for filing a motion to quash, or until a 
judicial determination has been made on such motion. Nothing in this section 
shall be construed to prohibit the ability of the judgment creditor and the 
judgment debtor to resolve by agreed order the judgment debtor’s motion 
asserting exemption rights. When property has been determined to be exempt 
by agreement or by judicial determination, the property shall be immediately 
released to the judgment debtor. 


History. 
Acts 1988, ch. 934, § 10. 


Attorney General Opinions. 
Assertion of exemption rights, OAG 89-10, 
1989 Tenn. AG LEXIS 10 (1/31/89). 


NOTES TO DECISIONS 


1. Exemption. not conduct for which debtor was reasonably 

Debtor’s conduct in causing his wholly-owned subjected to personal liability for the debts of 
LLC to file a motion to pay a judgment in the LLC. Hulsing Hotels Tenn., Inc. v. Steffner 
installments as permitted by T.C.A. § 26-2-408 (In re Steffner), 479 B.R. 746, 2012 Bankr. 


and T.C.A. § 26-2-216(a)(1), thereby staying LEXIS 3805 (Bankr. E.D. Tenn. Aug. 17, 2012). 
execution until the motion was resolved, was 


26-2-409. Copies of forms to be furnished. 


The University of Tennessee county technical assistance service shall 
provide clerks of court with forms for judgment debtors to use in filing a motion 
to quash an execution or garnishment on the ground of exemption rights, in 
otherwise asserting their exemption rights, or in filing a motion to pay a 
judgment by installments. Clerks shall provide a copy of these forms to 
judgment debtors upon request. Nothing herein shall be construed as prohib- 
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iting clerks from printing an appropriate form motion to quash on the reverse 
side of the notices required by §§ 26-2-404 and 26-2-216, so that the judgment 


debtor may assert applicable exemption rights. 


History. 
Acts 1988, ch. 934, § 11. 


26-2-410. Hearing on exemptions — Notice. 


Upon the filing of a motion to quash or other motion claiming exemption 
rights by the judgment debtor, the clerk shall immediately schedule a hearing 
on the motion. The court shall conduct the hearing and adjudicate the matter 
promptly, and in no event later than fourteen (14) days from the filing of the 
motion. Nothing in this section shall be construed to prohibit the ability of 
judges to interchange with each other as provided in title 17, chapter 2. The 
clerk shall provide reasonable notice to the judgment debtor and creditor of the 
time, date, and place of hearing. 


costs, OAG 99-003, 1999 Tenn. AG LEXIS 11 
(1/19/99), 


History. 
Acts 1988, ch. 934, § 12. 


Attorney General Opinions. 
Applicability of this title to collection of court 


CHAPTER 3 
LEVY OF EXECUTION 


Section 

26-3-101. Personalty levied on first. 

26-3-102. Growing crops. 

26-3-103. Corporate property. 

26-3-104. Indemnity bond of plaintiff. 

26-3-105. Principal’s property sold before surety’s. 
26-3-106. Order of levy on parties secondarily liable. 
26-3-107. Order of liability stated. 

26-3-108. Endorsement of description of property. 
26-3-109. Delivery bond of defendant. 

26-3-110. Liability on forfeited delivery bond. 

26-3-111. Levy on forfeited bond — Alias execution. 
26-3-112. Defendants refusing to join in delivery bond. 
26-3-113. Order of levy after forfeiture of delivery bond. 
26-3-114. Return of unsatisfied execution. 

26-3-115. Second delivery bond. 

26-3-116. Delivery bonds on official default. 

26-3-117. Costs to be paid by plaintiff — Recovery from defendant. 


26-3-101. Personalty levied on first. 


Executions shall be levied on the goods and chattels of the defendant, in the 


first instance, if any there be; but if, to the best of the officer’s knowledge, there 
be no such goods and chattels, or not sufficient to answer the plaintiffs 
demands, the same shall be executed upon the lands and tenements. 


§ 23); Shan., § 4754; Code 1932, § 8888; 
T.C.A. (orig. ed.), § 26-401. 


History. 
Code 1858, § 3026 (deriv. Acts 1794, ch. 1, 


26-3-101 


Cross-References. 

Costs to plaintiff for transportation and stor- 
age of property levied upon, § 26-3-117. 

Proceedings on distress warrant for collec- 
tion of taxes, § 67-1-1202. 

Real defendant in action against levying offi- 
cer, §§ 20-1-117, 20-1-118. 

Registration of abstract, §§ 25-5-103, 25-5- 
107 — 25-5-109. 


Section to Section References. 
Chapters 1-3 of this title are referred to in 
§ 6-54-3038. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 11, 20. 
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Law Reviews. 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Forms of Relief, 4 Mem. St. U.L. Rev. 400. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

The Collection of Debts from Insolvent and 
Fully-Mortgaged Debtors (John A. Walker, Jr.), 
43 Tenn. L. Rev. 399. + 


NOTES TO DECISIONS 


Analysis 


1. Levy of Execution and Attachment — Same 
Property Subject to Each. 
2. Levy on Personalty. 


3. —Waiver of Right to Sale of Personalty ~ 


First. 

4. —Levy on Both Land and Personalty. 

5. —Chattels Jointly Owned. 

6. —Personalty Discovered After Levy on 
Land. 

7. —Partnership Property. 

8. —Scholarship. 

9. —Choses in Action. 

10. —Money. 

11. —Fixtures. 

12. Levy on Land. 

13. —Sufficiency of Exhaustion of Personalty. 

14. —Return of No Personal Property Found. 

15. —Remainder Estates. 

16. —Equitable Estates. 

17. —Undivided Interests in Land. 

18. —Reserved Use of Land for Life. 

19. —Land Subject to Vendor’s Lien. 

20. —Land Under Decree Vesting Title. 

21. —Land Possessed for Seven Years. 

22. —Fraudulently Conveyed Property. 

23. —Land Under Title Bond. 

24. —Naked Legal Title — Without Beneficial 
Interest. 

25. Sheriff — Liability. 

26. Sheriffs Deed. 


1. Levy of Execution and Attachment — 
Same Property Subject to Each. 

Whatever is subject to levy of execution is 
subject to levy of attachment at law, and what- 
ever is not subject to levy of attachment at law 
is not subject to levy of execution; and the lien 
of the attachment levy has the same effect as 
the lien of the execution levy. Nashville Bank v. 
Ragsdale, 7 Tenn. 296, 1823 Tenn. LEXIS 61 
(1823); Hervey & New v. Champion, 30 Tenn. 
569, 1851 Tenn. LEXIS 106 (1851); Sharp v. 
Hunter, 47 Tenn. 389, 1870 Tenn. LEXIS 160 


(1870), superseded by statute as stated in, W. & 
O. Constr. Co. v. IVS Corp., 688 S.W.2d 67, 1984 
Tenn. App. LEXIS 3187 (Tenn. Ct. App. 1984); 
Lane v. Marshall, 48 Tenn. 30, 1870 Tenn. 
LEXIS 10 (1870). 


2. Levy on Personalty. 


3. —Waiver of Right to Sale of Personalty 
First. 

The defendant in the execution may waive 
the benefit of the statutory requirement that 
the personalty shall be first sold, and have the 
land first sold, and the sale of the land will be 
valid, though there was no return of “No goods 
and chattels found,” but the plaintiff in the 
execution cannot direct the officer to sell the 
defendant’s land before the personalty. Trigg v. 
McDonald, 21 Tenn. 386, 1841 Tenn. LEXIS 22 
(1841). 


4, —Levy on Both Land and Personalty. 

Land and personalty may be levied on at the 
same time, but the personalty must be first 
sold. Swingle v. Boyler, 1 Tenn. 226, 1807 Tenn. 
LEXIS 5 (1807); McGavock v. Schneider, 54 
Tenn. 467, 1872 Tenn. LEXIS 73 (1872). 


5. —Chattels Jointly Owned. 

A levy and sale of the entire property in a 
chattel, under an execution against one of the 
joint owners, is a conversion, for which the 
other owner may sue in trover. Rains v. 
McNairy, 23 Tenn. 356, 1843 Tenn. LEXIS 111 
(1843); Logan v. Hartford City & Syracuse Coal 
Co., 56 Tenn. 689, 1872 Tenn. LEXIS 193 
(1872). 


6. —Personalty Discovered After Levy on 
Land. 

Personalty discovered after levy upon land 
must be levied upon, and sold to make the 
money before the land can be sold. Hogshead v. 
Carruth, 13 Tenn. 226, 13 Tenn. 227, 1833 
Tenn. LEXIS 147 (1833); Overton v. Perkins, 18 
Tenn. 328, 1837 Tenn. LEXIS 29 (1837); McGa- 
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vock v. Schneider, 54 Tenn. 467, 1872 Tenn. 
LEXIS 73 (1872). 

After an execution issued by a justice (now 
general sessions court) has been levied upon 
land and returned to the circuit court and an 
order of condemnation has been obtained, if 
personalty of the defendant is discovered, a 
procedendo should be awarded for an alias 
execution to be levied on such personalty. 
McGavock v. Schneider, 54 Tenn. 467, 1872 
Tenn. LEXIS 73 (1872); Crabtree v. Bank of 
Winchester, 108 Tenn. 483, 67 S.W. 797, 1901 
Tenn. LEXIS 49 (1902). 


7. —Partnership Property. 

A partner may replevy, but cannot replevin, 
personalty levied on under an _ execution 
against his copartner. Jones v. Richardson, 99 
Tenn. 614, 42 S.W. 440, 1897 Tenn. LEXIS 71 
(1897). 

An execution may be levied upon the interest 
of one partner or joint owner in the common 
property for his individual debt. The levy is 
effected by seizure of the entire common prop- 
erty or some considerable portion of it sufficient 
to warrant further proceedings by sale of the 
interest, or by bill in chancery, before sale, to 
wind up the partnership. Jones v. Richardson, 
99 Tenn. 614, 42 S.W. 440, 1897 Tenn. LEXIS 
71 (1897). 


8. —Scholarship. 

A perpetual scholarship in a college, granted 
in recognition of a donation thereto, entitling 
the donor to keep one pupil in the college, free 
of charge, is not such property as can be taken 
and sold for debt. Cleveland Nat'l] Bank v. 
Morrow, 99 Tenn. 527, 42 S.W. 200, 1897 Tenn. 
LEXIS 63, 63 Am. St. Rep. 853, 38 L.R.A. 758 
(1897). 


9. —Choses in Action. 

A direct levy of an execution against a person 
in business, on his books, notes, and accounts is 
a nullity, and a sale thereunder will communi- 
cate no title to the purchaser. Only the choses 
in action of corporations can be levied on. 
Hillman v. Moore, 3 Cooper’s Tenn. Ch. 454 
(1877); Smith v. United States Fire Ins. Co., 126 
Tenn. 435, 150 S.W. 97, 1912 Tenn. LEXIS 68, 
45 L.R.A. (n.s.) 266 (1912). 


10. —Money. 

Money may be levied on, even if received by 
the officer officially, and may be applied to an 
execution in his hands. Dolby v. Mullins, 22 
Tenn. 437, 1842 Tenn. LEXIS 119 (1842); Simp- 
son v. Sparkman, 80 Tenn. 360, 1883 Tenn. 
LEXIS 180 (1883). 


11. —Fixtures. 

Fixtures not becoming a part of the realty are 
subject to levy as personalty; but if they are so 
permanently attached and fixed to the land as 
to become a part of it, they are not subject to 
levy as personalty, or as separate from the land. 
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These rules are deduced from the principles of 
the cases cited. Pillow v. Love, 6 Tenn. 109, 
1818 Tenn. LEXIS 38 (1818); Degraffenfeid v. 
Scruggs, 23 Tenn. 451, 1844 Tenn. LEXIS 136 
(1844); Childress v. Wright, 42 Tenn. 350, 1865 
Tenn. LEXIS 74 (1865); Memphis Gas-Light Co. 
v. State, 46 Tenn. 310, 1869 Tenn. LEXIS 60, 98 
Am. Dec. 452 (1869); Saunders & Aycock v. 
Stallings, 52 Tenn. 65, 1871 Tenn. LEXIS 234 
(1871); McDavid v. Wood, 52 Tenn. 95, 1871 
Tenn. LEXIS 240 (1871); Cannon v. Hare, 1 
Cooper’s Tenn. Ch. 22 (1872). 


12. Levy on Land. 


13. —Sufficiency of Exhaustion of Person- 
alty. 

In an action of ejectment involving the valid- 
ity of a sale of land by execution against several 
persons, the sale was held to be good, although 
the officer’s return only showed the exhaustion 
of the personal property of the defendant whose 
land was levied on and sold, saying nothing as 
to the personalty of the other execution debtors. 
Crowder v. Sims, 26 Tenn. 257, 1846 Tenn. 
LEXIS 116 (1846). 


14. —Return of No Personal Property 
Found. 

To authorize a levy of execution on land, the 
return must show “No personal property 
found.” While a return of “No personal property 
to be found in my county” would be a better 
return, still a return of “No personal property 
found” is sufficient to authorize a levy on land. 
Puckett’s Lessee v. Owen, 7 Tenn. 167, 1823 
Tenn. LEXIS 28 (1823); Frogg v. Haggard, 10 
Tenn. 577, 1831 Tenn. LEXIS 18 (1831). 


15. —Remainder Estates. 

Remainder interest in a live chattel is not 
subject to levy under execution at law. Allen v. 
Scurry, 9 Tenn. 36, 1821 Tenn. LEXIS 10 
(1821). 

Remainder interest in a living chattel may be 
reached by a creditor’s bill in equity. Lockwood 
& Co. v. Nye, 32 Tenn. 515, 1852 Tenn. LEXIS 
107 (1852). 

A vested estate in remainder in land or 
personalty is subject to levy of execution or 
attachment at law, but a contingent remainder 
is not so subject. Lockwood & Co. v. Nye, 32 
Tenn. 515, 1852 Tenn. LEXIS 107 (1852); Per- 
kins v. Clack, 40 Tenn. 734, 1859 Tenn. LEXIS 
213 (1859); Puryear v. Edmondson, 51 Tenn. 43, 
1871 Tenn. LEXIS 133 (1871); Sturm v. White, 
67 Tenn. 197, 1874 Tenn. LEXIS 354 (1874). 

A devise of lands for life, with remainder over 
to such members of a class as may be alive at 
the death of life tenant, does not vest interest in 
such remaindermen expectant on the death of 
the life tenant as is subject to execution, be- 
cause such remaindermen have no interest, 
legal or equitable, in the land devised until the 
termination of the life estate. Nichols v. Guth- 
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rie, 109 Tenn. 535, 73 S.W. 107, 1902 Tenn. 
LEXIS 91 (1903). 


16. —Equitable Estates. 

Estates held by resulting trust are subject to 
levy and sale under execution. Russell v. Stin- 
son, 4 Tenn. 1, 1816 Tenn. LEXIS 2 (1816); 
Shute v. Harder, 5 Tenn. 293, 1818 Tenn. 
LEXIS 6 (1818); Hurt v. Reeves, 6 Tenn. 49, 6 
Tenn. 50, 1818 Tenn. LEXIS 21 (1818); Hamil- 
ton v. Bradley, 6 Tenn. 127, 1818 Tenn. LEXIS 
48 (1818); Shute v. Harder, 9 Tenn. 3, 1818 
Tenn. LEXIS 59 (1818); Smitheal v. Gray, 20 
Tenn. 491, 1840 Tenn. LEXIS 8, 34 Am. Dec. 
664 (1840); Thomas v. Walker, 25 Tenn. 93, 
1845 Tenn. LEXIS 29 (1845); Gaugh v. Hender- 
son, 39 Tenn. 628, 1859 Tenn. LEXIS 293 
(1859); Butler v. Rutledge, 42 Tenn. 4, 1865 
Tenn. LEXIS 2 (1865); Sandford v. Weeden, 49 
Tenn. 71, 1870 Tenn. LEXIS 193 (1870). 

Equity of redemption or other equity in chat- 
tels is not subject to levy. Wilson v. Carver, 5 
Tenn. 90, 1817 Tenn. LEXIS 59 (1817); Childs v. 
Derrick, 9 Tenn. 78, 9 Tenn. 79, 1824 Tenn. 
LEXIS 2 (1824); Planters’ Bank v. Henderson, 
23 Tenn. 75, 1843 Tenn. LEXIS 21 (1843); Stark 
v. Cheathem, 2 Cooper’s Tenn. Ch. 300 (1875). 

Constructive trusts are not subject to levy 
and sale under execution. Shute v. Harder, 9 
Tenn. 3, 1818 Tenn. LEXIS 59 (1818). 

Execution may be levied upon trusts raised 
by a conveyance, but not upon trusts cov- 
enanted to be raised. Shute v. Harder, 9 Tenn. 
3, 1818 Tenn. LEXIS 59 (1818). 

Equitable estates in land or personalty are 
not subject to levy under execution or attach- 
ment at law, and only legal estates are subject 
to levy. Shute v. Harder, 9 Tenn. 3, 1818 Tenn. 
LEXIS 59 (1818); Combs v. Young’s Widow & 
Heirs, 12 Tenn. 218, 1833 Tenn. LEXIS 57 
(1833); Benton v. Pope, 24 Tenn. 392, 1844 
Tenn. LEXIS 90 (1844); Birdwell v. Cain, 41 
Tenn. 301, 1860 Tenn. LEXIS 67 (1860); Lane v. 
Marshall, 48 Tenn. 30, 1870 Tenn. LEXIS 10 
(1870); Garretson v. Brien, 50 Tenn. 534, 1871 
Tenn. LEXIS 110 (1871); Johnson v. Roland, 61 
Tenn. 203, 1872 Tenn. LEXIS 360 (1872); 
Ament v. Brennan, 1 Cooper’s Tenn. Ch. 431 
(1873); Springer v. Smith, 71 Tenn. 737, 1879 
Tenn. LEXIS 141 (1879); Henderson v. Hill, 77 
Tenn. 25, 1882 Tenn. LEXIS 10 (1882); Henson 
v. Wright, 88 Tenn. 501, 12 S.W. 1035, 1889 
Tenn. LEXIS 71 (1890); Porter v. Lee, 88 Tenn. 
782, 14 S.W. 218, 1890 Tenn. LEXIS 21 (1890); 
Evans v. Belmont Land Co., 92 Tenn. 348, 21 
S.W. 670, 1892 Tenn. LEXIS 82 (1893). 

Real and personal property held in trust 
under deed, mortgage, or assignment is not 
subject to levy of execution or attachment at 
law, either directly or by garnishment, nor is 
personalty or money held in trust or as a 
pledge. Killdrew v. Elliott, 27 Tenn. 515, 1847 
Tenn. LEXIS 120 (1847); Ross v. Young, 37 
Tenn. 627, 1858 Tenn. LEXIS 81 (1858); Wil- 
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liams v. Whoples, 38 Tenn. 401, 1858 Tenn. 
LEXIS 201 (Tenn. Dec. 1858); Withers v. Pem- 
berton, 43 Tenn. 56, 1866 Tenn. LEXIS 15 
(1866); First Nat’l Bank v. J. T. Pettit & Co., 56 
Tenn. 447, 1872 Tenn. LEXIS 158 (1872); 
Hurst, Purnell & Co. v. Jones, 78 Tenn. 8, 1882 
Tenn. LEXIS 132 (1882). 

The interest of the equitable owner is not 
subject to levy where there is an active trust, 
and no merger of the legal and equitable estate; 
but where the legal and equitable estates are 
merged by law in the same person, or so com- 
bined in him that he has a right to call for an 
immediate conveyance of the legal estate, his 
interest is subject to levy. However, there can 
be no merger nor right to call for the legal 
estate, where the legal and equitable estates 
are not commensurate, or where their union 
would be contrary to the intent of the grantor. 
Henderson v. Hill, 77 Tenn. 25, 1882 Tenn. 
LEXIS 10 (1882); Jourolmon v. Massengill, 86 
Tenn. 81, 5 S.W. 719, 1887 Tenn. LEXIS 27 
(1887); Henson v. Wright, 88 Tenn. 501, 12 S.W. 
1035, 1889 Tenn. LEXIS 71 (1890); Porter v. 
Lee, 88 Tenn. 782, 14 S.W. 218, 1890 Tenn. 
LEXIS 21 (1890); Evans v. Belmont Land Co., 
92 Tenn. 348, 21 S.W. 670, 1892 Tenn. LEXIS 
82 (1893). 

Land of a debtor, held under an active trust 
for him by a trustee, in whom the legal title is 
vested, is not subject to levy or other proceed- 
ings to subject it to the payment of his debts. 
Henson v. Wright, 88 Tenn. 501, 12 S.W. 1035, 
1889 Tenn. LEXIS 71 (1890). 


17. —Undivided Interests in Land. 

The interest of a tenant in common in land is 
subject to levy and sale under an execution 
against him. Earles v. Meaders, 60 Tenn. 248, 
1872 Tenn. LEXIS 482 (1878). 

Where an execution against two joint judg- 
ment debtors is levied upon their respective 
undivided interests in land, and both interests 
are sold together for a single sum, the sale will 
be void. Ballard v. Scruggs, 90 Tenn. 585, 18 
S.W. 259, 1891 Tenn. LEXIS 47, 25 Am. St. Rep. 
703 (1891); Sheafer v. Mitchell, 109 Tenn. 181, 
71 S.W. 86, 1902 Tenn. LEXIS 68 (1902). 


18. —Reserved Use of Land for Life. 

The right of possession and enjoyment of 
profits of land reserved by the grantor for his 
life is not subject to levy of execution at law as 
against him, and a levy and sale of the land as 
his property will pass no title to the freehold to 
the purchaser at the execution sale. Daugherty 
v. Marcum, 40 Tenn. 323, 1859 Tenn. LEXIS 88 
(1859). 


19. —Land Subject to Vendor’s Lien. 
Land held under a deed of conveyance reserv- 
ing a lien for the purchase money may be levied 
on and sold subject to the reserved lien. Chit- 
wood v. Trimble, 61 Tenn. 78, 1872 Tenn. LEXIS 
342 (1872); Ament v. Brennan, 1 Cooper’s Tenn. 


259 


Ch. 431 (1873); Exchange & Deposit Bank v. 
Bradley, 83 Tenn. 279, 1885 Tenn. LEXIS 50 
(1885). 


20. —Land Under Decree Vesting Title. 

Land held under decree vesting title is levi- 
able, because such decree is equivalent to a 
deed of conveyance; but such levy is subject to 
the lien reserved for the purchase price. 
Vaughn v. Vaughn, 59 Tenn. 472, 1873 Tenn. 
LEXIS 94 (1873); Wilkins v. McCorkle, 112 
Tenn. 688, 80 S.W. 834, 1904 Tenn. LEXIS 64 
(1904). 


21. —Land Possessed for Seven Years. 

Land held under seven years’ naked posses- 
sion is not leviable, because such possession, 
without color of title, does not vest title in the 
possessor. Norris v. Ellis, 26 Tenn. 463, 1846 
Tenn. LEXIS 159 (1846); Crutsinger v. Catron, 
29 Tenn. 24, 1848 Tenn. LEXIS 33 (1848), 
overruled in part, Heirs of Marr v. Gilliam, 41 
Tenn. 488, 1860 Tenn. LEXIS 96 (1860); Heirs 
of Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860). 


22. —Fraudulently Conveyed Property. 

Lands fraudulently conveyed are not subject 
to levy of execution or attachment at law 
against the fraudulent conveyor. Russell v. 
Stinson, 4 Tenn. 1, 1816 Tenn. LEXIS 2 (1816); 
Williams v. Lowe, 23 Tenn. 62, 1843 Tenn. 
LEXIS 16 (1843); Gaugh v. Henderson, 39 Tenn. 
628, 1859 Tenn. LEXIS 293 (1859); Smith v. 
Hinson, 51 Tenn. 250, 1871 Tenn. LEXIS 155 
(1871); Hoyal v. Bryson, 53 Tenn. 139, 1871 
Tenn. LEXIS 332 (Tenn. Sep. 27, 1871). 


23. —Land Under Title Bond. 

Land held under title bond is not leviable, 
although it has been held for more than seven 
years, and this is so whether the bond was 
registered or unregistered; but if the bond be 
registered, the land is not subject to levy 
against either the seller or purchaser or his 
assignee, and the interest of either can only be 
reached in equity by making both the seller and 
the purchaser or his assignee parties. Shute v. 
Harder, 9 Tenn. 3, 1818 Tenn. LEXIS 59 (1818); 
Norris v. Ellis, 26 Tenn. 463, 1846 Tenn. LEXIS 
159 (1846); Merriman v. Polk, 52 Tenn. 717, 
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1871 Tenn. LEXIS 302 (1871); Lyle v. Longley, 
65 Tenn. 286, 1873 Tenn. LEXIS 346 (1873). 


24. —Naked Legal Title — Without Benefi- 
cial Interest. 

A naked legal title to land held in trust for 
another who owns the entire beneficial interest, 
or legal title of a mortgagee or of a trustee 
under a deed of trust or assignment for credi- 
tors, is not leviable as the property of the holder 
of such legal title, for it has no value in itself. 
Thomas v. Walker, 25 Tenn. 93, 1845 Tenn. 
LEXIS 29 (1845); Gaugh v. Henderson, 39 Tenn. 
628, 1859 Tenn. LEXIS 293 (1859); Click v. 
Click, 48 Tenn. 607, 1870 Tenn. LEXIS 122 
(1870); Gass v. Gass, 48 Tenn. 613, 1870 Tenn. 
LEXIS 123 (1870); Sandford v. Weeden, 49 
Tenn. 71, 1870 Tenn. LEXIS 193 (1870); Ament 
v. Brennan, 1 Cooper’s Tenn. Ch. 431 (1873); 
Harris v. Gaines, 70 Tenn. 12, 1878 Tenn. 
LEXIS 177 (1878); Cheek v. Anderson, 70 Tenn. 
194, 1879 Tenn. LEXIS 155 (1879); Turley v. 
Massengill, 75 Tenn. 353, 1881 Tenn. LEXIS 
127 (1881), overruled in part, Jourolmon v. 
Massengill, 86 Tenn. 81,5 S.W. 719, 1887 Tenn. 
LEXIS 27 (1887); Henderson v. Hill, 77 Tenn. 
25, 1882 Tenn. LEXIS 10 (1882); Smith v. 
Taylor, 79 Tenn. 738, 1883 Tenn. LEXIS 132 
(1883). 


25. Sheriff — Liability. 

Sheriff is not liable to a purchaser of the 
debtor’s land for false return of execution, in 
levying on and selling the land where there was 
personalty, though the land was encumbered 
with a prior judgment lien. Huffaker v. Greer, 
41 Tenn. 160, 1860 Tenn. LEXIS 36 (1860). 


26. Sheriff's Deed. 

Acts 1794, ch. 1, § 23 as applied to sales of 
land by sheriff on execution changed the com- 
mon law requirement that owner out of posses- 
sion of land claimed by another adversely could 
not execute a valid deed to the property, hence 
as result of above mentioned act a deed ex- 
ecuted by sheriff on an execution against owner 
out of possession passed good title though an- 
other claimed land by adverse possession. 
Park’s Lessee v. Larkin, 1 Tenn. 101, 1805 
Tenn. LEXIS 3 (1799). 


A levy may be made upon a growing crop, but not until November 15 after 
such crop is matured, and then only subject to the landlord’s lien, if any. If, 
however, the owner of the crop absconds, conceals their whereabouts, or leaves 
the country, an attachment or execution may be levied on a standing crop at 


any time. 


History. 
Code 1858, § 3036 (deriv. Acts 1833, ch. 20, 


§§ 1-3); Shan., § 4764; Code 1932, § 8894; 
T.C.A. (orig. ed.), § 26-402. 


26-3-103 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
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Executions, §§ 12, 17, 22; 13 Tenn. Juris., 
Fraudulent and Voluntary Conveyances, § 7. 


NOTES TO DECISIONS 


Analysis 


. Possession by Officer — Necessity. 
Nature of Growing Crops — Sale. 
Bankrupt’s Crops. 

. Growing Crops. 

. Priority of Security Interests. 


pe oR we 


. Possession by Officer — Necessity. 

Where a constable levies an attachment on a 
growing crop, he must take possession of it by 
some overt act, and properly guard and protect 
it. Emmett v. Crawford, 78 Tenn. 21, 1882 Tenn. 
LEXIS 134 (1882). 


2. Nature of Growing Crops — Sale. 

Under the common law as applied in this 
country, growing crops are personal property, 
and are subject to sale by execution or other- 
wise, without passing any interest in the land. 
Langford v. Hudson, 146 Tenn. 309, 241 S.W. 
393, 1921 Tenn. LEXIS 21 (1921). 


3. Bankrupt’s Crops. 

Under this section a bankrupt is not entitled 
to have a growing crop set aside to him as 
property exempt under the state law. In re T. C. 
Burnett & Co., 201 F. 162, 1912 U.S. Dist. 
LEXIS 1017 (D. Tenn. 1912). 

The owner of an interest in a growing crop 
may mortgage or sell the same prior to the time 
that a levy is made upon it in accordance with 
the provisions of this section. In re T. C. Bur- 


26-3-103. Corporate property. 


nett & Co., 201 F. 162, 1912 U.S. Dist. LEXIS 
1017 (D. Tenn. 1912). 


4. Growing Crops. 

Purchaser of corn crop growing in field on 
September 1 was entitled to recover same from 
sheriff who levied on crop on December 8 when 
writ bore teste of first day of preceding July term 
of court, since corn was not subject to levy until 
after November 15, subsequent to teste. Edwards 
v. Thompson, 85 Tenn. 720, 4 S.W. 913, 1887 
Tenn. LEXIS 15, 4 Am. St. Rep. 807 (1887). 

Until November 15, the grower owner may do 
what he pleases with the crop, short of fraud, 
he not being an absconder. It is error to im- 
pound the crop at the instance of a creditor. 
Layman v. Denton, 42 S.W. 153, 1897 Tenn. Ch. 
App. LEXIS 32 (1897). 


5. Priority of Security Interests. 

Since the adoption of Article 9, a creditor who 
takes a security interest in crops should be able to 
determine and control the priority of the security 
interest against other contractual liens and against 
judgment liens by checking the UCC filings and by 
filing a financing statement. The creditor should 
not have to check the real estate records. In re Hill, 
83 B.R. 522, 1988 Bankr. LEXIS 269 (Bankr. 
E.D. Tenn. 1988), superseded by statute as 
stated in, Wilhite Pure Oil Truck Stop, Inc. v. 
McCutchen, 115 B.R. 126, 1990 Bankr. LEXIS 
1216 (Bankr. W.D. Tenn. 1990). 


An execution against a corporation may be levied on its choses in action, as 
well as on the goods and chattels, lands and tenements, of such corporation; 
and in case of a levy on choses in action, the court may appoint a receiver to 


collect or conserve the same. 


History. 

Code 1858, § 3037 (deriv. Acts 1845-1846, ch. 
55, § 4); Shan., § 4765; mod. Code 1982, 
§ 8895; T.C.A. (orig. ed.), § 26-403. 


Cross-References. 
Costs to plaintiff for transportation and stor- 


age of property levied upon, § 26-3-117. 
Writ against corporation, § 26-1-105. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., Ex- 
ecutions, § 16; 21 Tenn. Juris., Receivers, § 7. 


NOTES TO DECISIONS 


Analysis 


1. Change in Common Law Rule by Section. 

2. Registration of Memorandum of Judgment 
Unnecessary. 

3. Receiver’s Confusion of Proceeds — Effect 
onExecution Lien. 


1. Change in Common Law Rule by Sec- 
tion. 

The issuance of an execution does not, at 
common law, fix a lien upon the debtor’s choses 
in action; but this rule has been changed, in 
this state, by this section, as against corpora- 
tions. Smith v. United States Fire Ins. Co., 126 
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Tenn. 435, 150 S.W. 97, 1912 Tenn. LEXIS 68, 
45 L.R.A. (n.s.) 266 (1912). 


2. Registration of Memorandum of Judg- 
ment Unnecessary. 

An execution against a corporation fixes a 
lien on its choses in action, just as if they were 
“goods and chattels,” without registration of a 
memorandum of the judgment. Smith v. United 
States Fire Ins. Co., 126 Tenn. 435, 150 S.W. 97, 
1912 Tenn. LEXIS 68, 45 L.R.A. (n.s.) 266 
(1912). 


3. Receiver’s Confusion of Proceeds — Ef- 
fect on Execution Lien. 

Where an execution lien was fastened upon 
the personalty and choses in action of a corpo- 
ration in the county to which the execution was 
issued, while it was a going concern, but the 
execution was wrongly returned “nulla bona,” 
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after which a general creditor’s insolvency bill 
was filed against the corporation and a receiver 
appointed, and the judgment creditor inter- 
vened and sought priority of payment in the 
distribution of its assets, upon the ground of the 
lien, which the receiver sought to defeat by the 
contention that the proceeds of the property of 
the corporation had become inextricably con- 
fused in the receiver’s hands, so that such 
proceeds could not then be identified and sub- 
jected to the lien, it was held that no insuper- 
able difficulty in identifying the proceeds of the 
property affected by the lien could be perceived, 
and that there was none, if the receiver had 
properly kept his accounts; and the cause was 
remanded, with directions for a reference for 
such purpose. Smith v. United States Fire Ins. 
Co., 126 Tenn. 435, 150 S.W. 97, 1912 Tenn. 
LEXIS 68, 45 L.R.A. (n.s.) 266 (1912). 


26-3-104. Indemnity bond of plaintiff. 


No sheriff or other officer shall be required to levy an execution on any 
property the title of which is disputed, or to sell the same after levy, unless the 
plaintiff will first give bond and security to such officer, to indemnify the sheriff 
or other officer against all damages and costs in consequence of the levy or sale. 


History. 

Code 1858, § 3032 (deriv. Acts 1825, ch. 40, 
§ 2); Shan., § 4760; Code 1932, § 8898; T.C.A. 
(orig. ed.), § 26-404. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


Attorney General Opinions. 

Requirement of an indemnity bond by a sher- 
iff for the execution of a writ of possession, OAG 
07-129, 2007 Tenn. AG LEXIS 129 (8/27/07). 


NOTES TO DECISIONS 


Analysis 


. Purpose and Policy. 

. Scope of Statute. 

. Indemnity Bond. 

—Court Ordering Sale. 

—Time for Bond. 

—Stranger Executing Bond. 

. —Persons Liable Upon Improper Sale. 

. Duty of Sheriff. 

. —Discretion. 

10. —When No Bond. 

11. —Release of Levy Though Indemnified. 
12. —Demand of Indemnity or Notice Unnec- 
essary. 


OONAMPRwWONH 


1. Purpose and Policy. 
This statute was intended to protect officers 
from the peril of disputed titles to property 


supposed to be liable to execution. State v. 
Sharp, 34 Tenn. 615, 1855 Tenn. LEXIS 107 
(1855). 


2. Scope of Statute. 

The statute applies to disputed titles based 
upon the claims of third parties, and does not 
extend to cases of objection by the defendant in 
the execution upon the ground that the judg- 
ment or execution is void, or that the property 
is exempt from execution, and the like. Baker v. 
Agey, 21 Tenn. 13, 1840 Tenn. LEXIS 15 (1840); 
Hunter v. Agee, 24 Tenn. 57, 1844 Tenn. LEXIS 
18 (1844). 

The officer is entitled to ask indemnity before 
levy of execution or sale thereunder in all cases 
where there is a dispute as to the title to the 
property about to be levied on or sold; as, where 
personal property has been conveyed by the 


26-3-105 


execution debtor in trust for creditors, after the 
execution came to the officer’s hands, but before 
levy. Saunders & Martin v. Harris, 23 Tenn. 72, 
1843 Tenn. LEXIS 20 (1843); State v. Sharp, 34 
Tenn. 615, 1855 Tenn. LEXIS 107 (1855). 

This statute is confined to executions, and 
does not extend to attachments; and an indem- 
nity bond cannot be demanded before levy of an 
attachment on disputed property, and the offi- 
cer cannot escape liability upon that ground, 
where the disputed title was not well founded. 
The officer is liable for false return of nulla 
bona, where property attached is released. 
Shaw v. Holmes, 51 Tenn. 692, 1871 Tenn. 
LEXIS 223 (1871); Grigsby v. Manly, 79 Tenn. 
636, 1883 Tenn. LEXIS 118 (1883). 


3. Indemnity Bond. 


4, —Court Ordering Sale. 

An order of sale of specific property issued by 
a court having custody of the property is com- 
plete protection to the officer making the sale, 
and he must execute it, and cannot demand an 
indemnity bond, though the title to the prop- 
erty is disputed. Grigsby v. Manly, 79 Tenn. 
636, 1883 Tenn. LEXIS 118 (1883). 


5. —Time for Bond. 

A bond of indemnity, executed after levy and 
seizure of the property, to indemnify the officer 
against damages resulting from the sale, is 
valid and binding. Hunter v. Agee, 24 Tenn. 57, 
1844 Tenn. LEXIS 18 (1844). 


6. —Stranger Executing Bond. 

An indemnity bond executed by a stranger is 
valid and sureties are liable thereon to the 
officer on motion. Jobe v. Sellars, 28 Tenn. 178, 
1848 Tenn. LEXIS 68 (1848). 


7. —Persons Liable Upon Improper Sale. 

Where, by means of the indemnity bond, the 
sheriff is induced to sell, and is, by such sale, 
guilty of a conversion, the surety, as well as the 
principals on such bonds, is liable with the 
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officer as a cotrespasser. Hunt v. Walker, 59 
Tenn. 551, 1873 Tenn. LEXIS 110 (1873). 


8. Duty of Sheriff. 


9. —Discretion. 

In suit by judgment creditor against con- 
stable for failing to levy on property of defen- 
dant the officer was entitled to introduce evi- 
dence that property belonged to father of 
defendant since acceptance of bond by officer 
from plaintiff does not require him to seize 
property not owned by defendant. Hamblet v. 
Herndon, 22 Tenn. 34, 1842 Tenn. LEXIS 16 
(1842). 


10. —When No Bond. 

An officer is not liable for failing or refusing 
to levy upon disputed property, or for failing or 
omitting to sell it when levied upon, unless he 
be indemnified. His return as to the facts is 
evidence for him, to be considered by the jury 
with the other evidence in the cause. State v. 
Sharp, 34 Tenn. 615, 1855 Tenn. LEXIS 107 
(1855). 


11. —Release of Levy Though Indemni- 
fied. 

Where a bond of indemnity is given to an 
officer, and property is pointed out to him, upon 
which he levies, he is not bound to sell it, but 
may release it, and return the execution “nulla 
bona,” and if sued for false return for this, he 
may show that the property did not belong to 
the defendant in the execution, and thus escape 
liability. Hamblet v. Herndon, 22 Tenn. 34, 1842 
Tenn. LEXIS 16 (1842); State v. Sharp, 34 Tenn. 
615, 1855 Tenn. LEXIS 107 (1855). 


12. —Demand of Indemnity or Notice Un- 
necessary. 

To entitle the officer to the protection of this 
statute, it is not necessary that he should notify 
the plaintiff or demand the indemnity, and he 
may release a levy already made without notice 
or demand for indemnity. State v. Sharp, 34 
Tenn. 615, 1855 Tenn. LEXIS 107 (1855). 


26-3-105. Principal’s property sold before surety’s. 


(a) Where the judgment or decree is against a principal and the principal’s 
surety, it shall be the duty of the officer having the collection thereof to exhaust 
the property of the principal, both real and personal, before proceeding to sell 


the property of the surety. 


(b) “Surety,” in this section, shall embrace accommodation endorsers, stay- 
ors, and all other persons whose liability on the debt or contract is posterior to 


that of another. 


(c) The surety shall, if requested by the officer, show the property of the 
principal, to entitle the surety to the benefit of this section. 


History. 
Code 1858, §§ 3028, 3029 (deriv. Acts 1820 


Private, ch. 120, § 6; 1843-1844, ch. 32, § 1); 
Shan., §§ 4756, 4757; Code 1932, §§ 8889a, 
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8890; T.C.A. (orig. ed.), § 26-405. 


Section to Section References. 
This section is referred to in § 8-8-201. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
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Executions, §§ 20, 29; 22 Tenn. Juris., Replevy 
and Forthcoming Bonds, § 12; 23 Tenn. Juris., 
Suretyship, §§ 2, 29. 


NOTES TO DECISIONS 


Analysis 


Construction. 

—Provisions Directory. 

—Benefit of Beneficiary. 

. Rights of Surety. 

—Return of No Property of Principal. 

—Burden of Showing Suretyship. 

—Stay Proceedings. 

. —Relief in Chancery. 

. —Release of Surety. 

0. —Surety Contracts — Construction. 

11. —Principal’s Estate Not Leviable. 

12. —Principal’s Property Not Subject to Im- 
mediate Levy. 

13. —Endorser as Surety. 


HOON ATARwON 


1. Construction. 

Pursuant to T.C.A. § 26-3-107, T.C.A. § 26- 
3-105 does not apply where the judgment does 
not recite that it is against a principal and 
surety. Cumberland Bank v. Smith, 43 S.W.3d 
908, 2000 Tenn. App. LEXIS 676 (Tenn. Ct. 
App. 2000). 


2. —Provisions Directory. 

The provision is merely directory to the offi- 
cer; and if he disregards it, and thereby the 
surety is injured, the officer will be liable in 
damages to the surety aggrieved, but the levy 
and sale of the property of the surety will be 
valid, notwithstanding the principal had prop- 
erty that might have been seized. Atkinson v. 
Rhea, 26 Tenn. 59, 1846 Tenn. LEXIS 56 (1846); 
Cheatham v. Brien, 40 Tenn. 552, 1859 Tenn. 
LEXIS 162 (1859); Atnip v. Gilbert, 1 Shan. 119 
(1859); Anderson v. Talbot, 48 Tenn. 407, 1870 
Tenn. LEXIS 77 (1870); Bryant v. Rudisell, 51 
Tenn. 656, 1871 Tenn. LEXIS 218 (1871); Sel- 
lars v. Fite, 62 Tenn. 131, 1873 Tenn. LEXIS 
153 (1873); Winham v. Crutcher, 2 Cooper’s 
Tenn. Ch. 535 (1875). 

T.C.A. § 26-3-105 is directory only; if the 
sheriff violates the statute, the execution is still 
good, but the surety may have an action against 
the officer. Cumberland Bank v. Smith, 43 
S.W.3d 908, 2000 Tenn. App. LEXIS 676 (Tenn. 
Ct. App. 2000). 


3. —Benefit of Beneficiary. 

The statute is for the sole benefit of the 
stayor, and he may or may not avail of it at will. 
Reams v. McNail, 28 Tenn. 542, 1848 Tenn. 
LEXIS 119 (1848). 


Only the surety may complain of noncompli- 
ance. Anderson v. Talbot, 48 Tenn. 407, 1870 
Tenn. LEXIS 77 (1870). 


4, Rights of Surety. 


5. —Return of No Property of Principal. 

The levy on the land of a surety is not void 
because the return does not show that there 
was “no property, real or personal, of the prin- 
cipal, to be found, on which to levy,” before 
levying on the property of the surety. Anderson 
v. Talbot, 48 Tenn. 407, 1870 Tenn. LEXIS 77 
(1870). 


6. —Burden of Showing Suretyship. 

A surety or endorser, in order to entitle him- 
self to the right to compel the officer to exhaust 
the property of the principal debtor before go- 
ing on his property, must, on the trial, establish 
the fact of his relation as surety or endorser, 
and have it recited in the judgment and execu- 
tion, as provided in § 26-3-107, otherwise he 
may be proceeded against in the first instance. 
Beeler v. Hall, 30 Tenn. 445, 1850 Tenn. LEXIS 
150 (1850); Grissom v. Moore, 33 Tenn. 361, 
1853 Tenn. LEXIS 55 (1853); Chaffin v. Camp- 
bell, 36 Tenn. 184, 1856 Tenn. LEXIS 77 (1856); 
Finley v. King, 38 Tenn. 123, 1858 Tenn. LEXIS 
136 (1858); Sellars v. Fite, 62 Tenn. 131, 1873 
Tenn. LEXIS 153 (1873); Love v. Allison, 2 
Cooper’s Tenn. Ch. 111 (1874). 


7. —Stay Proceedings. 

A bill will not lie at the instance of the surety 
to enjoin the execution of the judgment as 
against him, when his principal is dead, and his 
estate declared insolvent, until such estate is 
wound up. Morris v. McAnally, 48 Tenn. 304, 
1866 Tenn. LEXIS 55 (1866). 

A surety is not entitled in equity to stay 
proceedings on an execution against himself 
until the property of his principal be exhausted. 
Bryant v. Rudisell, 51 Tenn. 656, 1871 Tenn. 
LEXIS 218 (1871). 


8. —Relief in Chancery. 

Relief in chancery granted surety in fact after 
judgment at law, notwithstanding the provision 
of §§ 26-3-105 — 26-3-108. Love v. Allison, 2 
Cooper’s Tenn. Ch. 111 (1874); Winham v. 
Crutcher, 3 Cooper’s Tenn. Ch. 666 (1878); 
Dodds v. Duncan, 80 Tenn. 731, 1884 Tenn. 
LEXIS 157 (1884). 
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9. —Release of Surety. 

Levy on property of principal sufficient to 
satisfy the judgment releases the surety, 
whether the property be land or personalty. 
Pigg v. Sparrow, 4 Tenn. 143, 4 Tenn. 144, 1816 
Tenn. LEXIS 41 (1816); Young v. Read, 11 Tenn. 
296, 11 Tenn. 297, 1832 Tenn. LEXIS 45 (1832); 
Finley v. King, 38 Tenn. 123, 1858 Tenn. LEXIS 
136 (1858); Gillespie v. Darwin, 53 Tenn. 21, 
1871 Tenn. LEXIS 312 (1871); Woodward v. 
Walton, 54 Tenn. 50, 1871 Tenn. LEXIS 414 
(1871); Watson v. Read, 1 Cooper’s Tenn. Ch. 
196. 

Surety or stayor is released by abandonment 
of levy on land which was sufficient in value to 
pay the debt, where by the active interference 
of the creditor, the burden of the debt has been 
shifted from the property of the principal 
debtor, after a specific lien was fixed upon it, so 
as to throw it upon the surety or stayor. Lindsey 
v. Thompson, 60 Tenn. 463, 1872 Tenn. LEXIS 
535 (1873); Watson v. Reed, 63 Tenn. 49, 1874 
Tenn. LEXIS 203 (Tenn. 1874); Love v. Allison, 
2 Cooper’s Tenn. Ch. 111 (1874); Keeble v. 
Jones’ Comm’r, 1 Shan. 541 (1876); Glenn v. 
Maguire, 3 Cooper’s Tenn. Ch. 695 (1878); Ew- 
ing v. Sugg, 80 Tenn. 375, 1883 Tenn. LEXIS 
183 (1883). 

A surety is not released by the actual levy of 
the execution on the principal debtor’s property, 
if the levy be invalid, or be released for suffi- 
cient cause, as that the principal did not own 
the property or that his title was in dispute. 
Love v. Allison, 2 Cooper’s Tenn. Ch. 111 (1874); 
McNeilly v. Cooksey, 70 Tenn. 39, 1878 Tenn. 
LEXIS 184 (1878); Glenn v. Maguire, 3 Cooper’s 
Tenn. Ch. 695 (1878). 


10. —Surety Contracts — Construction. 
The rule that obligations of suretyship are to 
be strictly construed and may not be extended 
by implication beyond the express terms of the 
undertaking is one for guidance in construction 
only. Holmes v. Elder, 170 Tenn. 257, 94 S.W.2d 
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390, 1936 Tenn. LEXIS 11, 104 A.L.R. 1282 
(1936). 

The rule that contracts of suretyship are to 
be strictly construed and may not be extended 
by implication beyond the express terms of the 
undertaking is confined to cases of volunteer, 
uncompensated, accommodation sureties, and 
not extended to corporate or other paid sure- 
ties. Holmes v. Elder, 170 Tenn. 257, 94 S.W.2d 
390, 1936 Tenn. LEXIS 11, 104 A.L.R. 1282 
(1936). 


11. —Principal’s Estate Not Leviable. 

The statutes have no application, where, 
from the death of the principal or other cause, 
his estate has ceased to be subject to the 
execution in the hands of the officer. Atnip v. 
Gilbert, 1 Shan. 119 (1859). See Cabiness v. 
Garrett, 9 Tenn. 490, 9 Tenn. 491, 1831 Tenn. 
LEXIS 30 (1831); Atkinson v. Rhea, 26 Tenn. 
59, 1846 Tenn. LEXIS 56 (1846); Reams v. 
McNail, 28 Tenn. 542, 1848 Tenn. LEXIS 119 
(1848); Cheatham v. Brien, 40 Tenn. 552, 1859 
Tenn. LEXIS 162 (1859). 


12. —Principal’s Property Not Subject to 
Immediate Levy. 

If the property of the principal be encum- 
bered, or in the custody of the law; or, if by the 
death of the principal, it cannot be reached 
without reviving the judgment against the per- 
sonal representative; or, for any other cause, it 
is not subject to the immediate requirement of 
the process in the officer’s hands, it is his duty 
to proceed at once against the property of the 
stayor or other surety. Cheatham v. Brien, 40 
Tenn. 552, 1859 Tenn. LEXIS 162 (1859); Mor- 
ris v. McAnally, 43 Tenn. 304, 1866 Tenn. 
LEXIS 55 (1866); Gillespie v. Darwin, 53 Tenn. 
21, 1871 Tenn. LEXIS 312 (1871). 


13. —Endorser as Surety. 

An endorser, whether for accommodation or 
for value in negotiation is a “surety.” Bryant v. 
Rudisell, 51 Tenn. 656, 1871 Tenn. LEXIS 218 
(1871). 


26-3-106. Order of levy on parties secondarily liable. 


(a) After exhausting the property of the principal, it shall be the duty of the 
officer to subject the property of the other parties in the order of their liability 


on the debt or contract. 


(b) The party subsequently liable shall, if requested by the officers, show the 
property of the prior liable party to secure the benefit of this section. 


History. 

Code 1858, § 3030 (deriv. Acts 1843-1844, ch. 
32, § 1); Shan., § 4758; Code 1932, § 8891; 
T.C.A. (orig. ed.), § 26-406. 


26-3-107. Order of liability stated. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions § 20; 22 Tenn. Juris., Replevy and 
Forthcoming Bonds, § 12. 


(a) All the parties shall be considered as equally liable, in all cases, unless 
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the order of liability is shown to the court, and recited in the judgment or 


decree. 


(b) The clerk issuing execution on the judgment or decree containing such 
recital shall state the order of liability in the execution. 


History. 

Code 1858, § 3031 (deriv. Acts 1843-1844, ch. 
32, § 2); Shan., § 4759; Code 1932, § 8892; 
modified; T.C.A. (orig. ed.), § 26-407. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Executions § 20; 22 Tenn. Juris., Replevy and 
Forthcoming Bonds, § 12; 23 Tenn. Juris., 
Suretyship, § 29. 


NOTES TO DECISIONS 


Analysis 


1. Showing and Recital of Suretyship — Neces- 
sity. 

2. Judgment Against Principal and Surety as 
Joint Debtors — Stay by Principal. 


1. Showing and Recital of Suretyship — 
Necessity. 

All parties will be considered as equally li- 
able, in all cases, unless the order of liability is 
shown to the court or justice, and recited in the 
decree or judgment; and, unless this is done, 
the chancery court has no jurisdiction to control 
the plaintiff in the collection of his judgment or 
decree. Whiteside v. Latham, 42 Tenn. 91, 1865 
Tenn. LEXIS 23 (1865). 


2. Judgment Against Principal and 
Surety as Joint Debtors — Stay by 
Principal. 


Where judgment is rendered against princi- 
pal and surety as joint debtors, without show- 
ing the true relationship, and is stayed at 
request of the principal and not of surety, the 
stayor is liable before surety; but surety as to 
creditor is to be treated as principal and cannot 
supersede an execution levied on his property 
before exhausting that of the stayor. Stafford v. 
Montgomery, 85 Tenn. 329, 3 S.W. 488, 1886 
Tenn. LEXIS 49 (1887). 


26-3-108. Endorsement of description of property. 


A description of the property levied on, with the date of the levy, shall be 
endorsed upon or appended to the execution. 


History. 
Code 1858, § 3027; Shan., § 4755; Code 
1932, § 8889; T.C.A. (orig. ed.), § 26-408. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


Analysis 


. Levy on Personalty. 

. —Applicability. 

—Description Insufficient. 

. —Description Sufficient. 
—Dominion Over Goods. 
—Seeing But Not Taking. 
—Breaking In. 

. —Noting on Execution After Levy. 
. —Levy of Second Execution. 

10. —Sale Under Subsequent Levy. 
11. —Execution and Attachment 
guished. 


WOHNABHMP WHE 


Distin- 


12. Execution Lien on Personalty. 

13. —Accrual of Lien. 

14. —Issuance to Wrong County — Correction. 
15. —Personalty in County. 

16. —Loss of Lien. 

17. —Priority Between State and Federal. 
18. —Priority Between State Courts. 

19. —Priority Between Judgments. 

20. —Postponement by Replevin Suit. 

21. —Debtor Dying After Teste. 

22. —Debtor Dying Before Teste. 

23. —Plaintiff Dying After Teste. 

24. —Growing Crops. 

25. —Garnishment Lien. 
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26. —Time of Sale. 

27. Rights of Other Persons. 

28. —Leaving Property with Debtor. 

29. —Lien Against Bona Fide Purchasers. 

30. Objections to Levy — Waiver. 

31. Levy on Land. 

32. —Description Sufficient. 

33. —Insufficient Descriptions — Examples. 

34. —Sheriffs Deed Aiding Description. 

35. —Incorporating Descriptions by Reference. 

36. —Amendment of Sheriffs Return to Aid 
Description. 

37. Execution Lien on Land. 

38. —Adverse Proceedings — Effect. 

39. —Delay of Purchaser to Get Deed as Aban- 
donment of Lien. 

40. —Death of Debtor — Effect as to Lien. 

41. —Effect on Title. 

42. —Relation of Lien to Levy Date. 

43. —Proper Use of Execution. 


1. Levy on Personalty. 


2. —Applicability. 

Since this section makes no distinction be- 
tween levies on realty and personalty, the poli- 
cies that underlie the description requirement 
apply with equal force to personal property. 
Municipal Equip. Mfg. v. Newport (In re Hocka- 
day), 169 B.R. 640, 1994 Bankr. LEXIS 1042 
(Bankr. M.D. Tenn. 1994). 


3. —Description Insufficient. 

The absence of any property description on 
the sheriffs return of creditor’s levy on debtor’s 
rendered the levy void. Municipal Equip. Mfg. 
v. Newport (In re Hockaday), 169 B.R. 640, 
1994 Bankr. LEXIS 1042 (Bankr. M.D. Tenn. 
1994). 


4, —Description Sufficient. 

Although judgment debtors argued that ex- 
ecution on a car they had purchased was void 
because it described the car using the wrong 
vehicle identification number, the appellate 
court found that a sufficient description of the 
property levied on, and the date of the levy, 
appeared on the face of the execution, thereby 
satisfying the requirements of T.C.A. § 26-3- 
108. Ingle v. Head, — S.W.3d —, 2007 Tenn. 
App. LEXIS 801 (Tenn. Ct. App. Dec. 26, 2007). 


5. —Dominion Over Goods. 

To constitute a valid levy on personalty, the 
officer must see the goods and assert a domin- 
ion over them, by seizing and taking control of 
them, and so interfere with them that if he had 
not the execution or other right to them, his act 
would be an actual or constructive trespass. 
While actual manual seizure is not necessary, 
the officer must assume dominion and control 
over the goods, and they must be present or 
subject to his control, and his possession must 
be actual or what amounts to the same thing. 
Etheridge v. Edwards, 31 Tenn. 426, 1852 Tenn. 
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LEXIS 134 (1852); Brown v. Allen, 40 Tenn. 
429, 1859 Tenn. LEXIS 120 (1859). 

A valid levy which will vest the title of 
personal property in the levying officer does not 
consist alone in writing out the levy on the 
process, but the property must in fact be seized 
or taken control of by the officer. Evans v. 
Higdon, 60 Tenn. 245, 1872 Tenn. LEXIS 481 
(1873); Syler v. Denton, 1 Shan. 321 (1874). 


6. —Seeing But Not Taking. 

The writing of a levy on property under lock 
and key, seen through a crack, and leaving it, 
upon the promise of one not having the legal 
possession thereof to keep it for the officer, is 
not a sufficient levy as against a subsequent 
valid levy and seizure. Evans v. Higdon, 60 
Tenn. 245, 1872 Tenn. LEXIS 481 (1873). 

A levy on bulky articles in a closed cellar, 
which were seen by the officer through an 
opening of the cellar door which was fastened, 
will be good if the article be kept in view by the 
officer until surrendered by the debtor. Miller, 
Stewart & Co. v. O'Bannon, 72 Tenn. 398, 1880 
Tenn. LEXIS 33 (1880). 


7. —Breaking In. 

Where the property of the execution defen- 
dant is in the smokehouse of a third person, 
within the curtilage of his mansion house, a 
demand for admittance and a refusal are sary 
before the sheriff can violently break open such 
house, for the purpose of levying execution 
upon the property of such defendant. Douglass 
v. State, 14 Tenn. 524, 14 Tenn. 525, 1834 Tenn. 
LEXIS 137 (1834). 

A levy of an attachment upon the goods of the 
debtor is valid and effectual, although the offi- 
cer effected it in the nighttime, by opening a 
window or forcing an outer door of a storehouse 
in which the goods were stored. Solinsky v. 
Lincoln Sav. Bank, 85 Tenn. 368, 4 S.W. 836, 
1886 Tenn. LEXIS 58 (1887). 


8. —Noting on Execution After Levy. 

The officer need not, at the moment of the 
levy, endorse his action on the execution, but it 
is sufficient if he goes into the presence of the 
property levied upon, with the power and pur- 
pose then and there to seize it, and really 
assuming control of the property with the 
knowledge of the execution debtor, noting the 
fact of the levy upon the execution or a separate 
paper, and subsequently endorsing it properly 
on the execution. Nighbert v. Hornsby, 100 
Tenn. 82, 42 S.W. 1060, 1897 Tenn. LEXIS 91, 
66 Am. St. Rep. 736 (1897). 


9. —Levy of Second Execution. 

The levying officer’s title to personalty levied 
on is not lost or waived by a second levy under 
an alias execution, nor by delivery bond on the 
alias without forfeiture. Evans v. Barnes, 32 
Tenn. 292, 1852 Tenn. LEXIS 67 (1852); Brown 
v. Allen, 40 Tenn. 429, 1859 Tenn. LEXIS 120 
(1859). 


267 


Personalty levied on by one officer may be 
levied on by another officer, by and with the 
consent of the officer making the first levy, who 
may agree to hold the surplus proceeds for the 
second execution. Tyler v. Dunton, 1 Cooper’s 
Tenn. Ch. 361 (1873); Syler v. Denton, 1 Shan. 
321 (1874). 

Where an execution is levied upon the defen- 
dant’s personalty which is taken possession of 
by the levying officer, the subsequent levy of 
another execution by another officer will be 
void, in the absence of any agreement between 
the first and second levying officers as to the 
joint possession of the property. Syler v. Den- 
ton, 1 Shan. 321 (1874). 


10. —Sale Under Subsequent Levy. 

Where personal property was taken by officer 
under levy of execution, and because of error in 
advertising, a new levy was made under which 
sale was made, such subsequent levy did not 
render prior levy void as against an intervening 
mortgage. Sampson v. Maury Nat’ Bank, 8 
Tenn. App. 275, — S.W.2d —, 1928 Tenn. App. 
LEXIS 139 (Tenn. Ct. App. 1928). 


11. —Execution and Attachment Distin- 
guished. 

The levy of an execution upon personal prop- 
erty invests the levying officer with the title 
thereto, but the levy of an attachment does not 
divest the debtor of the title to the property, but 
simply creates a lien upon it. Herman v. Katz, 
101 Tenn. 118, 47 S.W. 86, 1898 Tenn. LEXIS 
39, 41 L.R.A. 700 (1897). 


12. Execution Lien on Personalty. 


13. —Accrual of Lien. 

Several executions issued upon several judg- 
ments rendered against the same defendant, 
upon different days of the same term of the 
court, as shown by the record, will, as between 
the judgment creditors, equally relate to their 
testes, though the judgments were rendered on 
different days of the term; and the court will 
order the same to be paid to the several credi- 
tors pro rata. Porter v. Earthman, 12 Tenn. 358, 
1833 Tenn. LEXIS 72 (1833); Longstreet v. Hill, 
58 Tenn. 53, 1872 Tenn. LEXIS 227 (1872). 

The execution, and not the judgment, creates 
the lien upon personal property, and the lien is 
operative from the teste of the execution to its 
return day, unless sooner returned without 
levy. Union Bank v. McClung, 28 Tenn. 91, 1848 
Tenn. LEXIS 47 (1848). 

The lien of an execution on the personal 
property of the execution debtor commences 
only from its teste, and never extends beyond it, 
and ends with its return not levied; and, there- 
fore, an alias execution, tested of the term to 
which the original execution was returnable, 
does not operate as a lien upon personal prop- 
erty by relation to the date of the judgment, but 
only to its teste, the return day of the first 
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execution, and it has no priority of satisfaction 
out of property levied upon, over executions 
tested of the same term, and issued on judg- 
ments recovered at that term. Union Bank v. 
McClung, 28 Tenn. 91, 1848 Tenn. LEXIS 47 
(1848); Barnes v. Hayes, 31 Tenn. 304, 1851 
Tenn. LEXIS 72 (1851); Edwards v. Thompson, 
85 Tenn. 720, 48.W. 913, 1887 Tenn. LEXIS 15, 
4 Am. St. Rep. 807 (1887). 

If the minutes of the court do not show the 
time of day at which the court convened, the 
judgments rendered on that day relate to the 
first moment thereof, and executions issued 
thereon, and tested of that term, create liens on 
the personalty of the execution debtor from that 
time. Cox v. Hodge, 31 Tenn. 371, 1851 Tenn. 
LEXIS 84 (1851). 

The lien of an execution issued upon the 
judgment of a court of record relates to its teste, 
and attaches to all personalty owned by the 
judgment debtor between the teste and the levy 
of the execution, so as to defeat all intermediate 
transfers and purchasers, whether the person- 
alty was owned at such teste or was acquired 
between the teste and levy, though he may have 
sold the same before the levy was made. Barnes 
v. Hayes, 31 Tenn. 304, 1851 Tenn. LEXIS 72 
(1851); Mosely v. Baker, 34 Tenn. 362, 1854 
Tenn. LEXIS 54 (1854); Edwards v. Thompson, 
85 Tenn. 720, 4S.W. 913, 1887 Tenn. LEXIS 15, 
4 Am. St. Rep. 807 (1887); Cecil v. Carson, 86 
Tenn. 139, 5 S.W. 532, 1887 Tenn. LEXIS 30 
(1887). 

The relation of the lien of an execution to its 
teste, so as to overreach intermediate transfers 
of personal chattels, is a pure fiction of law that 
ought not to be indulged further than the courts 
are bound to go by the well settled law; and 
such fictions should not be extended so as to 
work injustice. Rocco v. Parczyk, 77 Tenn. 328, 
1882 Tenn. LEXIS 58 (1882). 


14. —Issuance to Wrong County — Correc- 
tion. 

Where an execution has been, by mistake, 
misdirected to one county, it may be withdrawn 
and returned, before action had on it, and the 
direction may be changed to another county, 
without losing its lien on personalty in that 
county. Parrish v. Saunders & Martin, 22 Tenn. 
431, 1842 Tenn. LEXIS 117 (1842). 


15. —Personalty in County. 

The lien of an execution attaches only to the 
execution debtor’s personalty in the county to 
which the execution is issued. Smith v. United 
States Fire Ins. Co., 126 Tenn. 435, 150 S.W. 97, 
1912 Tenn. LEXIS 68, 45 L.R.A. (n.s.) 266 
(1912). 


16. —Loss of Lien. 

The lien acquired by an execution and levy is 
stricti juris, and may readily be lost by laches, 
or release of the property and the giving of time 
to the defendant by the plaintiff, or by any 
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improper interference on the part of the plain- 
tiff. Porter’s Lessee v. Cocke, 7 Tenn. 29, 7 Tenn. 
30, 1823 Tenn. LEXIS 2 (1823); Hickman v. 
Murfree, 8 Tenn. 26, 1827 Tenn. LEXIS 2 
(1827); Daley v. Perry, 17 Tenn. 442, 1836 Tenn. 
LEXIS 82 (1836). 

Where an execution creditor had acquired a 
prior lien on personal property by the levy of an 
execution tested before that of another execu- 
tion, and thereafter procured the judgment 
debtor to convey in trust the property so levied 
on to secure his debt, which operated to release 
the levy, the property then became subject to be 
levied on by a junior execution bearing teste 
previous to the conveyance. Daley v. Perry, 17 
Tenn. 442, 1836 Tenn. LEXIS 82 (1836); Sand- 
eford v. Hess, 39 Tenn. 680, 1859 Tenn. LEXIS 
300 (Tenn. Apr. 1859). 

The lien of an execution levy on personalty is 
not destroyed by taking a delivery bond, but 
continues until the bond is forfeited; but the 
forfeiture thereof destroys the lien. Malone v. 
Abbott, 22 Tenn. 532, 1842 Tenn. LEXIS 138 
(1842); Lester’s Case, 23 Tenn. 383, 1843 Tenn. 
LEXIS 121 (1843); Dechard v. Edwards, 34 
Tenn. 93, 1854 Tenn. LEXIS 19 (1854); James v. 
Kennedy, 57 Tenn. 607, 1873 Tenn. LEXIS 274 
(1873); Haynes v. Jordon, 3 Shan. 29 (1878). 


17. —Priority Between State and Federal. 

As between executions from the federal and 
state courts, there is no lien until actual levy 
and seizure, and the one first levied has prior- 
ity, for priority of lien depends upon actual 
seizure under levy, and not upon the testes of 
the executions, nor the dates of the judgments. 
Schaller & Gerke v. Wickersham, 47 Tenn. 376, 
1870 Tenn. LEXIS 157 (1870); Longstreet v. 
Hill, 58 Tenn. 53, 1872 Tenn. LEXIS 227 (1872); 
James v. Kennedy, 57 Tenn. 607, 1873 Tenn. 
LEXIS 274 (1873). 


18. —Priority Between State Courts. 
Executions from state courts have priority 
according to teste, where the executions are 
tested as of terms after the rendition of the 
judgments, regardless of the counties from 
which they may come, for the lien relates to the 
teste as to all the debtor’s personalty in the 
state, in whatever county it may be, if the 
execution is sent to that county. Coffee v. Wray, 
16 Tenn. 464, 1835 Tenn. LEXIS 108 (1835); 
Daley v. Perry, 17 Tenn. 442, 1836 Tenn. LEXIS 
82 (1836); Berry v. Clements, 28 Tenn. 312, 
1848 Tenn. LEXIS 85 (1848), rev’d, 52 U.S. 398, 
13 L. Ed. 745, 1850 U.S. LEXIS 1517 (1851); 
Peck v. Robinson, 40 Tenn. 438, 1859 Tenn. 
LEXIS 122 (1859); Cecil v. Carson, 86 Tenn. 
139, 5 S.W. 532, 1887 Tenn. LEXIS 30 (1887). 


19. —Priority Between Judgments. 

Where executions are issued from different 
courts, bearing testes from the terms at which 
the judgments were rendered, and levies and 
sales of personalty are made under them, the 
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execution founded upon the oldest judgment is 
entitled to the first satisfaction, it matters not 
which execution was in fact issued first. Por- 
ter’s Lessee v. Cocke, 7 Tenn. 29, 7 Tenn. 30, 
1823 Tenn. LEXIS 2 (1823); Porter v. Earth- 
man, 12 Tenn. 358, 1833 Tenn. LEXIS 72 
(1833); Coffee v. Wray, 16 Tenn. 464, 1835 Tenn. 
LEXIS 108 (1835); Daley v. Perry, 17 Tenn. 442, 
1836 Tenn. LEXIS 82 (1836); Peck v. Robinson, 
40 Tenn. 438, 1859 Tenn. LEXIS 122 (1859); 
Longstreet v. Hill, 58 Tenn. 53, 1872 Tenn. 
LEXIS 227 (1872). 


20. —Postponement by Replevin Suit. 
The lien of the execution levy on personalty is 
not destroyed by a replevin suit, but is only 
postponed until its final determination against 
the title of the levying officer. Hunn vy. Hough, 
52 Tenn. 708, 1871 Tenn. LEXIS 301 (1871). 


21. —Debtor Dying After Teste. 

Lien of execution on personalty relates to its 
teste, unless the judgment or decree is ren- 
dered after the teste, and then the relation is to 
the date of the rendition of the judgment or 
decree. An execution issued after the death of a 
judgment debtor, on a judgment rendered pre- 
vious thereto, but tested before his death, re- 
lates to the teste which is the first day of the 
term preceding its issuance, and binds his 
personal property from that date, unless the 
teste antedates the judgment, and then the lien 
relates to the date of the judgment. This is so, 
even if the estate of the deceased judgment 
debtor is insolvent. Harvey v. Berry, Demobille 
& Co., 60 Tenn. 252, 1872 Tenn. LEXIS 483 
(1873); Rocco v. Parezyk, 77 Tenn. 328, 1882 
Tenn. LEXIS 58 (1882); Edwards v. Thompson, 
85 Tenn. 720, 4S.W. 913, 1887 Tenn. LEXIS 15, 
4 Am. St. Rep. 807 (1887); Cecil v. Carson, 86 
Tenn. 139, 5 S.W. 532, 1887 Tenn. LEXIS 30 
(1887); Nashville Trust Co. v. Weaver, 102 
Tenn. 66, 50 S.W. 763, 1898 Tenn. LEXIS 8 
(1899). 


22. —Debtor Dying Before Teste. 

Execution tested after the death of the judg- 
ment debtor is void, and constitutes no lien 
upon the personal property of the deceased, and 
a sale under it will communicate no title as 
against the personal representative. Gwin v. 
Latimer, 12 Tenn. 22, 1833 Tenn. LEXIS 7 
(1833); McMahon v. Glasscock, 13 Tenn. 304 
(1833). 


23. —Plaintiff Dying After Teste. 

If the plaintiff die after the teste of the 
execution, whether before or after it was actu- 
ally issued, it may be executed, notwithstand- 
ing his death, and the money will go to his 
personal representative, or can be paid into 
court to await the appointment of one. Black v. 
Planters’ Bank, 23 Tenn. 367, 1843 Tenn. 
LEXIS 115 (1843); Neil v. Gaut, 41 Tenn. 396, 
1860 Tenn. LEXIS 81 (1860); Harvey v. Berry, 
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Demobille & Co., 60 Tenn. 252, 1872 Tenn. 
LEXIS 483 (1873); Nashville Trust Co. v. 
Weaver, 102 Tenn. 66, 50 S.W. 763, 1898 Tenn. 
LEXIS 8 (1899). 


24. —Growing Crops. 

A growing crop is not subject to levy until the 
15th of November, and is not subject to the 
execution lien by relation to its teste until that 
date, so as to overreach or defeat a prior bona 
fide sale thereof by the owner. Edwards v. 
Thompson, 85 Tenn. 720, 4 S.W. 9138, 1887 
Tenn. LEXIS 15, 4 Am. St. Rep. 807 (1887). 


25. —Garnishment Lien. 

Where a chose in action is sought to be 
reached under this doctrine, then since the 
chose is one for garnishment or a proceeding in 
the nature of garnishment it seems that the 
lien on such should date only from the proceed- 
ing in the nature of garnishment, and not relate 
to teste. Stahlman v. Watson, 39 S.W. 1055, 
1897 Tenn. Ch. App. LEXIS 18 (1897). 


26. —Time of Sale. 

The levy of an execution on personal property 
of the debtor vests the title to the property in 
the levying officer, and he is thereby authorized 
to sell the same at any time, even after the 
execution has become functus officio. Cook v. 
Smith, 9 Tenn. 148, 1829 Tenn. LEXIS 29 
(1829); Evans v. Barnes, 32 Tenn. 292, 1852 
Tenn. LEXIS 67 (1852); Brown v. Allen, 40 
Tenn. 429, 1859 Tenn. LEXIS 120 (1859); Brad- 
ley & Dortch v. Kesee, 45 Tenn. 223, 1867 Tenn. 
LEXIS 120 (1867); Fry v. Manlove, 60 Tenn. 
256, 1872 Tenn. LEXIS 484, 25 Am. Rep. 775 
(1872); Syler v. Denton, 1 Shan. 321 (1874). 

A sheriff who has levied an execution on 
personalty may sell the same, after the return 
day of the writ, and even after the expiration of 
his term of office, without a venditioni exponas. 
Overton v. Perkins, 18 Tenn. 328, 1837 Tenn. 
LEXIS 29 (1837); Lester’s Case, 23 Tenn. 383, 
1843 Tenn. LEXIS 121 (1843); Barnes v. Hayes, 
31 Tenn. 304, 1851 Tenn. LEXIS 72 (1851); 
Evans v. Barnes, 32 Tenn. 292, 1852 Tenn. 
LEXIS 67 (1852); Brown v. Allen, 40 Tenn. 429, 
1859 Tenn. LEXIS 120 (1859). 


27. Rights of Other Persons. 


28. —Leaving Property with Debtor. 

If the goods levied on under an execution are 
permitted to remain in the possession of the 
debtor for an unreasonable length of time, or if 
the creditor, desiring to favor the debtor, in- 
struct the officer to delay and not to proceed 
with the execution, the goods remaining in the 
debtor’s possession and use, the execution will 
be deemed fraudulent as to creditors and pur- 
chasers. Etheridge v. Edwards, 31 Tenn. 426, 
1852 Tenn. LEXIS 134 (1852); Anderson v. 
Talbot, 48 Tenn. 407, 1870 Tenn. LEXIS 77 
(1870); Mann v. Roberts, 79 Tenn. 57, 1883 
Tenn. LEXIS 13 (1883). 
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Leaving property with debtor or another as 
the officer’s agent will not affect levy. Brown v. 
Allen, 40 Tenn. 429, 1859 Tenn. LEXIS 120 
(1859); Turney v. Carter, 62 Tenn. 199, 1873 
Tenn. LEXIS 168 (1873); Tyler v. Dunton, 1 
Cooper’s Tenn. Ch. 361 (1873); Syler v. Denton, 
1 Shan. 321 (1874); Nighbert v. Hornsby, 100 
Tenn. 82, 42 S.W. 1060, 1897 Tenn. LEXIS 91, 
66 Am. St. Rep. 736 (1897). 


29. —Lien Against Bona Fide Purchasers. 

Ajudgment or decree and execution binds the 
personal property of the judgment debtor from 
the rendition of the judgment, where the execu- 
tion was issued and tested of the term at which 
the judgment was rendered, so that the execu- 
tion relates to the date of the judgment, as 
against a bona fide sale or transfer, or as 
against a bona fide purchaser or assignee from 
the debtor, though he purchased before the 
execution had been issued and levied, but as 
against the debtor and all other parties from 
the teste of the execution. Battle v. Bering, 15 
Tenn. 528, 15 Tenn. 529, 1835 Tenn. LEXIS 42 
(1835); Cox v. Hodge, 31 Tenn. 371, 1851 Tenn. 
LEXIS 84 (1851); Cecil v. Carson, 86 Tenn. 139, 
5 S.W. 532, 1887 Tenn. LEXIS 30 (1887). 


30. Objections to Levy — Waiver. 

Where the execution debtor gave the officer a 
description of the property levied upon, as- 
sented to the levy as it was made, and executed 
a statutory bond for its delivery, he thereby 
waived the objection that the property was not 
in sight, nor accessible to the officer, nor in any 
way subject to his dominion, at the time of the 
levy, and the levy is good as to him, whether it 
may be so as to others, and he is estopped to 
attack its validity. Ballard v. Dibrell, 94 Tenn. 
229, 28 S.W. 1087, 1894 Tenn. LEXIS 38 (1895). 


31. Levy on Land. 


32. —Description Sufficient. 

A levy upon real estate must be sufficiently 
definite to enable the purchaser to ascertain 
the nature and value of the property, and to 
furnish the means of knowing what land is to 
be sold; and there must be such ascertainment 
of identity by description, as shall prevent one 
piece of land from being sold, and another 
distinct piece conveyed. Gibbs v. Thompson, 26 
Tenn. 179, 1846 Tenn. LEXIS 96 (1846); Helms 
v. Alexander, 29 Tenn. 44, 1849 Tenn. LEXIS 4 
(1849); Wright v. Watson, 30 Tenn. 529, 1851 
Tenn. LEXIS 96 (1851); Trotter v. Nelson, 31 
Tenn. 7, 1851 Tenn. LEXIS 2 (1851); Brigance v. 
Erwin’s Lessee, 31 Tenn. 375, 1852 Tenn. 
LEXIS 120 (1852); Lafferty v. Conn, 35 Tenn. 
221, 1855 Tenn. LEXIS 48 (1855); Dobson v. 
Litton, 45 Tenn. 616, 1868 Tenn. LEXIS 54 
(1868); Riley v. Frost, 2 Shan. 333 (1877). 

The sale of land based on the levy of a 
justice’s execution is not void upon the ground 
that it is not stated in the levy or order of sale 
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that the land lies in the county in which the 
judgment was rendered, where the description 
is otherwise full and good, and it is stated in the 
levy that the land lies on a certain named 
creek. Wright v. Watson, 30 Tenn. 529, 1851 
Tenn. LEXIS 96 (1851). 

Where the levy describes the land by the 
lands bounding it on the four sides, when, in 
fact, there is another small tract lying between 
the land levied on and one of the tracts given as 
the boundary lands on one side, the description 
is sufficient. Easley v. McLaren, 60 Tenn. 1, 
1871 Tenn. LEXIS 432 (1871). 

The land must be so described in the levy by 
giving the county and civil district in which it 
lies, such natural objects, if there be any, as will 
serve to guide a person to the locality, and the 
necessary metes and bounds to include the 
land, or such other description of boundaries 
as, by reference to other adjoining tracts, will 
distinguish the tract levied on from any other 
tract of land owned by the same party in that 
vicinity, and the name of the owner must be 
given. Easley v. McLaren, 60 Tenn. 1, 1871 
Tenn. LEXIS 432 (1871); Stephens v. Taylor, 74 
Tenn. 307, 1880 Tenn. LEXIS 253 (1880). 

A levy on land giving the general boundaries, 
by stating whose lands bound it on three sides, 
but omitting one side, is sufficient, especially 
where the number of acres is also given, to- 
gether with other general local description. 
Easley v. McLaren, 60 Tenn. 1, 1871 Tenn. 
LEXIS 432 (1871); Stephens v. Taylor, 74 Tenn. 
307, 1880 Tenn. LEXIS 253 (1880). 

A levy on “all the defendant’s right, title, and 
interest in the land,” or on “the defendant’s 
undivided interest in the land,” sufficiently 
describing the land, without stating what his 
interest is, is sufficient, even to pass his undi- 
vided interest in a remainder or reversionary 
estate in the land, without levying on it and 
selling it as such, for it passes under the gen- 
eral terms. Davis v. Goforth, 69 Tenn. 31, 1878 
Tenn. LEXIS 34 (1878). 


33. —Insufficient Descriptions — Ex- 
amples. 

The levy on lands must show their location to 
a reasonable certainty, and a levy in these 
words: “Levied on eight thousand acres of land 
lying in four tracts,” is bad, and a sale under it 
is void. Pound v. Pullen’s Lessee, 11 Tenn. 338, 
1832 Tenn. LEXIS 57 (1832). 

The levy of an execution in these words: 
“Levied on lot No. —, in the town of Greenville, 
with its improvements,” is void for uncertainty, 
and a sale and deed made by virtue thereof 
convey no title to the vendee. Brown v. Dickson, 
21 Tenn. 395, 1841 Tenn. LEXIS 24 (1841). 

A levy upon “all the unsold land of the defen- 
dant in a forty thousand acre tract” is entirely 
too vague, and a sale under it will convey no 
title. Huddleston v. Garrott, 22 Tenn. 629, 1842 
Tenn. LEXIS 166 (1842). 
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A return as to description in these words: 
“Levied on 471 acres of land lying in the fifth 
district, adjoining the land of C. Cannon, H. M. 
Thomas and others; levied on as the property of 
James H. P. Porter, Sr.,” is insufficient in de- 
scription, though it is otherwise good. Porter v. 
Fine, 1 Shan. 21 (1848). 

The levy of an execution in these words: 
“Levied... on nineteen hundred and fifty acres 
of land in Henderson County, part of a tract of 
2,500 acres located by Daniel Gilchrist,” is void 
for uncertainty, and a sale thereunder commu- 
nicated no title to the purchaser. Brigance v. 
Erwin’s Lessee, 31 Tenn. 375, 1852 Tenn. 
LEXIS 120 (1852). 

A levy of an execution in these words: “Levied 
on three hundred and fifty acres of land, the 
property of Edmond Collins,” is void for uncer- 
tainty. Lafferty v. Conn, 35 Tenn. 221, 1855 
Tenn. LEXIS 43 (1855). 

Description in levy as follows: “Levied ... on 
one hundred acres of land, the property of 
Salathiel Riley and Francis Fannin, adjoining 
lands of Joel W. Jarvis, in fifth district,” is 
insufficient, and the sheriff's deed upon same is 
inoperative, and not an assurance of title, or an 
effective muniment to create a title under the 
statute of limitations. Riley v. Frost, 2 Shan. 
333 (1877). 


34. —Sheriff's Deed Aiding Description. 

The levy of an execution on land in these 
words: “Levied on the right, title, claim, and 
interest that John Doak has in and to seventy 
acres of land lying on the waters of the west 
fork of Stone’s river,” is sufficient, when fol- 
lowed by the sheriffs deed defining its locality 
with precision. Parker v. Swan, 20 Tenn. 80, 
1839 Tenn. LEXIS 19 (1839); Helms v. Alexan- 
der, 29 Tenn. 44, 1849 Tenn. LEXIS 4 (1849); 
Riley v. Frost, 2 Shan. 333 (1877); Christian v. 
Mynatt, 79 Tenn. 615, 1883 Tenn. LEXIS 115 
(1883). 

The levy of an execution “on one tract of land 
adjoining the lands of Jas. McDondel, Thos. 
Cannon and others, containing one hundred 
and sixty acres,” is too vague and uncertain, 
and is not sustained by the sheriff's deed, made 
by a different person, describing the land by 
metes and bounds, and as “adjoining the lands 
of James McDonald and Thomas Cannon,” es- 
pecially where there was a discrepancy or vari- 
ance between the location and description of 
the lands in the levy, notice to defendant, and 
also in the sheriffs deed which distinguish this 
case from the other cases. Helms v. Alexander, 
29 Tenn. 44, 1849 Tenn. LEXIS 4 (1849). 


35. —Incorporating Descriptions by Ref- 
erence. 

Levy void for uncertainty in description is not 
helped by reference to a newspaper advertise- 
ment which forms no part of the record; as, 
where a levy on land is made in these words: 
“Levied this execution on three tracts of land; 
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one tract containing 300 acres, one containing 
30 or 40 acres, one other containing 110 acres, 
as the property of Haywood Cozart, all in the 
county of Carroll. See advertisement in news- 
papers for description.” Taylor’s Lessee v. Co- 
zart, 23 Tenn. 433, 1844 Tenn. LEXIS 128 
(1844). 

Levy containing defective description of land 
may be made valid by reference to an attached 
advertisement containing a sufficient descrip- 
tion which is copied into the return, thus be- 
coming a part of the record; and such return 
makes good what was deficient in the levy. 
Gibbs v. Thompson, 26 Tenn. 179, 1846 Tenn. 
LEXIS 96 (1846). 

If the levy refer to a deed or other title paper 
of record, to which convenient access may be 
had, it thereby incorporates in itself the de- 
scription contained in the deed or title paper 
referred to. Brigance v. Erwin’s Lessee, 31 
Tenn. 375, 1852 Tenn. LEXIS 120 (1852). 


36. —Amendment of Sheriff's Return to 
Aid Description. 

After an execution has been returned, an 
amendment to the sheriffs return, so to give a 
new or different description of the land levied 
upon, and thereby substitute a sufficient return 
for one wholly inoperative, insufficient, and 
void, will not be allowed by the court. Porter v. 
Fine, 1 Shan. 21 (1848). 


37. Execution Lien on Land. 


38. —Adverse Proceedings — Effect. 

The lien fixed by the levy of execution is not 
destroyed, but merely suspended, by an injunc- 
tion or supersedeas, or such other adverse 
proceeding that stops its enforcement, unless 
the same be made perpetual on the hearing, but 
upon the dismissal of such injunction or super- 
sedeas the lien of the levy may be enforced. The 
execution creditor may also have a judgment on 
the injunction or supersedeas bond, in addition 
to the lien. Porter’s Lessee v. Cocke, 7 Tenn. 29, 
7 Tenn. 30, 1823 Tenn. LEXIS 2 (1823); Overton 
v. Perkins, 8 Tenn. 367, 1828 Tenn. LEXIS 14 
(1828); Miller’s Lessee v. Estill, 16 Tenn. 452, 
1835 Tenn. LEXIS 106 (1835); Overton v. Per- 
kins, 18 Tenn. 328, 18387 Tenn. LEXIS 29 
(1837); McCamy v. Lawson, 40 Tenn. 256, 1859 
Tenn. LEXIS 69 (1859); Boggess v. Gamble, 43 
Tenn. 148, 1866 Tenn. LEXIS 30 (1866); Little- 
ton v. Yost, 71 Tenn. 267, 1879 Tenn. LEXIS 73 
(1879); McKnight v. Hughes, 72 Tenn. 522, 1880 
Tenn. LEXIS 56 (1880); Anderson v. Taylor, 74 
Tenn. 382, 1880 Tenn. LEXIS 262 (1880); Rocco 
v. Parcezyk, 77 Tenn. 328, 1882 Tenn. LEXIS 58 
(1882). 


39. —Delay of Purchaser to Get Deed as 
Abandonment of Lien. 
Where the purchaser at a sale under condem- 
nation by the circuit court after levy of an 
execution from a judgment delayed getting a 


LEVY OF EXECUTION 


26-3-108 


sheriffs deed for over eight years, his delay, 
unexplained, was a gross negligence, amount- 
ing to an abandonment of his lien, and a sub- 
sequent purchaser without notice, who re- 
corded his deed, had superior title, though the 
court purchaser finally took a deed, for such 
deed did not relate back to the levy. Hammock 
v. Qualls, 1389 Tenn. 388, 201 S.W. 517, 1917 
Tenn. LEXIS 114 (1918). 


40. —Death of Debtor — Effect as to Lien. 

Where a lien has been fixed upon land by the 
levy of an execution or attachment, and the 
debtor dies before a valid sale, there must be a 
revivor of the judgment or attachment suit 
against the personal representative and the 
exhaustion of personal assets, before the lien 
can be enforced by a sale of the land; but where 
there is a judgment lien on the land, it may be 
enforced after the judgment debtor’s death, by 
an execution bearing teste before his death, 
though issued and levied on the lands subject to 
the judgment lien, after such debtor’s death. 
Green v. Shaver, 22 Tenn. 139, 1842 Tenn. 
LEXIS 47 (1842); Stockard v. Pinkard, 25 Tenn. 
119, 1845 Tenn. LEXIS 39 (1845); Perkins’ 
Heirs v. Norvell, 25 Tenn. 151, 1845 Tenn. 
LEXIS 49 (1845); Bryant v. McCollum, 51 Tenn. 
511, 1871 Tenn. LEXIS 197 (1871); Ashworth v. 
Demier & Boyles, 60 Tenn. 323, 1872 Tenn. 
LEXIS 500 (1872); Hewgly v. Johns, 62 Tenn. 
85, 1873 Tenn. LEXIS 146 (1873); McKnight v. 
Hughes, 72 Tenn. 522, 1880 Tenn. LEXIS 56 
(1880); Puckett v. Richardson, 74 Tenn. 49, 
1880 Tenn. LEXIS 210 (1880); Montgomery v. 
Realhafer, 85 Tenn. 668, 5 S.W. 54, 1887 Tenn. 
LEXIS 9, 4 Am. St. Rep. 780 (1887). 

A sale of land under an execution issued and 
tested after the death of the judgment debtor, 
without revivor, is void, though the judgment is 
a lien on the land; but a sale of land under an 
execution issued after, but tested before, the 
judgment debtor’s death, without revivor, is 
valid. Puckett v. Richardson, 74 Tenn. 49, 1880 
Tenn. LEXIS 210 (1880); Montgomery v. Real- 
hafer, 85 Tenn. 668, 5 S.W. 54, 1887 Tenn. 
LEXIS 9, 4 Am. St. Rep. 780 (1887). 


41. —Effect on Title. 

The levy of an execution on land does not 
divest the owner of his title, nor vest any title or 
interest on the levying officer. Rutherford v. 
Read, 25 Tenn. 423, 1846 Tenn. LEXIS 8 (1846); 
Crutsinger v. Catron, 29 Tenn. 24, 1848 Tenn. 
LEXIS 33 (1848), overruled in part, Heirs of 
Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860); Rogers’ Lessee v. Cawood, 31 
Tenn. 142, 1851 Tenn. LEXIS 36 (1851); Evans 
v. Barnes, 32 Tenn. 292, 1852 Tenn. LEXIS 67 
(1852); Harman v. Hann, 65 Tenn. 90, 1873 
Tenn. LEXIS 307 (1873); Watson v. Read, 1 
Cooper’s Tenn. Ch. 196; Hammock v. Qualls, 
139 Tenn. 388, 201 S.W. 517, 1917 Tenn. LEXIS 
114 (1918). 
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42. —Relation of Lien to Levy Date. 

The lien on an execution levied upon land is 
confined to the date of the levy, and does not 
relate to the teste of the execution. Anderson v. 
Taylor, 74 Tenn. 382, 1880 Tenn. LEXIS 262 
(1880); Montgomery v. Realhafer, 85 Tenn. 668, 
5 S.W. 54, 1887 Tenn. LEXIS 9, 4 Am. St. Rep. 
780 (1887). 
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43. —Proper Use of Execution. 

The only proper use of an execution is to 
enforce, with diligence, the collection of a debt; 
and the creditor cannot use it merely as secu- 
rity for his debt by a levy on the property which 
creates merely a secret lien. Hammock v. 
Qualls, 139 Tenn. 388, 201 S.W. 517, 1917 Tenn. 
LEXIS 114 (1918). 


26-3-109. Delivery bond of defendant. 


When personal property is levied on, if the defendant shall give bond, 
payable to the creditor, in double the amount of the execution, conditioned to 
deliver the property levied on to the proper officer by twelve o'clock (12:00) 
noon of the day of sale, the sheriff may restore the property to the defendant. 


History. 

Code 1858, § 3044 (deriv. Acts 1801, ch. 13, 
§ 1); Shan., § 4772; Code 1932, § 8902; T.C.A. 
(orig. ed.), § 26-409. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Executions, § 26; 22 Tenn. Juris., Replevy and 
Forthcoming Bonds, §§ 3-5. 


Section to Section References. 
Sections 26-3-109 — 26-3-115 are referred to 
in § 26-3-116. 


NOTES TO DECISIONS 


Analysis 


. Delivery Bond Formalities. 

. —Necessity of Writing. 

—Signing — Sufficiency. 

. Delivery Bond — Effect. 

—Generally. 

—Failure to Take Bond When Debtor in 
Possession. 

. —Effect of Bond on Lien of Levy. 

. —Reformation of Bond. 

. —Delivery After Return Day Stipulated. 

10. Stayor’s Liability — Estoppel to Deny. 

11. Liability of Sureties. 

12. —Generally. 

13. —Release of Sureties. 

14. —Subrogation of Surety. 

15. —Surety’s Estoppel to Claim Property. 

16. —Surety on Original Debt. 

17. —Several Executions on Same Property. 

18. Parties Plaintiff to Bill to Protect Bond. 


OoON ATARWNe 


1. Delivery Bond Formalities. 


2. —Necessity of Writing. 

Delivery bond must be in writing, and a parol 
agreement by a person as surety for the deliv- 
ery of the property is void, and all proceedings 
thereunder are void. Martin v. England, 13 
Tenn. 313, 1833 Tenn. LEXIS 180 (1833). 


3. —Signing — Sufficiency. 

Bond need not be signed by debtor, and it is 
sufficient if it be executed by the surety, who 
thereby becomes liable on the bond, for the 
execution debtor is liable without bond. Love v. 
Smith, 12 Tenn. 116, 12 Tenn. 117, 1833 Tenn. 
LEXIS 24 (1833). 


4. Delivery Bond — Effect. 


5. —Generally. 

The owner of property in the custody of the 
law may regain possession, upon giving bond to 
have the property forthcoming at the proper 
time. Williams v. Noland, 2 Cooper’s Tenn. Ch. 
151 (1874); Johnson v. Tucker, 2 Cooper’s Tenn. 
Ch. 398 (1875). 


6. —Failure to Take Bond When Debtor in 
Possession. 

It is always safer for the officer to take such a 
bond; his failure to do so does not affect the 
validity of the levy. Nighbert v. Hornsby, 100 
Tenn. 82, 42 S.W. 1060, 1897 Tenn. LEXIS 91, 
66 Am. St. Rep. 736 (1897). 


7. —Effect of Bond on Lien of Levy. 

The lien of an execution created by levy 
continues after the execution of the bond, and 
until the bond is forfeited. On forfeiture, the 
len is gone and purchaser from execution 
debtor protected. Malone v. Abbott, 22 Tenn. 
532, 1842 Tenn. LEXIS 138 (1842). 


8. —Reformation of Bond. 

A recital in the condition of a delivery bond, 
as to the ownership of the property, unnoticed 
and signed by mistake inconsiderately, will be 
relieved against in chancery, by reforming the 
bond and enjoining the obligee from pleading it 
as an estoppel against the true owner so sign- 
ing the bond. Helm v. Wright, 21 Tenn. 72, 1840 
Tenn. LEXIS 33 (1840); Decherd v. Blanton, 35 
Tenn. 373, 1855 Tenn. LEXIS 74 (1855); Seay v. 
Ferguson, 1 Cooper’s Tenn. Ch. 287 (1873); 
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Harding v. Egin, 2 Cooper’s Tenn. Ch. 39 (1874); 
Bigham v. Madison, 103 Tenn. 358, 52 S.W. 
1074, 1899 Tenn. LEXIS 116, 47 L.R.A. 267 
(1899), criticized, Acuff v. Allen, 28 Tenn. App. 
451, 191 S.W.2d 196, 1945 Tenn. App. LEXIS 83 
(Tenn. Ct. App. 1945). 


9. —Delivery After Return Day Stipu- 
lated. 

A bond, stipulating for the delivery of the 
property on a day subsequent to the return day 
of the execution, is a valid statutory bond, 
especially where there was not time to sell 
before the return day. Cheaires v. Alderson, 26 
Tenn. 273, 1846 Tenn. LEXIS 123 (1846). 


10. Stayor’s Liability — Estoppel to Deny. 
Stayor executing bond is estopped to deny his 
liability as stayor, after the levy on his property 
and the forfeiture of the bond executed for the 
delivery of the property. Neil v. Beaumont, 40 
Tenn. 627, 1859 Tenn. LEXIS 185 (1859). 


11. Liability of Sureties. 


12. —Generally. 

Where the sureties signed a bond under the 
impression and belief that there had been a 
valid levy on the property, created by the mis- 
representation of the levying officer, when in 
fact a valid levy had not been made, they will 
not be liable for the nondelivery of the property. 
Bradley & Dortch v. Kesee, 45 Tenn. 223, 1867 
Tenn. LEXIS 120 (1867). 

The obligors on a bond will be held liable 
thereon, unless all the property embraced 
therein be delivered or tendered to the officer at 
the time and place stipulated. If only a part of 
the property be delivered or tendered, the court 
will not consider the question whether this was 
not ample to satisfy the execution. Galloway v. 
Myers, 54 Tenn. 709, 1872 Tenn. LEXIS 107 
(1872). 


13. —Release of Sureties. 

A surety on such bond is released by amend- 
ment in circuit court of warrant and attach- 
ment before justice (now general sessions court) 
changing action by partners in trade-name to 
an action by individuals composing the firm. 
Smith v. Modern Bakery, 165 Tenn. 508, 56 
S.W.2d 163, 1932 Tenn. LEXIS 77 (1933). 


14. —Subrogation of Surety. 
The surety in the delivery bond, by substitu- 
tion, even before payment of the debt, succeeds 
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to all the equities of the creditor for the protec- 
tion of the property and for its proper applica- 
tion, and may have his relief in chancery inde- 
pendently of the creditor, or they may sue 
jointly. Dechard v. Edwards, 34 Tenn. 93, 1854 
Tenn. LEXIS 19 (1854); James v. Kennedy, 57 
Tenn. 607, 1873 Tenn. LEXIS 274 (1873); Wat- 
son v. Sutherland, 1 Cooper’s Tenn. Ch. 208 
(1873). 


15. —Surety’s Estoppel to Claim Property. 

The mere joining in a bond will not prevent a 
person from claiming the property, especially 
where the bond does not recite that the prop- 
erty was levied on as that of the execution 
debtor. Helm v. Wright, 21 Tenn. 72, 1840 Tenn. 
LEXIS 33 (1840); Decherd v. Blanton, 35 Tenn. 
373, 1855 Tenn. LEXIS 74 (1855); Memphis 
Water Co. v. Magens & Co., 83 Tenn. 37, 1885 
Tenn. LEXIS 15 (1885). 


16. —Surety on Original Debt. 

Where the principal debtor executes a bond, 
his surety on the original debt, not signing the 
bond, is liable after remedies on the bond have 
been exhausted. Sypert v. Frazier, 1 Shan. 557 
(1876). 


17. —Several Executions on Same Prop- 
erty. 

Where several executions, bearing the same 
teste and being an equal lien, were levied on 
the same property, the obligors in a bond ex- 
ecuted to the plaintiffs in one of the executions, 
conditioned to deliver the whole property, will 
be bound to deliver only so much of it as will be 
of value sufficient to satisfy the proportion of 
the execution of the obligees to which they 
would be entitled as against the plaintiffs in the 
other executions. Kercheval v. Harney, 19 Tenn. 
403, 1838 Tenn. LEXIS 69 (1838). 


18. Parties Plaintiff to Bill to Protect 
Bond. 

The parties to a bond and the levying officer 
have all such an interest therein, as to entitle 
them to unite in any legal measure for its 
protection and proper application. The execu- 
tion debtor, the sureties on the delivery bond, 
and the levying officer may unite in a bill in 
chancery to protect the property and to enforce 
the lien of the levy prior to the issuance and 
levy of an attachment. Dechard v. Edwards, 34 
Tenn. 93, 1854 Tenn. LEXIS 19 (1854). 


26-3-110. Liability on forfeited delivery bond. 


The sureties on a forfeited delivery bond shall not be held responsible for 
more than the value of the property specified in the bond, and not delivered 
according to its condition; and the value of the property, if not agreed upon, 
shall be ascertained in a summary way by a jury of five (5) disinterested 
persons, summoned by the officer making the levy or holding the execution, 


whose valuation shall be final. 


26-3-111 


History. 
Code 1858, § 3045 (deriv. Acts 1831, ch. 25, 
§ 1); Shan., § 4773; Code 1932, § 8903; modi- 
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Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Replevy and Forthcoming Bonds, §§ 5, 11, 20. 


fied; T.C.A. (orig. ed.), § 26-410. 


Section to Section References. 
Sections 26-3-109 — 26-3-115 are referred to 
in § 26-3-116. 


NOTES TO DECISIONS 


1. Extent of Sureties’ Liability. 

The sureties are not liable for more than the 
value of the property levied on and stipulated to 
be delivered. Love v. Smith, 12 Tenn. 116, 12 


Tenn. 117, 1833 Tenn. LEXIS: 24 (1833); 
Kercheval v. Harney, 19 Tenn. 403, 1838 Tenn. 
LEXIS 69 (1838). 


26-3-111. Levy on forfeited bond — Alias execution. 


The delivery bond, if forfeited, shall be, in the hands of the officer holding it, 
a sufficient authority to levy upon and sell so much of the property of the 
sureties as will satisfy the amount for which they have made themselves liable, 
and shall also be a sufficient authority to the clerk to whom the same may be 
returned to issue an alias or pluries execution, as the case may be, against the 
defendant to the judgment, and against the sureties on the bond, without any 


judgment upon the bond. 


History. 

Code 1858, § 3046 (deriv. Acts 1831, ch. 25, 
§§ 2, 3); Shan., § 4774; Code 1932, § 8904; 
modified; T.C.A. (orig. ed.), § 26-411. 


Section to Section References. 
Sections 26-3-109 — 26-3-115 are referred to 
in § 26-3-116. 


NOTES TO DECISIONS 


Analysis 


1. Statutory Remedy — Effect on Common 
Law Remedy. 

. Status of Forfeited Bond. 

. Showing to Supersede Execution on Bond. 

. Officer — Right to Enforce Bond. 
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. Statutory Remedy — Effect on Common 
Law Remedy. 

The bond is the obligation of the parties, and 
the summary remedy, given upon it by statute, 
does not take away the common law remedy by 
action. Fossett v. Turnage, 28 Tenn. 686, 1849 
Tenn. LEXIS 107 (1849). 


2. Status of Forfeited Bond. 

While a forfeited delivery bond is not a judg- 
ment, by statute it has the force and effect of a 
judgment, so as to authorize and sustain an 
execution. It may be termed a quasi judgment. 
Malone v. Abbott, 22 Tenn. 532, 1842 Tenn. 
LEXIS 1388 (1842); Lester’s Case, 23 Tenn. 383, 
1843 Tenn. LEXIS 121 (1848). 


3. Showing to Supersede Execution on 
Bond. 

Where the surety seeks to supersede an ex- 

ecution issued on a forfeited delivery bond, he 


must show a delivery or tender of the property, 
at the time and place specified in the conditions 
of the bond, or some legal excuse for nonperfor- 
mance and delivery. Atkinson v. Rhea, 26 Tenn. 
59, 1846 Tenn. LEXIS 56 (1846); Mosely v. 
Baker, 34 Tenn. 362, 1854 Tenn. LEXIS 54 
(1854); Bryan v. Spurgin, 37 Tenn. 681, 1858 
Tenn. LEXIS 97 (1858); Green v. Smith, 44 
Tenn. 436, 1867 Tenn. LEXIS 67 (1867); Wall v. 
Pulliam, 52 Tenn. 365, 1871 Tenn. LEXIS 269 
(1871); Green v. Lanier, 52 Tenn. 662, 1871 
Tenn. LEXIS 294 (1871); Bobo v. Patton, 53 
Tenn. 172, 1871 Tenn. LEXIS 338, 19 Am. Rep. 
593 (1871); Davenport v. Harbert, 2 Shan. 287 
(1877). 


4, Officer — Right to Enforce Bond. 

An officer cannot enforce a forfeited delivery 
bond taken by him, unless he has been made 
liable for and satisfied the judgment, or has 
suffered loss or injury by the nondelivery of the 
property as stipulated in the bond. If the officer, 
as such, has been made liable for the judgment, 
and has actually satisfied it, it may be that, 
upon an implied transfer of the judgment to 
him, by operation of law, he may resort to an 
action on the bond. Walker v. Howell, 41 Tenn. 
238, 1860 Tenn. LEXIS 56 (1860). 
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26-3-112. Defendants refusing to join in delivery bond. 


If there are more defendants than one (1) in the original execution, and any 
of them do not join in the delivery bond, the sureties on such bond shall be first 
liable before those defendants who refuse to join, to the extent of the liability 
incurred by the bond; but in the event the debt, or any portion of it, is paid by 
the surety on the bond, the surety on the bond shall be substituted to the rights 
of the defendant for whom that person is surety, as against the other 


defendants. 


History. 
Code 1858, § 3047; Shan., § 4775; Code 
1932, § 8905; T.C.A. (orig. ed.), § 26-412. 


Section to Section References. 
Sections 26-3-109 — 26-3-115 are referred to 
in § 26-3-116. 


NOTES TO DECISIONS 


Analysis 


1. Cause for Enactment of Section. 

2. Relief Against Defendants Not Joining in 
Bond. 

3. Judgment Paid by Surety — Effect. 

4. Subrogation. 


1. Cause for Enactment of Section. 

The decisions made under the common law 
led to the enactment of this section, by which, 
in certain contingencies, the liability of the 
surety on the primary obligation is saved. 
Sypert v. Frazier, 1 Shan. 557 (1876). 


2. Relief Against Defendants Not Joining 
in Bond. 

The court was inclined to believe that the 
levy of an execution upon personal property of 
one of several defendants in a judgment, and 
the taking of a delivery bond with security from 
such defendant, which was forfeited, would not 
operate as a satisfaction of the judgment, or 
discharge from liability such of the defendants 
as might not have joined in the delivery bond; 
but if it were otherwise, remedy at law by 
quashing the execution was available. Williams 


v. Wright, 28 Tenn. 493, 1848 Tenn. LEXIS 109 
(1848). 


3. Judgment Paid by Surety — Effect. 
Where a surety pays a judgment of foreclo- 
sure against his principal, he thereby dis- 
charges the lien of such judgment and opens 
the way for the rights of third parties purchas- 
ing or loaning money thereon to intervene, and 
he cannot assert the lien of the judgment by 
way of subrogation against a bona fide pur- 
chaser of the property from the principal after 
entry of satisfaction of the judgment. Fitts v. 
Terminal Warehousing Corp., 170 Tenn. 198, 93 
S.W.2d 1265, 1935 Tenn. LEXIS 127 (1936). 


4, Subrogation. 

The doctrine of subrogation is not self-execut- 
ing. Fitts v. Terminal Warehousing Corp., 170 
Tenn. 198, 93 S.W.2d 1265, 1935 Tenn. LEXIS 
127 (1936). 

The right of subrogation is optional to be 
waived or enforced, as the paying surety may 
elect. Fitts v. Terminal Warehousing Corp., 170 
Tenn. 198, 93 S.W.2d 1265, 1935 Tenn. LEXIS 
127 (1936). 


26-3-113. Order of levy after forfeiture of delivery bond. 


Upon forfeiture of the bond, the officer holding the execution shall levy 
immediately upon the property of the defendants who join in the bond, to 
satisfy the debt and costs to the plaintiffs and double costs to the officer; and 
if there shall not be property enough of these defendants found to satisfy the 
execution, such officer shall levy upon property of the sureties sufficient to 
satisfy so much of the amount as they had become liable for; and if the 
execution is still unsatisfied, it shall be the officer’s duty to go upon such of the 
original defendants, if any, as did not join in the delivery bond. 


8§ 2, 3); Shan., § 4776; Code 1932, § 8906; 
T.C.A. (orig. ed.), § 26-413. 


History. 
Code 1858, § 3048 (deriv. Acts 1831, ch. 25, 
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Section to Section References. Textbooks. 
Sections 26-3-109 — 26-3-115 are referred to Tennessee Jurisprudence, 22 Tenn. Juris., 
in § 26-3-116. Replevy and Forthcoming Bonds, § 10. 


26-3-114. Return of unsatisfied execution. 


If unable to obtain satisfaction of the debt before the officer is bound by law 
to return the execution, the officer shall return the execution and bond 
together, with a proper endorsement of the facts, and thereupon an alias or 
pluries execution, as the case may be, shall issue against all parties, with 
endorsements showing the amounts paid upon any former execution, and 
specifying the amount for which the sureties are bound, if less than the 
unsatisfied balance. 


History. Section to Section References. 

Code 1858, § 3049 (deriv. Acts 1831, ch. 25, Sections 26-3-109 — 26-3-115 are referred to 
8§ 2, 3); Shan., § 4777; Code 1932, § 8907; in § 26-3-116. 
T.C.A. (orig. ed.), § 26-414. 


26-3-115. Second delivery bond. 
No second delivery bond shall be taken after forfeiture of the first. 


History. Section to Section References. 

Code 1858, § 3050 (deriv. Acts 1829, ch. 51, Sections 26-3-109 — 26-3-115 are referred to 
§ 1); Shan., § 4778; Code 1932, § 8908; T.C.A. in § 26-3-116. 
(orig. ed.), § 26-415. 


26-3-116. Delivery bonds on official default. 


The provisions of §§ 26-3-109 — 26-3-115, allowing delivery bonds, do not 
apply to executions issued on judgments or decrees against sheriffs, coroners, 
or other officers of court against whom judgment is obtained for failing to pay 
over money collected or paid to them in an official capacity, and the clerk shall 
endorse on all such executions, “No delivery bond to be taken.” 


History. 
Code 1858, § 3051; Shan., § 4779; Code 
1932, § 8909; T.C.A. (orig. ed.), § 26-416. 


26-3-117. Costs to be paid by plaintiff — Recovery from defendant. 


In addition to any other fees required by law for levy of execution on tangible 
personal property, the plaintiff in a civil proceeding who causes an execution to 
be issued for levy of personal property shall pay the cost incurred by the court, 
sheriff, or other officers for transportation of the attached property to a storage 
facility, storage fees, advertisement fees, court costs, and any other necessary 
cost incurred by such officials. The plaintiff shall have a right of recovery from 
the defendant for all such costs. 


History. 
Acts 1978, ch. 652, § 1; T.C.A., § 26-417. 
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CHAPTER 4 
BILL TO SUBJECT PROPERTY 


Section 


26-4-101. Grounds for complaint on unsatisfied execution — Discovery. 


26-4-102. Powers of court to reach property. 
26-4-103. Implementation of court’s powers. 
26-4-104. Lien lis pendens. 


26-4-101. Grounds for complaint on unsatisfied execution — Discov- 


ery. 


The creditor whose execution has been returned unsatisfied, in whole or in 
part, may proceed in the court granting the judgment, or may file a complaint 
in a court of general jurisdiction against the defendant in the execution and 
any other person, to compel the discovery of any property, including stocks, 
choses in action or money due such defendant, or the defendant’s interest in 
property held in a trust for the defendant, except when the trust is exempt 
from the claims of the defendant’s creditors under §§ 35-15-501 — 35-15-509 


of the Tennessee Uniform Trust Code. 


History. 

Code 1858, § 4283 (deriv. Acts 1832, ch. 11, 
§ 1); Shan., § 6092; Code 1932, § 10353; Acts 
1943, ch. 108, § 1; mod. C. Supp. 1950, 
§ 10358; T.C.A. (orig. ed.), § 26-601; Acts 1988, 
Che O48 6241959 .ch. 364.8 1992. ch951; 
S902, 2) 199 50ch, 209, $8) 1-3 2002. ch. 735) 
§ 1; 2004, ch. 537, § 96; 2013, ch. 390, § 25. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1.2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1/2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 


continues to apply to the right even if it has 
been repealed or superseded. 


Section to Section References. 
Section 26-4-101 is referred to in § 29-12- 
109. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 33, 196, 353, 448, 456-458, 461, 578. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 165, 1017. . 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-618. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, §§ 71, 148; 12 
Tenn. Juris., Executions, § 56; 13 Tenn. Juris., 
Fraudulent and Voluntary Conveyances, § 41; 
16 Tenn. Juris., Judgments and Decrees, § 74; 
24 Tenn. Juris., Trusts and Trustees, § 35; 25 
Tenn. Juris., Wills, § 132. 


Law Reviews. 

Creditors’ Rights in War Savings Bonds, 18 
Tenn. L. Rev. 269. 

Distinctive Features of the Tennessee Law of 
Trusts (Thomas H. Malone), 16 Tenn. L. Rev. 
33; 

Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

Nontax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41. 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
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Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707. 

Real Property — Direct Disabling Restraints 
on Alienation Annexed to Legal Life Estates, 41 
Tenn. L. Rev. 364. 

Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3, Tenn. B.J. 22 (1990). 

Some Whys and Wherefores of Will-Drafting 
—Revised (Robert L. McMurray), 15-2 Tenn. 
BiJo2. 

Spendthrift Trusts in Tennessee, 35 Tenn. L. 
Rev. 319. 

Survey of Tennessee Property Law, V. Trusts 
(Beverly A. Rowlett), 48 Tenn. L. Rev. 95. 
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The Collection of Debts from Insolvent and 
Fully-Mortgaged Debtors (John A. Walker, Jr.), 
43 Tenn. L. Rev. 399. 

The New Bankruptcy Code, Part II: The 
Interests of Secured Creditors Under the New 
Bankruptcy Code (Howard B. Pickard), 10 
Mem. St. U.L. Rev. 215. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 281. 

The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 

Trusts — Duration and Indestructibility 
(James Kenneth Porter), 24 Tenn. L. Rev. 1021. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. —Imprisonment for Failure to Answer or 
Deliver Property. 

3. —Retrospective Provisions. 

4. Purpose of Enacting Statute. 

5. Construction and Interpretation. 

6. —Complaint Alleging New Causes of Action. 

7. —Corporations. 

8. —“Discovery of Any Property” — Meaning. 

9. —Not Exemption Statute. 

10. —Nulla Bona Return in Another State. 

11. —“Return Unsatisfied” — Example. 

12. —Stocks and Choses in Action. 

13. Construction with Other Acts. 

14, —Bankruptcy. 

15. —Bill in Chancery. 

16. Prerequisites to Chancery Jurisdiction. 

17. —Generally. 

18. —Issue of Execution and Return Nulla 
Bona. 

19. —Return Nulla Bona. 

20. Property Subject to Subjection. 

21. —Generally. 

22. —Nonresident Debtor of Resident Judg- 
ment Debtor as Party. 

23. —Tracing Assets — Example. 

24. —Money in Custody of Police. 

25. —Funds in Court. 

26. —Clerk’s Fees in Hands of Successor. 

27. —Cost of Commissioner in Partition Suit. 

28. —Federal Postal Savings. 

29. Trust Assets. 

30. —Generally. 

31. —Unregistered Decree Creating Trust. 

32. —Vested Interest in Beneficiary. 

33. —Vesting — Intent of Testator. 

34. —Active Trusts. 

35. —Grantor as Beneficiary. 

36. Contributions by Beneficiary. 

37. Procedure and Practice. 

38. —Parties. 

39. —Answer. 

40. Nulla Bona Return as Evidence. 


1. Constitutionality. 
Amendment of 19438 to statute permitting 


judgment creditor to bring suit for discovery of 
property except property held in trust under 
trust declared by will duly recorded or deed 
duly registered which amendment provides the 
property held under spendthrift trust shall be 
subject to claims of estate in all cases where 
state is judgment creditor, is invalid insofar as 
it is retrospective in character as violating due 
process clause and as impairing obligation of 
contracts. State v. Caldwell, 181 Tenn. 74, 178 
S.W.2d 624, 1944 Tenn. LEXIS 346, 151 A.L.R. 
1410 (1944). 


2. —Imprisonment for Failure to Answer 
or Deliver Property. 

Sections 26-4-101, 26-4-102 do not authorize 
imprisonment for debt, because such imprison- 
ment for defendant’s willful and contemptuous 
disobedience of the lawful orders of the court in 
refusing to answer, or in refusing to deliver up 
the property disclosed by his answer, is not 
imprisonment for debt. Cresswell v. Smith, 76 
Tenn. 688, 1881 Tenn. LEXIS 65 (1881); 
Caughron v. Stinespring, 132 Tenn. 636, 179 
S.W. 152, 1915 Tenn. LEXIS 58, L.R.A. (n.s.) 
1916C408 (1915). 


3. —Retrospective Provisions. 

The 1943 amendment is invalid insofar as it 
is retrospective in character, as violating the 
due process provisions of the Constitution and 
the provisions of U.S. Const., art. 1, § 10 pro- 
hibiting the enactment of statutes impairing 
the obligations of contracts. State v. Caldwell, 
181 Tenn. 74, 178 S.W.2d 624, 1944 Tenn. 
LEXIS 346, 151 A.L.R. 1410 (1944). 

The beneficiary of a spendthrift trust who 
acquired title and interest in such property 
prior to the 1943 amendment took a vested 
estate under a rule of property which was 
beyond the reach of the legislature, and such 
trust property could not be subjected to the 
claims of the state under the provisions of the 
amendment. State v. Caldwell, 181 Tenn. 74, 
178 S.W.2d 624, 1944 Tenn. LEXIS 346, 151 
A.L.R. 1410 (1944). 


4, Purpose of Enacting Statute. 
In consequence of the decision in Erwin v. 
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Oldham, 14 Tenn. 185, 1834 Tenn. LEXIS 61 
(1834), that chancery had no inherent jurisdic- 
tion, without a statute, in the absence of fraud 
or trust, to aid a judgment creditor to reach the 
debtor’s stocks, credits, and rights of action, ch. 
4 of this title was enacted. Ewing v. Cantrell, 19 
Tenn. 364, 1838 Tenn. LEXIS 64 (1838); Gra- 
ham v. Merrill, 45 Tenn. 622, 1868 Tenn. LEXIS 
55 (1868); Cresswell v. Smith, 76 Tenn. 688, 
1881 Tenn. LEXIS 65 (1881). 

The chancery court has jurisdiction, upon a 
bill filed by a complainant whose execution has 
been returned unsatisfied, to compel a judg- 
ment debtor to discover any specific property 
and to compel him to disclose where the prop- 
erty is, and, by process of attachment for con- 
tempt, to compel him to deliver up the property 
for the satisfaction of the complainant’s judg- 
ment, and the bill may be filed against the 
debtor alone. Cresswell v. Smith, 76 Tenn. 688, 
1881 Tenn. LEXIS 65 (1881); Webb v. Jones, 81 
Tenn. 200, 1884 Tenn. LEXIS 24 (1884). 


5. Construction and Interpretation. 


' 6. —Complaint Alleging New Causes of 
Action. 

This section did not apply in the case of a 
supplemental complaint filed by a plaintiff as- 
serting new causes of action against defendants 
other than those against whom he had earlier 
obtained a final judgment. Williams v. Sugar 
Cove Ltd. Pshp., 955 S.W.2d 75, 1997 Tenn. 
App. LEXIS 301 (Tenn. Ct. App. 1997), appeal 
denied, 1997 Tenn. LEXIS 514 (Tenn. Oct. 27, 
1997). 


7. —Corporations. 

On grounds of public policy, a municipality 
not being subject to respond as garnishee, the 
phrase “any other corporation” was limited to 
private corporations. Parsons v. McGavock, 2 
Cooper’s Tenn. Ch. 581 (1875). (See however 
§ 26-2-221, since enacted.) 


8. —“Discovery of Any Property” — Mean- 
ing. 

“Any property,” includes everything that the 
term implies, and is not limited by the later 
phrase “due to such defendant or held in trust 
for him.” Cresswell v. Smith, 76 Tenn. 688, 1881 
Tenn. LEXIS 65 (1881). 

This section must be construed as taking 
from the chancery courts all jurisdiction to 
compel discovery by a debtor of his property not 
leviable at law in the cases therein excepted 
from subjection to his debts, but it does not 
affect the power to compel a discovery in the 
other cases in the section. Jourolmon vy. Mas- 
sengill, 86 Tenn. 81, 5 S.W. 719, 1887 Tenn. 
LEXIS 27 (1887); Porter v. Lee, 88 Tenn. 782, 14 
S.W. 218, 1890 Tenn. LEXIS 21 (1890); McKel- 
din v. Gouldy, 91 Tenn. 677, 20 S.W. 231, 1892 
Tenn. LEXIS 35 (1892); Tramell v. Tramell, 162 
Tenn. 1, 32 S.W.2d 1025, 1930 Tenn. LEXIS 59 
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(1930), modified and rehearing denied, 162 
Tenn. 1, 35 S.W.2d 574 (1931). 


9. —Not Exemption Statute. 

This section is not an exemption statute. 
State v. Caldwell, 181 Tenn. 74, 178 S.W.2d 624, 
1944 Tenn. LEXIS 346, 151 A.L.R. 1410 (1944). 

Statute permitting creditor, whose execution 
has been returned unsatisfied, to file bill to 
compel discovery of property including property 
held in trust for debtor except when trust is 
declared by will duly recorded, or a deed duly 
registered, is not an exemption statute. State v. 
Caldwell, 181 Tenn. 74, 178 S.W.2d 624, 1944 
Tenn. LEXIS 346, 151 A.L.R. 1410 (1944). 

This section is a rule of property and not an 
exemption statute. Howard v. United States, 
566 S.W.2d 521, 1978 Tenn. LEXIS 553 (Tenn. 
1978). 


10. —Nulla Bona Return in Another State. 

Such does not suffice where issued in another 
state on a judgment rendered there. Broughton 
v. Slusher, 2 Tenn. Ch. App. 305 (1902). 


11. —“Return Unsatisfied” — Example. 

An execution with a return of no personal 
property and a levy upon an equity not subject 
to such levy is an execution “returned unsatis- 
fied,” within the provisions of this section, and 
justifies the filing of a bill thereunder. House v. 
Swanson, 54 Tenn. 32, 1871 Tenn. LEXIS 412 
(1871). 


12. —Stocks and Choses in Action. 

Under this section stocks in corporations, 
choses in action and money due or property in 
which it may be invested, may be reached by a 
judgment creditor after nulla bona return. 
Chalfant, Cox & Co. v. Grant, 71 Tenn. 118, 
1879 Tenn. LEXIS 44 (1879). Consult Miller v. 
Lancaster, 45 Tenn. 514, 1868 Tenn. LEXIS 41 
(1868). 


13. Construction with Other Acts. 

The lien for federal taxation covers “all prop- 
erty and rights to property” (26 U.S.C. § 6321) 
and does not exempt the income of beneficiaries 
under spendthrift trusts. Howard v. United 
States, 566 S.W.2d 521, 1978 Tenn. LEXIS 553 
(Tenn. 1978). 


14. —Bankruptcy. 

Where employee gave six weeks’ notice of his 
resignation and was adjudicated a bankrupt 
three weeks later, sum credited to him in em- 
ployer’s retirement plan did not pass to bank- 
rupt’s estate and was not a mere “spendthrift 
trust” available to creditors under Tennessee 
law. Tennessee Valley Authority v. Kinzer, 142 
F.2d 833, 1944 U.S. App. LEXIS 3523 (6th Cir. 
Tenn. 1944). 

Even though trust was not established by 
recorded will or registered deed, pension plan 
was treated as a spendthrift trust excluded 
from debtor’s estate in bankruptcy where the 
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plan was not a self-settled trust created by the 
debtor but was funded exclusively by contribu- 
tions from the debtor’s employer, the debtor 
had no right to withdraw funds from the trust 
other than by meeting the eligibility require- 
ments of one of the four benefit plans enumer- 
ated in the plan, the debtor had no control over 
the corpus of the trust, and the plan contained 
the requisite anti-alienation and anti-assign- 
ment provisions. In re Stansberry, 101 B.R. 
508, 1989 Bankr. LEXIS 948 (Bankr. E.D. Tenn. 
1989), overruled, In re Leamon, 121 B.R. 974, 
1990 Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 
1990), overruled on other grounds, In re Lea- 
mon, 121 B.R. 974, 1990 Bankr. LEXIS 2611 
(Bankr. E.D. Tenn. 1990). 

Debtor’s motion for summary judgment was 
granted, because the bankruptcy trustee’s as- 
sertion that the distribution that the debtor 
received in a spendthrift trust pursuant to his 
mother’s will was property of the bankruptcy 
estate was in error, because the debtor had no 
immediate right to payment of any portion of 
the trust corpus; therefore, the distribution was 
not the property of the bankruptcy estate under 
11 U.S.C. § 541 and not subject to turnover 
pursuant to 11 U.S.C. § 542. Mostoller v. Wa- 
chter (In re Wachter), 314 B.R. 365, 2004 
Bankr. LEXIS 1223 (Bankr. E.D. Tenn. 2004). 


15. —Bill in Chancery. 

This act should be read in connection with 
statutes relating to bills in chancery. Edwards 
v. Hawks, 189 Tenn. 17, 222 S.W.2d 28, 1949 
Tenn. LEXIS 396 (1949). 


16. Prerequisites to Chancery Jurisdic- 
tion. 


17. —Generally. 

Where no discovery is sought or needed, a bill 
by a judgment creditor, with execution re- 
turned nulla bona, will not lie in chancery to 
reach an asset or debt which was leviable at 
law, where no obstacle or impediment was in 
the way of the enforcement of an execution by 
garnishment, and there was no lien, fraud, 
trust, nor equitable interest in the property. 
Bryan v. Zarecor, 112 Tenn. 503, 81 S.W. 1252, 
1903 Tenn. LEXIS 118 (1904); Jennings Neff & 
Co. v. Crystal Ice Co., 128 Tenn. 231, 159 S.W. 
1088, 1913 Tenn. LEXIS 48, 47 L.R.A. (n.s.) 
1058 (1913). 

Trustee of bankrupt to whom homestead had 
never been assigned was entitled to file a bill in 
chancery for an assignment of homestead 
rather than by filing bill for discovery of assets, 
if a bill to compel discovery of homestead was 
not necessary. Edwards v. Hawks, 189 Tenn. 17, 
222 S.W.2d 28, 1949 Tenn. LEXIS 396 (1949). 


18. —Issue of Execution and Return Nulla 
Bona. 

It is not necessary to the maintenance of a 

creditor’s suit to establish a lien on the debtor’s 
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interest in funds paid into court that it should 
be made to appear that an execution had been 
issued and returned “nulla bona,” if it is shown 
that the judgment debtor is really insolvent 
and has no property subject to execution, and if 
the question is not raised by motion to dismiss, 
demurrer, or plea in abatement. Scott County 
Nat'l Bank v. Robinson, 143 Tenn. 356, 226 S.W. 
218, 1920 Tenn. LEXIS 24 (1920). 

According to the plain language of T.C.A. 
§ 26-1-104, case law, and contents of a credi- 
tor’s petition, the petition established a lien 
sufficient to sustain the ensuing proceedings, 
as there was no priority dispute with competing 
creditors, and nor did any interests of bona fide 
purchasers or encumbrancers exist to mandate 
greater scrutiny for determining the lien’s ef- 
fectiveness as against them; T.C.A. § 26-4-101 
conferred subject matter jurisdiction over the 
action upon the trial court which correctly 
denied the debtor’s motion to dismiss the suit 
on this basis. Atkins v. Marks, 288 S.W.3d 356, 
2008 Tenn. App. LEXIS 349 (Tenn. Ct. App. 
June 11, 2008), rehearing denied, 288 S.W.3d 
356, 2008 Tenn. App. LEXIS 449 (Tenn. Ct. 
App. July 15, 2008). 


19. —Return Nulla Bona. 

Chancery will not inquire whether the execu- 
tion was prematurely or improperly returned 
“nulla bona,” in a suit to reach and subject the 
debtor’s equitable property. Esselman v. Wells 
& Ewing, 27 Tenn. 482, 1847 Tenn. LEXIS 110 
(1847); Stark v. Cheathem, 2 Cooper’s Tenn. Ch. 
300 (1875); Turley v. Taylor, 71 Tenn. 171, 1879 
Tenn. LEXIS 53 (1879). 


20. Property Subject to Subjection. 


21. —Generally. 

Stocks, choses in action, and money due, and 
the property in which the money has been 
invested, may be reached in equity by judgment 
creditors. Chalfant, Cox & Co. v. Grant, 71 
Tenn. 118, 1879 Tenn. LEXIS 44 (1879). 

A fund due to a corporation which sold all of 
its property to another corporation, which fund 
has been thus assigned to the purchaser, was 
not subject to levy or attachment in an action at 
law against the seller, and hence a bill in equity 
against the seller and purchaser could be main- 
tained by a judgment creditor of the seller to 
reach such fund. Jennings Neff & Co. v. Crystal 
Ice Co., 128 Tenn. 231, 159 S.W. 1088, 1913 
Tenn. LEXIS 48, 47 L.R.A. (n.s.) 1058 (1918). 

The rule in equity is that when a bill is filed 
to reach specific property involving inherent or 
statutory jurisdiction of equity, a lien is fixed 
upon the property upon filing of the bill without 
attachment. Cannon Mills, Inc. v. Spivey, 208 
Tenn. 419, 346 S.W.2d 266, 1961 Tenn. LEXIS 
301 (1961). 


22. —Nonresident Debtor of Resident 
Judgment Debtor as Party. 

Upon a return of nulla bona against a resi- 

dent judgment debtor, a bill will lie against him 
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and his nonresident debtor, with an original or 
auxiliary attachment against the latter, who 
may be made a party by publication, and with- 
out personal service; and upon his default of 
appearance, judgment may go against him, and 
the attached property may be subjected to the 
payment of his indebtedness, and applied to the 
payment of complainant’s judgment. McCrae v. 
Bank of West Tennessee, 46 Tenn. 474, 1869 
Tenn. LEXIS 82 (1869). 


23. —Tracing Assets — Example. 

The creditors of a firm have the right to 
follow the firm assets into land bought with the 
purchase money of other land in which the 
assets were first invested, and the partner 
making the investment cannot claim a home- 
stead exemption in such land as against the 
firm creditors. Chalfant, Cox & Co. v. Grant, 71 
Tenn. 118, 1879 Tenn. LEXIS 44 (1879). 


24. —Money in Custody of Police. 

Money taken by police officers from person of 
one arrested by them on criminal charge wholly 
disconnected with such money cannot be sub- 
jected to satisfaction of judgment against pris- 
oner by bill of discovery. Carmack v. Nichols, 
181 Tenn. 551, 181 S.W.2d 977, 1944 Tenn. 
LEXIS 276 (1944). 


25. —Funds in Court. 

The rule that a creditor whose superior dili- 
gence discovers and uncovers property which 
could not be seized upon execution, acquires, by 
a creditor’s bill, a lien on such property prior to 
other creditors, even though they may have 
judgments obtained prior to the judgment on 
which the suit was brought, applies where the 
fund uncovered is a fund in court. Scott County 
Nat’l Bank v. Robinson, 143 Tenn. 356, 226 S.W. 
218, 1920 Tenn. LEXIS 24 (1920). 


26. —Clerk’s Fees in Hands of Successor. 

Fees earned by a clerk in the hands of his 
successor and not subject to orders of the court 
or in custodia legis, but held as agent to be 
handed over to the judgment debtor, are reach- 
able on return of nulla bona. Mays v. Frazer, 3 
Cooper’s Tenn. Ch. 413 (1877). 


27. —Cost of Commissioner in Partition 
Suit. 

Money due commissioner in partition pro- 
ceeding is not exempt in the collecting officer’s 
hands, on the principle of exemptions of sala- 
ries of public officers. State use of Porter v. 
Cobb, 72 Tenn. 481, 1880 Tenn. LEXIS 48 
(1880). 


28. —Federal Postal Savings. 

In bill by judgment creditor seeking to reach 
deposit of judgment debtor in United States 
postal savings depository system chancellor 
had jurisdiction to issue declaratory judgment 
in favor of plaintiff. Bell-Dowlen Mills v. 
Draper, 169 Tenn. 112, 83 S.W.2d 247, 1935 
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Tenn. LEXIS 23 (1935), cert. denied, 296 U.S. 
633, 56 S. Ct. 156, 80 L. Ed. 450, 1935 U.S. 
LEXIS 951 (1935). 

Where judgment creditor filed bill in chan- 
cery court to reach deposit of debtor in United 
States postal savings depository system the 
chancellor was entitled to enjoin debtor from 
withdrawing deposit until plaintiff was able to 
proceed under federal law set forth in 39 U.S.C. 
§ 767. Bell-Dowlen Mills v. Draper, 169 Tenn. 
112, 83 S.W.2d 247, 1935 Tenn. LEXIS 23 
(1935), cert. denied, 296 U.S. 633, 56S. Ct. 156, 
80 L. Ed. 450, 1935 U.S. LEXIS 951 (1935). 


29. Trust Assets. 


30. —Generally. 

The trustee and beneficiaries in a spendthrift 
trust cannot, by mutual agreement, terminate 
the trust and defeat the purpose of the donor to 
give to the beneficiaries a support which shall 
be free from the claims of creditors. Vines v. 
Vines, 143 Tenn. 517, 226 S.W. 1039, 1920 
Tenn. LEXIS 38 (1920). 

To create a spendthrift trust, language spe- 
cially exempting the interest of the beneficiary 
from the claims of his creditors is not necessary. 
White v. O’Bryan, 148 Tenn. 18, 251 S.W. 785, 
1922 Tenn. LEXIS 77 (1922). 

The creator of the trust may give to benefi- 
ciary a vested equitable interest and yet pre- 
vent his anticipation or alienation of that inter- 
est. Tramell v. Tramell, 162 Tenn. 1, 32 S.W.2d 
1025, 1930 Tenn. LEXIS 59 (1930), modified 
and rehearing denied, 162 Tenn. 1, 35 S.W.2d 
574 (1931). 

When an active trust is created by some 
person other than the beneficiary and is de- 
clared by will duly recorded or deed duly regis- 
tered, court of chancery has no power to subject 
the interest of the beneficiary. Mayberry v. 
Redmond, 169 Tenn. 190, 83 S.W.2d 897, 1935 
Tenn. LEXIS 30 (1935). 

Where a testator by his will sought to provide 
trusts for his children during their lives, which 
constituted “spendthrift trust,” the corpus of 
such trust cannot be subject to the debt of the 
cestui que trust so long as the latter lives, but 
they may be after his death. Patton v. Winters, 
20 Tenn. App. 600, 101 S.W.2d 708, 1936 Tenn. 
App. LEXIS 51 (Tenn. Ct. App. 1936). 

While the Supreme Court is fully committed 
to the “spendthrift trust” doctrine, such doc- 
trine will not be extended to apply when the 
instrument fails to create a “trust” in unmis- 
takable terms and to provide for a trustee. 
Sternberger v. Glenn, 175 Tenn. 644, 137 
S.W.2d 269, 1939 Tenn. LEXIS 86 (1940). 

A spendthrift trust is valid in Tennessee. 
Davis v. Mitchell, 27 Tenn. App. 182, 178 
S.W.2d 889, 1943 Tenn. App. LEXIS 139 (Tenn. 
Ct. App. 1948). 

Since the Supreme Court of the United 
States in Nichol v. Levy, 72 U.S. 433, 18 L. Ed. 
596, 1866 U.S. LEXIS 949 (1867), held that the 
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Act of 1832 was a “rule of property,” it follows 
that where the beneficiary of a spendthrift 
trust acquired a title and interest in property 
such title and interest must necessarily be 
adjudged a vested estate and beyond the reach 
of the legislature. State v. Caldwell, 181 Tenn. 
74, 178 S.W.2d 624, 1944 Tenn. LEXIS 346, 151 
A.L.R. 1410 (1944). 

The exceptions to general principle of liabil- 
ity of a person’s property for his debts created 
by the statutes of exemptions are for protection 
of debtor as distinguished from exception cre- 
ated under doctrine of spendthrift trust which 
is in consideration of right of donor or settlor to 
dispose of his property and control his bounty 
as he wishes within limits allowed by law. State 
v. Nashville Trust Co., 28 Tenn. App. 388, 190 
S.W.2d 785, 1944 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1944). 

A spendthrift trust must be an active one, 
declared by will or deed duly recorded, and 
created by, or the property must have pro- 
ceeded from, some person other than the ben- 
eficiary himself; such a record being notice to 
the public, prevents the beneficiary from mis- 
leading creditors, or obtaining false credit upon 
his apparent ownership of the trust property, 
and thus the real reason for sustaining such a 
trust is that, as the property comes from an- 
other, it takes nothing from the beneficiary’s 
creditors. State v. Nashville Trust Co., 28 Tenn. 
App. 388, 190 S.W.2d 785, 1944 Tenn. App. 
LEXIS 79 (Tenn. Ct. App. 1944). 

Tennessee law allows true spendthrift trusts 
only under this section. In re Elsea, 47 B.R. 
142, 1985 Bankr. LEXIS 66438 (Bankr. E.D. 
Tenn. 1985); In re Faulkner, 79 B.R. 362, 1987 
Bankr. LEXIS 1758 (Bankr. E.D. Tenn. 1987), 
overruled, In re Leamon, 121 B.R. 974, 1990 
Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 1990), 
overruled on other grounds, In re Leamon, 121 
B.R. 974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990). 

The whole trust must be in “unmistakable 
terms”; notice to creditors is not separate from 
the creation of the trust. Baskin v. Commerce 
Union Bank, 715 S.W.2d 350, 1986 Tenn. App. 
LEXIS 2997 (Tenn. Ct. App. 1986). 

Beneficiary of spendthrift trust must be lim- 
ited to a right to receive income. In re Faulkner, 
79 B.R. 362, 1987 Bankr. LEXIS 1758 (Bankr. 
E.D. Tenn. 1987), overruled, In re Leamon, 121 
B.R. 974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990), overruled on other grounds, In re 
Leamon, 121 B.R. 974, 1990 Bankr. LEXIS 
2611 (Bankr. E.D. Tenn. 1990). 

Debtor’s pension plan held not to qualify as a 
spendthrift trust where anti-alienation and 
anti-assignment provisions were qualified by 
the debtor’s right to apply for a loan from the 
trust fund. In re Faulkner, 79 B.R. 362, 1987 
Bankr. LEXIS 1758 (Bankr. E.D. Tenn. 1987), 
overruled, In re Leamon, 121 B.R. 974, 1990 
Bankr. LEXIS 2611 (Bankr. E.D. Tenn. 1990), 
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overruled on other grounds, In re Leamon, 121 
B.R. 974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990). 

All trusts meeting the appropriate formali- 
ties are functionally “spendthrift trusts” in Ten- 
nessee. In re Evans, 88 B.R. 813, 1988 Bankr. 
LEXIS 1285 (Bankr. M.D. Tenn. 1988). 


31. —Unregistered Decree Creating 
Trust. 

An unregistered decree, creating an active 
trust and vesting and divesting title accord- 
ingly is not equivalent to a registered deed, and 
is ineffectual as against the creditors. White v. 
O’Bryan, 148 Tenn. 18, 251 S.W. 785, 1922 


Tenn. LEXIS 77 (1922). 


32. —Vested Interest in Beneficiary. 

Where the trustee is required to convey un- 
der certain circumstances, and therefore to 
preserve the remainder for that purpose, he 
must take and retain legal title to the land, so 
that the beneficiary takes no interest in or title 
to the land subject to levy under execution, or 
that can be subjected by proceedings in equity 
to payment of his debts. Henson v. Wright, 88 
Tenn. 501, 12 S.W. 1035, 1889 Tenn. LEXIS 71 
(1890). 

Where the testator devised two tracts of land 
to his executor in trust, with directions that the 
same were not to be sold for ten years, and that 
out of the net rents the executor was to pay to 
two sisters such sum per month for their sup- 
port, as in his judgment he considered neces- 
sary, not to exceed $100 per month to each, the 
sisters took no vested interest in the estate, but 
would become vested with such funds only as 
the trustee, in his discretion, saw proper to pay 
them. Vines v. Vines, 143 Tenn. 517, 226 S.W. 
1039, 1920 Tenn. LEXIS 38 (1920). 

Where testator’s father created a trust at his 
death in which the beneficiaries, including the 
testator, would receive only the income from 
the corpus, it was a spendthrift trust; however 
by prior court construction the trust ended on 
the death of the beneficiaries and by will they 
could devise their share of the corpus, hence at 
testator’s death his share was part of his estate 
and was subject to debts created during his 
lifetime. Patton v. Winters, 20 Tenn. App. 600, 
101 S.W.2d 708, 1936 Tenn. App. LEXIS 51 
(Tenn. Ct. App. 1936). 

A direct devise of a life estate in land contain- 
ing provisions restricting the devisee from sell- 
ing, transferring, pledging or encumbering the 
land or any income therefrom did not operate to 
create a “spendthrift trust” so as to bring such 
interest into the exception provided by this 
section but merely vested legal title in the 
devisee by direct devise. Sternberger v. Glenn, 
175 Tenn. 644, 137 S.W.2d 269, 1939 Tenn. 
LEXIS 86 (1940). 


33. —Vesting — Intent of Testator. 
Neither statute nor usual provisions creating 
a strictly spendthrift trust will prevent the 
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immediate vesting of an equitable, transmis- 
sible estate in beneficiaries of the trust unless a 
contrary intention is manifested by the lan- 
guage of the will. Davis v. Mitchell, 27 Tenn. 
App. 182, 178 S.W.2d 889, 1943 Tenn. App. 
LEXIS 189 (Tenn. Ct. App. 1948). 

Restrictions creating a pure spendthrift trust 
— that is, mere restraints upon alienation and 
anticipation, do not necessarily operate to pre- 
vent the vesting of an equitable estate in fee in 
the beneficiaries, whereas the contrary may be 
true of restrictions strictly limiting the use of 
the income or corpus to support, or vesting 
trustee with a discretion as to its application to 
the appointed purpose. Davis v. Mitchell, 27 
Tenn. App. 182, 178 S.W.2d 889, 1943 Tenn. 
App. LEXIS 139 (Tenn. Ct. App. 1948). 


34. —Active Trusts. 

Where the legal title to land or personalty is 
vested in a trustee, by deed or will, to be held 
during the life of a third person, to whom the 
net annual profits or rents for that duration are 
to be paid, and at his death he is authorized to 
dispose of it, or the same is to be conveyed by 
the trustee to other persons, an active trust is 
created, and the beneficiary for life takes no 
interest or title to the land or personalty subject 
to levy under execution, or that can be sub- 
jected by proceedings in equity to the payment 
of his debts, the deed being duly registered or 
the will being duly recorded. This is so as to the 
land or personalty, though there are no express 
provisions excluding creditors. The net annual 
profits or rents cannot be subjected in the 
hands of the trustee to the payment of the debts 
of the beneficiary, especially where the rights of 
creditors are excluded. Hooberry v. Harding, 3 
Cooper’s Tenn. Ch. 677 (1878); Jourolmon v. 
Massengill, 86 Tenn. 81, 5 S.W. 719, 1887 Tenn. 
LEXIS 27 (1887); Henson v. Wright, 88 Tenn. 
501, 12 S.W. 1035, 1889 Tenn. LEXIS 71 (1890); 
Porter v. Lee, 88 Tenn. 782, 14 S.W. 218, 1890 
Tenn. LEXIS 21 (1890); McKeldin v. Gouldy, 91 
Tenn. 677, 20 S.W. 231, 1892 Tenn. LEXIS 35 
(1892); J. S. Menken Co. v. Brinkley, 94 Tenn. 
721, 31 S.W. 92, 1895 Tenn. LEXIS 58 (1895); 
Hart v. Bayliss, 97 Tenn. 72, 36 S.W. 691, 1896 
Tenn. LEXIS 118 (1896); Colyar v. Wheeler, 110 
Tenn. 58, 75 S.W. 1089, 1902 Tenn. LEXIS 38 
(1902); Citizens’ Nat] Bank v. Watkins, 126 
Tenn. 453, 150 S.W. 96, 1912 Tenn. LEXIS 71 
(1912); Lee v. Villines, 129 Tenn. 625, 167 S.W. 
1117, 1914 Tenn. LEXIS 152 (1914); White v. 
O’Bryan, 148 Tenn. 18, 251 S.W. 785, 1922 
Tenn. LEXIS 77 (1922); Tramell v. Tramell, 162 
Tenn. 1, 32 S.W.2d 1025, 1930 Tenn. LEXIS 59 
(1930), modified and rehearing denied, 162 
Tenn. 1, 35 S.W.2d 574 (1931); In re Faulkner, 
79 B.R. 362, 1987 Bankr. LEXIS 1758 (Bankr. 
E.D. Tenn. 1987), overruled, In re Leamon, 121 
B.R. 974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990), overruled on other grounds, In re 
Leamon, 121 B.R. 974, 1990 Bankr. LEXIS 
2611 (Bankr. E.D. Tenn. 1990). 
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The rule applies only in case of an active 
trust, where the estates of the trustees and 
beneficiary are distinct and not subject to 
merger, for otherwise it does not fall within the 
terms of the statute, and upon the merger in 
the beneficiary the land may be levied on at 
law. Porter v. Lee, 88 Tenn. 782, 14 S.W. 218, 
1890 Tenn. LEXIS 21 (1890); Tramell v. Tra- 
mell, 162 Tenn. 1, 32 S.W.2d 1025, 1930 Tenn. 
LEXIS 59 (1930), modified and rehearing de- 
nied, 162 Tenn. 1, 35 S.W.2d 574 (19381). 

Chancery courts have no power or jurisdic- 
tion to compel discovery of a debtor’s property 
of an equitable nature, and to subject the same 
to his debts at the suit of his judgment creditor 
with a return of nulla bona, where the property 
is held in active trust for the debtor, created by 
some third person, and “declared by will duly 
recorded or deed duly registered.” Porter v. Lee, 
88 Tenn. 782, 14 S.W. 218, 1890 Tenn. LEXIS 
21 (1890); White v. O’Bryan, 148 Tenn. 18, 251 
S.W. 785, 1922 Tenn. LEXIS 77 (1922); Tramell 
v. Tramell, 162 Tenn. 1, 32 S.W.2d 1025, 1930 
Tenn. LEXIS 59 (1930), modified and rehearing 
denied, 162 Tenn. 1, 35 S.W.2d 574 (1931). 

A will provided that the legal title of the 
interest given to a son should be vested in 
another son as trustee under a trust similar to 
that under which the trustee held the estate 
given to a certain daughter, and the clause 
vesting the daughter’s interest provided that 
the trustee shall hold it for her use and benefit 
and pay to her the rents, incomes, and profits 
therefrom, without power in the daughter to 
anticipate or assign her portion of the rents, 
incomes, and profits; but same should be paid 
to her by the trustee during her natural life; 
and it was held that the intention of the testa- 
trix was to incorporate, in the clause vesting 
the property in the son, the applicable terms of 
the trust created for the daughter, and created 
an active trust for the son. White v. O’Bryan, 
148 Tenn. 18, 251 S.W. 785, 1922 Tenn. LEXIS 
T7 (1922). 

The mere fact that the corpus of a trust is to 
be preserved for the possible benefit of contin- 
gent remaindermen is sufficient to create an 
active trust. White v. O'Bryan, 148 Tenn. 18, 
251 S.W. 785, 1922 Tenn. LEXIS 77 (1922). 

It is a fundamental predicate for the applica- 
tion of the exception provided by this section 
that there shall be a trust and that the trust 
shall be active. Sternberger v. Glenn, 175 Tenn. 
644, 1387 S.W.2d 269, 19389 Tenn. LEXIS 86 
(1940). 

An active trust can be created wherein the 
beneficiary takes no transmissible equitable 
interest in the estate and none in the income 
until it is paid to him. Davis v. Mitchell, 27 
Tenn. App. 182, 178 S.W.2d 889, 1943 Tenn. 
App. LEXIS 189 (Tenn. Ct. App. 1943). 

By virtue of this section an active trust 
within the purview of this section takes on the 
characteristics and immunities appertaining to 
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a spendthrift trust, as that phrase is commonly 
understood, quite apart from any restrictions or 
lack of them in the instrument creating the 
trust, insofar as the rights of creditors are 
concerned, but neither the statute, nor the 
usual provisions creating a strictly spendthrift 
trust where present, will prevent the immedi- 
ate vesting of an equitable, transmissible es- 
tate in the beneficiaries of the trust unless the 
language of the will expressly or impliedly 
manifests a contrary intention on the part of 
the testator. Davis v. Mitchell, 27 Tenn. App. 
182, 178 S.W.2d 889, 1943 Tenn. App. LEXIS 
139 (Tenn. Ct. App. 1948). 

Will and codicil providing a trust for testa- 
ter’s children and grandchildren, with provi- 
sions protecting income and principal from 
their creditors, did not create a “spendthrift 
trust,” but rather a trust for support of benefi- 
ciaries where circumstances indicated that 
beneficiaries were not in need of such protec- 
tion, and where creditors at the time of testa- 
tor’s death as well as time of execution of will, 
were otherwise barred from claiming the ben- 
eficiaries’ interest. Davis v. Mitchell, 27 Tenn. 
App. 182, 178 S.W.2d 889, 1943 Tenn. App. 
LEXIS 139 (Tenn. Ct. App. 1943). 

Besides this section’s express requirements, 
the courts have added the requirement that a 
spendthrift trust must be an “active” rather 
than a “dry” trust, which basically means that 
the property must be under the control of the 
trustee rather than the debtor-beneficiary. In re 
Elsea, 47 B.R. 142, 1985 Bankr. LEXIS 6643 
(Bankr. E.D. Tenn. 1985); In re Faulkner, 79 
B.R. 362, 1987 Bankr. LEXIS 1758 (Bankr. E.D. 
Tenn. 1987), overruled, In re Leamon, 121 B.R. 
974, 1990 Bankr. LEXIS 2611 (Bankr. E.D. 
Tenn. 1990), overruled on other grounds, In re 
Leamon, 121 B.R. 974, 1990 Bankr. LEXIS 
2611 (Bankr. E.D. Tenn. 1990). 


35. —Grantor as Beneficiary. 

A trust enabling owner to enjoy the income 
exempt from his debts cannot be created by a 
grantor, he being the only beneficiary, either by 
a direct exemption of the property from his 
future debts, or indirectly, by leaving it discre- 
tionary with the trustee to allow him benefits 
from the property; and a deed creating a trust 
for the benefit of the grantor is void, upon its 
face, as to his creditors who may subject the 
land by bill in chancery, without other proof of 
fraud. Jourolmon v. Massengill, 86 Tenn. 81, 5 
S.W. 719, 1887 Tenn. LEXIS 27 (1887); J. S. 
Menken Co. v. Brinkley, 94 Tenn. 721, 31 S.W. 
92, 1895 Tenn. LEXIS 58 (1895); Citizens’ Nat] 
Bank v. Watkins, 126 Tenn. 453, 150 S.W. 96, 
1912 Tenn. LEXIS 71 (1912). 

An attempt by a person to put his own 
property into a trust for his own benefit beyond 
reach of his creditors cannot be sustained as a 
valid spendthrift trust, since it is violative of 
general principle that one’s property is liable 
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for his debts and is violative of law of fraudu- 
lent conveyances. State v. Nashville Trust Co., 
28 Tenn. App. 388, 190 S.W.2d 785, 1944 Tenn. 
App. LEXIS 79 (Tenn. Ct. App. 1944). 

One cannot create a spendthrift trust with 
his own property for his own benefit. State v. 
Nashville Trust Co., 28 Tenn. App. 388, 190 
S.W.2d 785, 1944 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1944). 


36. Contributions by Beneficiary. 

Where son, with knowledge that father in- 
tended to place real estate in spendthrift trust 
for son’s benefit, placed mansion and other 
substantial improvements on land and where, 
after state had recovered judgment against son, 
father placed the improved property in such 
spendthrift trust, state, as judgment creditor 
regardless of son’s actual intent, could subject 
property to judgment to extent that it was 
enhanced by contributions of son. State v. 
Nashville Trust Co., 28 Tenn. App. 388, 190 
S.W.2d 785, 1944 Tenn. App. LEXIS 79 (Tenn. 
Ct. App. 1944). 

Expenditure by son of own money on realty 
owned by father who had indicated that he 
would place property in spendthrift trust in 
favor of son was fraudulent conveyance, regard- 
less of actual intent, since inevitable effect was 
to hinder and delay his creditors, existing and 
subsequent. State v. Nashville Trust Co., 28 
Tenn. App. 388, 190 S.W.2d 785, 1944 Tenn. 
App. LEXIS 79 (Tenn. Ct. App. 1944). 


37. Procedure and Practice. 


38. —Parties. 

The clerk and master of the chancery court is 
the mere instrument to distribute a fund paid 
into court, in accordance with the court’s or- 
ders, and is therefore neither a necessary nor a 
proper party to a creditor’s suit to subject the 
interest of the judgment debtor in such fund to 
the payment of the creditor’s claim. Scott 
County Nat’l Bank v. Robinson, 143 Tenn. 356, 
226 S.W. 218, 1920 Tenn. LEXIS 24 (1920). 


39. —Answer. 

A responsive answer to a bill of discovery 
must be taken as true unless contradicted by 
two witnesses or by one witness with pregnant 
circumstances. Union Bank v. Chaffin, 24 Tenn. 
App. 528, 147 S.W.2d 414, 1940 Tenn. App. 
LEXIS 59 (Tenn. Ct. App. 1940). 

In a suit to compel the discovery of all secu- 
rities owned by the estate of the deceased and 
all securities of which his wife claimed to be the 
owner the mere statement of the wife that the 
securities were bought with her money could 
not be taken as true where her answer went on 
to show that she didn’t know what she was 
talking about and where the record taken as a 
whole showed that she didn’t have the money 
with which the securities were purchased. 
Union Bank v. Chaffin, 24 Tenn. App. 528, 147 
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S.W.2d 414, 1940 Tenn. App. LEXIS 59 (Tenn. 
Ct. App. 1940). 


40. Nulla Bona Return as Evidence. 

Return of nulla bona in the county where the 
judgment was rendered is sufficient to sustain 
a bill in any other county to subject the equi- 
table interest in realty or personalty to the 
payment of the judgment. Embree v. Reeve, 25 
Tenn. 37, 1845 Tenn. LEXIS 11 (1845); Riddle v. 
Motley, 69 Tenn. 468, 1878 Tenn. LEXIS 120 
(1878). 

The return of nulla bona has never been held 
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to be the only evidence of the fact shown by 
such return. It has in fact been treated as a 
form, only material because it is made, by 
statute, sufficient evidence to sustain a bill. 
Turley v. Taylor, 71 Tenn. 171, 1879 Tenn. 
LEXIS 53 (1879). 

Nulla bona return on execution issued to 
county where bill is filed seems almost certain 
to be efficacious to sustain a bill to subject an 
equitable interest to satisfaction of the judg- 
ment. Turley v. Taylor, 71 Tenn. 171, 1879 Tenn. 
LEXIS 53 (1879). 


26-4-102. Powers of court to reach property. 


The court has power to compel the discovery, and to prevent the transfer, 
payment, or delivery of the property, and to subject the same to the satisfaction 
of the judgment or decree, whether such property could, if in the defendant’s 
possession or with the title vested in the defendant, be levied upon by 


execution or not. 


History. 

Code 1858, § 4284 (deriv. Acts 1832, ch. 11, 
§ 2); Shan., § 60938; Code 1932, § 10354; 
T.C.A. (orig. ed.), § 26-602. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 458, 460. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-69-4. 

Tennessee Jurisprudence, 9 Tenn. Juris., Dis- 
covery, § 2; 12 Tenn. Juris., Executions, § 56; 
16 Tenn. Juris., Judgments and Decrees, § 74. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Construction with Other Acts. 

. —Bill in Chancery. 

. —Bill for Assignment of Homestead. 
—Declaratory Judgment. 

. —Federal Postal Savings Law. 

. Property Subject — Widow’s Dower. 

. Unrecorded Chancery Decree — Effect. 


. Construction. 

Notwithstanding this language, a bill will not 
lie upon nulla bona return to reach an asset or 
debt leviable at law, where no discovery is 
sought or needed and there is no impediment to 
enforcement by garnishment as at law, and 
there was involved no lien, fraud, trust or 
equitable interest in the property. Bryan v. 
Zarecor, 112 Tenn. 503, 81 S.W. 1252, 1903 
Tenn. LEXIS 118 (1904). 


2. Construction with Other Acts. 


3. —Bill in Chancery. 

This act should be read in connection with 
statutes relating to bills in chancery. Edwards 
v. Hawks, 189 Tenn. 17, 222 S.W.2d 28, 1949 
Tenn. LEXIS 396 (1949). 


4, —Bill for Assignment of Homestead. 

Trustee of bankrupt to whom homestead had 
never been assigned was entitled to file a bill in 
chancery for an assignment of homestead 
rather than by filing bill for discovery of assets, 
since a bill to compel discovery of homestead 
was not necessary. Edwards v. Hawks, 189 
Tenn. 17, 222 S.W.2d 28, 1949 Tenn. LEXIS 396 
(1949). 


5. —Declaratory Judgment. 

In bill by judgment creditor seeking to reach 
deposit of judgment debtor in United States 
postal savings depository system chancellor 
had jurisdiction to issue declaratory judgment 
in favor of plaintiff. Bell-Dowlen Mills v. 
Draper, 169 Tenn. 112, 83 S.W.2d 247, 1935 
Tenn. LEXIS 23 (1935), cert. denied, 296 U.S. 
633, 56 S. Ct. 156, 80 L. Ed. 450, 1935 U.S. 
LEXIS 951 (1935). 


6. —Federal Postal Savings Law. 

Where judgment creditor filed bill in chan- 
cery court to reach deposits of debtor in United 
States postal savings depository system the 
chancellor was entitled to enjoin debtor from 
withdrawing deposit until plaintiff was able to 
proceed under federal law set forth in 39 
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U.S.C., § 767. Bell-Dowlen Mills v. Draper, 169 
Tenn. 112, 83 S.W.2d 247, 1935 Tenn. LEXIS 23 
(1935), cert. denied, 296 U.S. 633, 56S. Ct. 156, 
80 L. Ed. 450, 1935 U.S. LEXIS 951 (1935). 


7. Property Subject — Widow’s Dower. 
Since widow’s dower is subject to execution 
after assignment, chancery court can subject 
unassigned dower right to payment of judg- 
ment. North v. Puckett, 164 Tenn. 100, 46 
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S.W.2d 73, 1931 Tenn. LEXIS 18, 81 A.L.R. 
1107 (1932). 


8. Unrecorded Chancery Decree — Effect. 

An unrecorded decree in chancery, which 
vests and divests title, is not the equivalent of a 
registered deed and is ineffectual as against 
creditors. White v. O'Bryan, 148 Tenn. 18, 251 
S.W. 785, 1922 Tenn. LEXIS 77 (1922). 


26-4-103. Implementation of court’s powers. 


The court is empowered to order all such bonds and other instruments to be 
executed by either the complainant or defendant, and all such transfers to be 
made as may be necessary to carry the jurisdiction into complete effect. 


History. 

Code 1858, § 4285 (deriv. Acts 1832, ch. 11, 
§ 2); Shan., § 6094; Code 1932, § 10355; 
T.C.A. (orig. ed.), § 26-603. 


26-4-104. Lien lis pendens. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Banks and Banking, § 13; 12 Tenn. Juris., Ex- 
ecutions, § 56. 


The creditor has a lien lis pendens upon the property of the defendant 
situated in the county of suit, if properly described in the bill of complaint, on 
the filing of the bill, so far as concerns the pursued defendant; and the creditor 
may have a lien lis pendens upon all property, so described, as against bona 
fide purchasers and encumbrancers, for value, upon registration of an abstract 


of the claimed lien as provided by this Code. 


History. 
Code 1858, § 4286; Shan., § 6095; mod. Code 
1932, § 10356; T.C.A. (orig. ed.), § 26-604. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 456, 459. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 71; 8 Tenn. Ju- 
ris., Cresitors’ Suits, § 2; 12 Tenn. Juris., Ex- 
ecutions, §§ 17,56; 13 Tenn. Juris., Fraudulent 
and Voluntary Conveyances, § 41; 16 Tenn. 


Juris., Judgments and Decrees, § 74; 18 Tenn. 
Juris., Lis Pendens, § 5. 


Law Reviews. 

Creditors’ Rights and Security Transactions 
— 1961 Tennessee Survey (II) (Forrest W. 
Lacey), 15 Vand. L. Rev. 856. 

Preferences, Priorities, and Powers of the 
State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707. 


NOTES TO DECISIONS 


Analysis 


. Federal Postal Savings. 

. Creditor’s Bill Requisites. 
—Description of Property. 

—Lack of Nulla Bona. 

Lien Lis Pendens. 

—Lien on Filing Bill. 

. —Debtor’s Equity of Redemption. 
—Insolvent Corporations Not Covered. 
. —Nature of Attachment. 

10. Subsequent Bankruptcy — Effect. 

11. Land in Another County. 

12. Receiver — Appointment upon Fixing Lien. 


CONRBARWN PE 


13. Enforcement of Payment of Debt Charged 
on Separate Estate Unaffected. 

14. Sale by Trustee After Creditor’s Bill to 
Foreclose Deed of Trust. 


1. Federal Postal Savings. 

Where judgment creditor filed bill in chan- 
cery court to reach deposits of debtor in United 
States postal savings depository system the 
chancellor was entitled to enjoin debtor from 
withdrawing deposit until plaintiff was able to 
proceed under federal law set forth in 39 U.S.C. 
§ 767. Bell-Dowlen Mills v. Draper, 169 Tenn. 
112, 83 S.W.2d 247, 19385 Tenn. LEXIS 23 
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(1935), cert. denied, 296 U.S. 633, 56S. Ct. 156, 
80 L. Ed. 450, 1935 U.S. LEXIS 951 (1935). 

In bill by judgment creditor seeking to reach 
deposit of judgment debtor in United States 
postal savings depository system chancellor 
had jurisdiction to issue declaratory judgment 
in favor of plaintiff. Bell-Dowlen Mills v. 
Draper, 169 Tenn. 112, 83 S.W.2d 247, 1935 
Tenn. LEXIS 23 (1935), cert. denied, 296 U.S. 
633, 56 S. Ct. 156, 80 L. Ed. 450, 1935°U,S. 
LEXIS 951 (1935). 


2. Creditor’s Bill Requisites. 


3. —Description of Property. 

Where the original bill was insufficient in 
description of the property to fix a lien thereon 
from its filing, an amendment supplying the 
defects would only fix the lien from its date, not 
as of the date of the filing of the original bill. In 
order to reach and fix lien upon book accounts 
and choses in action, notice to the debtors is not 
required. However, no lien is established by a 
description so general as “all book accounts, 
bills receivable.” Boorum & Peas Co. v. Arm- 
strong, 37 S.W. 1095, 1896 Tenn. Ch. App. 
LEXIS 55 (1896). 

The idea of reaching certain specific property 
to be described in the bill runs through all 
sections of this chapter. There should be a more 
specific description, as by stating the names of 
the debtors or some other mode; this in justice 
to the other creditors as well as the debtor sued. 
Boorum & Peas Co. v. Armstrong, 37 S.W. 1095, 
1896 Tenn. Ch. App. LEXIS 55 (1896). 

A creditor’s bill is sufficient in its description 
of a chose in action (fee of attorney in a chan- 
cery suit) where it alleges the suit wherein a 
decree had been rendered allowing the chose, 
such fee payable out of the recovery, and that 
an account be taken to ascertain the amount 
due the defendant attorney and that it be 
subject to the judgment upon which nulla bona 
was based. Stahlman v. Watson, 39 S.W. 1055, 
1897 Tenn. Ch. App. LEXIS 18 (1897). 


4, —Lack of Nulla Bona. 

A creditor’s bill may be maintained though 
there has been no return of nulla bona on the 
execution, where the judgment debtor was in- 
solvent and so alleged to be. Stahlman v. Wat- 
son, 39 S.W. 1055, 1897 Tenn. Ch. App. LEXIS 
18 (1897). 

If failure to show a return of nulla bona is a 
defense, it is one to the jurisdiction and is 
waived by answer. Stahlman v. Watson, 39 S.W. 
1055, 1897 Tenn. Ch. App. LEXIS 18 (1897). 

According to the plain language of T.C.A. 
§ 26-1-104, case law, and contents of a credi- 
tor’s petition, the petition established a lien 
sufficient to sustain the ensuing proceedings, 
as there was no priority dispute with competing 
creditors, and nor did any interests of bona fide 
purchasers or encumbrancers exist to mandate 
greater scrutiny for determining the lien’s ef- 


BILL TO SUBJECT PROPERTY 


26-4-104 


fectiveness as against them; T.C.A. § 26-4-101 
conferred subject matter jurisdiction over the 
action upon the trial court which correctly 
denied the debtor’s motion to dismiss the suit 
on this basis. Atkins v. Marks, 288 S.W.3d 356, 
2008 Tenn. App. LEXIS 349 (Tenn. Ct. App. 
June 11, 2008), rehearing denied, 288 S.W.3d 
356, 2008 Tenn. App. LEXIS 449 (Tenn. Ct. 
App. July 15, 2008). 


5. Lien Lis Pendens. 

In bill to subject property the provisions of 
this section would govern over any possible 
conflict with § 20-3-101 relating to lis pendens. 
Cannon Mills, Inc. v. Spivey, 208 Tenn. 419, 346 
S.W.2d 266, 1961 Tenn. LEXIS 301 (1961). 

Lot upon which lien lis pendens was fixed 
was not subject to execution or attachment at 
law. Cannon Mills, Inc. v. Spivey, 208 Tenn. 419, 
346 S.W.2d 266, 1961 Tenn. LEXIS 301 (1961). 


6. —Lien on Filing Bill. 

A lien attaches upon the filing of a bill with- 
out an attachment. House v. Swanson, 54 Tenn. 
32, 1871 Tenn. LEXIS 412 (1871); Cowan, Mc- 
Clung & Co. v. Dunn, 69 Tenn. 68, 1878 Tenn. 
LEXIS 48 (1878); Brooks v. Gibson, 75 Tenn. 
271, 1881 Tenn. LEXIS 111 (1881); Epperson v. 
Robertson, 91 Tenn. 407, 19 S.W. 230, 1892 
Tenn. LEXIS 6 (1892); Jordan v. Everett, 93 
Tenn. 390, 24 S.W. 1128, 1893 Tenn. LEXIS 66 
(1894). 

Where the judgment has not been registered, 
and the interest of the judgment debtor in the 
property sought to be reached is equitable, the 
complainant acquires no lien, except from the 
filing of the bill. Flannegan v. Stifel, 3 Cooper’s 
Tenn. Ch. 464 (1877). 

Lien is created by the filing of the bill, with 
description of the land, and statement for relief, 
upon service of process upon the debtor, even 
before service of process upon his mortgage 
creditors. Harris v. Beasley, 123 Tenn. 605, 133 
S.W. 1110, 1910 Tenn. LEXIS 29 (1911), super- 
seded by statute as stated in, Figlio v. Shelley 
Ford, Inc., — S.W.2d —, 1988 Tenn. App. LEXIS 
425 (Tenn. Ct. App. June 22, 1988). 

A bill filed on nulla bona return to reach 
property or under ch. 4 of this title creates a 
lien on the property. Robert v. Frogge, 149 
Tenn. 181, 258 S.W. 782, 1923 Tenn. LEXIS 91 
(1924). 

The lien attaches to property fraudulently 
conveyed upon the filing of a bill to set aside the 
conveyance. It is the filing of the bill that gives 
the lien. Bank of Delrose v. Mansfield, 4 Tenn. 
App. 488, — S.W. —, 1926 Tenn. App. LEXIS 
199 (Tenn. Ct. App. 1926). 

Although the lien attaches to property 
fraudulently conveyed upon the filing of a bill to 
set aside the conveyance, the lien does not have 
complete vitality and become operative as to 
strangers to the suit until after there has been 
service on a material defendant. Bank of Del- 
rose v. Mansfield, 4 Tenn. App. 488, — S.W. —, 
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1926 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
1926). 

Where complainant filed bill in chancery un- 
der § 16-11-104 to subject property passing to a 
judgment debtor under the terms of a will to 
the judgment of the complainant a lien at- 
tached to such estate upon the filing of the bill. 
Hull v. Vaughn, 171 Tenn. 642, 107 S.W.2d 219, 
1937 Tenn. LEXIS 146 (1937). 

Registration of the abstract is required to 
protect bona fide purchasers for value and bona 
fide encumbrancers for value, but as to all other 
persons a lien lis pendens is fixed by the filing 
of the bill without more. Cannon Mills, Inc. v. 
Spivey, 208 Tenn. 419, 346 S.W.2d 266, 1961 
Tenn. LEXIS 301 (1961). 


7. —Debtor’s Equity of Redemption. 

A judgment creditor, with execution returned 
nulla bona, may, without the consent of the 
mortgagee, foreclose the matured mortgage of 
his debtor by a sale of the property under a 
chancery decree, and reach the surplus. Ful- 
ghum v. Cotton, 74 Tenn. 590, 1880 Tenn. 
LEXIS 300 (1880); Bridges v. Cooper, 98 Tenn. 
381, 39 S.W. 720, 1896 Tenn. LEXIS 232 (1897). 

A judgment creditor acquires a lien upon his 
debtor’s equity of redemption in mortgaged 
lands from the date of his filing a bill to fore- 
close the mortgage, and subject the equity to 
the payment of his debts; and this lien expands 
to embrace and subject to sale any enlargement 
of the debtor’s interest to the extent of the 
entire fee resulting from payment in part or full 
discharge of the mortgage debt made pending 
the suit. Bridges v. Cooper, 98 Tenn. 381, 39 
S.W. 720, 1896 Tenn. LEXIS 232 (1897); School- 
field v. Cogdell, 120 Tenn. 618, 113 S.W. 375, 
1908 Tenn. LEXIS 48 (1908); King v. Patterson, 
129 Tenn. 1, 164 S.W. 1191, 1913 Tenn. LEXIS 
89 (1914). 

A judgment creditor, with a nulla bona re- 
turn, by filing a bill to foreclose the matured 
mortgage or deed of trust of his debtor to 
another, acquires a lien, and is entitled to the 
surplus, if any. Schoolfield v. Cogdell, 120 Tenn. 
618, 113 S.W. 375, 1908 Tenn. LEXIS 48 (1908); 
Harris v. Beasley, 123 Tenn. 605, 133 S.W. 1110, 
1910 Tenn. LEXIS 29 (1911), superseded by 
statute as stated in, Figlio v. Shelley Ford, Inc., 
— $.W.2d —, 1988 Tenn. App. LEXIS 425 
(Tenn. Ct. App. June 22, 1988). 


8. —Insolvent Corporations Not Covered. 

A creditor cannot, under ch. 4 of this title, by 
filing a bill against an insolvent corporation, 
not using its franchises, acquire such a lien 
upon the assets of the corporation as will entitle 
him to full satisfaction of his demand, to the 
prejudice of other creditors; but the assets of 
such corporation remain, as before the above 
statute, according to the general doctrine of 
equity, impressed with the character of a pledge 
or trust for the benefit of all creditors, and in 
which all are entitled to share ratably, notwith- 
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standing the superior diligence of some. But if 
the corporation is solvent, its creditor may file 
his bill in equity against it, to secure his debt, 
and to compel a discovery. Marr v. Bank of West 
Tennessee, 44 Tenn. 471, 1867 Tenn. LEXIS 71 
(1867); Voightman & Co. v. Southern R. Co., 123 
Tenn. 452, 131 S.W. 982, 1910 Tenn. LEXIS 17 
(1910). 


9. —Nature of Attachment. 

An attachment sued out under this chapter is 
not a jurisdictional writ, and abides the event of 
the suit unless sooner discharged by the court. 
Renkert v. Elliott, 79 Tenn. 235, 1883 Tenn. 
LEXIS 49 (1883); Templeton v. Mason, 107 
Tenn. 625, 65 S.W. 25, 1901 Tenn. LEXIS 117 
(1901). 


10. Subsequent Bankruptcy — Effect. 

The filing of a bill to appropriate specific 
property to satisfy a judgment, after return of 
nulla bona, fixes a lien or charge on the prop- 
erty, which is not affected or displaced by an 
adjudication in bankruptcy within four months 
after the filing of the bill. The bankruptcy, 
under such law, only dissolved attachments on 
mesne process. House v. Swanson, 54 Tenn. 32, 
1871 Tenn. LEXIS 412 (1871); Cowan, McClung 
& Co. v. Dunn, 69 Tenn. 68, 1878 Tenn. LEXIS 
43 (1878); Epperson v. Robertson, 91 Tenn. 407, 
19 S.W. 230, 1892 Tenn. LEXIS 6 (1892). 


11. Land in Another County. 

If there be land of the judgment debtor in 
another county registration of the lien may be 
there. Massachusetts Mut. Life Ins. Co. v. Tay- 
lor Implement & Vehicle Co., 138 Tenn. 28, 195 
S.W. 762, 1917 Tenn. LEXIS 3 (1917). 


12. Receiver — Appointment upon Fixing 
Lien. 

Upon fixing a lien upon the debtor’s property, 
the creditor is entitled to have a receiver ap- 
pointed where the debtor who is receiving the 
rents, refuses to keep down the taxes, and the 
property is not sufficient to satisfy the com- 
plainant’s demand. Cone v. Paute, 59 Tenn. 
506, 1873 Tenn. LEXIS 100 (1873); Johnson v. 
Tucker, 2 Cooper’s Tenn. Ch. 398 (1875). 


13. Enforcement of Payment of Debt 
Charged on Separate Estate Unaf- 
fected. 

The jurisdiction of chancery courts to enforce 
the payment of debts charged upon the sepa- 
rate estate of a married woman is inherent and 
exclusive. This chapter has not changed such 
jurisdiction. Jordan v. Everett, 93 Tenn. 390, 24 
S.W. 1128, 1893 Tenn. LEXIS 66 (1894). 


14. Sale by Trustee After Creditor’s Bill to 
Foreclose Deed of Trust. 

When a judgment creditor, with a nulla bona 
return, has filed a bill for foreclosure and to 
reach the surplus by a sale of the debtor’s land 
encumbered with a mortgage trust, the trustee 
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can sell the land, after such judgment creditor 
has taken a second mortgage trust on the land, 
by which said suit was to stand continued for 
some six months and until the date fixed for the 
foreclosure of the second mortgage, with a pro- 
vision that if the first mortgage trust was 
foreclosed by sale before that date, then that 
the second mortgage trust should be foreclosed, 
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and that such judgment creditor should receive 
the surplus, especially where there was no 
injunction. Harris v. Beasley, 123 Tenn. 605, 
133 S.W. 1110, 1910 Tenn. LEXIS 29 (1911), 
superseded by statute as stated in, Figlio v. 
Shelley Ford, Inc., — S.W.2d —, 1988 Tenn. 
App. LEXIS 425 (Tenn. Ct. App. June 22, 1988). 


CHAPTER 5 
SALE ON EXECUTION 


Section 

26-5-101. 
26-5-102. 
26-5-108. 
26-5-104. 
26-5-105. 
26-5-106. 
26-5-107. 
26-5-108. 
26-5-109. 
26-5-110. 
26-5-111. 
26-5-112. 
26-5-113. 
26-5-114. 
26-5-115. 
26-5-116. 


Publication and posting of notice. 
Length of posting. 

Notice to defendant occupying land. 
Hour of sale. 

Plan of division of land. 

Transfer of corporate stock. 

Sale of intoxicating liquors. 

Unpaid taxes. 

Certificate to purchaser of land. 
Delivery of certificate on redemption. 
Purchaser’s right to deed. 

Deed of successor in office. 

Deed on redemption. 


Satisfaction set aside for want of title. 
Minimum acceptable price for property sold. 
Excess of sale price over debt — Use of property not sold. 


26-5-101. Publication and posting of notice. 


(a)(1) The officer making a levy on land shall publish such sale at least three 
(3) different times in a newspaper published in the county where the sale is 


to be made. 


(2) The first publication shall be at least twenty (20) days prior to the sale, 
unless the amount of the indebtedness for the payment of which the property 
is being sold does not amount to more than two hundred dollars ($200), in 
which event the owner of the property may order that advertisement be 
made by written notices posted as provided in § 35-5-103, instead of by 


notices published in a newspaper. 


(3) If no newspaper is published in the county in which the land is to be 
sold, the advertisement in a newspaper, unless ordered by court, is dis- 
pensed with and such land shall be sold in accordance with § 35-5-108. 
(b)(1) If the sale be of personalty, the officer shall advertise the time and 
place of the sale in at least five (5) public places in the officer’s county, one (1) 
of which shall be the door of the courthouse, and another, at the most public 
place in the neighborhood of the defendant. 

(2) Constables residing out of the district including the county seat, shall 
not be required to advertise the sale of personalty at the courthouse door. 


History. 
Code 1858, § 3039 (deriv. Acts 1813, ch. 103, 
§ 2; 1855-1856, ch. 83, § 3); Shan., § 4767; 


Code 1932, § 8897; Acts 1943, ch. 123, § 3; C. 
Supp. 1950, § 8897; Acts 1957, ch. 41, § 2; 
T.C.A. (orig. ed.), § 26-701. 


26-5-102 


Cross-References. 

Authority of judge to secure auctioneer, § 35- 
5-112. 

Sale on distress warrant for privilege taxes, 
§ 67-4-110. 


Section to Section References. 

This chapter is referred to in §§ 7-35-202, 
7-82-312, 18-6-105. 

This section is referred to in § 16-15-805. 


Textbooks. 


Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), § 722. 
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Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 32, 36, 43. 


Law Reviews. 
Forms of Relief, 4 Mem. St. U.L. Rev. 400. 
Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 


NOTES TO DECISIONS 


1. Return — Effect. 

Where the levy and the advertisement of the 
sale described the three tracts of land in a 
similar manner and the tracts were sold sepa- 
rately although the return shows that the sale 
was according to the levy and notice and that 


26-5-102. Length of posting. 


the property was bid off by a single purchaser, 
the return cannot be taken as meaning that the 
land was sold in a lump contrary to the law. 
Hughes v. Helms, 52 S.W. 460, 1898 Tenn. Ch. 
App. LEXIS 156 (1898). 


The advertisement of sale by posted written notice shall be at least twenty 
(20) days for land, and ten (10) days for all other kinds of property, except for 
the sale of fruits and vegetables, or other perishable articles, when the sale 
may be made after advertisement by the officer making the levy, on twenty- 
four (24) hours’ written notice thereof being posted in three (3) conspicuous 
places in the civil district of the place of levy and sale. 


History. 
Code 1858, § 3041; Acts 18938, ch. 16, § 1; 
Shan., § 4769; mod. Code 1932, § 8899; modi- 


Cross-References. 
Number and location of posting places, § 26- 
5-101. 


fied; T.C.A. (orig. ed.), § 26-702. 


26-5-103. Notice to defendant occupying land. 


If the defendant is in actual possession and occupation of the land levied on, 
the officer having the execution shall, at least twenty (20) days prior to such 
sale, serve the defendant with written notice, stating that the execution is 
levied on the land, and mentioning the time and place of sale; and sales made 
without the notice required in this section are voidable. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 36; 43; 25 Tenn. Juris., Wit- 
nesses, § 12. 


History. 

Code 1858, § 3042 (deriv. Acts 1799, ch. 14, 
§ -1591855-1856)ch. 183) °$°2); Shani, 78e4770; 
mod. Code 1932, § 8900; T.C.A. (orig. ed.), 
§ 26-703. 


NOTES TO DECISIONS 


Analysis . —Occupancy by Defendant as Basis. 
. —Lack of Notice — Effect on Sale. 
—Who Not Entitled. 


. —Remainderman’s Permissive Possession. 


1. Liberal Statutory Construction for Debtor. 
2. Notice — Necessity. 


291 


7. —General Sessions Court Execution. 

8. —Proof of Want of Possession — When 
Proper. 

9. —Waiver of Notice. 

10. —Estoppel. 

11. Notice — Requisites. 

12. —Service of Notice. 

13. —Description of Land. 

14. —Time and Place of Sale. 

15. —Particular Sale. 

16. Proof of Notice. 

17. —Sheriff — Testimony as to Giving Notice. 

18. —Recitals in Officer’s Return or Deed. 

19. —Absence of Recital of Notice in Return or 
Deed. 

20. Sufficiency of Notice — Determination. 


1. Liberal Statutory Construction for 
- Debtor. 

The failure to give the required notice will be 
fatal, although the defendant knew of the sale, 
was present at it, and did not object for want of 
notice, unless his conduct at the sale amounted 
to a waiver of his statutory right. Carney v. 
Carney, 18 Tenn. 491, 1837 Tenn. LEXIS 65 
(1837). 

The right conferred upon the debtor by the 
statute should not be taken away by construc- 
tion; and the duty it imposes on the officer is 
plain and simple. Richards v. Meeks, 30 Tenn. 
455, 1850 Tenn. LEXIS 154 (1850); Hinson v. 
Hinson, 37 Tenn. 322, 1858 Tenn. LEXIS 7 
(1858); Prater v. McDonough, 75 Tenn. 670, 
1881 Tenn. LEXIS 165 (1881). 

The failure to give the required notice will be 
fatal, although the defendant knew of the sale, 
was present at it, and did not object for want of 
notice, unless his conduct at the sale amounted 
to a waiver of his statutory right. Carney v. 
Carney, 18 Tenn. 491, 1837 Tenn. LEXIS 65 
(1837); Richards v. Meeks, 30 Tenn. 455, 1850 
Tenn. LEXIS 154 (1850); Hinson v. Hinson, 37 
Tenn. 322, 1858 Tenn. LEXIS 7 (1858); Prater v. 
McDonough, 75 Tenn. 670, 1881 Tenn. LEXIS 
165 (1881). 


2. Notice — Necessity. 


3. —Occupancy by Defendant as Basis. 

The notice required applies only to the tract 
of land of which the defendant is in the actual 
possession; and, where the defendant resided 
on one tract, and had two other tracts adjoin- 
ing, all held by separate deeds, and they were 
all levied on and sold as one tract, without 
giving him the required notice, the sale was 
held to be void as to the tract upon which he 
resided, but valid as to the other two tracts 
upon which he did not reside. Farquhar v. 
Toney, 24 Tenn. 502, 1844 Tenn. LEXIS 120 
(1844). 

Notice of execution sale of land is not neces- 
sary, unless the defendant in the execution is in 
the actual possession and occupancy of the land 
levied on and to be sold. Farquhar v. Toney, 24 
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Tenn. 502, 1844 Tenn. LEXIS 120 (1844); 
Prater v. McDonough, 75 Tenn. 670, 1881 Tenn. 
LEXIS 165 (1881); Christian v. Mynatt, 79 
Tenn. 615, 1883 Tenn. LEXIS 115 (1883). 

The notice required by this section is re- 
quired only where the judgment defendant is in 
actual possession of the tract of land sold and 
occupying the same at the time of sale. Hames 
v. Archer Paper Co., 45 Tenn. App. 1, 319 
S.W.2d 252, 1958 Tenn. App. LEXIS 108 (Tenn. 
Ct. App. 1958). 


4, —Lack of Notice — Effect on Sale. 

Execution sale of land, without the required 
notice to the defendant in possession, is void- 
able. Trott & M’Broom v. M’Gavock & Gordon’s 
Lessee, 9 Tenn. 469, 1831 Tenn. LEXIS 27 
(1831); Rogers v. Jennings’ Lessee, 11 Tenn. 
307, 11 Tenn. 308, 1832 Tenn. LEXIS 48 (1832); 
Loyd v. Anglin’s Lessee, 15 Tenn. 427, 15 Tenn. 
428, 1835 Tenn. LEXIS 19 (1835); Mitchell v. 
Lipe, 16 Tenn. 179, 1835 Tenn. LEXIS 72 
(1835); Jones v. Planters’ Bank, 22 Tenn. 76, 
1842 Tenn. LEXIS 29 (1842); Farquhar v. 
Toney, 24 Tenn. 502, 1844 Tenn. LEXIS 120 
(1844); Helms v. Alexander, 29 Tenn. 44, 1849 
Tenn. LEXIS 4 (1849); White v. Chestnut’s 
Lessee, 30 Tenn. 79, 1850 Tenn. LEXIS 60 
(1850); Lafferty v. Conn, 35 Tenn. 221, 1855 
Tenn. LEXIS 43 (1855); Henry v. Keys, 37 Tenn. 
488, 1858 Tenn. LEXIS 44 (1858); Shannon v. 
Erwin, 58 Tenn. 337, 1872 Tenn. LEXIS 268 
(1872); Anderson v. Lyons, 2 Cooper’s Tenn. Ch. 
61 (1874); Prater v. McDonough, 75 Tenn. 670, 
1881 Tenn. LEXIS 165 (1881); Ryther v. Black- 
well, 113 Tenn. 182, 87 S.W. 260, 1904 Tenn. 
LEXIS 14 (1904); Hames v. Archer Paper Co., 
45 Tenn. App. 1, 319 S.W.2d 252, 1958 Tenn. 
App. LEXIS 108 (Tenn. Ct. App. 1958). 

Where the judgment debtor’s land was sold 
under execution sale while he occupied it with- 
out the statutory notice of 20 days, the sale was 
set aside as a nullity. Harris v. Hutchinson, 3 
Shan. 455 (1875). 

Where the judgment debtor was not served 
with notice of levy and date and place of sale, 
the execution sale was set aside. Knight v. 
Mackey, Nesbit & Co., 8 Tenn. Civ. App. 177 
(1917). 


5. —Who Not Entitled. 

Person to whom conveyance by execution 
debtor was fraudulent and void, was not en- 
titled to notice of the levy and the time and 
place of the sale. Cooper v. Cooper, 22 Tenn. 
App. 473, 124 S.W.2d 264, 1938 Tenn. App. 
LEXIS 48 (Tenn. Ct. App. 1938). 

Only the judgment defendant and not an- 
other party claiming title to the land is entitled 
to notice under this section and such other 
person cannot question the validity of the ex- 
ecution sale for failure to give notice to the 
judgment defendant. Hames v. Archer Paper 
Co., 45 Tenn. App. 1, 319 S.W.2d 252, 1958 
Tenn. App. LEXIS 108 (Tenn. Ct. App. 1958). 
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6. —Remainderman’s Permissive Posses- 
sion. 

Remainderman in possession of land by per- 
mission of the life tenant is not in actual 
possession within meaning of statute. He is not 
in possession of his own right. Davis v. Brown, 
62 S.W. 381, 1901 Tenn. Ch. App. LEXIS 50 
(1901). 


7. —General Sessions Court Execution. 

Notice of sale under venditioni exponas from 
the judgment of condemnation under a levy of a 
justice’s (now general sessions court’s) execu- 
tion is just as necessary as if the execution had 
been begun and ended by the sheriff. Rogers v. 
Jennings’ Lessee, 11 Tenn. 307, 11 Tenn. 308, 
1832 Tenn. LEXIS 48 (1832); Henry v. Wilson, 
77 Tenn. 176, 1882 Tenn. LEXIS 33 (1882). 


8. —Proof of Want of Possession — When 
Proper. 

Where three tracts of land were levied on and 
sold as one tract, and the execution defendant 
seeks to prove that the required notice was not 
given as the sheriff returned, it may be proved 
that the defendant was not in possession of two 
of the tracts in controversy, though he was in 
possession of the other. Farquhar v. Toney, 24 
Tenn. 502, 1844 Tenn. LEXIS 120 (1844). 


9. —Waiver of Notice. 

Defendant in possession waived written no- 
tice where he was present at sale with actual 
notice and agreed that lessor of plaintiff should 
purchase the property. Noe’s Lessee v. Purchap- 
ile, 13 Tenn. 215, 1833 Tenn. LEXIS 142 (1833). 

Notice may be waived by express words or 
acts equivalent thereto; and if the defendant is 
present, promotes the sale, assists in making it, 
and has an understanding with the purchaser 
for his benefit, such conduct will amount to a 
waiver of the required notice. Noe’s Lessee v. 
Purchapile, 13 Tenn. 215, 1833 Tenn. LEXIS 
142 (1833); Wilson v. Hudson, 16 Tenn. 398, 
1835 Tenn. LEXIS 94 (1835); Carney v. Carney, 
18 Tenn. 491, 1837 Tenn. LEXIS 65 (1837); 
Richards v. Meeks, 30 Tenn. 455, 1850 Tenn. 
LEXIS 154 (1850); Hinson v. Hinson, 37 Tenn. 
322, 1858 Tenn. LEXIS 7 (1858). 

The required notice is not waived by the 
defendant’s requesting the officer to levy upon a 
particular tract of land. Mitchell v. Lipe, 16 
Tenn. 179, 1835 Tenn. LEXIS 72 (1835). 


10. —Estoppel. 

It was not necessary for a mother and son to 
have notice in writing of the levy of execution 
and the time and sale of their property where 
the mother disclaimed ownership and was 
therefore estopped, and where the son claimed 
under a fraudulent conveyance. Cooper v. Coo- 
per, 22 Tenn. App. 473, 124 S.W.2d 264, 1938 
Tenn. App. LEXIS 48 (Tenn. Ct. App. 1938). 


11. Notice — Requisites. 


12. —Service of Notice. 
The officer having charge of the execution 
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must serve the notice personally on the defen- 
dant, if this can be done, but if not, the notice 
may be left at his residence in proper hands. 
White v. Chestnut’s Lessee, 30 Tenn. 79, 1850 
Tenn. LEXIS 60 (1850); Richards v. Meeks, 30 
Tenn. 455, 1850 Tenn. LEXIS 154 (1850). 

If the notice be left at the debtor’s residence, 
it should be left with some member of the 
family; or, if this cannot be done, it should be 
placed in some conspicuous place in or about 
the house, so as to attract attention on his 
return. White v. Chestnut’s Lessee, 30 Tenn. 79, 
1850 Tenn. LEXIS 60 (1850). 

Posting the notice on the front door of the 
shop used by the debtor, on the lots sold, is not 
sufficient, though its contents were known by 
the debtor 20 days before the day of sale. 
Richards v. Meeks, 30 Tenn. 455, 1850 Tenn. 
LEXIS 154 (1850). 

Leaving notice with a tenant residing on the 
land, or “with a Mrs. Griffin, a woman with 
whom said Collins (the defendant) had been 
living as I (the officer) was informed,” is not 
sufficient. Lafferty v. Conn, 35 Tenn. 221, 1855 
Tenn. LEXIS 438 (1855). 


13. —Description of Land. 

The notice must correctly and accurately 
describe the land to be sold, which must be the 
land levied on and conveyed by the sheriff's 
deed; and a notice containing wholly false or 
mistaken description of the premises must be 
treated as a nullity. Helms v. Alexander, 29 
Tenn. 44, 1849 Tenn. LEXIS 4 (1849). 


14. —Time and Place of Sale. 

The notice must specify both the time and 
place of sale. Hinson v. Hinson, 37 Tenn. 322, 
1858 Tenn. LEXIS 7 (1858). 


15. —Particular Sale. 

The notice of the sale of land under execution 
must be of the particular sale, and its defects 
cannot be obviated or supplied by notice of a 
previously advertised sale which did not take 
place. Prater v. McDonough, 75 Tenn. 670, 1881 
Tenn. LEXIS 165 (1881). 


16. Proof of Notice. 


17. —Sheriff — Testimony as to Giving 
Notice. 

It is competent for the sheriff to give evidence 
of his own failure to give the required notice of 
the time and place of sale of land. Valentine v. 
Cooley, 19 Tenn. 613, 1838 Tenn. LEXIS 97 
(1838). 

The sheriffs parol testimony in explanation 
of his return, but not in contradiction thereof, is 
admissible to show that notice was given to the 
defendant in actual possession of land sold by 
him, where the return stated that the adver- 
tisement and notice had been waived, which he 
explained, by his testimony, had reference 
alone to newspaper advertisement and notice 
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by posters of the sale. Leonard v. O’Neal, 84 
Tenn. 158, 1885 Tenn. LEXIS 131 (1885). 


18. —Recitals in Officer’s Return or Deed. 

The recital of the fact of service of notice 
according to law, made in the sheriffs return or 
deed, is prima facie evidence that the required 
notice was given, but this presumption is sub- 
ject to rebuttal by parol or aliunde evidence; 
but the burden of proof is on the party denying 
that the notice was given to show that it was 
not given. Rogers v. Jennings’ Lessee, 11 Tenn. 
307, 11 Tenn. 308, 1832 Tenn. LEXIS 48 (1832); 
Loyd v. Anglin’s Lessee, 15 Tenn. 427, 15 Tenn. 
428, 1835 Tenn. LEXIS 19 (1835); Mitchell v. 
Lipe, 16 Tenn. 179, 1835 Tenn. LEXIS 72 
(1835); Simmons v. McKissick, 25 Tenn. 259, 
1845 Tenn. LEXIS 74 (1845); Elliot v. Schultz, 
29 Tenn. 234, 1849 Tenn. LEXIS 55 (1849); 
White v. Chestnut’s Lessee, 30 Tenn. 79, 1850 
Tenn. LEXIS 60 (1850); Childress v. Harrison, 
60 Tenn. 410, 1872 Tenn. LEXIS 523 (1873); 
Downing v. Stephens, 60 Tenn. 454, 1872 Tenn. 
LEXIS 532 (1873); Bledsoe v. McCorry, 68 Tenn. 
320, 1878 Tenn. LEXIS 16 (1878); Hutton v. 
Campbell, 78 Tenn. 170, 1882 Tenn. LEXIS 160 
(1882); Burnett v. Austin, 78 Tenn. 564, 1882 
Tenn. LEXIS 224 (1882); Christian v. Mynatt, 
79 Tenn. 615, 1883 Tenn. LEXIS 115 (1883); 
Sheafer v. Mitchell, 109 Tenn. 181, 71 S.W. 86, 
1902 Tenn. LEXIS 68 (1902); York & Robinson 
v. Byars, 131 Tenn. 38, 173 S.W. 435, 1914 
Tenn. LEXIS 82 (1915); Siler v. Siler, 152 Tenn. 
379, 277 S.W. 886, 1925 Tenn. LEXIS 80 (1925). 

Marshal’s recitation of notice in return and 
deed is not sustained by his deputy’s mere 
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statement, not a written official return en- 
dorsed, that the written notice was given to the 
defendant. Elliot v. Schultz, 29 Tenn. 234, 1849 
Tenn. LEXIS 55 (1849). 

A recital in the sheriffs return that he sold 
the land, after giving “due notice by written 
advertisement, as required by law,” does not 
import that he had given the required notice to 
the execution debtor in actual possession of the 
land. Downing v. Stephens, 60 Tenn. 454, 1872 
Tenn. LEXIS 532 (1873); Sheafer v. Mitchell, 
109 Tenn. 181, 71 S.W. 86, 1902 Tenn. LEXIS 
68 (1902). 

If there be no recital of notice in the sheriff's 
return or deed, notice will not be presumed, and 
the purchaser must show by proof that, in the 
particular case, notice was not necessary or not 
required by law. Downing v. Stephens, 60 Tenn. 
454, 1872 Tenn. LEXIS 532 (1873). 


19. —Absence of Recital of Notice in Re- 
turn or Deed. 

If the return is not shown, though the sher- 
iffs deed and the proof is silent as to the fact of 
the service of the required notice, it will be 
presumed that the officer did his duty and gave 
the notice. Sheafer v. Mitchell, 109 Tenn. 181, 
71 5S.W. 86, 1902 Tenn. LEXIS 68 (1902); Siler v. 
Siler, 152 Tenn. 379, 277 S.W. 886, 1925 Tenn. 
LEXIS 80 (1925). 


20. Sufficiency of Notice — Determina- 
tion. 

The sufficiency of the notice is a question of 
law and construction for the court to determine, 
and not for the jury. Helms v. Alexander, 29 
Tenn. 44, 1849 Tenn. LEXIS 4 (1849). 


Execution sales shall be made between the hours of nine o’clock a.m. (9:00 


a.m.) and seven o’clock p.m. (7:00 p.m.). 


History. 

Code 1858, § 3038 (deriv. Acts 1807, ch. 99, 
§ 1); Shan., § 4766; Code 1932, § 8896; T.C.A. 
(orig. ed.), § 26-704; Acts 2017, ch. 187, § 1. 


Amendments. 

The 2017 amendment substituted “between 
the hours of nine o’clock a.m. (9:00 a.m.) and 
seven o'clock p.m. (7:00 p.m.)” for “between the 
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hours of ten o’clock in the forenoon (10:00 a.m.) 
and four o’clock in the afternoon (4:00 p.m.)”. 


Effective Dates. 
Acts 2017, ch. 187, § 3. April 19, 2017. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 37. 


At any time before ten o'clock a.m. (10:00 a.m.), on the day of sale, the 
defendant may deliver to the officer a plan of division of the lands levied on, 
subscribed by the defendant, and it shall, in that case, be the duty of the officer 
to sell, according to the plan, so much of the land as may be necessary to satisfy 
the debt and costs, and no more. If no such plan is furnished, the officer may 


sell without any division. 
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History. Textbooks. 

Code 1858, § 3048 (deriv. Acts 1799, ch. 14, Tennessee Jurisprudence, 12 Tenn. Juris., 
§ 3); Shan., § 4771; Code 1932, § 8901; T.C.A. Executions, § 38. 
(orig. ed.), § 26-705. 


NOTES TO DECISIONS 


1. Trust Deeds. trust deed must be offered in parcels as desig- 

In a sale of lands under a trust deed, where nated in the plan of division. Doty v. Federal 
prior to the sale, defendant delivered to the Land Bank, 169 Tenn. 496, 89 S.W.2d 337, 1935 
officer conducting the sale a plan of division of Tenn. LEXIS 75 (1936), rehearing denied, 169 
the lands levied on, the land covered by the ‘Tenn. 496, 90 S.W.2d 527 (1936). 


26-5-106. Transfer of corporate stock. 


(a) Upon the sale of corporate stock or shares by execution, the officer, on 
receiving from the purchaser the amount of the purchaser’s bid, shall execute 
and deliver to the purchaser an assignment of the certificate of shares sold. 

(b) The officer’s return of the sale on the back of the execution shall be notice 
to all the world of the fact of sale. 

(c) On presentation to the proper officer of the company of such assignment, 
the officer shall transfer the shares on the proper book, to the purchaser or 
assignee. 


History. Private, ch. 163, § 16); Shan., § 4780; mod. 
Code 1858, § 3053 (deriv. Acts 1857-1858 Code 1932, § 8910; T.C.A. (orig. ed.), § 26-706. 


26-5-107. Sale of intoxicating liquors. 


(a) In any suit at law or in equity, whether now pending or hereafter 
instituted, wherein an attachment is issued and levied upon intoxicating 
liquors, and/or wherein an execution is awarded and levied upon intoxicating 
liquors, such liquors may be sold by the levying officer by advertising such 
liquor for sale in the same way and manner now provided by law for the sale 
of any other property attached or levied upon by an execution. 

(b) The purchaser of such intoxicating liquors at such attachment and/or 
execution sale shall be authorized to transport such liquors from the place of 
sale to any place beyond the boundaries of this state, or to any county within 
the state, only in event the sale of intoxicating liquors is authorized and 
legalized in such other county. 

(c) Before such purchaser shall transport from the place of sale the liquors 
so purchased, the purchaser shall procure a permit from the officer making the 
sale, which permit shall state the name or style of the case or suit, the name. 
of the court in which the same is pending, the quantity of liquors so sold, and 
the price paid by the purchaser, and the permit shall constitute a bill of sale to 
the purchaser, and shall be carried in person by the purchaser, the purchaser’s 
agent or employee, as such person transports such intoxicating liquors to its 
destination. 

(d) This section shall not authorize the sale of intoxicating liquors, as now 
defined by the laws in force in this state, in any other way or manner, nor for 
any other purpose, except as hereinabove provided; provided, however, the 
judgment creditor, if he be the purchaser, may sell such liquors to any licensed 
dealer. 
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Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 17. 


History. 

Acts 1937, ch. 306, §§ 1-4; mod. C. Supp. 
1950, §§ 8964.1-8964.4; T.C.A. (orig. ed.), 
§§ 26-707 — 26-710. 


Section to Section References. 
This section is referred to in § 39-17-701. 


26-5-108. Unpaid taxes. 


(a) Whenever real estate is sold under a decree of any court, it shall be the 
duty of the judge of the court, before the sale is confirmed to the purchaser, 
while the funds are in court, to have a reference, to the clerk or clerk and 
master, while the funds are in court, to ascertain if, upon the day of sale, there 
were any taxes due and unpaid which were a lien upon the real estate; and, if 
it is found that there were such taxes, a decree shall be entered in the cause 
stating the amount of taxes, and directing the clerk and master or clerk to pay 
the taxes out of the first money collected from the sale of the real estate. 

(b) In ascertaining the taxes due under a reference as required by subsec- 
tion (a), the clerk or clerk and master shall issue to each of the officials charged 
with the collection of any taxes that might or could be a lien on the property, 
a statement giving the style and number of the cause, a description of the 
property sold, and the name of the party or parties out of whom the title is or 
is to be divested; whereupon, each of the officials shall certify to the clerk or 
clerk and master an itemized statement of the taxes, interest, penalties, and 
costs that are at that date a lien upon the land in the official’s hands for 
collection, from which statement the clerk or clerk and master shall report to 


the court the amount of taxes, interest, penalties, and costs that is a lien on the 
land. 


History. 

Acts 1871, ch. 68, § 1; Acts 1897, ch. 9, §§ 1, 
2; Shan., §§ 969-969a2; Code 1932, §$ 1678- 
1680; T.C.A. (orig. ed.), §§ 26-711 — 26-713; 
Acts 2005, ch. 429, § 4. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Ex- 


ecutions, § 49; 16 Tenn. Juris., Judicial Sales, 
§ 46; 21 Tenn. Juris., Reference and Commis- 
sioners, §§ 3, 7. 


Attorney General Opinions. 

Court clerk’s application of delinquent tax 
sale proceeds to pay taxes for subsequent years. 
OAG 12-85, 2012 Tenn. AG LEXIS 86 (9/10/12). 


NOTES TO DECISIONS 


Analysis 15. —Status of Tax Lien. 
16. —Sale of Land Under Decree. 


1. Construction and Interpretation. + oy: 
2. —Application of Rule Before Statute. “ ee Ra nae 
3. —Object of Statute. 19. —Application of Purchase Money. 
4. —State Court Judges Covered. Die Maateiad 4ahili¢ 
; y. 

5. —Special Assessment Taxes. DA supe ICA: an await erat 
6. —Abutting Property Penalties. : 
7. Reference for Taxes. 1. Construction and Interpretation. 
8. —Time for Reference. 
9. —Effect of Reference and Order on Lien. 2. —Application of Rule Before Statute. 
10. —Lack of Reference or Order. The rule in the statute was applied and 
11. —Refund of Purchase Money Notes for enforced before its enactment. Ellis v. Foster, 54 

Payment of Taxes. Tenn. 131, 1872 Tenn. LEXIS 30 (1872); Wil- 
12. —Taxes Covered. liams v. Whitmore, 77 Tenn. 262, 1882 Tenn. 
13. —Intervention of State, County, or City. LEXIS 49 (1882); State v. Hill, 87 Tenn. 638, 11 
14, Tax Lien. S.W. 610, 1889 Tenn. LEXIS 15 (1889). 
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Before the enactment of this statute, and 
independent of it, a purchaser was entitled to 
credit for taxes discharged by him, either before 
or after the confirmation of the report of sale, 
where the land was not sold subject to the 
charge of taxes, or where the purchaser did not 
understand that he was to take the land subject 
to such burden. Ellis v. Foster, 54 Tenn. 131, 
1872 Tenn. LEXIS 30 (1872); Childress v. 
Vance, 60 Tenn. 406, 1872 Tenn. LEXIS 522 
(1873); Williams v. Whitmore, 77 Tenn. 262, 
1882 Tenn. LEXIS 49 (1882); Lockhart v. Gee, 2 
Cooper’s Tenn. Ch. 332 (1877). 


3. —Object of Statute. 

The first object was to expedite and insure 
the collection of taxes. Its second object was to 
settle the controversy as to whether the pur- 
chaser was entitled to have the taxes paid out 
of the purchase money. State v. Hill, 87 Tenn. 
638, 11 S.W. 610, 1889 Tenn. LEXIS 15 (1889). 


4, —State Court Judges Covered. 

This statute imposes duties upon the judge of 
a state court that a state legislature cannot 
impose upon federal judges; federal judges are 
vested with full equitable jurisdiction and dis- 
cretion to fix the terms of sale and impose 
conditions in the decree confirming the sale, 
and this equitable jurisdiction must be exer- 
cised uniformly throughout the United States 
and it cannot be limited or controlled by a state 
legislature. Mercantile Trust Co. v. Tennessee 
C. R. Co., 294 F. 483, 1923 U.S. App. LEXIS 
2510 (6th Cir. Tenn. 1923). 


5. —Special Assessment Taxes. 

Special assessment taxes of a drainage dis- 
trict were not “taxes” within the meaning of 
these provisions requiring a reference for taxes 
in land sales. Obion County use of North Fork 
Drainage Dist. v. Massengill, 177 Tenn. 477, 
151 S.W.2d 156, 1941 Tenn. LEXIS 17 (1941). 


6. —Abutting Property Penalties. 

Where Abutting Property Act (Public Acts 
1907, ch. 341), did not provide for penalties the 
master was not entitled to impose penalties 
provided for by city ordinance. State v. Collier, 
165 Tenn. 28, 52 S.W.2d 361, 1932 Tenn. LEXIS 
22 (1932). 


7. Reference for Taxes. 


8. —Time for Reference. 

The reference may be had after confirmation 
of sale, at any time while the available funds 
are under the control of the court. Williams v. 
Whitmore, 77 Tenn. 262, 1882 Tenn. LEXIS 49 
(1882); State v. Hill, 87 Tenn. 638, 11 S.W. 610, 
1889 Tenn. LEXIS 15 (1889); Brown v. Tim- 
mons, 110 Tenn. 148, 72 S.W. 958, 1902 Tenn. 
LEXIS 48 (1903). 


9. —Effect of Reference and Order on 
Lien. 

Where the taxes are ascertained by the ref- 

erence, and an order is made for their payment 
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out of the purchase money, the lien is trans- 
ferred from the realty to the fund, and the state 
must look to the fund. State v. Hill, 87 Tenn. 
638, 11 S.W. 610, 1889 Tenn. LEXIS 15 (1889). 


10. —Lack of Reference or Order. 

Where no reference is made to ascertain the 
taxes, and no order is made for their payment 
out of the purchase money, the lien will con- 
tinue against the property. State v. Hill, 87 
Tenn. 638, 11 S.W. 610, 1889 Tenn. LEXIS 15 
(1889). 


11. —Refund of Purchase Money Notes for 
Payment of Taxes. 

Where, after the confirmation of the sale, the 
court orders the purchase money notes to be 
delivered to the creditors or their solicitors, and 
they are so delivered, without the payment of 
taxes, the court may, at the same term, order 
funds to be refunded for the payment of the 
taxes, for such funds are under the control of 
the court during the term. The omission of the 
court to perform its duty in making the refer- 
ence, before the confirmation of the sale, will 
not prejudice the rights of the purchaser. Wil- 
lams v. Whitmore, 77 Tenn. 262, 1882 Tenn. 
LEXIS 49 (1882). 


12. —Taxes Covered. 

Order of reference in suit to recover taxes 
covers not only taxes sued upon but also taxes 
due against property at time of reference. State 
v. Collier, 160 Tenn. 403, 23 S.W.2d 897, 1929 
Tenn. LEXIS 120 (1930), superseded by statute 
as stated in, Toler by Lack v. City of Cookeville, 
952 S.W.2d 831, 1997 Tenn. App. LEXIS 89 
(Tenn. Ct. App. 1997). 


13. —Intervention of State, County, or 
City. 

Where the state, county, and city are not 
parties to the suit, they will not be concluded by 
anything done or omitted to be done therein, as 
to the taxes due them, without some opportu- 
nity to assert their claims. State v. Hill, 87 
Tenn. 638, 11 S.W. 610, 1889 Tenn. LEXIS 15 
(1889); Dunn v. Dunn, 99 Tenn. 598, 42 S.W. 
259, 1897 Tenn. LEXIS 70 (1897). 

The taxes due on mortgaged lands, at the 
date of a foreclosure sale made under decree of 
court, will be ascertained by proper reference, 
and ordered paid out of the proceeds of the sale, 
upon the court’s own motion, without any in- 
tervention of the state, county, or city entitled 
to the tax. Dunn v. Dunn, 99 Tenn. 598, 42 S.W. 
259, 1897 Tenn. LEXIS 70 (1897). 


14. Tax Lien. 


15. —Status of Tax Lien. 

The lien for taxes is superior to the mortgage 
lien, whether the taxes accrue before or after 
the mortgage is executed, and the taxes will be 
paid out of the proceeds of the sale in a foreclo- 
sure suit. State v. Hill, 87 Tenn. 638, 11 S.W. 
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610, 1889 Tenn. LEXIS 15 (1889); Dunn v. 
Dunn, 99 Tenn. 598, 42 S.W. 259, 1897 Tenn. 
LEXIS 70 (1897). 

The tax lien is a superior lien upon the land, 
and overrides all liens, mortgages, and encum- 
brances of whatever kind there might be upon 
the property. State v. Hill, 87 Tenn. 638, 11 S.W. 
610, 1889 Tenn. LEXIS 15 (1889); Dunn v. 
Dunn, 99 Tenn. 598, 42 S.W. 259, 1897 Tenn. 
LEXIS 70 (1897). 


16. —Sale of Land Under Decree. 

Tax lien is not lost by sale of land under 
decree. State v. Hill, 87 Tenn. 638, 11 S.W. 610, 
1889 Tenn. LEXIS 15 (1889); Dunn v. Dunn, 99 
Tenn. 598, 42 S.W. 259, 1897 Tenn. LEXIS 70 
(1897). 


17. Liability for Taxes. 


18. —Purchaser. 

Purchaser of land at judicial sale may recover 
of the owner the taxes that were a lien thereon 
where he has paid the same. Childress v. Vance, 
60 Tenn. 406, 1872 Tenn. LEXIS 522 (1873); 
Williams v. Whitmore, 77 Tenn. 262, 1882 Tenn. 
LEXIS 49 (1882); Mayor of Nashville v. Cowan, 
78 Tenn. 209, 1882 Tenn. LEXIS 165 (1882). 

Taxes accruing between the date of a chan- 
cery sale and its confirmation must be paid out 
of the proceeds of the property sold, and not by 
the purchaser; and this is true though the 
purchaser’s notes bear the date of the sale, for 
the day of the sale is the day when the sale 
becomes complete and effective by confirma- 
tion. Rogers v. Rogers, 101 Tenn. 428, 47 S.W. 
701, 1898 Tenn. LEXIS 85 (1898). 

The delinquent tax laws contemplate that 
the purchaser at a tax sale shall acquire title 
free from tax liens, and that a reference should 
be ordered to determine the amount of taxes 
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due on the property, other than those sued for; 
but this reference may be made after sale, 
before confirmation, and, indeed, even after 
confirmation before distribution of the proceeds 
of the sale. State v. Southern Lumber Mfg. Co., 
165 Tenn. 671, 57 S.W.2d 454, 1932 Tenn. 
LEXIS 102 (1933). 


19. —Application of Purchase Money. 

The purchaser of land under a decree of court 
is entitled to have the property relieved of all 
encumbrances for unpaid taxes that are a lien 
thereon; and where, after the confirmation of 
the sale and the vestiture of the title in the 
purchaser, the purchase money notes are deliv- 
ered, by the clerk and master, to the beneficiary 
entitled to whole proceeds thereof, who was the 
vendor enforcing the lien, the purchaser, in a 
settlement with him, is entitled to have the 
purchase money abated and the notes credited 
with the amount of such taxes; and where such 
beneficiary has been overpaid, the purchaser is 
entitled to recover the same from him. Brown v. 
Timmons, 110 Tenn. 148, 72 S.W. 958, 1902 
Tenn. LEXIS 48 (1903). 


20. —Master’s Liability. 

Master was personally liable for curb and 
sidewalk taxes where decree directed master to 
ascertain taxes and pay same. Tarpley v. Mar- 
shall, 1 Tenn. Civ. App. (1 Higgins) 215 (1910). 


21. Limitations — Effect. 

This proceeding is in effect one for the collec- 
tion of taxes, and the running of the statute of 
limitations is arrested, upon the filing of the bill 
seeking a sale of the land, as to taxes properly 
assessed upon the land and not barred at the 
time, whether accruing before or after the filing 
of the bill. Barnes v. Brown, 1 Tenn. Ch. App. 
726 (1901). 


26-5-109. Certificate to purchaser of land. 


On the sale of land by execution, the officer shall give to the purchaser a 
certificate, if demanded, of the fact, stating the date of sale, the amount of the 
bid, the execution under which the land is sold, and the description of the land 


as given in the levy. 


History. 
Code 1858, § 3054; Shan., § 4781; Code 
1932, § 8911; T.C.A. (orig. ed.), § 26-714. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 41. 


26-5-110. Delivery of certificate on redemption. 


If the land is redeemed, the purchaser or purchaser’s assignee shall assign 
and deliver the sheriffs certificate to the person redeeming. 


26-5-111 


History. 
Code 1858, § 3055; Shan., § 4782; Code 
1932, § 8912; T.C.A. (orig. ed.), § 26-715. 


Cross-References. 
Redemption from sale, title 66, ch. 8. 


26-5-111. Purchaser’s right to deed. 
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Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 41, 48. 


The purchaser, after payment of the money bid at execution, or the person 
succeeding to the purchaser’s rights, may, at any time, either within or after 
the expiration of the two (2) years allowed for redemption, demand from the 
officer or the officer’s successor a deed, who shall execute it accordingly. 


History. 
Code 1858, § 3056; Shan., § 4783; Code 
1932, § 8913; T.C.A. (orig. ed.), § 26-716. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 41, 48. 


NOTES TO DECISIONS 


Analysis 


. Deed Requisites. 

—Necessary Recitals. 

—Variance of Deed from Sheriffs Return. 
—KErrors Not Vitiating Deed. 

—Deputy Sheriff Making Deed. 

Lapse of Time — Effect. 

Estoppel of Purchaser to Deny Recitals. 


. Deed Requisites. 


ye meee ad lo pee 


. —Necessary Recitals. 

Recital in a sheriffs deed of land sold by him 
that he “legally advertised and made known” 
the time and place of sale is prima facie evi- 
dence of the advertising and giving the re- 
quired notice to the judgment debtor in posses- 
sion of the land. Rogers v. Jennings’ Lessee, 11 
Tenn. 307, 11 Tenn. 308, 1832 Tenn. LEXIS 48 
(1832); Loyd v. Anglin’s Lessee, 15 Tenn. 427, 15 
Tenn. 428, 1835 Tenn. LEXIS 19 (1835); Sim- 
mons v. McKissick, 25 Tenn. 259, 1845 Tenn. 
LEXIS 74 (1845); York & Robinson v. Byars, 
131 Tenn. 38, 173 S.W. 435, 1914 Tenn. LEXIS 
82 (1915). 

The sheriffs deed must recite everything 
necessary to make a valid title, and if it fails to 
recite the existence of a judgment, execution, 
and levy, it is fatally defective. It will not be 
sufficient to show, by parol or record proof, that 
in fact there was a judgment, execution, and 
levy, for their existence must be recited in the 
deed. Byers v. Wheatley, 62 Tenn. 160, 1873 
Tenn. LEXIS 158 (1873); Lemons v. Wilson, 65 
Tenn. 143, 1873 Tenn. LEXIS 324 (1884); Har- 
lan v. Harlan, 82 Tenn. 107, 1884 Tenn. LEXIS 
112 (1884); Hyder v. Butler, 103 Tenn. 289, 52 
S.W. 876, 1899 Tenn. LEXIS 107 (1899). 

When the judgment, execution and levy are 
produced, they must correspond with the recit- 
als of the deed. A material variance between the 
recitals in the sheriffs deed and the record will 


be fatal, and cannot be cured by proof. Byers v. 
Wheatley, 62 Tenn. 160, 1873 Tenn. LEXIS 158 
(1873); Lemons v. Wilson, 65 Tenn. 143, 1873 
Tenn. LEXIS 324 (1884); Harlan v. Harlan, 82 
Tenn. 107, 1884 Tenn. LEXIS 112 (1884); Hyder 
v. Butler, 103 Tenn. 289, 52 S.W. 876, 1899 
Tenn. LEXIS 107 (1899). 


3. —Variance of Deed from Sheriffs Re- 
turn. 

If there is any variance between the recitals 
of the deed and those of the return made after 
the sale, and forming no part of the levy, the 
deed prevails. The return of the sale is not 
necessary to a deraignment of the purchaser’s 
title, is immaterial as evidence of title, and may 
be averred against, and its recitals in relation 
to the character of the title conveyed are not 
evidence. Stinson’s Lessee v. Russell, 2 Tenn. 
40, 1809 Tenn. LEXIS 3 (1809); Mitchell v. Lipe, 
16 Tenn. 179, 1835 Tenn. LEXIS 72 (1835); 
Rogers’ Lessee v. Cawood, 31 Tenn. 142, 1851 
Tenn. LEXIS 36 (1851); Harlan v. Harlan, 82 
Tenn. 107, 1884 Tenn. LEXIS 112 (1884). 


4. —Errors Not Vitiating Deed. 

Erroneous recital of dates of judgment and 
levy will not vitiate the sheriffs deed, where 
there is enough to identify the record and 


process with those produced. Harlan v. Harlan, 
82 Tenn. 107, 1884 Tenn. LEXIS 112 (1884). 


5. —Deputy Sheriff Making Deed. 

A deputy sheriff has all the power of the high 
sheriff, and may lawfully sell land levied upon 
by him by virtue of an execution in his hands; 
and he may convey it by deed, without naming 
the sheriff. State ex rel. Little v. Slagle, 115 
Tenn. 336, 89 S.W. 326, 1905 Tenn. LEXIS 67 
(1905). 


6. Lapse of Time — Effect. 
The mere lapse of time does not affect the 
validity of the sheriffs deed made by any sub- 
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sequent sheriff; and the sheriffs deed made 34 
years after the execution sale of land was held 
to be valid. Reeve v. North Carolina Land & 
Timber Co., 141 F. 821, 1905 U.S. App. LEXIS 
4050 (6th Cir. Tenn. 1905), cert. denied, Wein- 
reb v. Fink, 203 U.S. 588, 27 S. Ct. 776, 51 L. 
Ed. 329, 1906 U.S. LEXIS 1697 (U.S. Oct. 15, 
1906). 

Lapse of nine years held not to affect validity 
of deed made by subsequent sheriff, where 
parties did not plead abandonment or raise 
such question until after the appeal, and no 
new rights had arisen. Williams v. Williams, 25 
Tenn. App. 290, 156 S.W.2d 363, 1941 Tenn. 
App. LEXIS 108 (Tenn. Ct. App. 1941). 
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7. Estoppel of Purchaser to Deny Recitals. 
Purchaser is estopped to deny recitals in 
sheriffs deed, or to show, by the records, the 
true facts in contradiction of such recitals; as, 
where the deed recites that the sale was made 
under a certain venditioni exponas, it cannot be 
shown by the records that the sale was made 
under that venditioni exponas, conjointly with 
certain executions, where the sale under the 
executions operated to transfer title to the 
purchaser, and the sale under such venditioni 
exponas did not so operate. Edwards v. Miller, 
51 Tenn. 314, 1871 Tenn. LEXIS 168 (1871). 


26-5-112. Deed of successor in office. 


(a) Any sheriff, coroner, or trustee may execute a deed for lands sold by a 
former sheriff, coroner, or trustee, which deed shall be valid, as if executed by 
such former officer; and such deed shall be prima facie evidence of the truth of 
all the statements and recitals contained therein. 

(b) All such deeds, heretofore executed by any successor of such sheriff, 
coroner, or trustee, shall be as valid as if executed by such former officer, and 
shall be prima facie evidence of the truth of all the statements and recitals 


contained in such deeds. 


History. 

Code 1858, § 3058 (deriv. Acts 1809 (Sept.), 
ch. 84); Acts 1901, ch. 145, §§ 1, 2; Shan., 
8§ 4785, 4785a1; mod. Code 1932, §§ 8915, 
8916; T.C.A. (orig. ed.), §§ 26-717, 26-718. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, §§ 41, 42. 


NOTES TO DECISIONS 


Analysis 


1. Recitals in Deed — Effect. 
2. Sheriffs Deed — Necessity. 


1. Recitals in Deed — Effect. 

The recitals of a collector’s deed are prima 
facie evidence of the facts contained. therein; 
this only applies to the collector who makes the 
sale and not to his successor. Allen v. Moss, 2 
Shan. 317 (1877). But see Sheafer v. Mitchell, 
109 Tenn. 181, 71 S.W. 86, 1902 Tenn. LEXIS 
68 (1902). 

Where the whole proceedings as recited in a 
sheriffs deed appeared regular and valid the 
recitals in the deed were prima facie evidence of 
the truth of all the statements contained 
therein. Cooper v. Cooper, 22 Tenn. App. 473, 
124 S.W.2d 264, 1938 Tenn. App. LEXIS 48 
(Tenn. Ct. App. 1938). 

Any sheriff may execute a deed for lands sold 
by a former sheriff, which deed shall be valid, 
as if executed by such former officer; and such 
deed shall be prima facie evidence of the recit- 
als therein. Williams v. Williams, 25 Tenn. App. 


290, 156 S.W.2d 363, 1941 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1941). 

Inaccurate recitation in a sheriff's deed that 
an execution came to the hands of a certain 
person as deputy sheriff under a certain sheriff, 
when he was in fact a deputy under another 
sheriff, should be construed as a technical error 
and does not affect the validity of the deed. 
Raines v. Pile, 182 Tenn. 283, 185 S.W.2d 628, 
1945 Tenn. LEXIS 219 (1945). 

Deed executed by successor sheriff reciting 
levy of execution by deputy sheriff under prior 
sheriff was not void on the ground that deed 
contained no evidence of notice of sale, since 
recitals in deed were prima facie evidence that 
notice had been given. Raines v. Pile, 182 Tenn. 
283, 185 S.W.2d 628, 1945 Tenn. LEXIS 219 
(1945). 


2. Sheriff's Deed — Necessity. 

A sheriffs deed is necessary to vest the legal 
title in a purchaser at an execution sale, and a 
sheriffs sale without deed conveys only an 
equitable title which will not support eject- 
ment. Williams v. Williams, 25 Tenn. App. 290, 
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156 S.W.2d 363, 1941 Tenn. App. LEXIS 108 
(Tenn. Ct. App. 1941). 


26-5-113. Deed on redemption. 


If the officer’s deed is made within two (2) years, the person obtaining it, in 
case the land is redeemed from such person, shall make to the redeeming 
party, a complete deed, proved or acknowledged for registration, divesting the 
person acquiring by the officer’s deed and vesting the other with the title 
acquired. In like manner, title shall be made upon each subsequent redemp- 
tion, but at the cost of the party redeeming. 


History. Textbooks. 

Code 1858, § 3057 (deriv. Acts 1820, ch. 11, Tennessee Jurisprudence, 12 Tenn. Juris., 
§ 2); Shan., § 4784; Code 1932, § 8914; T.C.A. Executions, § 48. 
(orig. ed.), § 26-719. 


Cross-References. 
Redemption from sale, title 66, ch. 8. 


26-5-114. Satisfaction set aside for want of title. 


(a) Where execution from a court of record or a general sessions court is 
returned satisfied, in whole or part, by the sale of property of the defendant, 
and the plaintiff in the judgment shall establish that no title to the property so 
sold was obtained, the plaintiff may have the satisfaction of the judgment set 
aside, and the judgment or decree revived by scire facias. 

(b) The scire facias may be obtained on affidavit of the plaintiff, the 
plaintiffs agent or attorney, setting forth the facts of the sale and want of title 
to the property so sold, and shall be served, returned, and heard together, with 
proof upon the question of title, as in other cases. 

(c) Ifit shall appear at the trial that the defendant’s title to the property at 
the time of the purchase was good and valid, the proceedings shall be 
dismissed with costs, as in other cases. 

(d) This section shall apply to judgments and decrees for costs, upon 
affidavit of any party interested in the costs. 

(e) In case the sheriff or other officer making the sale shall not have taken 
any bond of indemnity, and the defendant in the execution shall proceed 
against the sheriff and other officer and recover judgment, the sheriff and other 
officer shall be substituted to the rights of the plaintiff under this section. 


History. Textbooks. 

Code 1858, §§ 2990-2993 (deriv. Acts 1847- Gibson’s Suits in Chancery (7th ed., Inman), 
1848, ch. 191, §§ 1-3); Acts 1875, ch. 33, §§ 1, § 239. 
2; Shan., §§ 4719-4723; mod. Code 1932, Tennessee Jurisprudence, 12 Tenn. Juris., 
§§ 8853-8857; impl. am. Acts 1979, ch. 68, Executions, § 50; 16 Tenn. Juris., Judgments 
§§ 2, 3; T.C.A. (orig. ed.), §§ 26-720 — 26-724. and Decrees, § 68. 


NOTES TO DECISIONS 


Analysis 3. —Bidding Creditor Disappointed. 
sed wemebey $37 5 4, —Prior Adjudication of Plaintiffs Lack of 
1. Jurisdiction in Equity. Title. 


2. Satisfaction Set Aside. 5. —Debtor’s Title Failing. 
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6. —Sheriff Failing to Give Notice of Sale. 

7. Priority from Pendency of Bill to Set Aside 
Satisfaction. 

8. Scire Facias. 

9. —Defects — How Reached. 

10. —Issuance of Writ as of Right. 

11. —Judgment by Default on Scire Facias. 

12. Objection to Affidavit. 

13. Necessary Parties to Application. 

14. Setting Aside Satisfaction as Prerequisite 
to Use of Judgment. 

15. Last Redeeming Creditor — Rights. 

16. “Good and Valid Title’ — What Constitutes. 

17. Prerequisites to Officer’s Substitution. 

18. Officer Voluntarily Paying — Limited 
Rights. 

19. Officer Compelled by Judgment to Pay. 


1. Jurisdiction in Equity. 

Equity has inherent jurisdiction to set aside 
the satisfaction of an execution. Evans & Co. v. 
Holt & Hart, 63 Tenn. 389, 1874 Tenn. LEXIS 
273 (1874); Swaggerty v. Neilson, 67 Tenn. 32, 
1874 Tenn. LEXIS 321 (1874). 


2. Satisfaction Set Aside. 


3. —Bidding Creditor Disappointed. 

A judgment creditor, who has satisfied his 
judgment by a bid on land, cannot have the 
satisfaction set aside, and the judgment rein- 
stated, in the absence of fraud, upon the ground 
that he was disappointed in getting a life estate 
instead of the fee. Gonce v. McCoy, 101 Tenn. 
587, 49 S.W. 754, 1898 Tenn. LEXIS 106, 70 
Am. St. Rep. 714 (1898). 


4, —Prior Adjudication of Plaintiff's Lack 
of Title. 

It is necessary to allege and show a previous 
adjudication of plaintiffs want of title under his 
purchase, in case stated. Swaggerty v. Smith, 
48 Tenn. 403, 1870 Tenn. LEXIS 76 (1870). 


5. —Debtor’s Title Failing. 

The statute embraces all cases where it turns 
out that the creditor gets nothing by the sale, 
on account of debtor’s title failing, whether the 
sale is of realty or personalty. Edde v. Cowan, 
33 Tenn. 290, 1853 Tenn. LEXIS 44 (1853). 

Satisfaction of judgment may be set aside 
where lands sold had been purchased by the 
debtor but by his procurement had been con- 
veyed to his children with intent to defeat 
creditors. Smith v. Hinson, 51 Tenn. 250, 1871 
Tenn. LEXIS 155 (1871). 

The creditor is not entitled to relief merely 
because he is “of the opinion that he obtained 
no title to the property sold,” but the fact of the 
want of title must appear at the trial; and it 
does so appear, if the defendant permitted a 
judgment by default to be taken upon the scire 
facias averring the fact. Hayes v. Cartwright, 
74 Tenn. 139, 1880 Tenn. LEXIS 220 (1880). 


6. —Sheriff Failing to Give Notice of Sale. 
This statute applies where sale proves to be 
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void because of sheriff's omission to notify ten- 
ant in possession of time and place of sale. 
Henry v. Keys, 37 Tenn. 488, 1858 Tenn. LEXIS 
44 (1858). 

Where judgment creditor purchases the debt- 
or’s land under execution or condemnation sale, 
and learns that the sheriff had failed to serve 
the judgment debtor with notice of the levy and 
date and place of sale, as required by statute, 
he may, by petition, have satisfaction of the 
judgment set aside. Knight v. Mackey, Nesbit & 
Co., 8 Tenn. Civ. App. 177 (1917). 


7. Priority from Pendency of Bill to Set 
Aside Satisfaction. 

The pendency of the bill of a creditor to set 
aside the satisfaction of his judgment by a sale 
of land, and to subject the same land by the 
decree, will give the complainant a lien supe- 
rior to that of a subsequent judgment creditor 
of the common debtor, although the land may 
have been previously sold and conveyed under 
the execution of a third creditor. Mays v. 
Wherry, 3 Tenn. Ch. 80 (1875). 


8. Scire Facias. 


9. —Defects — How Reached. 

If scire facias be fatally defective in sub- 
stance, the defect may be reached by appeal in 
error or writ of error, in which case the cause 
may be remanded for another scire facias. 
Hayes v. Cartwright, 74 Tenn. 139, 1880 Tenn. 
LEXIS 220 (1880). 


10. —Issuance of Writ as of Right. 

The writ of scire facias issues, as of right, 
upon an affidavit setting forth the facts. Hayes 
v. Cartwright, 74 Tenn. 139, 1880 Tenn. LEXIS 
220 (1880). 


11. —Judgment by Default on Scire Fa- 
cias. 

If the scire facias be good, and the defendant 
makes no defense, the plaintiff is entitled to 
final judgment by default, “as in other cases.” 
Taylor v. Miller, 70 Tenn. 153, 1879 Tenn. 
LEXIS 146 (1879); Hayes v. Cartwright, 74 
Tenn. 139, 1880 Tenn. LEXIS 220 (1880). 


12. Objection to Affidavit. 

The affidavit can only be looked to, upon 
objection made to the scire facias by proper 
pleading, or by way of evidence on the hearing, 
if so used by the defendant, in which latter case 
it must be embodied in the bill of exceptions. 
Hayes v. Cartwright, 74 Tenn. 139, 1880 Tenn. 
LEXIS 220 (1880). 


13. Necessary Parties to Application. 
Satisfaction of a judgment or decree cannot 
be set aside unless all the parties against whom 
the judgment or decree was rendered, or their 
personal representatives, are made parties de- 
fendant to the application or proceeding to set 
aside its satisfaction. Humberd v. Kerr, 67 
Tenn. 291, 1874 Tenn. LEXIS 375 (1874); 
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Blackburn v. Clarke, 85 Tenn. 506, 3 S.W. 505, 
1886 Tenn. LEXIS 77 (1887). 


14. Setting Aside Satisfaction as Prerequi- 
site to Use of Judgment. 

A judgment, when once satisfied by payment 
or by sale under execution, cannot again be 
used for any purpose until the satisfaction is set 
aside, and the original judgment revived by 
proper proceedings; and a sale of land under an 
execution issued upon a satisfied judgment is 
void. Finley v. Gaut, 67 Tenn. 148, 1874 Tenn. 
LEXIS 341 (1874); Gentry v. Wagner, 77 Tenn. 
682, 1882 Tenn. LEXIS 122 (1882). 


15. Last Redeeming Creditor — Rights. 
The last redeeming creditor is entitled to 
have the satisfaction of his own judgment 
against the debtor set aside, as well as to have 
the judgment upon which the original sale was 
made, and the judgments of all previously re- 
deeming creditors, against the common debtor 
whose supposed land was sold and redeemed, 
set aside and have all the judgments other than 
his own revived for his benefit as against the 
debtor. Edwards v. Ervin, 2 Shan. 510 (1877). 


16. “Good and Valid Title” — What Consti- 
tutes. 

The title of the defendant to the property 
sold, to be “good and valid” so as to operate as a 
defense to the scire facias, must be such as to 
clothe the purchaser with a beneficial interest, 
not a mere legal title subject to prior liens 
which exhaust it. Hayes v. Cartwright, 74 Tenn. 
139, 1880 Tenn. LEXIS 220 (1880); Gonce v. 
McCoy, 101 Tenn. 587, 49 S.W. 754, 1898 Tenn. 
LEXIS 106, 70 Am. St. Rep. 714 (1898). 


17. Prerequisites to Officer’s Substitution. 

To entitle an officer to be substituted to the 
rights of the judgment creditor in an execution, 
two things are necessary, namely, (1) that the 
officer’s liability for the default shall have been 
fixed by the judgment of a court of competent 
jurisdiction, and (2) that such judgment has 
been satisfied by him. Lintz v. Thompson, 38 
Tenn. 456, 1858 Tenn. LEXIS 212 (1858); Beal 
v. Smithpeter, 65 Tenn. 356, 1873 Tenn. LEXIS 
364 (1873). 


18. Officer Voluntarily Paying — Limited 
Rights. 
A constable or sheriff, after he has volun- 
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tarily paid to the plaintiff the amount of an 
execution in his hands for collection, cannot 
hold it up as unsatisfied and enforce the collec- 
tion of the money upon that execution for his 
own benefit; especially is this so, where the 
payment was made without reservation or con- 
dition, and without any contract of any sort 
with the plaintiff. By such payment, the execu- 
tion became functus officio. Harwell v. Wor- 
sham, 21 Tenn. 524, 1841 Tenn. LEXIS 61 
(1841); Lintz v. Thompson, 38 Tenn. 456, 1858 
Tenn. LEXIS 212 (1858); Burt v. Thompson & 
Warren, 40 Tenn. 534, 1859 Tenn. LEXIS 154 
(1859); Beal v. Smithpeter, 65 Tenn. 356, 1873 
Tenn. LEXIS 364 (1873). 

There can be no alias execution after officer’s 
voluntary payment and satisfaction of execu- 
tion in his hands, because such payment, with- 
out any transfer of the judgment and execution 
to him, is a satisfaction of the judgment, so that 
he cannot take out an alias execution for his 
own benefit, and enforce its payment by the 
original debtor, though he made the payment to 
avoid a motion against him for his failure to 
return the execution, within the time required 
by law. Lintz v. Thompson, 38 Tenn. 456, 1858 
Tenn. LEXIS 212 (1858); Burt v. Thompson & 
Warren, 40 Tenn. 534, 1859 Tenn. LEXIS 154 
(1859). 

An officer, voluntarily paying the amount of 
an execution in his hands, cannot sue the 
original debtor in assumpsit and recover the 
amount so paid. Burt v. Thompson & Warren, 
40 Tenn. 534, 1859 Tenn. LEXIS 154 (1859). 


19. Officer Compelled by Judgment to 
Pay. | 

Where a judgment by motion has been taken 
against an officer and his sureties for his failure 
to make proper return of an execution, such 
officer is not entitled to substitution to the 
rights of the execution creditor against the 
debtor in the original judgment, because he had 
incurred an original and personal liability, in 
the nature of a penalty for the nonperformance 
of his official duty; and especially is this the 
rule before he has made payment of such judg- 
ment. Doyle v. Glenn, 23 Tenn. 309, 1843 Tenn. 
LEXIS 90 (1843); Smith v. Van Bebber, 31 Tenn. 
110, 1851 Tenn. LEXIS 28 (1851). 


26-5-115. Minimum acceptable price for property sold. 


The sheriff of each county in the state of Tennessee is hereby authorized to 
set a minimum acceptable price for every item, of property, both personal and 
real, to be sold at any sheriffs sale in the state provided such price shall be 
equal to or greater than fifty percent (50%) of the fair market value. 


History. 
Acts 1978, ch. 808, § 1; T.C.A., § 26-725. 
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26-5-116. Excess of sale price over debt — Use of property not sold. 


(a) The sheriff shall remit any excess of the sale price over the debt to the 
property owner from whom the property was seized. 
(b) The property, if it is not sold, shall not be used for personal or 


department use. 
History. 
Acts 1978, ch. 808, § 2; T.C.A., § 26-726. 


Section to Section References. 
This section is referred to in § 8-8-201. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 32, 49. 


CHAPTER 6 
ENFORCEMENT OF FOREIGN JUDGMENTS 


Section 

26-6-101. 
26-6-102. 
26-6-103. 
26-6-104. 


Short title. 
Construction for uniformity. 
“Foreign judgment” defined. 


ment. 
26-6-105. 
26-6-106. 
26-6-107. 
26-6-108. 


Appeal or stay of judgment. 


Foreign defamation judgments. 


26-6-101. Short title. 


Effect and treatment of authenticated foreign judgment—Foreign defamation judg- 
Service of process — Enforcement proceeding delayed. 


Creditor’s right to bring enforcement action. 


This chapter may be cited as the “Uniform Enforcement of Foreign Judg- 


ments Act.” 


History. 
Acts 1976, ch. 530, § 7; T.C.A., § 26-807. 


Cross-References. 

Enforceability of authenticated foreign order 
for assignment of income for support, § 36-5- 
101. 


Section to Section References. 

This chapter is referred to in §§ 68-201-116, 
68-212-114, 68-212-215, 69-3-115, 71-5-183, 71- 
5-2604. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-8-14, 1-9.05-2. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 2; 16 Tenn. Juris., Judgments 
and Decrees, § 1038. 


Law Reviews. 

Survey of Civil Procedure in Tennessee — 
1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 

Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rev. 193. 


NOTES TO DECISIONS 


Analysis 


1. Res Judicata. 
2. Domestication. 


1. Res Judicata. 
Mississippi circuit court had subject matter 
jurisdiction to award attorney’s fees and ex- 


penses to appellees and against the Tennessee 
attorney where the Mississippi supreme court 
had considered and ruled upon the issues of 
personal jurisdiction and sufficient service of 
process, such that the attorney’s appeal was 
barred under the common law doctrine of res 
judicata. First State Bank v. Wyssbrod, 124 
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S.W.3d 566, 2003 Tenn. App. LEXIS 511 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1285 (Tenn. 20038). 


2. Domestication. 

Persons seeking to domesticate a foreign 
judgment may do so using a summary judg- 
ment, as long as they satisfy the trial court, as 
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required by Tenn. R. Civ. P. 56.03, that there 
are no disputes as to any material fact and that 
they are entitled to a judgment as a matter of 
law. Biogen Distributors, Inc. v. Tanner, 842 
S.W.2d 253, 1992 Tenn. App. LEXIS 751 (Tenn. 
Ct. App. 1992). 


26-6-102. Construction for uniformity. 


This chapter shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it. 


History. 
Acts 1976, ch. 530, § 6; T.C.A., § 26-806. 


Law Reviews. 

Survey of Civil Procedure in Tennessee — 
1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 


Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rey. 193. 


26-6-103. “Foreign judgment” defined. 


As used in this chapter, “foreign judgment” means any judgment, decree, or 
order of a court of the United States or of any other court which is entitled to 


full faith and credit in this state. 


History. 
Acts 1976, ch. 530, § 1; T.C.A., § 26-801. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Say! 


Law Reviews. 
Survey of Civil Procedure in Tennessee — 


1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 

Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rev. 193. 


NOTES TO DECISIONS 


1. Judgments Entitled to Full Faith and 
Credit. 

Whereas Texas courts do not have the discre- 
tion to modify or forgive accrued arrearages for 
child support, a Texas judgment for child sup- 
port is final, entitled to full faith and credit and 
enforceable under the Uniform Enforcement of 
Foreign Judgments Act. Rasnic v. Wynn, 625 
S.W.2d 278, 1981 Tenn. App. LEXIS 578 (Tenn. 
Ct. App. 1981). 

A Colorado judgment entered without any 
notice to defendant is not entitled to full faith 
and credit. Nissen v. Miller, 642 S.W.2d 428, 


1982 Tenn. App. LEXIS 496 (Tenn. Ct. App. 
1982). 

As a Texas court had jurisdiction over peti- 
tioner’s challenge to an acknowledgement of 
paternity pursuant to Tex. Fam. Code Ann. 
§ 160.308, the Tennessee Juvenile Court erred 
when it refused to give it full faith and credit 
under former T.C.A. § 26-6-103(c) and Tenn. R. 
Civ. P. 60.02 upon finding that the Texas court 
lacked jurisdiction; as the Texas court had 
jurisdiction, full faith and credit was war- 
ranted. In re K.M., 382 S.W.3d 354, 2012 Tenn. 
App. LEXIS 242 (Tenn. Ct. App. Apr. 17, 2012). 


26-6-104. Effect and treatment of authenticated foreign judgment— 
Foreign defamation judgment. 


(a) Acopy of any foreign judgment authenticated in accordance with the acts 
of congress or the statutes of this state may be filed in the office of the clerk of 
any circuit or chancery court of this state. 


305 ENFORCEMENT OF FOREIGN JUDGMENTS 26-6-104 

(b) The clerk shall treat the foreign judgment in the same manner as a 
judgment of a court of record of this state. 

(c) A judgment so filed has the same effect and is subject to the same 
procedures, defenses and proceedings for reopening, vacating, or staying as a 
judgment of a court of record of this state and may be enforced or satisfied in 
like manner. 

(d) For the purpose of rendering declaratory relief with respect to a person’s 
liability for a foreign defamation judgment and determining whether the 
foreign defamation judgment should be deemed nonrecognizable under § 26- 
6-108, this state’s courts have personal jurisdiction over any person who 


obtains a foreign defamation judgment against any person who: 


(1) Is a resident of this state; 


(2) Is a person or entity amenable to the jurisdiction of this state; 


(3) Has assets in this state; or 


(4) May have to take action in this state to comply with the foreign 


defamation judgment. 


History. 
Acts 1976, ch. 530, § 2; T.C.A., § 26-802; 
Acts 2010, ch. 900, § 2. 


Compiler’s Notes. 

Acts 2010, ch. 900, § 3 provided that the act, 
which added § 26-6-104(d) and enacted § 26- 
6-108, shall apply to foreign judgments filed for 
enforcement on or after July 1, 2010. 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Executions, §§ 2, 4; 9 Tenn. Juris., Judgments 
and Decrees, § 101. 


Law Reviews. 

Survey of Civil Procedure in Tennessee — 
1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 

Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rev. 193. 


NOTES TO DECISIONS 


Analysis 


. Requirements. 

. Full Faith and Credit. 
. —Conflict of Laws. 

. Validity. 


=a PONE 


. Requirements. 

Judgment debtor’s contention that summary 
judgment was improper, because the judgment 
creditor did not file certified copies of all the 
papers filed in the Florida courts, was meritless 
as this section only requires that an authenti- 
cated copy of the foreign judgment itself be 
filed. Biogen Distributors, Inc. v. Tanner, 842 
S.W.2d 253, 1992 Tenn. App. LEXIS 751 (Tenn. 
Ct. App. 1992). 


2. Full Faith and Credit. 

There are a limited number of circumstances 
where a foreign judgment may be denied full 
faith and credit. The factual issues underlying 
the foreign judgment may not be a basis of 
inquiry; however, where the foreign court was 
without jurisdiction, the judgment is denied 
full faith and credit. Benham v. Fisher, 650 
S.W.2d 759, 1983 Tenn. App. LEXIS 700 (Tenn. 
Ct. App. 1983). 


Under subsection (c), foreign judgments are 
ordinarily entitled to full faith and credit in 
Tennessee’s courts, however, they are subject to 
the same defenses as domestic judgments, and 
may be vacated or reopened on the same 
grounds and procedures used to vacate or re- 
open Tennessee judgments. Biogen Distribu- 
tors, Inc. v. Tanner, 842 S.W.2d 253, 1992 Tenn. 
App. LEXIS 751 (Tenn. Ct. App. 1992); Reming- 
ton Invs. v. Obenauf, 1 S.W.3d 666, 1999 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. 1999). 

Trial court properly granted summary judg- 
ment in favor of a judgment creditor because, 
while satisfaction was a defense to the enforce- 
ment of a judgment, it was not a defense to the 
enrollment of a foreign judgment pursuant to 
the Full Faith and Credit Clause of the United 
States Constitution and the Uniform Enforce- 
ment of Foreign Judgments Act, and the debt- 
or’s due process rights were not violated where 
he had no right to an evidentiary hearing when 
no material facts were in dispute. Guseinov v. 
Synergy Ventures, Inc., 467 S.W.3d 920, 2014 
Tenn. App. LEXIS 675 (Tenn. Ct. App. Oct. 21, 
2014). 

Because there was no reason to hold that the 
Illinois judgment was invalid, it had to be given 
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full faith and credit, and plaintiffs had a right 
to enroll their Illinois judgment in Tennessee. 
In re Proceeding to Enforce Judgment Against 
Nat'l Partitions, Inc., — S.W.3d —, 2017 Tenn. 
App. LEXIS 198 (Tenn. Ct. App. Mar. 27, 2017). 


3. —Conflict of Laws. 

The courts of Tennessee must look to the 
jurisdictional statute of the state in which the 
judgment sought to be enforced was entered 
when determining whether that court had ob- 
tained personal jurisdiction over the nonresi- 
dent defendant. Four Seasons Gardening & 
Landscaping, Inc. v. Crouch, 688 S.W.2d 439, 
1984 Tenn. App. LEXIS 3449 (Tenn. Ct. App. 
1984). 


4, Validity. 

Parties seeking to undermine the validity of 
a foreign judgment have a stern and heavy 
burden; therefore, if they are seeking to chal- 
lenge the foreign court’s jurisdiction, they must 
demonstrate that the foreign court did not 
acquire jurisdiction under the law of the state 
where the judgment was obtained. Biogen Dis- 
tributors, Inc. v. Tanner, 842 S.W.2d 253, 1992 
Tenn. App. LEXIS 751 (Tenn. Ct. App. 1992). 
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Defendant’s lack of minimum contacts asser- 
tions were irrelevant, since he entered a gen- 
eral appearance in a Florida proceeding by 
filing an answer to plaintiffs complaint without 
first raising the issue of personal jurisdiction; 
like Tennessee courts, Florida courts recognize 
that parties who do not raise the issue of lack of 
personal jurisdiction in their original pleading 
or motion to dismiss are deemed to have waived 
the defense and to have submitted themselves 
to the court’s jurisdiction. Biogen Distributors, 
Inc. v. Tanner, 842 S.W.2d 253, 1992 Tenn. App. 
LEXIS 751 (Tenn. Ct. App. 1992); Remington 
Invs. v. Obenauf, 1 S.W.3d 666, 1999 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. 1999). 

A party seeking to attack the validity of a 
foreign judgment bears a stern and heavy bur- 
den; issues of fact underlying the foreign judg- 
ment may not form the basis of such an attack, 
but the judgment will not be afforded full faith 
and credit where the foreign court lacked juris- 
diction. Hart v. Tourte, 10 S.W.3d 263, 1999 
Tenn. App. LEXIS 502 (Tenn. Ct. App. 1999), 
review or rehearing denied, — S.W. 3d —, 1999 
Tenn. LEXIS 667 (Tenn. 1999). 


26-6-105. Service of process — Enforcement proceeding delayed. 


(a) At the time of the filing of the foreign judgment, the judgment creditor or 
the judgment creditor’s lawyer shall make and file with the clerk of the court 
an affidavit setting forth the name and last known post office address of the 
judgment debtor, and the judgment creditor. 

(b) Promptly upon the filing of the foreign judgment and affidavit, the clerk 
of the court wherein the judgment is filed shall issue a summons to be 
delivered for service to any person authorized to serve process. This person 
shall serve the summons and return endorsed thereon shall be proof of the 
time and manner of service. 

(c) No execution or other process for enforcement of a foreign judgment filed 
hereunder shall issue until thirty (30) days after the date a summons has been 
served upon the judgment debtor. 


History. 
Acts 1976, ch. 530, § 3; 1977, ch. 50, § 1; 
T.C.A., § 26-803. 


1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 

Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 


Law Revi 7 
aw heviews Tenn. L. Rev. 193. 


Survey of Civil Procedure in Tennessee — 


26-6-106. Appeal or stay of judgment. 


(a) If the judgment debtor shows the court of this state that an appeal from 
the foreign judgment is pending or will be taken, or that a stay of execution has 
been granted, the court shall stay enforcement of the foreign judgment until 
the appeal is concluded, the time for appeal expires, or the stay of execution 
expires or is vacated. 

(b) If the judgment debtor shows the court of this state any ground upon 


307 ENFORCEMENT OF FOREIGN JUDGMENTS 26-6-108 
which enforcement of a judgment of any court of this state would be stayed, the 


court shall stay enforcement of the foreign judgment for an appropriate period. 


History. 
Acts 1976, ch. 530, § 4; Acts 1978, ch. 550, 
§§ 1, 2; T.C.A., § 26-804. 


Law Reviews. 
Survey of Civil Procedure in Tennessee — 


1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 

Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rev. 193. 


NOTES TO DECISIONS 


1. Construction. 

Once a foreign judgment has been enrolled, it 
has the same effect and is subject to the same 
procedures, defenses, and proceedings for re- 
opening, vacating or staying as a judgment of a 
court of record in Tennessee and may be en- 
forced or satisfied in a like manner. Bailey v. 
Sneed, 49 S.W.3d 327, 2001 Tenn. App. LEXIS 
98 (Tenn. Ct. App. 2001). 

The grounds and procedures for vacating or 


reopening a final judgment are those contained 
in Tenn. R. Civ. P. 60.02. Bailey v. Sneed, 49 
S.W.3d 327, 2001 Tenn. App. LEXIS 98 (Tenn. 
Ct. App. 2001). 

Since the judgment was a foreign judgment, 
U.S. Const., art. 4, § 1 required the court to 
give it full faith and credit; that is, the same 
effect it would be given where it was rendered. 
Bailey v. Sneed, 49 S.W.3d 327, 2001 Tenn. App. 
LEXIS 98 (Tenn. Ct. App. 2001). 


26-6-107. Creditor’s right to bring enforcement action. 


The right of a judgment creditor to bring an action to enforce the creditor’s 
judgment instead of proceeding under this chapter remains unimpaired. 


History. 
Acts 1976, ch. 530, § 5; T.C.A., § 26-805. 


Law Reviews. 

Survey of Civil Procedure in Tennessee — 
1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 


Survey of Tennessee Property Law, VII. Reg- 
istration of Instruments (Toxey H. Sewell), 46 
Tenn. L. Rev. 193. 


26-6-108. Foreign defamation judgments. 


(a) For the purposes of this section only, a “foreign defamation judgment” 
shall mean any judgment for a cause of action equivalent or fundamentally 
similar to an action for libel or slander that is rendered by a court or tribunal 
outside the United States or its territories or possessions. This section shall not 
apply to any judgment for defamation, slander or libel rendered by a federal 
court or a court or tribunal in this or any other state of the United States, its 
territories or possessions. 

(b) In addition to any other defenses that may exist, no foreign defamation 
judgment shall be authenticated, or execution issued upon, if: 

(1) It is determined that the judgment was rendered by a judicial system 
that does not provide impartial tribunals or procedures substantially com- 
patible with the requirements of due process of law applicable to Tennessee 
courts; 

(2) The court or tribunal issuing the foreign defamation judgment did not 
have personal jurisdiction over the defendant in accordance with the 
principles applicable under Tennessee law; or 

(3) The court or tribunal issuing the foreign defamation judgment did not 
have subject matter jurisdiction over the action. 
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(c) A foreign defamation judgment shall not be authenticated by any court of 
this state until it is established by a preponderance of the evidence that the 
defamation, libel or slander law applied in the foreign defamation court’s 
jurisdiction provides the same or higher protection for freedom of speech and 
press as would be provided under both the United States and Tennessee 
Constitutions. If it is determined that the law in the foreign defamation 
judgment’s jurisdiction provides such same or greater protection, then the 
court may proceed to consider if the judgment may be authenticated as a 
foreign judgment. If it is determined that the law in the foreign defamation 
judgment’s jurisdiction does not provide such same or greater protection, or if 
no finding is made on this point, then the court may not authenticate that 
foreign defamation judgment and the same shall be void until such time as the 
court may make or reverse its findings. 


History. 6-108, shall apply to foreign judgments filed for 
Acts 2010, ch. 900, § 1. enforcement on or after July 1, 2010. 
Compiler’s Notes. Section to Section References. 


Acts 2010, ch. 900, § 3 provided that the act, This section is referred to in § 26-6-104. 
which added § 26-6-104(d) and enacted § 26- 


TITLE 27 
APPEAL AND REVIEW 


Chapter 

1. General Provisions. 

. Rehearing, Review, and New Trial. 

Appeals Generally. 

. Appeals from County Court. 

Appeals from General Sessions Court and Municipal Officers. 
Writ of Error. 

Writ of Error Coram Nobis. 

. Certiorari and Supersedeas. 

. Review of Boards and Commissions. 


CHAPTER 1 
GENERAL PROVISIONS 


© CO ID OV oo bo 


Section 

27-1-101 — 27-1-112. [Reserved.] 

27-1-113. Findings of fact — Scope of review. 

27-1-114. Filing of findings. 

27-1-115 — 27-1-117. [Reserved.] 

27-1-118. Written opinions in supreme court. 

27-1-119. Opinions furnished to counsel. 

27-1-120. Reasons for reversal furnished trial court. 

27-1-121. Appeals judges excused from attendance at announcement of decisions. 
27-1-122. Damages for frivolous appeal. 

27-1-123. Notice of appeal not jurisdictional. 

27-1-124. Stay of execution — Bond required in civil matters. 

27-1-125. Appeal from an order of a trial court granting or denying class action certification. 


27-1-101 — 27-1-112. [Reserved.| 


27-1-113. Findings of fact — Scope of review. 


In all cases tried on the facts in a chancery court and afterwards brought for 
review to the court of appeals, the court of appeals shall, to the extent that the 
facts are not stipulated or are not concluded by the findings of the jury, make 
and file written findings of fact, which thereupon shall become a part of the 
record. Before any such findings shall become final, reasonable opportunity 
shall be afforded the parties to examine the findings and to ask for different or 
additional findings. Where there has been a concurrent finding of the master 
and chancellor, which under the principles now obtaining is binding on the 
appellate courts, the court of appeals shall not have the right to disturb such 
finding. To the extent that the findings of the chancery court and the court of 
appeals concur, they shall, if there be any evidence to support them, be 
conclusive upon any review of the facts in the supreme court; to the extent that 
they do not concur, they shall be open to examination in that court. The court 
of appeals shall not be limited to the consideration of such facts as were found 
or requested in the lower court, but it shall independently consider and find all 
material facts in the record; and either party, whether appellant or not, may 
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assign error on the failure of the chancellor to find any material fact, without 
regard to whether such fact was found or requested in the lower court. This 
shall not apply to any case tried in the chancery court upon oral testimony. 


History. 

Acts 1925; “cho 100, i¢ 12; "Shanes Supp. 
§ 6325a12; Acts 1927, ch. 68, § 1; Code 1932, 
§ 10620; Acts 1972, ch. 565, § 2; T.C.A. (orig. 
ed.), § 27-113. 


Cross-References. 
Findings by the court and amendment 
thereof, Tenn. R. Civ. P. 52. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 671, 674, 701. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 121, 122, 217; 5 Tenn. Juris., 
Children Born out of Wedlock, § 16; 9 Tenn. 
Juris., Dismissal, Discontinuance, and Non- 
suit, §§ 7, 25; 12 Tenn. Juris., Exceptions, Bill 
of, § 6; 21 Tenn. Juris., Reference and Commis- 
sioners, § 18; 24 Tenn. Juris., Verdict, § 24. 


Law Reviews. 
Appeal and Error — Questions for the Jury, 
21 Tenn. L. Rev. 771. 


Procedure and Evidence — 1957 Tennessee 
Survey (Edmund M. Morgan), 10 Vand. L. Rey. 
1144. 

“Seeking Justice on Appeal,” 27 No. 4 Tenn. 
B.J. 28 (1991). . 

Suggested Changes in Appellate Procedure, 
17 Tenn. L. Rev. 220. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, I. In- 
troduction (John L. Sobieski, Jr.), 45 Tenn. L. 
Rev. 162. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, III. 
Some Noteworthy Features of the Rules (John 
L. Sobieski, Jr.), 45 Tenn. L. Rev. 180. 

Trial, 4 Mem. St. U.L. Rev. 335. 

Trial Tactics in Tennessee (John A. Cham- 
bliss), 16 Tenn. L. Rev. 450. 


NOTES TO DECISIONS 


Analysis 
1. In General. 
2. Application. 
3. —Chancery. 
4. —Oral Testimony. 
5. —Law Cases. 
6. —Jury Trials. 
7. Findings by Chancellor. 
8. —Concurrence of Master and Chancellor. 
9. —Incorporation in Record. 


10. Review of Chancellor’s Findings. 
11. —Presumptions. 

12. —Facts Not Passed On. 

13. —Evidence. 

14. —Trial De Novo. 

15. Findings by Court of Appeals. 
16. —Ultimate Determinative Facts. 
17. Review by Supreme Court. 

18. —Absence of Concurrence. 

19. —Concurrence. 


1. In General. 

This section contemplates specific findings by 
the chancellor and the court of appeals on the 
controverted issues of fact. Miller v. Kendrick, 
153 Tenn. 596, 285 S.W. 51, 1925 Tenn. LEXIS 
45 (1925). 

The regulation as to contents of the record for 
the court of appeals insures proper practice 
below. The effect of the regulation is to secure a 
bill of exceptions in every chancery case tried 
on oral testimony, of which a review is sought 
and a motion for a new trial in every such case 


not tried by consent of parties expressed in 
writing. Fonville v. Gregory, 162 Tenn. 294, 36 
S.W.2d 900, 1930 Tenn. LEXIS 90 (1931). 

The legislative policy deducible from the acts 
creating the court of appeals and defining its 
jurisdiction reveals an intention to relieve the 
supreme court of the investigation of questions 
of fact in chancery cases and to give the su- 
preme court the benefit of a finding of facts by 
the court of appeals on all material matters. 
Hibbett v. Pruitt, 162 Tenn. 285, 36 S.W.2d 897, 
1930 Tenn. LEXIS 89 (1931). 

Since the passage of this section, pertaining 
to the finding of facts by the chancellor, the 
practice in an equity cause is analogous to the 
practice in the law court, when the court is 
requested to and does find the facts; and his 
findings become a part of the technical record, 
and are open to review upon his conclusions 
from the facts, in the absence of a bill of 
exceptions. Ackerman v. Marable, 20 Tenn. 
App. 141, 95 S.W.2d 1286, 1934 Tenn. App. 
LEXIS 1 (Tenn. Ct. App. 1934). 

A concurrent finding of facts by the clerk and 
the county judge had the same force and effect 
as the concurrent finding by the master and the 
chancellor in a chancery case. Summers vy. Con- 
ger, 43 Tenn. App. 286, 307 S.W.2d 936, 1957 
Tenn. App. LEXIS 116 (Tenn. Ct. App. 1957). 


2. Application. 
This section is not applicable to a workers’ 
compensation case, as such cases are not sub- 
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ject to review in the court of appeals. Murray 
Ohio Mfg. Co. v. Vines, 498 S.W.2d 897, 1973 
Tenn. LEXIS 463 (Tenn. 1973). 


3. —Chancery. 

Requirement of this section as to finding of 
facts applies only to chancery cases. Smith v. 
Fisher, 11 Tenn. App. 273, — S.W.2d —, 1929 
Tenn. App. LEXIS 89 (Tenn. Ct. App. 1929). 


4, —Oral Testimony. 

Cases “tried in the chancery court upon oral 
testimony” are expressly excluded from the 
statutory requirement that, in cases tried on 
the facts in a chancery court, both the chancel- 
lor and the court of appeals shall make written 
findings of fact. Ray v. Crain, 18 Tenn. App. 603, 
80 S.W.2d 1138, 1934 Tenn. App. LEXIS 61 
(Tenn. Ct. App. 1934); Lincoln County Bank v. 
Maddox, 21 Tenn. App. 648, 114 S.W.2d 821, 
1937 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1937). 


5. —Law Cases. 

Provision in this section requiring chancellor 
to make and file finding of fact which shall 
become a part of the record is not applicable to 
law cases tried in circuit court. First Nat'l Bank 
v. Tate, 15 Tenn. App. 462, — S.W.2d —, 1932 
Tenn. App. LEXIS 115 (Tenn. Ct. App. 1932). 


6. —Jury Trials. 

This section and § 27-1-114 does not apply to 
jury cases, even when the court has directed a 
verdict on the ground of insufficient evidence. 
De Kalb County v. Tennessee Electric Power 
Co., 17 Tenn. App. 343, 67 S.W.2d 555, 1933 
Tenn. App. LEXIS 68 (Tenn. Ct. App. 1933). 

The provision of this section and § 27-1-114 
requiring the chancellor and the court of ap- 
peals to file written findings of fact, has no 
application to a case tried by a jury demanded 
by the parties or one of them. De Kalb County v. 
Tennessee Electric Power Co., 17 Tenn. App. 
343, 67 S.W.2d 555, 1933 Tenn. App. LEXIS 68 
(Tenn. Ct. App. 1933); National Life & Acci. Ins. 
Co. v. American Trust Co., 17 Tenn. App. 516, 68 
S.W.2d 971, 1933 Tenn. App. LEXIS 88 (Tenn. 
Ct. App. 1933). 

This section and § 27-1-114 has no applica- 
tion to a case tried by a jury. Caldwell v. 
Hodges, 18 Tenn. App. 355, 77 S.W.2d 817, 1934 
Tenn. App. LEXIS 39 (Tenn. Ct. App. 1934); 
Finchem v. Oman, 18 Tenn. App. 40, 72 S.W.2d 
564, 1934 Tenn. App. LEXIS 11 (1934); Patillo v. 
Gambill, 22 Tenn. App. 485, 124 S.W.2d 272, 
1938 Tenn. App. LEXIS 50 (Tenn. Ct. App. 
1938); Tallent v. Fox, 24 Tenn. App. 96, 141 
S.W.2d 485, 1940 Tenn. App. LEXIS 19 (Tenn. 
Ct. App. 1940). 

This statute does not apply to cases tried by 
jury in circuit court, in which sort of cases it is 
province of court of appeals merely to deter- 
mine whether there is any material evidence to 
take case to jury or to support the verdict. 


GENERAL PROVISIONS 


27-1-113 


Melody v. Hamblin, 21 Tenn. App. 687, 115 
S.W.2d 237, 1937 Tenn. App. LEXIS 69 (Tenn. 
Ct. App. 1937). 


7. Findings by Chancellor. 

A written finding of facts by the chancellor is 
a part of the record and need not be preserved 
by bill of exceptions or minute order. Crowder v. 
Stafford, 1 Tenn. App. 529, — S.W. —, 1926 
Tenn. App. LEXIS 5 (Tenn. Ct. App. 1926). 

Since the passage of Acts 1927, ch. 68 the 
finding of facts by the chancellor is not binding 
on court of appeals, but chancellor is still re- 
quired to file written findings of facts as re- 
quired by Acts 1925, ch. 100. Nashville v. Ward- 
Belmont School, 7 Tenn. App. 610, — S.W.2d —, 
1928 Tenn. App. LEXIS 85 (Tenn. Ct. App. 
1928), 

Requirement to make findings is mandatory 
on the chancellor, but duty is on appellant to 
see to it that findings are incorporated into 
record. Stiner v. Powells Valley Hardware Co., 
168 Tenn. 99, 75 S.W.2d 406, 1934 Tenn. LEXIS 
23 (1934). 

This section requires a finding of facts by the 
chancellor in all cases tried on the facts in the 
chancery court and brought to the court of 
appeals for review. National Life & Acci. Ins. 
Co. v. Bryant, 27 Tenn. App. 294, 179 S.W.2d 
937, 1943 Tenn. App. LEXIS 142 (Tenn. Ct. 
App. 1943). 

Findings of fact of chancellor could be consid- 
ered even though incorporated in the decree. 
Bedford County Hospital v. County of Bedford, 
42 Tenn. App. 569, 304 S.W.2d 697, 1957 Tenn. 
App. LEXIS 98 (Tenn. Ct. App. 1957). 

Upon review of action of Civil Service Com- 
mission of Nashville in dismissal of employees 
statement of trial judge in his final order that 
he had considered entire record sent up from 
the commission, argument of counsel and briefs 
filed from which he found that all of the 
grounds for relief prayed for in the petition for 
certiorari were not well taken, that the action 
of the commission was not arbitrary, illegal and 
without jurisdiction; that the same was based 
on material, competent, relevant and reliable 
evidence and did not violate any constitutional 
rights of the petitioners constituted compliance 
with §§ 27-1-113, 27-1-114 and 27-9-111 as to 
findings of fact and conclusions of law under 
the pleadings developed in the case. Smith v. 
Landsden, 212 Tenn. 543, 370 S.W.2d 557, 1963 
Tenn. LEXIS 447 (1963). 

The additional findings of facts sought from 
the chancellor which were not covered in his 
memorandum opinion were not determinative 
of the right to prevail on appeal and therefore 
were harmless errors. Cooper v. Cordova Sand 
& Gravel Co., 485 S.W.2d 261, 1971 Tenn. App. 
LEXIS 253 (Tenn. Ct. App. 1971). 


8. —Concurrence of Master and Chancel- 
lor. 

Findings of facts by the master, concurred in 

by the chancellor, held conclusive on appeal, as 
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to advertisement and sale of an automobile 
which had been sold under a conditional sales 
contract and recovered by seller by replevin 
suit. Wright v. Batchelor Motor Co., 2 Tenn. 
App. 468, — S.W. —, 1926 Tenn. App. LEXIS 45 
(Tenn. Ct. App. 1926). 

Court of appeals is not authorized to disturb 
master’s finding of fact concurred in by chan- 
cellor. Winer v. Chattanooga Feed Co., 6 Tenn. 
App. 415, — S.W. —, 1927 Tenn. App. LEXIS 
164 (Tenn. Ct. App. 1927). 

Where the concurrent finding of the master 
and chancellor is one of law, or on a mixed 
question of law and fact, or a fact based on mere 
opinion of witnesses, such as estimates as to 
fees of attorneys, compensation of trustees, and 
the like, it is subject to review by the appellate 
court. Dale v. Hartman, 157 Tenn. 60, 6 S.W.2d 
319, 1927 Tenn. LEXIS 49 (1928). 

Master’s report, concurred in by chancellor 
on exceptions as to facts, has force and effect of 
verdict of jury and judgment thereon, and is 
conclusive in supreme court and court of ap- 
peals. Dale v. Hartman, 157 Tenn. 60, 6 S.W.2d 
319, 1927 Tenn. LEXIS 49 (1928). 

Concurrence as to the value of definite items 
of personal property, as to which the witnesses 
had knowledge and as to which the appellate 
court could have no independent judicial judg- 
ment or opinion, is conclusive in the appellate 
court. Dale v. Hartman, 157 Tenn. 60, 6 S.W.2d 
319, 1927 Tenn. LEXIS 49 (1928). 

Where there is material evidence to support 
the concurrent findings of fact by the master 
and the chancellor, the court of appeals is 
bound by it. Lebanon Bank & Trust Co. v. 
Grandstaff, 24 Tenn. App. 162, 141 S.W.2d 924, 
1940 Tenn. App. LEXIS 24 (Tenn. Ct. App. 
1940). 

In action to enjoin fraudulent disposal of oil 
lease, the bill being dismissed on motion of 
complainant, and case being referred to clerk 
and master to determine damages to defen- 
dants arising out of wrongful injunction, evi- 
dence sustained amount of damages found by 
clerk and master, and by the chancellor. Rea- 
gan v. Wolsieffer, 34 Tenn. App. 537, 240 S.W.2d 
273, 1951 Tenn. App. LEXIS 100 (Tenn. Ct. 
App. 1951). 

Court of appeals would not disturb findings 
in report of special master concurred in by the 
special master and the chancellor. Kelso v. 
Kelso, 40 Tenn. App. 681, 292 S.W.2d 483, 1955 
Tenn. App. LEXIS 117 (Tenn. Ct. App. 1955); 
Hunt v. Temco, Inc., 61 Tenn. App. 35, 452 
S.W.2d 879, 1969 Tenn. App. LEXIS 282 (1969). 

The court of appeals has no power to disturb 
a concurrent finding of fact made by the master 
and chancellor in a matter of accounting, if 
there is any material evidence to support such 
finding. Pitt v. Bacherig, 43 Tenn. App. 273, 307 
S.W.2d 798, 1957 Tenn. App. LEXIS 114 (Tenn. 
Ct. App. 1957). 
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A concurrence of the master and the chancel- 
lor is conclusive on appeal except (1) where it is 
upon an issue not proper to be referred, (2) 
where it is based on an error of law, (3) where it 
is upon a question of law or mixed fact and law, 
or (4) where it is not supported by any material 
evidence. Staggs v. Herff Motor Co., 216 Tenn. 
113, 390 S.W.2d 245, 1965 Tenn. LEXIS 563 
(1965); Ferrell v. Elrod, 63 Tenn. App. 129, 469 
S.W.2d 678, 1971 Tenn. App. LEXIS 259 (Tenn. 
Ct. App. 1971); In re Estate of Wallace, 829 
S.W.2d 696, 1992 Tenn. App. LEXIS 41 (Tenn. 
Ct. App. 1992). 

Joint finding by chancellor and master has 
the same force and effect as a verdict of a jury 
approved by the trial judge. Ferrell v. Elrod, 63 
Tenn. App. 129, 469 S.W.2d 678, 1971 Tenn. 
App. LEXIS 259 (Tenn. Ct. App. 1971). 

The appellate court has no right to disturb 
findings by a special master concurred in by the 
chancellor unless it is a matter which should 
not have been referred to the master, or there is 
no evidence to sustain the finding. Hopkins v. 
First Tennessee Nat'l Bank, 560 S.W.2d 916, 
1977 Tenn. App. LEXIS 302 (Tenn. Ct. App. 
1977); Security Land Co. v. Touliatos, 716 
S.W.2d 918, 1986 Tenn. LEXIS 777 (1986). 

Concurrent findings by the master and the 
trial court have the same force and effect as a 
jury verdict and will generally not be disturbed 
by the appellate courts. In re Estate of Wallace, 
829 S.W.2d 696, 1992 Tenn. App. LEXIS 41 
(Tenn. Ct. App. 1992). ; 

Findings concerning the fees charged by ex- 
ecutors, administrators, and other profession- 
als assisting in the administration of an estate 
involve mixed questions of law and fact and are 
not subject to the concurrent finding rule. In re 
Estate of Wallace, 829 S.W.2d 696, 1992 Tenn. 
App. LEXIS 41 (Tenn. Ct. App. 1992). 

Special master’s finding of the appropriate 
“starting point” for calculating a debtor’s debt 
to a creditor was not disturbed on appeal be- 
cause material evidence supported the concur- 
rent findings of the special master and a chan- 
cery court on the issue, so the findings were 
binding on appeal. Delta Dev. Corp. v. F. Fani 
Gulf Int'l, 393 S.W.3d 185, 2012 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. Apr. 3, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 594 
(Tenn. Aug. 16, 2012). 

Because the master made findings of fact 
that were adopted by the chancellor, the trial 
court’s findings of fact were conclusive on ap- 
peal, but this standard of review did not apply 
to conclusions of law or mixed questions of fact 
and law. In re King, — S.W.3d —, 2015 Tenn. 
App. LEXIS 638 (Tenn. Ct. App. Aug. 6, 2015). 

In regards to the spouse’s request for addi- 
tional amounts of support, to the extent she 
challenged the factual findings, this failed due 
to the concurrent findings rule, which made the 
trial court’s findings of fact conclusive on ap- 
peal; to the extent some of the findings were 
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mixed questions of fact and law, no error was 
found. In re King, — 8.W.3d —, 2015 Tenn. App. 
LEXIS 688 (Tenn. Ct. App. Aug. 6, 2015). 


9. —Incorporation in Record. 

As a prerequisite to the review of the facts in 
the court of appeals, it is necessary that appel- 
lant incorporate in the record a bill of excep- 
tions. Ackerman v. Marable, 20 Tenn. App. 141, 
95 S.W.2d 1286, 1934 Tenn. App. LEXIS 1 
(Tenn. Ct. App. 1934). But see J. C. Bradford & 
Co. v. Martin Constr. Co., 576 S.W.2d 586, 1979 
Tenn. LEXIS 415 (Tenn. 1979). 

Consideration by the court of appeals of a 
stenographic report of the chancellor’s oral 
opinion which was not authenticated by the 
chancellor, even though stipulated by the par- 
ties to be correct, contravenes unyielding rule 
requiring authentication by the chancellor of 
extraneous matter before such matter can be- 
come part of the record. Freeman v. Freeman, 
197 Tenn. 75, 270 S.W.2d 364, 1954 Tenn. 
LEXIS 456 (1954). 


10. Review of Chancellor’s Findings. 

The appellate court is precluded from pass- 
ing on questions of fact that the chancellor was 
not requested to find, or that he did not, in fact, 
pass upon. Edington v. Kreis-Keener Shoe Co., 
153 Tenn. 323, 283 S.W. 987, 1925 Tenn. LEXIS 
29 (1926). 

Proper practice where chancery court fails to 
make findings is for court of appeals to remand 
for making of adequate findings. Hicks v. Hicks, 
168 Tenn. 539, 79 S.W.2d 802, 1934 Tenn. 
LEXIS 84 (1935). 

Court of appeals is entitled to affirm decree of 
chancery court where findings are suppressed. 
Stiner v. Powells Valley Hardware Co., 168 
Tenn. 99, 75 S.W.2d 406, 1934 Tenn. LEXIS 23 
(1934). 

Court of appeals was not entitled to affirm 
decree where there was no finding of fact or 
where finding made was inadequate. Hicks v. 
Hicks, 168 Tenn. 539, 79 S.W.2d 802, 1934 
Tenn. LEXIS 84 (1935). 

Ordinarily the weight and credibility of oral 
testimony is to be determined by the chancellor 
and will not be disturbed on appeal. Haynes v. 
Cumberland Builders, Inc., 565 S.W.2d 887, 
1978 Tenn. App. LEXIS 283 (Tenn. Ct. App. 
1978). 


11. —Presumptions. 

Where the evidence is conflicting, there is a 
presumption of law in favor of the chancellor’s 
view of the sufficiency of the proof. Bowers v. 
Springfield Fire & Marine Ins. Co., 21 Tenn. 
App. 227, 108 S.W.2d 798, 1937 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. 1937). 

On the trial in the appellate court of a chan- 
cery case tried on oral evidence there is a 
presumption of the correctness of the decree 
unless the evidence preponderates against it. 
Williams v. Cantrell, 22 Tenn. App. 443, 124 
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S.W.2d 29, 1938 Tenn. App. LEXIS 44 (Tenn. 
Ct. App. 1938). 


12. —Facts Not Passed On. 

Where a defendant filed a petition for the 
finding by the chancellor of additional facts, 
which the chancellor declined on the ground 
that the facts so requested to be found were 
covered by the facts already found, or were 
immaterial, or not supported by a preponder- 
ance of the testimony, the court of appeals will 
examine the record and the cause to determine 
error on the part of the chancellor in so ruling. 
Dushan v. Metropolitan Life Ins. Co., 4 Tenn. 
App. 614, — S.W. —, 1926 Tenn. App. LEXIS 
205 (Tenn. Ct. App. 1926), superseded by stat- 
ute as stated in, Armstrong v. Pilot Life Ins. 
Co., 656 S.W.2d 18, 1983 Tenn. App. LEXIS 716 
(Tenn. Ct. App. 1983). 

Chancellor’s refusal to make additional find- 
ing of facts was cause for reversal, on the 
record. Dushan v. Metropolitan Life Ins. Co., 4 
Tenn. App. 614, — S.W. —, 1926 Tenn. App. 
LEXIS 205 (Tenn. Ct. App. 1926), superseded 
by statute as stated in, Armstrong v. Pilot Life 
Ins. Co., 656 S.W.2d 18, 1983 Tenn. App. LEXIS 
716 (Tenn. Ct. App. 1983). 

Where chancellor’s decree dismissing com- 
plainant’s bill is supported by the facts found by 
him, there is no occasion for the court of ap- 
peals to adjudge the legal effect of additional 
facts pleaded by the defendant and shown by 
the proof. National Acceptance Co. v. Royal 
Indem. Co., 9 Tenn. App. 515, — S.W.2d —, 
1929 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1929). 

Where the chancellor made insufficient find- 
ing of facts the case might be remanded for 
additional findings, or the court of appeals 
could consider the case, no additional facts 
being necessary to enable it to determine the 
suit. Polston v. Scandlyn, 21 Tenn. App. 252, 
108 S.W.2d 1104, 1937 Tenn. App. LEXIS 29 
(Tenn. Ct. App. 1937). 


13. —Evidence. 

On appeal in the nature of a writ of error, it 
was held that the provision for a presumption 
in favor of the judgment below casts the burden 
of carrying the preponderance of the evidence 
on the appellant or plaintiff in error, and if he 
does not carry it, he is not entitled to a reversal. 
He cannot carry his burden if the record does 
not include a bill of exceptions containing the 
evidence on which the judgment below was 
rendered. Morrell v. Republic Fire Ins. Co., 168 
Tenn. 137, 76 S.W.2d 317, 1934 Tenn. LEXIS 30 
(1934). 

It is not necessary that the court of appeals 
make a detailed statement, or review, of the 
“voluminous evidence” in the record as to issues 
decided by the chancellor in his findings. 
Hamby v. Northcut, 25 Tenn. App. 11, 149 
S.W.2d 484, 1940 Tenn. App. LEXIS 87 (Tenn. 
Ct. App. 1940). 
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14. —Trial De Novo. 

Issues not submitted to jury in an equity 
case, are for determination by the court and 
will be tried de novo on appeal. Warner v. 
Maroney, 16 Tenn. App. 78, 66 S.W.2d 244, 1932 
Tenn. App. LEXIS 40 (Tenn. Ct. App. 1932). 

Chancellor’s granting of motion for directed 
verdict amounted to finding that the evidence 
was undisputed, and his instruction to return a 
negative verdict withdrew the issue from the 
jury; so that on appeal that issue was triable de 
novo. Mutual Life Ins. Co. v. Burton, 167 Tenn. 
606, 72 S.W.2d 778, 1934 Tenn. LEXIS 16 
(1934). 

Where chancellor withdrew case from jury 
and decreed upon evidence, case was triable de 
novo by court of appeals upon facts found by 
chancellor and any other material facts dis- 
closed by evidence. Patey v. Metropolitan Life 
Ins. Co., 19 Tenn. App. 634, 93 S.W.2d 1271, 
1936 Tenn. App. LEXIS 63 (Tenn. Ct. App. 
1936). 

Under broad appeal from interpleader action 
in chancery court the case was reviewable de 
novo. Real Estate Management, Inc. v. Giles, 41 
Tenn. App. 347, 293 S.W.2d 596, 1956 Tenn. 
App. LEXIS 92 (Tenn. Ct. App. 1956). 


15. Findings by Court of Appeals. 

The duty is not imposed on the court of 
appeals of finding facts not found by the chan- 
cellor in a case where the facts expressly found 
by the chancellor afford a sufficient legal predi- 
cate for his decree, and there is no assignment 
of errors upon the failure of the chancellor to 
find additional facts. Freed v. Freed, 9 Tenn. 
App. 691, — S.W.2d —, 1929 Tenn. App. LEXIS 
131 (Tenn. Ct. App. 1929). See also Dacus v. 
Knoxville Outfitting Co., 9 Tenn. App. 683, — 
S.W.2d —, 1929 Tenn. App. LEXIS 130 (Tenn. 
Ct. App. 1929). 

The court of appeals is under the duty of 
making a written finding of facts, and not 
simply to accept the chancellor’s finding as 
conclusive, in those equity cases “where the 
material evidence is nearly evenly balanced.” 
Hibbett v. Pruitt, 162 Tenn. 285, 36 S.W.2d 897, 
1930 Tenn. LEXIS 89 (1931). 

This section requiring the court of appeals to 
file written findings of fact, has no application 
to a case tried by a jury. De Kalb County v. 
Tennessee Electric Power Co., 17 Tenn. App. 
343, 67 S.W.2d 555, 1933 Tenn. App. LEXIS 68 
(Tenn. Ct. App. 1933); Dickson v. Stephens, 20 
Tenn. App. 195, 96 S.W.2d 201, 1935 Tenn. App. 
LEXIS 12 (1935). 

The court of appeals is not limited to facts 
found by the chancellor and is under duty to 
consider all material facts in the record, but if 
the “judgment” is supported by a preponder- 
ance of the evidence it will be affirmed, whether 
the court of appeals agrees with the chancel- 
lor’s finding of facts or not. Simpson v. Harper, 
21 Tenn. App. 431, 111 S.W.2d 882, 1937 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. 1937). 
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Court of appeals is not limited in disposition 
of assignments of error to such facts as were 
found by trial court, but has duty to consider all 
material facts in the record. Simpson v. Harper, 
21 Tenn. App. 431, 111 S.W.2d 882, 1937 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. 1937). 

Section 27-3-103 (repealed) is to be construed 
in pari materia with this section and § 27-3- 
101 (repealed), and it is obligatory on the court 
of appeals in chancery cases to reexamine the 
law and the facts, but unless the court finds 
that the evidence preponderates against the 
chancellor’s findings, his decree stands. Beaty 
v. Hood, 48 Tenn. App. 228, 306 S.W.2d 671, 
1957 Tenn. App. LEXIS 111 (Tenn. Ct. App. 
1957). 

Where an action is tried by a circuit judge 
without the intervention of a jury, the findings 
of the trial judge and the court of appeals are 
binding on the supreme court to the extent that 
they concur, if there is any evidence to support 
the findings. Davis v. Bank of Illinois, 561 
S.W.2d 144, 1978 Tenn. LEXIS 574 (Tenn. 
1978). 

Pursuant to T.C.A. § 27-1-118, the court of 
appeals had to reduce its findings of fact to 
writing and then provide a reasonable opportu- 
nity for the parties to examine the findings and 
to request different or additional findings, and 
as the court of appeals did not comply with the 
statute, it had no application to the case, and 
T.R.A.P. 13(d) governed the standard of review 
upon appeal. In re Adoption of A.M.H., 215 
S.W.3d 793, 2007 Tenn. LEXIS 235 (Tenn. 
2007). 


16. —Ultimate Determinative Facts. 

The chancellor and court of appeals are only 
required to make a written finding of the ulti- 
mate determinative facts in chancery cases and 
are not required to set out all evidence upon 
which such conclusions are based. Julian v. 
American Nat'l Bank, 21 Tenn. App. 137, 106 
S.W.2d 871, 19387 Tenn. App. LEXIS 15 (Tenn. 
Ct. App. 1937); Melody v. Hamblin, 21 Tenn. 
App. 687, 115 S.W.2d 237, 19387 Tenn. App. 
LEXIS 69 (Tenn. Ct. App. 1937); Gregory v. 
Merchants State Bank, 23 Tenn. App. 567, 135 
S.W.2d 465, 1939 Tenn. App. LEXIS 63 (Tenn. 
Ct. App. 1939); Clardy v. Clardy, 23 Tenn. App. 
608, 136 S.W.2d 526, 1939 Tenn. App. LEXIS 66 
(Tenn. Ct. App. 1939); Higgins v. Lewis, 23 
Tenn. App. 648, 137 S.W.2d 308, 1939 Tenn. 
App. LEXIS 72 (Tenn. Ct. App. 1939); Hamby v. 
Northcut, 25 Tenn. App. 11, 149 S.W.2d 484, 
1940 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1940); Watson v. Watson, 25 Tenn. App. 28, 149 
S.W.2d 953, 1940 Tenn. App. LEXIS 88 (Tenn. 
Ct. App. 1940). 

The court of appeals is required to make and 
file written finding of facts but is not required 
to set out all the evidence upon which such 
conclusion is based. Ellis v. Ellis, 63 Tenn. App. 
361, 472 S.W.2d 741, 1971 Tenn. App. LEXIS 
225 (Tenn. Ct. App. 1971). 
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17. Review by Supreme Court. 

Findings of facts by court of appeals are 
binding on the supreme court unless challenged 
by petition for certiorari. Kenner v. City Nat'l 
Bank, 164 Tenn. 119, 46 S.W.2d 46, 1931 Tenn. 
LEXIS 20 (1932), rehearing denied, 164 Tenn. 
288, 47 S.W.2d 756, 1931 Tenn. LEXIS 34 
(1932). 

Writ of certiorari was denied by supreme 
court where court of appeals affirmed decree of 
chancery court due to absence of findings from 
record, since court assumed that findings were 
omitted because findings were adverse to ap- 
pellant. Stiner v. Powells Valley Hardware Co., 
168 Tenn. 99, 75 S.W.2d 406, 1934 Tenn. LEXIS 
23 (1934). 

Question of law is presented by assignment 
that verdict was not supported by evidence or 
that trial court erred in its ruling on motion for 
directed verdict; and where petition for certio- 
rari is filed to obtain review of judgment ren- 
dered by court of appeals, all evidence in record 
is examined by supreme court to ascertain 
whether right conclusion was reached on ques- 
tion of law thus presented. Ray v. Crain, 18 
Tenn. App. 6038, 80 S.W.2d 113, 1934 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. 1934). 

Where court of appeals committed error in 
affirming decree of chancery court due to ab- 
sence of finding, and supreme court granted 
writ of certiorari, an oral argument was not 
necessary, since case had not been finally deter- 
mined by court of appeals. Hicks v. Hicks, 168 
Tenn. 539, 79 S.W.2d 802, 1934 Tenn. LEXIS 84 
(1935). 

Where there was material evidence in the 
record to support the factual conclusion of both 
the trial court and the court of appeals, it was 
foreclosed on appeal to the supreme court. East 
Sevier County Utility Dist. v. Wachovia Bank & 
Trust Co., 570 S.W.2d 850, 1978 Tenn. LEXIS 
635 (Tenn. 1978). 


18. —Absence of Concurrence. 

Where the findings of the chancellor are not 
appealed from and there is no concurrent find- 
ing by the court of appeals, the supreme court 
need not read the record to determine the facts 
relied on. Edington v. Kreis-Keener Shoe Co., 
153 Tenn. 323, 283 S.W. 987, 1925 Tenn. LEXIS 
29. (1926). 

A review of the facts by the supreme court is 
permissible only to the extent that the findings 
of the chancellor and the court of appeals are 
shown by the record to be contradictory. Miller 
v. Kendrick, 153 Tenn. 596, 285 S.W. 51, 1925 
Tenn. LEXIS 45 (1925); Cooley v. East & West 
Ins. Co., 166 Tenn. 405, 61 S.W.2d 656, 1932 
Tenn. LEXIS 149 (1933); Joest v. John A. De- 
nie’s Sons Co., 174 Tenn. 410, 126 S.W.2d 312, 
1938 Tenn. LEXIS 107 (1939). 

To the extent that the findings of the trial 
judge and of the court of appeals do not concur, 
the facts are open to a de novo examination in 
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the supreme court with the presumption, how- 
ever, that the judgment of the trial court was 
correct unless the evidence preponderates 
against it. Columbia v. C.F.W. Constr. Co., 557 
S.W.2d 734, 1977 Tenn. LEXIS 678 (Tenn. 
LOTT 


19. —Concurrence. 

Concurrent findings of fact by chancellor and 
the court of appeals are conclusive on supreme 
court, if findings are supported by material 
evidence. Knight v. Cooley, 131 Tenn. 21, 173 
S.W. 435, 1914 Tenn. LEXIS 78 (1915); Allen v. 
Effler, 144 Tenn. 685, 235 S.W. 67, 1921 Tenn. 
LEXIS 64 (1921); Potts v. Coffman, 146 Tenn. 
282, 240 S.W. 783, 1922 Tenn. LEXIS 2 (1922); 
Bray v. Blue Ridge Lumber Co., 154 Tenn. 342, 
289 S.W. 504, 1926 Tenn. LEXIS 131 (1926); 
Kenner v. City Natl Bank, 164 Tenn. 119, 46 
S.W.2d 46, 1931 Tenn. LEXIS 20 (1932), rehear- 
ing denied, 164 Tenn. 288, 47 S.W.2d 756, 1931 
Tenn. LEXIS 34 (1932); Fidelity Mut. Life Ins. 
Co. v. Guess, 171 Tenn. 205, 101 S.W.2d 694, 
1936 Tenn. LEXIS 81 (Tenn. Jan. 16, 1937); 
Freels v. Northrup, 678 S.W.2d 55, 1984 Tenn. 
LEXIS 944 (Tenn. 1984). 

Findings of the chancellor and of the court of 
appeals upholding a settlement pleading in a 
suit for accounting are binding on the supreme 
court, though the two lower courts differed as to 
where lay the burden of proof, on the complain- 
ant or on the defendant. Miller v. Kendrick, 153 
Tenn. 596, 285 S.W. 51, 1925 Tenn. LEXIS 45 
(L925). 

Where there was abundant evidence to sus- 
tain a finding of fact made by the lower court in 
a chancery case, which finding was concurred 
in by the court of appeals, such finding is 
conclusive on the supreme court. Harwood- 
Yancey Co. v. Lawrenceburg Warehouse Co., 
167 Tenn. 14, 65 S.W.2d 192, 1933 Tenn. LEXIS 
2 (1933), cert. denied, Striplin v. Lawrenceburg 
Warehouse Co., 292 U.S. 645, 54 S. Ct. 779, 78 
L. Ed. 1496, 1934 U.S. LEXIS 906 (1934). 

Under this section the supreme court is not 
only bound by concurrent finding of facts by the 
chancellor and the court of appeals but is also 
bound by concurrently found inferences from 
such facts if such inferences are justifiably 
drawn and all that remains to the supreme 
court in such a case is a determination of 
whether or not such inferences were to be fairly 
drawn from such undisputed facts. Conaway v. 
New York Life Ins. Co., 171 Tenn. 290, 102 
S.W.2d 66, 1936 Tenn. LEXIS 92 (1937). 

A review as provided in § 27-3-103 (repealed) 
is a review de novo within the meaning of 
§ 27-3-101 (repealed) so that the findings of the 
trial court and the court of appeals will be 
binding on the supreme court to the extent that 
they concur if there is evidence to support such 
findings. McCalla v. Rogers, 173 Tenn. 239, 116 
S.W.2d 1022, 1938 Tenn. LEXIS 13 (1938). 

Where the court of appeals stated that “for 
the purpose of disposition of what we think is 
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the determinative question it may be assumed 
that the chancellor was correct” as to his find- 
ings, this amounted to a concurrent finding by 
the chancellor and the court of appeals. Joest v. 
John A. Denie’s Sons Co., 174 Tenn. 410, 126 
S.W.2d 312, 1938 Tenn. LEXIS 107 (1939). 

Where there was abundant proof to sustain 
the findings of the unemployment compensa- 
tion division which were concurred in by the 
chancellor, the supreme court was bound by 
them. Reese v. Hake, 184 Tenn. 423, 199 S.W.2d 
569, 1947 Tenn. LEXIS 395 (1947). 

If there is any evidence in the record to 
support a concurrent finding of the chancery 
court and the court of appeals, it is binding on 
supreme court. Provident Wash. Ins. Co. v. 
Reese, 213 Tenn. 355, 373 S.W.2d 613, 1963 
Tenn. LEXIS 499 (1963), rehearing denied, 
Provident Washington Ins. Co. v. Reese, 213 
Tenn. 355, 373 S.W.2d 6138, 1964 Tenn. LEXIS 
395 (1964); Lake Hiwassee Dev. Co. v. Pioneer 
Bank, 535 S.W.2d 323, 1976 Tenn. LEXIS 578 
(Tenn. 1976); Columbia v. C.F.W. Constr. Co., 
557 S.W.2d 734, 1977 Tenn. LEXIS 678 (Tenn. 
LOTT) 

It was argued in a petition to rehear that 
both the trial court and the court of appeals 
found as a fact that a certain memorandum was 
the contract of insurance and that the supreme 
court is bound by such concurrent finding of 
fact; however, the proper construction of an 
unambiguous written instrument presents a 
question of law for the court, not a question of 
fact. Provident Wash. Ins. Co. v. Reese, 213 
Tenn. 355, 373 S.W.2d 613, 1963 Tenn. LEXIS 
499 (1963), rehearing denied, Provident Wash- 
ington Ins. Co. v. Reese, 213 Tenn. 355, 373 
S.W.2d 613, 1964 Tenn. LEXIS 395 (1964). 
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Suits for divorce are treated as chancery 
suits so that concurrent findings by the trial 
judge and the court of appeals are conclusive on 
the supreme court. Moore v. Moore, 224 Tenn. 
611, 460 S.W.2d 844, 1970 Tenn. LEXIS 363 
(1970). 

Where documentary evidence and testimony 
of petitioner’s secretary provided material evi- 
dence in support of the factual finding of the 
Chancellor and the court of appeals, that con- 
current finding was conclusive in the supreme 
court. Hickory Springs Mfg. Co. v. Evans, 541 
S.W.2d 97, 1976 Tenn. LEXIS 526 (Tenn. 1976). 

Where the trial judge has failed to make 
specific findings, although a particular finding 
might be considered to be implicit in his hold- 
ing, the supreme court is not bound by the 
“concurrent finding of fact” rule on the theory 
that the trial judge and the court of appeals 
have made concurrent findings, and in such 
situations the supreme court will review the 
record with a view to determine where the 
preponderance of the evidence lies with respect 
to the issue of fact in question. Columbia v. 
C.F.W. Constr. Co., 557 S.W.2d 734, 1977 Tenn. 
LEXIS 678 (Tenn. 1977). 

A concurrent finding of fact by the trial court 
and the appeals court, being supported by ma- 
terial evidence, is binding on the supreme 
court. Broyles v. Ford Life Ins. Co., 594 S.W.2d 
691, 1980 Tenn. LEXIS 412 (Tenn. 1980). 

The rule that concurrent findings of the chan- 
cery court and the court of appeals are binding 
on the supreme court, if there be any evidence 
to support them, applies only to findings of fact, 
not to conclusions of law. Hamblen County v. 
Morristown, 656 S.W.2d 331, 1983 Tenn. LEXIS 
696 (Tenn. 1983). 


The court of appeals shall file its findings at the same time that it renders its 
decision. It shall be the duty of chancellors, except where the findings are or 
have been incorporated in the decree as above provided, to file their findings of 
fact within thirty (30) days after appeal; and the clerk shall then give notice 
thereof to the parties or their counsel, who shall have the right by petition to 
ask for different or additional findings; and, if no such petition shall be filed 
within five (5) days after such notice, unless the time shall be extended by 
order of the court, the findings shall not be further questioned in that court; 
provided, that the time in which such petition may be filed shall in no event be 
less than five (5) days from the taking of an appeal. For the purposes stated, 
the cause shall remain in the chancery court even after the appeal has been 
taken. The same rules and practice shall govern with respect to cases tried on 
the facts in courts exercising the former jurisdictions of county courts and 
thence brought directly to the court of appeals. The provisions as to a finding 
of facts shall not apply where, before it is made up, the judge who tried the case 
has died or has gone out of office, and in such case the clerk shall include in the 
record a certificate to that effect. 
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History. 

Acts 1925, ch. -100, § 12; Shan. Supp., 
§ 6325a12; mod. Code 1932, § 10621; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 27-114; Acts 1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 3(d). 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 671. 


27-1-115 — 27-1-117. [Reserved.] 
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Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 96, 121, 122, 223; 16 Tenn. 
Juris., Exceptions, Bill of, § 6. 


Law Reviews. 
Suggested Changes in Appellate Procedure, 
17 Tenn. L. Rev. 220. 


27-1-118. Written opinions in supreme court. 


The judges of the supreme court shall give written opinions, stating the 
points of law on which the action of the court is based, in all cases determined 
by them, except actions in which there is no defense. 


History. 
Code 1858, § 3931 (deriv. Acts 1829, ch. 60, 


§ 2); Shan., § 5735; Code 1932, § 9924; T.C.A. 
(orig. ed.), § 27-120. 


NOTES TO DECISIONS 


1. Cases Not “Determined.” 

Where case is not “determined” (denial of 
petition for rehearing) by the Supreme Court, 
but by the Court of Appeals, this section has no 
application. Powers v. L. & N. R. Co., 183 Tenn. 
526, 194 S.W.2d 241, 1946 Tenn. LEXIS 233 
(1946). 


This section requiring written memorandum 
by court does not apply to denial of petition for 
writ of certiorari, as denial of writ does not 
indicate approval of anything but the result 
reached by Court of Appeals. Powers v. L. & N. 
R. Co., 183 Tenn. 526, 194 S.W.2d 241, 1946 
Tenn. LEXIS 233 (1946). 


27-1-119. Opinions furnished to counsel. 


(a) The members of the supreme court, the court of appeals and court of 
criminal appeals for each division of the state shall immediately, on announce- 
ment of the opinion of the court in any case before it, mail a copy of the opinion 
filed by the court in each case decided in such court to counsel of record for each 
of the parties thereto. 

(b) Where more than one (1) person shall appear as counsel of record for one 
(1) party, or where one (1) or more persons shall appear as counsel for more 
than one (1) party, then only one (1) copy of the opinion shall be mailed. 

(c) If the court so desires, it may deliver such copies to the clerk of the court, 
who shall mail such copies to counsel of record, the mailing fees to be taxed as 
a part of the costs of the cause. 


History. 

Acts 1948, ch. 74, §§ 1, 2; mod. C. Supp. 
1950, §§ 9924.1, 10629.1 (Williams, §§ 9924.1, 
9924.2); modified; T.C.A. (orig. ed.), § 27-121; 
modified. 


Law Reviews. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, VII. Dis- 
position of Appeals (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 90. 


27-1-120. Reasons for reversal furnished trial court. 


If the judgment of the inferior court is reversed and the cause remanded, the 
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judges shall file, in writing, with the clerk, the reasons of reversal, and the 
points of law in the judgment of the inferior court in which the error existed, 


to be copied by the clerk, and certified to the inferior court as part of the record 


of reversal. 


History. 

Code 1858, § 3932 (deriv. Acts 1829, ch. 60, 
§ 1); Shan., § 5736; Code 1932, § 9925; T.C.A. 
(orig. ed.), § 27-122. 


Law Reviews. 
The Procedural Details of the Proposed Ten- 


nessee Rules of Appellate Procedure, VII. Dis- 
position of Appeals (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 90. 


NOTES TO DECISIONS 


1. Correction of Judgment. 

Judgment of Supreme Court may be cor- 
rected to conform to opinion which is recognized 
as part of the record of the cause; and if the 
decree of the court does not properly embody 
the judgment of the court as it appears from the 
opinion, it may be corrected at the next term. 
Polk v. Pledge, 52 Tenn. 371, 1871 Tenn. LEXIS 
270 (1871). 

Where defendant was convicted of assault 


and his conviction was affirmed by the Supreme 
Court, but through error, the clerk in drawing 
the judgment against him, entered judgment 
that the defendant was guilty of the offense of 
voluntary manslaughter the judgment could be 
corrected to conform to the opinion since the 
opinions of the justices are recognized as a part 
of the record of the case. Taylor v. State, 189 
Tenn. 467, 225 S.W.2d 822, 1949 Tenn. LEXIS 


with intent to commit voluntary manslaughter 449 (1949). 
27-1-121. Appeals judges excused from attendance at announcement 
of decisions. 


(a) When cases are heard and determined by judges of the court of appeals 
and court of criminal appeals who do not reside in the grand division in which 
the cases arose and were heard, it shall not be necessary for such judges to be 
present in person when decisions in such cases are announced; and it shall be 
lawful for the minutes containing the judgments or decrees in such cases to be 
signed by the judges residing in the grand division in which such cases arose 
and were heard or tried. 

(b) A written opinion and findings signed by the judges who heard and 
determined the case shall be filed with the clerk of the court before the 
judgment or decree is entered. 

(c) The judgments and decrees so entered and authenticated shall be, in all 
respects, as valid as if they were authenticated by the signatures, to the 
minutes, of the judges rendering them. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


History. 

Acts 1929, ch. 95, §§ 1, 2; mod. Code 1932, 
§§ 10623, 10624; T.C.A. (orig. ed.), § 27-123; 
modified. 


27-1-122. Damages for frivolous appeal. 


When it appears to any reviewing court that the appeal from any court of 
record was frivolous or taken solely for delay, the court may, either upon 
motion of a party or of its own motion, award just damages against the 
appellant, which may include, but need not be limited to, costs, interest on the 
judgment, and expenses incurred by the appellee as a result of the appeal. 
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History. 
Acts 1975, ch. 203; § 1; T.C.A., § 27-124. 


Cross-References. 
Frivolous appeals, workers’ compensation 
cases, § 50-6-225. 


Section to Section References. 
This section is referred to in § 50-6-255. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 41. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
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peal and Error, §§ 5, 268; 8 Tenn. Juris., Costs, 
Si: 


Law Reviews. 

Survey of Civil Procedure in Tennessee — 
1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, VIII. 
Practice on Appeal (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 102. 

Workers’ Compensation Outline (Paul Camp- 
bell III), 18 No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


Analysis 


. Application and Scope. 
. Frivolous Appeals. 
Bona Fide Appeals. 
Non-Frivolous Appeal. 

. Attorney Fees Denied. 

. Attorney Fees Granted. 
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. Application and Scope. 

This statute does not give the court statutory 
or inherent power to award damages for the 
initiation of frivolous suits, and where em- 
ployee brought frivolous suit under workers’ 
compensation law and lower court improvi- 
dently decided in her favor, employer could not 
be granted damages upon his appeal from the 
judgment. Bishop Baking Co. v. Forgey, 538 
S.W.2d 602, 1976 Tenn. LEXIS 493 (Tenn. 
1976). 

Where petition to hold appellees in contempt 
of court was dismissed by trial court, appellees 
were entitled to relief under this section since 
there was no right to appeal from acquittal in a 
contempt case and there was no factual evi- 
dence contrary to the trial court’s holding. 
Zwick v. Jones, 589 S.W.2d 664, 1979 Tenn. 
App. LEXIS 342 (Tenn. Ct. App. 1979). 

If the court determines a martial dissolution 
agreement (MDA) is inapplicable, it should so 
state on the record and then turn to the parties’ 
statutory claims under which any award of fees 
is within the sound discretion of the trial or 
appellate courts unless otherwise specified in 
the statute; even if the court determines an 
award of attorney’s fees is mandated by the 
terms of the MDA, the court still should also 
review the claims for fees or expenses under 
any applicable statutory authority. Eberbach v. 
Eberbach, — S.W.3d —, 2017 Tenn. LEXIS 281 
(Tenn. May 23, 2017). 

It is important for the courts to ensure they 
conduct an analysis under both the parties’ 
contract and any applicable statutes or other 
equitable grounds, and in the event the award 
is reversed on one ground, it may be upheld on 
another; analyzing all applicable grounds for 
attorney's fee awards ensures judicial economy 


is maximized. Eberbach v. Eberbach, — S.W.3d 
—, 2017 Tenn. LEXIS 281 (Tenn. May 23, 
2017). 

In cases where parties seek attorney’s fees 
under statutory authority alone, the statute 
governs the award, is the exception to the 
American Rule, and is the basis for the court’s 
authority to grant fees on appeal; thus, when 
appellate attorney’s fees are requested pursu- 
ant to statutes that expressly permit the court 
to exercise its discretion, the court of appeals 
should analyze a request by exercising its dis- 
cretion to determine whether an award to the 
prevailing party is appropriate. Eberbach v. 
Eberbach, — S.W.3d —, 2017 Tenn. LEXIS 281 
(Tenn. May 28, 2017). 

Because fee provisions in marital dissolution 
agreements are binding on the parties, when 
confronted with a request for fees under both 
contractual and statutory authority, the courts 
should look to the parties’ contract first before 
moving on to any discretionary analysis under 
statutes. Eberbach v. Eberbach, — S.W.3d —, 
2017 Tenn. LEXIS 281 (Tenn. May 23, 2017). 


2. Frivolous Appeals. 

Where employee in workers’ compensation 
case adduced no evidence to dispute testimony 
of employer’s witnesses, a successful appeal by 
defendant would have required a de novo re- 
view of the evidence, contrary to state practice, 
so that defendant’s appeal was frivolous. Davis 
v. Gulf Ins. Group, 546 S.W.2d 583, 1977 Tenn. 
LEXIS 519 (Tenn. 1977). 

The appellate court invoked this section sua 
sponte where defendant filed a complaint alleg- 
ing that the trial court judgment was void from 
the beginning because the defendant was de- 
nied an adequate opportunity to prepare its 
defense. Norton Creek Community Asso. v. 
Rodman Corp., 560 S.W.2d 914, 1977 Tenn. 
App. LEXIS 301 (Tenn. Ct. App. 1977). 

When an appeal in a workers’ compensation 
case had no reasonable chance of success and 
the material issues raised by the appeal were 
issues of fact with material evidence supporting 
the trial judge’s findings on those issues, the 
appeal was frivolous and appellee was entitled 
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to damages under this section. Liberty Mut. 
Ins. Co. v. Taylor, 590 S.W.2d 920, 1979 Tenn. 
LEXIS 523 (Tenn. 1979); Bailey v. Knox County, 
732 S.W.2d 597, 1987 Tenn. LEXIS 1006 (Tenn. 
1987). 

Where hospital defendant in malpractice ac- 
tion was granted a summary judgment prior to 
the hearing of evidence it was a violation of 
Tenn. Const., art. I, § 6 to grant a motion to add 
the hospital as a party defendant after the 
evidence had been presented, and the appeal of 
the rejection of that motion was frivolous. 
Guess v. Maury, 726 S.W.2d 906, 1986 Tenn. 
App. LEXIS 3257 (Tenn. Ct. App. 1986), over- 
ruled in part, Elliott v. Cobb, 320 S.W.3d 246, 
2010 Tenn. LEXIS 875 (Tenn. Sept. 23, 2010). 

The failure to provide a transcript from 
which the appellate court could determine suf- 
ficiency of evidence resulted in a frivolous ap- 
peal. McDonald v. Onoh, 772 S.W.2d 913, 1989 
Tenn. App. LEXIS 282 (Tenn. Ct. App. 1989), 
cert. denied, 493 U.S. 859, 110S. Ct. 168, 107 L. 
Ed. 2d 125, 1989 U.S. LEXIS 4157 (1989). 

Court granted costs and attorney fees in 
frivolous appeal in legal malpractice action 
because plaintiff failed to introduce a counter 
expert affidavit even though he had asked for a 
continuance to obtain such an affidavit. Bur- 
sack v. Wilson, 982 S.W.2d 341, 1998 Tenn. App. 
LEXIS 465 (Tenn. Ct. App. 1998). 

Delinquent taxpayer who unsuccessfully ap- 
pealed dismissal of an action to quiet title and 
set aside a tax lien on the taxpayer’s property 
was not sanctioned. The court determined the 
appeal was not frivolous. Stigall v. Lyle, 119 
S.W.3d 701, 2003 Tenn. App. LEXIS 89 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 773 (Tenn. Sept. 2, 2003). 

In a personal injury suit, defendant was 
entitled to damages for a frivolous appeal be- 
cause plaintiffs appeal, although it was nomi- 
nally an appeal from a subsequent lawsuit, 
raised issues against defendant solely related 
to an original trial that had concluded over four 
months prior to the notice of appeal. Young v. 
Barrow, 130 S.W.3d 59, 2003 Tenn. App. LEXIS 
678 (Tenn. Ct. App. 2003), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 80 (Tenn. Jan. 26, 
2004). 

Optionor’s request for attorney fees for a 
frivolous appeal were denied where the op- 
tionee appealed the trial court’s decision that 
the option contract had expired; the optionee 
claimed that it had been impossible to give 
notice of his intention to exercise the option on 
the last day of the contract, because the op- 
tionor had been out of town on that day. Silsbe 
v. Houston Levee Indus. Park, Inc., 165 S.W.3d 
260, 2004 Tenn. App. LEXIS 583 (Tenn. Ct. 
App. 2004), appeal denied, Silsbe v. Houston 
Levee Indus. Park, L.L.C., — S.W.3d —, 2005 
Tenn. LEXIS 203 (Tenn. Feb. 28, 2005). 

In an appeal by the mother and her husband 
of the trial court’s denial of their petition to 
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terminate the biological father’s parental 
rights, the court rejected the biological father’s 
request for attorney fees under T.C.A. § 36-5- 
103(c) because he was not enforcing any prior 
custody decree, but the father was entitled to 
damages under T.C.A. § 27-1-122 for the frivo- 
lous appeal. In re M.L.D., 182 S.W.3d 890, 2005 
Tenn. App. LEXIS 339 (Tenn. Ct. App. 2005), 
appeal denied, In re Adoption of M.L.D., — 
S.W.3d —, 2005 Tenn. LEXIS 779 (Tenn. Sept. 
12, 2005). 

Where notice of a tax sale had not been given, 
the trial court did not abuse its discretion in 
granting summary judgment to the owners in 
their suit against the purchaser and in denying 
the purchaser’s Tenn. R. Civ. P. 59.04 motion to 
set aside the summary judgment; the purchas- 
er’s post-judgment evidence would not have 
created genuine issue of material fact as to 
whether notice of the tax sale had been given 
and her appeal of the trial court’s denial was 
frivolous, justifying an award of damages to the 
owners including their attorney’s fees and ex- 
penses incurred in defending the appeal. Wh- 
alum v. Marshall, 224 S.W.3d 169, 2006 Tenn. 
App. LEXIS 304 (Tenn. Ct. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 1131 
(Tenn. 2006). 

Because the broker provision of the agree- 
ment at issue between the building owner and 
management company was clear and its only 
reasonable meaning plain, the management 
company’s appeal was a frivolous appeal, and 
the appellate court remanded to the trial court 
to determine the expenses due under T.C.A. 
§ 27-1-122. Creswell v. Creswell, 238 S.W.3d 
263, 2007 Tenn. App. LEXIS 367 (Tenn. Ct. 
App. June 7, 2007), appeal denied, In re Estate 
of Creswell v. Creswell, — S.W.3d —, 2007 
Tenn. LEXIS 939 (Tenn. Oct. 15, 2007). 

Husband’s appeal was frivolous and under- 
taken solely to delay payment of the spousal 
support he was obligated to pay; husband con- 
sistently flouted trial court’s order to pay pen- 
dente lite support to the wife and he gave 
appellate court an appellate record with little 
to support his argument. Williams v. Williams, 
286 S.W.3d 290, 2008 Tenn. App. LEXIS 416 
(Tenn. Ct. App. July 28, 2008). 

Mother was entitled to the reasonable fees 
and costs she accrued in defense of a father’s 
appeal of an order modifying a permanent 
parenting plan to include payment for the chil- 
dren’s private school tuition because the appeal 
had no reasonable chance of success given the 
state of the record and the state of the father’s 
appellate brief. Chiozza v. Chiozza, 315 S.W.3d 
482, 2009 Tenn. App. LEXIS 793 (Tenn. Ct. 
App. Nov. 20, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 540 (Tenn. May 20, 
2010). 

Appeal was devoid of merit and so lacking in 
justiciable issues that it constituted a frivolous 
appeal within the meaning of T.C.A. § 27-1- 
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122. The patient was unable to establish a 
prima facie case of medical malpractice, the 
case was commenced after the statute of limi- 
tations had run, and the patient failed to ar- 
ticulate any basis upon which to conclude that 
the trial court erred by awarding $9,000 in 
discretionary costs. Barnett v. Tenn. Orthopae- 
dic Alliance, 391 S.W.3d 74, 2012 Tenn. App. 
LEXIS 659 (Tenn. Ct. App. Sept. 19, 2012), 
appeal dismissed, — S.W.3d —, 2013 Tenn. 
LEXIS 1 (Tenn. Jan. 2, 2013). 

Owner’s appeal was frivolous because his 
appeal of the dismissal of his second complaint 
against a city was barred by res judicata and 
was devoid of merit where both the original 
action and the current complaint involved the 
same parties and the same issues, the owner 
simply was attempting to re-raise and re-liti- 
gate the same issues that were finally decided 
in his original action. Levitt v. City of Oak 
Ridge, 456 S.W.3d 547, 2014 Tenn. App. LEXIS 
558 (Tenn. Ct. App. Sept. 10, 2014), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 58 
(Tenn. Jan. 15, 2015). 

Defendants were entitled to damages be- 
cause the plaintiffs’ appeal was deemed frivo- 
lous and they waived any issues they might 
have attempted to raise on appeal where their 
brief did not contain a statement of the issues, 
the purported authorities listed in the table of 
authorities were not cited anywhere else within 
the brief, and the purported argument section 
of the brief contained no references whatsoever 
to the record and no citations to authorities. 
Murray v. Miracle, 457 S.W.3d 399, 2014 Tenn. 
App. LEXIS 583 (Tenn. Ct. App. Sept. 23, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
132 (Tenn. Feb. 19, 2015). 

Court should tread carefully before conclud- 
ing that an appeal is frivolous; in this case, the 
issues raised by defendant were so devoid of 
merit that they had no reasonable chance of 
success, such that the appeal was frivolous and 
plaintiff was entitled to the costs incurred in 
defending against it. Baugh v. Moore, — S.W.3d 
—, 2015 Tenn. App. LEXIS 90 (Tenn. Ct. App. 
Feb. 25, 2015). 

Mother’s appeal was devoid of merit and 
deemed frivolous because she failed to provide 
a transcript of the evidence or a statement of 
the evidence, the guardian ad litem was not 
statutorily required to investigate the records 
of every medical professional that examined 
the child, and the appellate court had to as- 
sume that there was sufficient evidence to 
support the trial court’s best interest determi- 
nation. Cremeens v. Cremeens, — S.W.3d —, 
2015 Tenn. App. LEXIS 278 (Tenn. Ct. App. Apr. 
29, 2015). 

Neighbor and his predecessor were not en- 
titled to attorneys’ fees on appeal because the 
owner’s appeal was not devoid of merit or any 
indication that it was undertaken for delay. 
Evans v. Green Tree Servicing, LLC, — S.W.3d 
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—, 2015 Tenn. App. LEXIS 614 (Tenn. Ct. App. 
July 28, 2015). 

Appellees contended that appellants’ disre- 
gard for the appellate rules on briefs warranted 
frivolous appeal damages, plus the appeal 
lacked any merit, as evidenced by appellants’ 
resort to unsupported allegations that did not 
appear in the record; the appeal was frivolous 
and damages were awarded to appellees. Lewis 
v. Williams, — S.W.3d —, 2015 Tenn. App. 
LEXIS 637 (Tenn. Ct. App. Aug. 6, 2015), ap- 
peal denied, — S.W.3d —, 2015 Tenn. LEXIS 
1037 (Tenn. Dec. 11, 2015). 

Plaintiffs brief on appeal was so severely 
deficient that the appellate court was unable to 
determine even what specific issues plaintiff 
was attempting to raise on appeal. Pursuant to 
T.C.A. § 27-1-122, the appellate court found 
plaintiffs appeal frivolous and awarded defen- 
dants damages for the frivolous appeal. Webb v. 
Sherrell, — S.W.3d —, 2015 Tenn. App. LEXIS 
645 (Tenn. Ct. App. Aug. 12, 2015). 

Husband’s appeal of the trial court’s decision 
denying him relief from a divorce decree under 
Tenn. R. Civ. P. 60.02 was not frivolous where 
although the appellate court ruled adversely to 
the husband concerning the issues he raised, 
the appellate court was unable to conclude that 
his appeal was devoid of merit. Selitsch v. 
Selitsch, 492 S.W.3d 677, 2015 Tenn. App. 
LEXIS 841 (Tenn. Ct. App. Oct. 14, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
144 (Tenn. Feb. 17, 2016). 

Frivolous attorney fees were denied; al- 
though plaintiffs appeal was not successful, 
the appeal was not frivolous or taken solely for 
delay, her brief was fully compliant with the 
rule and her argument was cogent, and it 
appeared the trial court failed to address plain- 
tiffs contentions and plaintiff would not be 
sanctioned for seeking redress. Green v. YMCA 
of Memphis & the Mid-South, — S.W.3d —, 
2015 Tenn. App. LEXIS 891 (Tenn. Ct. App. 
Nov. 4, 2015). 

Homeowner was entitled to costs, interest on 
the judgment, and expenses because an unli- 
censed contractor’s appeal was deemed frivo- 
lous where his arguments were so deficient that 
it was impossible to determine what specific 
issues he was raising. Johnson v. New Wave, 
LLC, — S.W.3d —, 2015 Tenn. App. LEXIS 998 
(Tenn. Ct. App. Dec. 30, 2015). 

The case was remanded to the trial court for 
a determination of an award for frivolous ap- 
peal damages because a borrower and his lim- 
ited liability company failed to comply with the 
appellate rules for briefs. W & H LLC v. Cmty. 
Bank N.A., — S.W.3d —, 2016 Tenn. App. 
LEXIS 54 (Tenn. Ct. App. Jan. 29, 2016), appeal 
denied, W & H LLC v. Cmty. Bank NA, — 
S.W.3d —, 2016 Tenn. LEXIS 581 (Tenn. Aug. 
19, 2016). 

Case was remanded for a determination of 
the amount of damages to be awarded to doc- 
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tors and professional entities because a pa- 
tient’s brief wholly failed to articulate, identify, 
or support reversible error in any ruling of the 
trial court; the appeal was frivolous because it 
was devoid of merit and had no reasonable 
chance of success. Ibrahim v. Williams, — 
S.W.3d —, 2016 Tenn. App. LEXIS 160 (Tenn. 
Ct. App. Feb. 29, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 471 (Tenn. June 
23, 2016). 

Because the appellate court found a hus- 
band’s appeal from the trial court’s order grant- 
ing the wife an order of protection frivolous, it 
awarded the wife her attorney fees incurred on 
appeal under T.C.A. § 27-1-122. Honeycutt ex. 
rel. Alexander H. v. Honeycutt, — S.W.3d —, 
2016 Tenn. App. LEXIS 169 (Tenn. Ct. App. 
Mar. 2, 2016). 

Wife’s appeal of a divorce action was frivolous 
where she substantially failed to comply with 
the Tennessee Rules of Appellate Procedure 
and the Rules of the Court of Appeals, and the 
lack of merit to the issues that were properly 
presented result in the appeal having no rea- 
sonable chance of success. Bracey v. Bracey, — 
S.W.3d —, 2016 Tenn. App. LEXIS 299 (Tenn. 
Ct. App. Apr. 26, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 673 (Tenn. Sept. 
23, 2016). 

When customers sued a bank after the cus- 
tomers’ prior suit was dismissed with prejudice, 
and the subsequent suit was dismissed based 
on res judicata, the customers’ appeal of that 
dismissal was frivolous because the appeal had 
no chance of success. Craig v. Peoples Cmty. 
Bank, — S.W.3d —, 2016 Tenn. App. LEXIS 
1005 (Tenn. Ct. App. Dec. 30, 2016). 


3. Bona Fide Appeals. 

Where expert medical testimony in workers’ 
compensation action had limited claimant’s dis- 
ability to 30 to 35 percent permanent partial 
disability, claimant was not entitled to judg- 
ment against employer’s insurance carrier for 
damages allegedly incurred as the result of 
insurer’s appeal from chancellor’s award of 
benefits to claimant for 60 percent permanent 
partial disability. Employers Ins. Co. v. Heath, 
536 S.W.2d 341, 1976 Tenn. LEXIS 628 (Tenn. 
1976). 

Where the evidence in favor of the employer 
was as competent and persuasive as that of- 
fered by the employee the appeal was not so 
devoid of merit as to justify damages against 
the employer who appealed in good faith. Com- 
bustion Engineering, Inc. v. Kennedy, 562 
S.W.2d 202, 1978 Tenn. LEXIS 585 (Tenn. 
1978). 

Petition to rehear and related motions were 
not frivolous for purposes of this section. Hood 
v. Roadtec, Inc., 785 S.W.2d 359, 1989 Tenn. 
App. LEXIS 468 (Tenn. Ct. App. 1989), rehear- 
ing denied, — S.W.2d —, 1989 Tenn. App. 
LEXIS 562 (Tenn. Ct. App. Aug. 18, 1989). 
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In this workers’ compensation case, sanc- 
tions were not ordered against the employer 
who lost on appeal; the employer’s appeal of the 
decision granting death benefits to the widow 
and son of an employee who suffered a fatal 
heart attack while driving the employer’s ve- 
hicle home from work was not so devoid of 
merit such that it had no reasonable chance of 
succeeding. Clark v. Nashville Mach. Elevator 
Co., 129 S.W.3d 42, 2004 Tenn. LEXIS 173 
(Tenn. 2004). 


4. Non-Frivolous Appeal. 

Trial court abused its discretion when it 
granted the clerk’s Tenn. R. Civ. P. 11 motion for 
sanctions and awarded appellate attorney’s 
fees to the clerk for the trustee’s filing of 
pleadings in connection with the first appeal 
because the clerk’s motion for sanctions was in 
essence a motion for appellate attorney’s fees 
pursuant to T.C.A. § 27-1-122 for the filing of a 
frivolous appeal. Under § 27-1-122, the deci- 
sion on whether to award damages for the filing 
of a frivolous appeal rested solely in the discre- 
tion of the appellate court, and it was improper 
for the trial court to essentially grant appellate 
attorney’s fees to the clerk under Tenn. R. Civ. 
P. 11. Marra v. Bank of N.Y., 310 S.W.3d 329, 
2009 Tenn. App. LEXIS 529 (Tenn. Ct. App. 
Aug. 4, 2009), rehearing denied, 310 S.W.3d 
329, 2009 Tenn. App. LEXIS 909 (Tenn. Ct. 
App. 2009), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 214 (Tenn. Feb. 22, 2010). 

In an appeal from the denial of an employee’s 
motion to set aside a judgment approving a 
workers’ compensation settlement, the em- 
ployer was not entitled to damages for a frivo- 
lous appeal because the employee’s argument 
was not so devoid of merit that it had no 
reasonable chance of succeeding and was not 
taken solely for the purpose of delay. Hender- 
son v. Saia, Inc., 318 S.W.3d 328, 2010 Tenn. 
LEXIS 678 (Tenn. Aug. 24, 2010), rehearing 
denied, Henderson v. SAIA, Inc., — S.W.3d —, 
2010 Tenn. LEXIS 866 (Tenn. Sept. 8, 2010). 

Husband’s invitation to burden a wife with 
an additional award of fees under T.C.A. § 27- 
1-122 was declined given the confusion of all 
the parties and the trial court regarding the 
finality of an order. Byrnes v. Byrnes, 390 
S.W.3d 269, 2012 Tenn. App. LEXIS 306 (Tenn. 
Ct. App. May 14, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 908 (Tenn. Dec. 
1 2OT2y. 

Because the appeal was not found to be 
devoid of merit, an award of damages for frivo- 
lous appeal was denied. Avery Place, LLC v. 
Highways, Inc., — S.W.38d —, 2015 Tenn. App. 
LEXIS 957 (Tenn. Ct. App. Dec. 7, 2015), review 
denied and ordered not published, Avery Place 
v. Highways, Inc., — S.W.3d —, 2016 Tenn. 
LEXIS 275 (Tenn. Apr. 6, 2016). 

In a case where litigation costs were assessed 
against a surety after the dismissal of a breach 
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of contract claim for failure to state a claim, a 
bank was not awarded costs and attorney’s fees 
on appeal because it was not frivolous, espe- 
cially in light of the fact that a surety prevailed 
on appeal. Snyder v. First Tenn. Bank, N.A., — 
S.W.3d —, 2016 Tenn. App. LEXIS 74 (Tenn. Ct. 
App. Feb. 3, 2016). 

Although the trial court’s grant of summary 
judgment was affirmed, the ruling regarding 
attorney fees was reversed; the appeal was not 
frivolous or taken for any subversive purpose, 
and thus fees on appeal were denied. Butler v. 
Pitts, — S.W.3d —, 2016 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Feb. 12, 2016). 

Wife’s request for attorney’s fees on appeal 
was denied because an estate’s appeal was not 
frivolous or completely devoid of merit. In re 
Estate of Lewis, — S.W.3d —, 2016 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. Feb. 18, 2016). 

Because a mother’s appeal of a judgment 
terminating her parental rights to her child 
was not frivolous, the appellate court declined 
to award the child’s paternal grandparents 
their attorney fees incurred on appeal and 
costs. In re Trenton W., — S.W.3d —, 2016 
Tenn. App. LEXIS 378 (Tenn. Ct. App. May 31, 
2016). 

Although the court ruled adversely to the 
husband concerning the issues he raised, his 
appeal was not devoid of merit, and the appeal 
was not found to be frivolous. Collins v. Collins, 
— $.W.3d —, 2016 Tenn. App. LEXIS 551 
(Tenn. Ct. App. Aug. 1, 2016). 

Real estate investors’ request to find mort- 
gagors’ appeal frivolous was denied because the 
appeal was not so entirely devoid of merit as to 
warrant a finding that it was frivolous. Alfonso 
v. Bailey, — S.W.3d —, 2016 Tenn. App. LEXIS 
569 (Tenn. Ct. App. Aug. 9, 2016). 

Given the husband’s request for review of the 
sanction imposed by the trial court, the appeal 
was not frivolous or taken solely for delay, and 
thus the wife’s request for attorney fees was 
denied. Parvin v. Newman, — S.W.3d —, 2016 
Tenn. App. LEXIS 945 (Tenn. Ct. App. Dec. 9, 
2016). 


5. Attorney Fees Denied. 

Although an appellate court resolved an ap- 
peal by the executor of an estate in favor of the 
beneficiaries of the estate, the appellate court 
declined to award the beneficiaries attorney’s 
fees because the court was not persuaded that 
the appeal was completely devoid of merit. In re 
Estate of McMillin, — S.W.3d —, 2015 Tenn. 
App. LEXIS 69 (Tenn. Ct. App. Feb. 12, 2015). 

Appellate court chose to deny a personal 
guarantor’s request for attorney’s fees because 
an appeal was not so devoid of merit as to 
warrant an award of fees to the personal guar- 
antor. Amresco Independence Funding, LLC v. 
Renegade Mt. Golf Club, LLC, — S.W.3d —, 
2015 Tenn. App. LEXIS 170 (Tenn. Ct. App. 
Mar. 31, 2015). 
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Exercising discretion, the request for fees on 
appeal was denied where the conservator had 
requested attorneys fees for a period of time 
during which the ward was not living and the 
trial court had only approved fees that it deter- 
mined were “reasonable and necessary” and 
expended on behalf of the ward.In re Melton, — 
S.W.3d —, 2015 Tenn. App. LEXIS 621 (Tenn. 
Ct. App. July 31, 2015), appeal dismissed, In re 
Conservatorship of Melton, — S.W.3d —, 2016 
Tenn. LEXIS 203 (Tenn. Mar. 23, 2016). 

Appellee bank’s request for recovery of attor- 
ney fees and costs under this section was pre- 
sented in the argument section of its brief, but 
it was not presented as an issue for appellate 
review in compliance with Tenn. R. App. P. 
27(a)(4). As such, the issue was waived, and the 
appellate court declined to award fees. Ave. 
Bank v. Guar. INS. Co., — S.W.3d —, 2015 
Tenn. App. LEXIS 820 (Tenn. Ct. App. Oct. 6, 
2015). 

Appellate court declined to award appellate 
fees to a parent because the court did not 
conclude that the appeal by the other parent of 
an award by a trial court ordering the other 
parent to pay uncovered medical expenses of 
the parties’ children was devoid of merit or that 
it was undertaken for delay. Eberbach v. Eber- 
bach, — S.W.3d —, 2015 Tenn. App. LEXIS 872 
(Tenn. Ct. App. Oct. 23, 2015). 

Request for attorney fees on appeal was de- 
nied. Draper v. Draper, — S.W.3d —, 2015 
Tenn. App. LEXIS 905 (Tenn. Ct. App. Nov. 15, 
2015). 

City’s request for costs and attorney’s fees on 
appeal was denied because an employee was 
successful on appeal, and the appeal was not 
frivolous or taken solely for delay. Fitten v. City 
Council of Chattanooga, — S.W.3d —, 2016 
Tenn. App. LEXIS 119 (Tenn. Ct. App. Feb. 18, 
2016). 

Father’s request that the mother pay his 
attorney fees pursuant to T.C.A. § 27-1-122 
was rejected where her appeal of the finding 
that she was voluntarily underemployed for 
purposes of calculating child support was not a 
frivolous appeal. Cocke v. Cocke, — 8.W.3d —, 
2016 Tenn. App. LEXIS 267 (Tenn. Ct. App. Apr. 
19, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 679 (Tenn. Sept. 23, 2016). 

In a case relating to the distribution of a 
marital estate, attorneys fees were not 
awarded on appeal because the appellate court 
was unable to conclude that the appeal was 
frivolous, or that the appeal was taken for any 
subversive purpose. Greer v. Cobble, — S.W.3d 
—, 2016 Tenn. App. LEXIS 324 (Tenn. Ct. App. 
May 11, 2016). 

Appellate court, in exercising its discretion in 
a child custody dispute between a parent and a 
grandparent, could not say that the grandpar- 
ent’s appeal was frivolous or was taken solely 
for delay. Accordingly, the court respectfully 
declined to award the parent any attorney’s 
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fees related to the cost of the appeal. Bryan v. 
Miller, — S.W.3d —, 2016 Tenn. App. LEXIS 
568 (Tenn. Ct. App. Aug. 8, 2016). 

Denial of appellees’ request for attorney’s 
fees on appeal was appropriate because the 
appellate court determined that the appeal was 
not frivolous or taken solely for delay, particu- 
larly considering the appellant’s partial success 
on appeal. Logan v. Estate of Cannon, — S.W.3d 
—, 2016 Tenn. App. LEXIS 708 (Tenn. Ct. App. 
Sept. 23, 2016). 

Guardian ad litem was denied attorney’s fees 
on appeal because a mother’s appeal was not 
devoid of merit or undertaken for delay. In re 
Jackson H., — S.W.3d —, 2016 Tenn. App. 
LEXIS 811 (Tenn. Ct. App. Oct. 28, 2016). 

Appeal was not frivolous or taken solely for 
delay, and thus requests for attorney fees on 
appeal were denied. Buckner v. Goodman, — 
S.W.3d —, 2016 Tenn. App. LEXIS 999 (Tenn. 
Ct. App. Dec. 29, 2016). 

Although appellants unsuccessfully filed suit 
to assert rights to a tract of real property by 
adverse possession, the appellate court de- 
clined to award appellee attorney fees pursuant 
to Tenn. Code § 27-1-122, where appellee’s 
request for recovery was not presented as an 
issue for the appellate court’s review in compli- 
ance with Tenn. R. App. P. 27. Phelps v. Benke, 
— §.W.3d —, 2017 Tenn. App. LEXIS 18 (Tenn. 
Ct. App. Jan. 11, 2017). 

Court of appeals erred in failing to address a 
wife’s request for appellate attorney’s fees under 
a marital dissolution agreement (MDA) and in 
exclusively reviewing her request for fees under 
the statute because the wife was the prevailing 
party at both the trial and appellate levels, and 
the MDA entitled her to a judgment for reason- 
able expenses, including attorney’s fees, incurred 
in prosecuting the action in each of the proceed- 
ings. Eberbach v. Eberbach, — S.W.3d —, 2017 
Tenn. LEXIS 281 (Tenn. May 23, 2017). 


6. Attorney Fees Granted. 
Because a parent was forced to respond to the 
other parent’s issues for review, despite the 
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other parent’s waiver of such issues due to 
deficient briefing, the parent was entitled to 
frivolous appeal damages for the parent’s ex- 
penses incurred responding to these waived 
issues. On remand, the trial court was to evalu- 
ate the parent’s fees incurred responding to the 
waived issues. Coleman v. Coleman, — S.W.3d 
—, 2015 Tenn. App. LEXIS 59 (Tenn. Ct. App. 
Feb. 4, 2015). 

Because the 2014 complaint of the former 
member of the law firm was barred by res 
judicata, the former member’s appeal was frivo- 
lous, as it was devoid of merit and had no 
reasonable chance of success, and the appellate 
court exercised its discretion to award the law 
firm the reasonable attorneys’ fees and ex- 
penses it incurred on appeal. Hippe v. Miller & 
Martin, PLLC, — S.W.3d —, 2015 Tenn. App. 
LEXIS 322 (Tenn. Ct. App. May 12, 2015), 
appeal denied, Hippe v. Miller & Martin, PLLC, 
— S.W.3d —, 2015 Tenn. LEXIS 791 (Tenn. 
Sept. 16, 2015). 

Daughter was entitled to the attorney’s fees 
on appeal because the parents’ appeal was 
frivolous where they knew or should have 
known their appeal had no prospect of success 
once the corporation was liquidated and they 
did not seek to stay the dissolution, request an 
expedited briefing schedule, or other available 
relief. Judd v. Guye, — S.W.3d —, 2015 Tenn. 
App. LEXIS 981 (Tenn. Ct. App. Dec. 21, 2015). 

Trustee’s appeal was not frivolous or taken 
solely for delay, but an award of attorney’s fees 
on appeal was appropriate based on the trust- 
ee’s breach of her fiduciary duty as trustee of 
the beneficiaries’ respective trusts; even as- 
suming the trustee gave notice to the beneficia- 
res of her intention to withdraw trust monies to 
pay legal expenses, such notice without their 
authorization or a court order did not constitute 
legal grounds for the trustee to reimburse her- 
self from the trust accounts. George v. Dunn, — 
S.W.3d —, 2016 Tenn. App. LEXIS 823 (Tenn. 
Ct. App. Nov. 2, 2016). 


27-1-123. Notice of appeal not jurisdictional. 


Notwithstanding any other provision of law or rule of court to the contrary, 
in all criminal cases the “notice of appeal” document is not jurisdictional and 
the filing of such document may be waived in the interests of justice. The 
appropriate appellate court shall be the court that determines whether such a 


waiver is in the interests of justice. 


History. 
Acts 1983, ch. 417, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 7.16. 


Law Reviews. 
Failure to Timely File Notice of Appeal for 


First Tier Appellate Review: A Client’s Rights, 
14 Mem. St. U.L. Rev. 483 (1984). 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 
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NOTES TO DECISIONS 


1. Waiver. 

The notice of appeal can be waived in the 
interest of justice in criminal cases without 
regard to whether it is the defendant or the 
state seeking waiver. State v. Burrow, 769 
S.W.2d 510, 1989 Tenn. Crim. App. LEXIS 208 
(Tenn. Crim. App. 1989). 

Timely filing of a notice of appeal was waived 
because the appellate court had remanded the 
case to the post-conviction court for findings 


regarding whether the petitioner should be 
allowed to proceed pro se or whether counsel 
should be appointed, resulting in the nine- 
month delay. State v. McGaha, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 895 (Tenn. Crim. 
App. Dec. 7, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 280 (Tenn. Apr. 11, 2012), 
cert. denied, McGaha v. Tennessee, 184 L. Ed. 
2d 181, 133 S. Ct. 306, — U.S. —, 2012 U.S. 
LEXIS 6672 (U.S. 2012). 


27-1-124. Stay of execution — Bond required in civil matters. 


(a) Ifa plaintiff in a civil action obtains a judgment under any legal theory, 
the amount of the appeal bond necessary to stay execution during the course 
of all appeals or discretionary reviews of that judgment by any appellate court 
shall not exceed the lesser of twenty-five million dollars ($25,000,000) or one 
hundred twenty-five percent (125%) of the judgment amount. 

(b) For purposes of determining the amount of the required bond, the court 
shall not include punitive or exemplary damages in the judgment amount. 

(c) Notwithstanding subsections (a) and (b), if a party proves by a prepon- 
derance of the evidence that an appellant is dissipating assets outside the 
ordinary course of business to avoid payment of a judgment, a court may enter 
orders that are necessary to protect the appellee and establish the bond 
amount, which may include any punitive or exemplary damages. 

(d) If the appellant establishes by clear and convincing evidence at a post 
judgment hearing that the cost of the bond and the obligation resulting from 
the surety’s payment of the bond in an amount authorized by this section will 
render the appellant insolvent, the court shall establish a security in an 
amount, and other terms and conditions it deems proper, that would allow the 
appeal of the judgment to proceed, without resulting in the appellant’s 
insolvency. This subsection (d) should be narrowly construed. 

(e) If this section is found to be in conflict with any rules prescribed by the 
supreme court, this section shall apply notwithstanding § 16-3-406. 


History. 
Acts 2008, ch. 276, § 1; 2011, ch. 510, § 7. 


Compiler’s Notes. 

Acts 2003, ch. 276, § 2 provided that the act 
shall apply to all cases pending on or filed on or 
after June 4, 2003. 

Acts 2011, ch. 510, § 1 provided that the act 


shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which rewrote this section, shall apply to 
all liability actions for injuries, deaths and 
losses covered by the act which accrue on or 
after October 1, 2011. 


27-1-125. Appeal from an order of a trial court granting or denying 
class action certification. 


The court of appeals shall hear appeals from orders of trial courts granting 
or denying class certification under Rule 23 of the Tennessee Rules of Civil 
Procedure, if a notice is filed within ten (10) days after entry of the order. All 


27-2-101 


APPEAL AND REVIEW 


326 


proceedings in the trial court shall be automatically stayed pending the appeal 


of the class certification ruling. 


History. 
Acts 2005, ch. 280, § 1; 2011, ch. 510, § 18. 


Compiler’s Notes. 

Acts 2005, ch. 280, § 2 provided that this 
section shall apply to all cases pending on or 
filed on or after July 1, 2005. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which rewrote this section, shall apply to 


all liability actions for injuries, deaths and 
losses covered by this act which accrue on or 
after October 1, 2011. 


Law Reviews. 

Mass Tort — Class Action Certification — 
The Unavailability of Class Certification under 
the Tennessee Consumer Protection Act and 
the Appropriateness of Class Claims Alleging 
Common Law Fraud and Misrepresentation in 
Tennessee (Sarah-Katherine Adams Wright), 
76 Tenn. L. Rev. 491 (2009). 


CHAPTER 2 
REHEARING, REVIEW, AND NEW TRIAL 


Section 
27-2-101. Number of new trials in jury cases. 


27-2-101. Number of new trials in jury cases. 


Not more than two (2) new trials shall be granted to the same party in an 
action at law, or upon the trial by jury of an issue of fact in equity. 


History. 

Code 1858, § 3122 (deriv. Acts 1801, ch. 6, 
§ 59); Shan., § 4850; Code 1932, § 8984; 
T.C.A. (orig. ed.), § 27-202. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 59 of the 
Tennessee Rules of Civil Procedure. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 133; 20 Tenn. Juris., New 
Trials, §§ 2, 3. 


Law Reviews. 
Civil Procedure — Power of Trial Court to 
Grant Additur, 40 Tenn. L. Rev. 753. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Purpose. 

. Appellate Courts — Extent Covered. 
. Application — Exceptions. 

No Evidence to Support Verdict. 

. Disregard of Court’s Charge. 

. Presumption and Burden of Proof. 

. Amendments. 


RP ONAHMTRWONH 


. Constitutionality. 

This statute is constitutional. Railway Co. V. 
Mahoney, 89 Tenn. 311, 15 S.W. 652, 1890 Tenn. 
LEXIS 54 (1890); Louisville & N. R. Co. v. 
Woodson, 134 U.S. 614, 10S. Ct. 628, 33 L. Ed. 
1032, 1890 U.S. LEXIS 2000 (1890). 


2. Purpose. 

This section was intended to limit the power 
of courts over findings of fact by a jury upon 
regular proceedings and a correct charge. Lou- 


isville & N. R. Co. v. Woodson, 134 U.S. 614, 10 
S. Ct. 628, 33 L. Ed. 1032, 1890 U.S. LEXIS 
2000 (1890). 


3. Appellate Courts — Extent Covered. 

This section applies to the appellate court, 
which only renders the judgment that the court 
below should have rendered. Knoxville Iron Co. 
v. Dobson, 83 Tenn. 409, 1885 Tenn. LEXIS 60 
(1885); Railway Co. V. Mahoney, 89 Tenn. 311, 
15 S.W. 652, 1890 Tenn. LEXIS 54 (1890). 


4, Application — Exceptions. 

Malone’s Lessee v. De Boe, 5 Tenn. 259, 1817 
Tenn. LEXIS 112 (1817); Trott v. West, Moss & 
Co., 18 Tenn. 499, 1837 Tenn. LEXIS 67 (1837); 
Trott v. West, Moss & Co., 19 Tenn. 163, 1838 
Tenn. LEXIS 40 (1838); Turner v. Ross, 20 
Tenn. 16, 1839 Tenn. LEXIS 2 (1839); Ferrell v. 
Alder, 32 Tenn. 77, 1852 Tenn. LEXIS 18 
(1852); East T. & G. R. Co. v. Hackney, 38 Tenn. 
169, 1858 Tenn. LEXIS 153 (1858); Whitemore 
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v. Haroldson, 70 Tenn. 312, 1879 Tenn. LEXIS 
235 (1879); Burton v. Gray, Kirkman & Co., 78 
Tenn. 580, 1882 Tenn. LEXIS 227 (1882); Knox- 
ville Iron Co. v. Dobson, 83 Tenn. 409, 1885 
Tenn. LEXIS 60 (1885); Railway Co. V. Ma- 
honey, 89 Tenn. 311, 15 S.W. 652, 1890 Tenn. 
LEXIS 54 (1890); Louisville & N. R. Co. v. 
Woodson, 134 U.S. 614, 10 S. Ct. 628, 33 L. Ed. 
1032, 1890 U.S. LEXIS 2000 (1890); Railroad v. 
Green, 100 Tenn. 238, 47 S.W. 221, 1897 Tenn. 
LEXIS 106 (1897); Jacks v. Williams-Robinson 
Lumber Co., 125 Tenn. 123, 140 S.W. 1066, 
1911 Tenn. LEXIS 12 (Tenn. Sep. 1911); 
Brenizer v. Nashville, C. & S. L. Ry, 156 Tenn. 
479, 3 S.W.2d 1053, 1927 Tenn. LEXIS 144 
(1928). 

Where the facts of the case have been fairly 
left to the jury, upon a proper charge of the 
court, and they have twice found a verdict for 
the same party, each of which was set aside by 
the court, and the same party shall obtain 
another verdict in like manner supported by 
any evidence, it shall not be disturbed. Trott v. 
West, Moss & Co., 18 Tenn. 499, 1837 Tenn. 
LEXIS 67 (1837); Trott v. West, Moss & Co., 19 
Tenn. 163, 1838 Tenn. LEXIS 40 (1838). 

This section did not apply where verdict of 
jury in first two trials was more than that 
demanded in complaint and on the third trial 
there were only 11 jurors. Wilson v. Greer, 26 
Tenn. 513, 1847 Tenn. LEXIS 8 (1847). 

A third verdict or any number of verdicts may 
be set aside and new trials granted for errors in 
the charge, improper admission or rejection of 
evidence, or for misconduct of the jury, and the 
like, if stated upon the record. East T. & G. R. 
Co. v. Hackney, 38 Tenn. 169, 1858 Tenn. 
LEXIS 153 (1858); Whitemore v. Haroldson, 70 
Tenn. 312, 1879 Tenn. LEXIS 235 (1879); Bur- 
ton v. Gray, Kirkman & Co., 78 Tenn. 580, 1882 
Tenn. LEXIS 227 (1882); Louisville & N. R. Co. 
v. Woodson, 134 U.S. 614, 10 S. Ct. 628, 33 L. 
Ed. 1032, 1890 U.S. LEXIS 2000 (1890). 

This section has no application to a case 
where there is no evidence to support the ver- 
dict, and, in such case, the trial judge may set 
aside the third verdict or any subsequent ver- 
dict in the same case, and upon motion of the 
same party. Railway Co. V. Mahoney, 89 Tenn. 
311, 15 S.W. 652, 1890 Tenn. LEXIS 54 (1890); 
Railroad v. Green, 100 Tenn. 238, 47 S.W. 221, 
1897 Tenn. LEXIS 106 (1897); Jacks v. Wil- 
liams-Robinson Lumber Co., 125 Tenn. 123, 
140 S.W. 1066, 1911 Tenn. LEXIS 12 (Tenn. 
Sep. 1911); American Union Ins. Co. v. Horton, 
15 Tenn. App. 176, 1932 Tenn. App. LEXIS 85 
(1932). 
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This statute does not apply where one of the 
two preceding verdicts was set aside for sur- 
prise on account of the introduction of the 
testimony of a witness. Railroad v. Blair, 104 
Tenn. 212, 55 S.W. 154, 1899 Tenn. LEXIS 29 
(1899). 


5. No Evidence to Support Verdict. 

The contention that there is no evidence to 
sustain the verdict cannot be successfully 
maintained “if the conclusion does not follow, as 
a matter of law, that no recovery can be had 
upon any view which can be properly taken of 
the fact the evidence tends to establish.” Rail- 
way Co. V. Mahoney, 89 Tenn. 311, 15 S.W. 652, 
1890 Tenn. LEXIS 54 (1890). 


6. Disregard of Court’s Charge. 

Refusal of the jury to regard the court’s 
charges is not such misconduct as entitles the 
trial judge to grant more than two trials. Bur- 
ton v. Gray, Kirkman & Co., 78 Tenn. 580, 1882 
Tenn. LEXIS 227 (1882). 

Entry on grant of a new trial that “the jury 
disobeyed the instructions and the verdict is 
against the preponderance of the evidence” 
shows the court’s action to have been on the 
facts, and grant of a third new trial is pre- 
cluded. Railroad v. Green, 100 Tenn. 238, 47 
S.W. 221, 1897 Tenn. LEXIS 106 (1897). 


7. Presumption and Burden of Proof. 

The conclusive presumption is that the ver- 
dict was set aside, and a new trial granted, for 
insufficiency of the evidence, unless the record 
itself shows that it was done for some one of the 
excepted causes; and the party who seeks to 
sustain the action of the court in setting aside a 
third verdict must be able to show from the 
record itself that the new trials were granted 
for one or more of the following causes: error in 
charge of court, in admission or rejection of 
testimony, or misconduct of the jury, and the 
like. Ferrell v. Alder, 32 Tenn. 77, 1852 Tenn. 
LEXIS 18 (1852); Railroad v. Green, 100 Tenn. 
238, 47 S.W. 221, 1897 Tenn. LEXIS 106 (1897); 
Jacks v. Williams-Robinson Lumber Co., 125 
Tenn. 123, 140 S.W. 1066, 1911 Tenn. LEXIS 12 
(Tenn. Sep. 1911). 


8. Amendments. 

The fact that new counts, which vary the 
form but do not change the cause of action, have 
been added to the declaration after two new 
trials have been granted, will not affect the 
operation of the law denying a third new trial. 
East T. & G. R. Co. v. Hackney, 38 Tenn. 169, 
1858 Tenn. LEXIS 153 (1858). 
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CHAPTER 3 
APPEALS GENERALLY 


Section 
27-3-101 — 27-3-106. [Reserved.] 


27-3-107. Appeal from county court in cases other than equity. 


27-3-108 — 27-3-127. [Reserved.] 
27-3-128. Remand for correction of record. 
27-3-129, 27-3-130. [Reserved.] 


27-3-131. Appeals in misdemeanor cases — Trial de novo — Jury trial. 


27-3-101 — 27-3-106. [Reserved.] 


27-3-107. Appeal from county court in cases other than equity. 


In all other cases determined in the county court, an appeal may be taken to 
the circuit court, or, both parties consenting, to the proper appellate court. 


History. 

Code 1858, § 31738 (deriv. Acts 1813, ch. 78, 
§ 2); Shan., § 4908; Code 1932, § 9060; T.C.A. 
(orig. ed.), § 27-307; Acts 1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 3(d). 


Cross-References. 
Appeals from county court to circuit court, 
§ 27-4-101. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 22. 


NOTES TO DECISIONS 


Analysis 


1. Appeal and Appeal in Error — Effect Distin- 
guished. 

2. Appeal to Circuit Court. 

3. Appeal to Court of Appeals. 


1. Appeal and Appeal in Error — Effect 
Distinguished. 

A broad appeal from the county court to the 
circuit court gives a trial of the whole case de 
novo in the circuit court; but an appeal in error 
entitles the appellant to a review of the case as 
tried in the county court. M’Donald v. 
M’Donald, 13 Tenn. 306, 13 Tenn. 307, 1833 
Tenn. LEXIS 178 (1833). 


2. Appeal to Circuit Court. 

Where widow excepted from action of county 
court in confirming report of commissioners 
under which year’s support had been set apart 
from husband’s estate, and appealed in error 
directly to court of appeals when motion for 
new trial was overruled, court of appeals had 
jurisdiction of appeal inasmuch as widow and 
executor consented of record that appeal be 
taken directly from circuit court. Redmon v. 
Fuller, 23 Tenn. App. 623, 1386 S.W.2d 724, 1939 
Tenn. App. LEXIS 67 (Tenn. Ct. App. 1939), 
superseded by statute as stated in, In re Estate 
of Truett, — S.W.2d —, 1997 Tenn. App. LEXIS 
230 (Tenn. Ct. App. Apr. 7, 1997). 


The circuit court had jurisdiction to entertain 
an appeal from the judgment of the county 
court sustaining the action of the clerk of the 
county court (now county clerk) in refusing to 
accept or file a suggestion of insolvency ten- 
dered by the creditor of an estate. Motlow 
Milling Co. v. Warterfield, 178 Tenn. 634, 162 
S.W.2d 378, 1942 Tenn. LEXIS 2 (1942). 

Section 27-4-108 does not require that all 
appeals from the county court to the circuit 
court except jury cases and chancery cases be 
reviewed as appeals in the nature of writs of 
error are reviewed rather than as appeals, 
which afford de novo hearings in the circuit 
court. Delffs v. Delffs, 545 S.W.2d 739, 1977 
Tenn. LEXIS 607 (Tenn. 1977), rejecting dictum 
in Griffitts v. Rockford Utility Dist., 41 Tenn. 
App. 653, 298 S.W.2d 33, 1956 Tenn. App. 
LEXIS 107 (Tenn. Ct. App. 1956). 


3. Appeal to Court of Appeals. 

Where the jurisdiction of the county court is 
exclusive, the general rule is that appeals 
therefrom lie to the circuit court, but, by con- 
sent of both parties, appearing of record, the 
appeal may be taken direct to the court of 
appeals. Redmon v. Fuller, 23 Tenn. App. 623, 
136 S.W.2d 724, 1939 Tenn. App. LEXIS 67 
(Tenn. Ct. App. 1939), superseded by statute as 
stated in, In re Estate of Truett, — S.W.2d —, 
1997 Tenn. App. LEXIS 230 (Tenn. Ct. App. Apr. 
7, 1997). 
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27-3-108 — 27-3-127. [Reserved.] 


27-3-128. Remand for correction of record. 


The court shall also, in all cases, where, in its opinion, complete justice 
cannot be had by reason of some defect in the record, want of proper parties, or 
oversight without culpable negligence, remand the cause to the court below for 
further proceedings, with proper directions to effectuate the objects of the 


order, and upon such terms as may be deemed right. 


History. 
Code 1858, § 3170; Shan., § 4905; Code 
1932, § 9054; T.C.A. (orig. ed.), § 27-329. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 
24(e). 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Amendments, § 7; 2 Tenn. Juris., Appeal and 
Error, §§ 1387, 251; 12 Tenn. Juris., Exceptions, 
Bill of, § 18. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Applicability. 
3. Limitations upon Remands. 


1. Construction. 

This section and Rule 24 of the Tennessee 
Rules of Appellate Procedure are geared toward 
a correction of the record, rather than a remand 
after reversal of the trial court. First Tennessee 
Bank Nat'l Ass’n v. Hurd Lock & Mfg. Co., 816 
S.W.2d 38, 1991 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. 1991), appeal denied, — S.W.2d —, 
1991 Tenn. LEXIS 345 (Tenn. Sept. 3, 1991). 


2. Applicability. 

Where the record did not include any factual 
findings or legal conclusions detailing the basis 
for the trial court’s award to a contractor, the 
case was remanded for findings of fact and 
conclusions of law sufficient for the appellate 
court to ascertain the basis for trial court’s 
calculation of its award to the contractor in the 
suit brought against homeowners for whom he 
had been constructing a house. John Allen 
Constr., LLC v. Hancock, — S.W.3d —, 2006 
Tenn. App. LEXIS 149 (Tenn. Ct. App. Mar. 1, 
2006). 

In a case in which the father appealed the 
juvenile court’s legitimation of his child and 
direction that its surname be changed to a 
hyphenation of the mother’s maiden name and 
the father’s surname, the appellate court had to 
apply T.C.A. § 27-3-128 in order to do justice 
and it remanded the case to the juvenile court 
for it to supplement the record with its subse- 
quent order granting custody to the father and 
proof and findings as to what the child’s sur- 
name should have been in light of the child’s 
best interest and the Barbas v. Rogers, 868 
S.W.2d 283, factors. Christ v. Homonai, — 


S.W.3d —, 2006 Tenn. App. LEXIS 606 (Tenn. 
Ct. App. Sept. 14, 2006). 

An appellate court remanded the father’s 
appeal from the trial court’s increase in his 
child support back to the trial court pursuant to 
T.C.A. § 27-3-128 because it was unclear from 
the record what the father’s obligations to his 
other children were. Hill v. Triplett, — S.W.3d 
—, 2006 Tenn. App. LEXIS 668 (Tenn. Ct. App. 
Oct. 12, 2006). 

Case was remanded to trial court because its 
oral ruling awarding damages to a property 
owner of $20,000 for damage to a carport ap- 
peared to be internally inconsistent and the 
appellate court could not determine whether 
the trial court’s decision was the result of a 
mistake or whether in light of the evidence 
before it, it made findings not expressly stated 
in its oral ruling. Carson v. Waste Connections 
of Tennessee, Inc., — S.W.3d —, 2007 Tenn. 
App. LEXIS 259 (Tenn. Ct. App. Apr. 27, 2007). 

Order denying a motion to set aside a default 
judgment on the ground that the actions or 
inactions of a lawyer were attributable to a 
restauranteur’s son was vacated and remanded 
for further proceedings, because the record 
failed to provide an adequate basis for reliably 
determining the nature of the relationship be- 
tween the son and the lawyer under T.C.A. 
§ 27-3-128. World Relief Corp. v. Messay, — 
S.W.3d —, 2007 Tenn. App. LEXIS 481 (Tenn. 
Ct. App. July 26, 2007). 

Where a neighbor made improvements to a 
property owner’s land, there was an implied 
contract in law because the property owner 
should have known that the neighbor would 
have expected some compensation for the work; 
however, remand was necessary because the 
proper award would be providing a quantum 
meruit award based upon the reasonable value 
of the neighbor’s services, rather than the in- 


27-3-129 


creased value of the property. Williams v. Cof- 
fey, — S.W.3d —, 2008 Tenn. App. LEXIS 231 
(Tenn. Ct. App. Apr. 21, 2008). 

Although a neighbor appealed a chancery 
court’s decision finding a prescriptive easement 
in favor of landowners, the appellate court 
remanded the matter, pursuant to T.C.A. § 27- 
3-128, for preparation of a proper statement of 
the evidence because the statement of the evi- 
dence presented to the appellate court was 
prepared by the neighbor, reflected no evidence 
bearing on the elements of an easement, and 
only presented evidence in favor of the neigh- 
bor. Mullins v. Locke, — S.W.3d —, 2012 Tenn. 
App. LEXIS 489 (Tenn. Ct. App. July 24, 2012). 

Case was remanded for the trial court to 
consider further evidence regarding whether 
the depreciation on the commercial property 
was properly deducted from the father’s in- 
come, for child support purposes. Hall v. Hall, 
— §$.W.3d —, 2014 Tenn. App. LEXIS 492 
(Tenn. Ct. App. Aug. 14, 2014). 


3. Limitations upon Remands. 

Neither the trial judge nor the court of ap- 
peals has authority to expand the limitation 
placed by the supreme court upon a remand. 
Cook v. McCullough, 735 S.W.2d 464, 1987 
Tenn. App. LEXIS 3181 (Tenn. Ct. App. 1987). 

This section does not authorize courts to 
indulge piecemeal and protracted litigation 
concerning facts that should have obviously 
been established at the original trial. Killian v. 
Campbell, 760 S.W.2d 218, 1988 Tenn. App. 
LEXIS 476 (Tenn. Ct. App. 1988). 


27-3-129, 27-3-130. [Reserved.] 
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Plaintiffs failure to attempt to prove dam- 
ages was not a mere “oversight without cul- 
pable negligence.” Killian v. Campbell, 760 
S.W.2d 218, 1988 Tenn. App. LEXIS 476 (Tenn. 
Ct. App. 1988). 

Unlike an order of remand following reversal 
or an order under T.C.A. § 27-3-128 instructing 
the trial court to conduct further proceedings 
with respect to a specific issue, the appellate 
court’s 2003 order directed the trial court to 
include a holding on the parishioner’s assault 
claim based on evidence presented at the 2001 
trial. Ruff v. Raleigh Assembly of God Church, 
— $.W.3d —, 2007 Tenn. App. LEXIS 385 
(Tenn. Ct. App. June 21, 2007), superseded, 
Ruff v. Raleigh Assembly of God Church, 241 
S.W.3d 876, 2007 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. July 23, 2007). 

On remand, the trial court was not required 
to permit a parishioner to conduct additional 
discovery and to hold a new trial or evidentiary 
hearing with respect to his assault claim 
against the church, as the appellate court had 
directed the trial court to correct its order by 
specifically including a holding on the assault 
claim based on the evidence presented at pre- 
vious trial; nothing further was required by the 
trial court. Ruff v. Raleigh Assembly of God 
Church, 241 S.W.3d 876, 2007 Tenn. App. 
LEXIS 457 (Tenn. Ct. App. July 23, 2007), 
appeal denied, Ruff v. Raleigh Assembly of God 
Church, Inc., — S.W.3d —, 2007 Tenn. LEXIS 
1050 (Tenn. Nov. 19, 2007). 


27-3-131. Appeals in misdemeanor cases — Trial de novo — Jury trial. 


(a) Notwithstanding Rule 5(c)(2) of the Tennessee Rules of Criminal Proce- 
dure to the contrary, the defendant may in any case covered by such rule 
appeal a verdict of guilty or the sentence imposed or both to the circuit or 
criminal court for a trial de novo with or without a jury. 

(b) Demand for a jury trial shall be made at the time of filing an appeal 
under § 27-5-108, to the circuit or criminal court. If such demand is not made 
at the time of filing the appeal, the right to a trial by jury is waived. 


History. 
Acts 1984, ch. 879, §§ 1, 2; 1985, ch. 397, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 25.4. 


Attorney General Opinions. 
Where a defendant charged with contribut- 


ing to the delinquency of a child submits to the 
jurisdiction of the juvenile court, waives the 
right to a jury trial on that charge, and is then 
convicted, the defendant may file an appeal in 
either the circuit court or the criminal court, 
OAG 00-157, 2000 Tenn. AG LEXIS 160 
(10/17/00). 


NOTES TO DECISIONS 


1. Waiver of Right to Jury Trial. 
Where defendant had not waived his right to 


a trial by jury in writing in the general sessions 
court, he still did not waive his right to a jury 
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trial by his failure to demand a jury trial at the 
time of his appeal to the criminal court. State v. 


APPEALS FROM COUNTY COURT 


27-4-101 


Jarnigan, 958 S.W.2d 135, 1997 Tenn. Crim. 
App. LEXIS 94 (Tenn. Crim. App. 1997). 


CHAPTER 4 
APPEALS FROM COUNTY COURT 


Section 

27-4-101. 
27-4-102. 
27-4-103. 
27-4-104. 
27-4-105. 
27-4-106. 
27-4-107. 
27-4-108. 


Appeal to circuit court. 
Appeal to appellate court. 
Term to which taken. 
Transcript to circuit court. 
Copy of proceedings by clerk. 


Affirmance on default of appellant. 
Trial de novo. 


27-4-101. Appeal to circuit court. 


Receipt of transcript by circuit court clerk. 


Any party dissatisfied with the sentence, judgment, or decree of the county 
court, may pray an appeal to the circuit court of the county, unless it is 


otherwise expressly provided. 


History. 

Code 1858, § 3147 (deriv. Acts 1843-1844, ch. 
99); Shan., § 4879; mod. Code 1932, § 9028; 
T.C.A. (orig. ed.), § 27-401. 


Cross-References. 

Appeal from county court cases other than 
equity, § 27-3-107. 

Proceedings to establish utility district, § 7- 
82-204. 

Writ of error to circuit court, §§ 27-6-101, 
27-6-103. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
§§ 326, 363, 555, 588. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 22, 30. 


Law Reviews. 

The Tennessee Court System (Frederic S. 
LeClercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 

Trial, 4 Mem. St. U.L. Rev. 335. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

Prerequisites to Appeal — Final Judgment. 
Appeal of Particular Causes. 

—Lunacy Hearings. 

—Suspension of Officer. 

—Insolvency Proceedings. 

—Road Cases. 

—Decision to Build Courthouse. 

. —Appropriation of Salary. 

10. Procedure and Practice. 

11. —Certiorari. 

12. —Discretionary Appeal in Equity Causes. 
13. —Questions of Law. 

14. Bond — Liability of Sureties. 

15. Appeal to Appellate Courts. 


5 eee, rs 


1. Construction. 
The provision for an appeal by “any person 
dissatisfied” did not mean that one without 


interest in the subject matter, and one not 
aggrieved or prejudiced by the decree was en- 
titled to an appeal. A bachelor brother was not, 
by reason of his contingent expectancy of in- 
heritance, one who might appeal from a judg- 
ment after inquisition of lunacy finding that his 
brother was not of unsound mind. Harmon v. 
Harmon, 141 Tenn. 64, 206 S.W. 333, 1918 
Tenn. LEXIS 68 (1918). 


2. Prerequisites to Appeal — Final Judg- 
ment. 

This statute, construed in reference to the 
existing law, means that appeal lies from a final 
sentence, judgment, or decree. Rutherford v. 
Richardson, 33 Tenn. 609, 1854 Tenn. LEXIS 76 
(1854); Payne v. Satterfield, 114 Tenn. 58, 84 
S.W. 800, 1904 Tenn. LEXIS 70 (1904). 

Action of county court in assessing taxes is 
not a judgment or decree. Keely v. Haywood 
County, 1 Shan. 610 (1876). 
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3. Appeal of Particular Causes. 


4, —Lunacy Hearings. 

In case of inquisition of lunacy, an appeal lies 
from county court to circuit court. One against 
whom there has been a judgment of lunacy may 
appeal. Cooper v. Summers, 33 Tenn. 453, 1853 
Tenn. LEXIS 71 (1853); Harmon v. Harmon, 
141 Tenn. 64, 206 S.W. 333, 1918 Tenn. LEXIS 
68 (1918). 

Where an adjudication of insanity had been 
made by the county court, jurisdiction to re- 
store such defendant to competency was vested 
exclusively in the county court so that an ap- 
peal from proceedings should have been to the 
circuit court rather than to the Court of Ap- 
peals. Bradford v. Ragsdale, 174 Tenn. 450, 126 
S.W.2d 327, 1938 Tenn. LEXIS 111, 121 A.L.R. 
1506 (1939). 


5. —Suspension of Officer. 

If the removed or suspended constable is 
dissatisfied with the action of the county court, 
he may appeal, or if the appeal be refused, he 
may have a certiorari, and have the matter 
retried in the circuit court; or he may file his 
bill of exceptions, and set forth the evidence 
upon which the judgment was given upon the 
record, and then take a writ of error. Fields v. 
State, 8 Tenn. 167, 8 Tenn. 168, 1827 Tenn. 
LEXIS 27 (1827); Gwin v. Vanzant, 15 Tenn. 
142, 15 Tenn. 143, 1834 Tenn. LEXIS 28 (1834) 
(removed guardian); Dodd v. Weaver, 34 Tenn. 
670, 1855 Tenn. LEXIS 116 (1855). 


6. —Insolvency Proceedings. 

The circuit court had jurisdiction to entertain 
an appeal from the judgment of the county 
court sustaining the action of the clerk of the 
county court (now county clerk) in refusing to 
accept or file a suggestion of insolvency ten- 
dered by the creditor of an estate in excess of 
$1,000. Motlow Milling Co. v. Warterfield, 178 
Tenn. 634, 162 S.W.2d 378, 1942 Tenn. LEXIS 2 
(1942). 


7. —Road Cases. 

Broad appeal or appeal in error, in road 
cases, lies according to the necessity of the case; 
and if the proceedings of the county court be 
regular, and the appellant offer no proof, the 
action of the county court may be affirmed. 
Beard v. Campbell County Justices, 40 Tenn. 
97, 1859 Tenn. LEXIS 29 (1859); Hawkins v. 
Justices of Trousdale County, 80 Tenn. 351, 
1883 Tenn. LEXIS 179 (1883). 

Circuit court is without jurisdiction of appeal 
from county court judgment in private road 
proceeding pending at time of passage of act 
giving circuit court concurrent jurisdiction. 


27-4-102. Appeal to appellate court. 
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Flowers v. Cherry, 157 Tenn. 359, 8 S.W.2d 483, 
1928 Tenn. LEXIS 199 (1928). 


8. —Decision to Build Courthouse. 

Decision to build courthouse, being an order 
that affects all citizens alike, is not a judgment 
from which one may appeal. Carey v. Justices of 
Campbell County, 37 Tenn. 515, 1858 Tenn. 
LEXIS 52 (1858). 


9. —Appropriation of Salary. 

Appropriation by quarterly county court 
(now county legislative body) of sum in pay- 
ment of salary of county election commissioners 
cannot be appealed, since quarterly court acts 
in administrative capacity and not in judicial 
capacity in passing appropriation. Scott County 
v. Scott County Election Comm'rs, 184 Tenn. 
124, 196 S.W.2d 454, 1946 Tenn. LEXIS 269 
(1946). 


10. Procedure and Practice. 


11. —Certiorari. 

Proper remedy was by certiorari instead of by 
appeal where party aggrieved by assessment of 
damages in construction of public road was not 
present in court. Nathaniel Cowan’s, case, 1 
Tenn. 311, 1808 Tenn. LEXIS 28 (1808). 


12. —Discretionary Appeal in Equity 
Causes. 

The county court and county judge are not 

authorized to grant a discretionary appeal in 

equity causes. Burton v. Woods, 84 Tenn. 260, 


1886 Tenn. LEXIS 93 (1886). 


13. —Questions of Law. 

A party to proceedings in county court can 
appeal on questions of law as well as mixed 
questions of fact and law. Ward v. Stewart, 2 
Tenn. 70, 1806 Tenn. LEXIS 1 (1806). 


14. Bond — Liability of Sureties. 

Sureties on defendant’s appeal bond were not 
liable for amount of judgment entered against 
defendant on appeal where bond merely recited 
that they would pay all costs and damages if 
defendant failed to prosecute his appeal, since 
bond did not include statutory words “prosecute 
same with effect, and for performing the judg- 
ment.” Jones v. Parsons, 10 Tenn. 321, 1829 
Tenn. LEXIS 19 (1829). 


15. Appeal to Appellate Courts. 

Inasmuch as the county court has concurrent 
jurisdiction with the chancery court over per- 
sons of unsound mind, as well as over their 
estates, petitioner’s appeal to the Supreme 
Court was proper. In re McCartney, 31 Tenn. 
App. 171, 218 S.W.2d 25, 1948 Tenn. App. 
LEXIS 81 (Tenn. Ct. App. 1948). 


In all cases in which the jurisdiction of the county court is concurrent with 
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the circuit or chancery courts, or in which both parties consent, the appeal lies 
direct to the court of appeals or supreme court, as the case may be. 


History. 

Code 1858, § 3148 (deriv. Acts 1813, ch. 78, 
§ 2; 1855-1856, ch. 116, § 5); Shan., § 4880; 
Code 1932, § 9029; T.C.A. (orig. ed.), § 27-402. 


Cross-References. 
Appeals in nature of writ of error, § 27-3-107. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 56, 
326, 845. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 16, 22. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


NOTES TO DECISIONS 


Analysis 


. Appeal to Appellate Court. 

—In General. 

—Persons in Interest. 

—County Court — Exclusive Jurisdiction. 

—County Court — Concurrent Jurisdiction. 

. Appeal to Circuit Court. 

—No Right to Appeal — Certiorari Denied. 

. —Insolvency Proceedings to Sell Decedent’s 
Lands. 

. —Appropriation of Salary. 


CONIA OA wd 


co 


1. Appeal to Appellate Court. 

Appeal from refusal of county court to enter- 
tain petition for restoration of sanity was to 
Supreme Court. In re Chaffee, 211 Tenn. 88, 
362 S.W.2d 467, 1962 Tenn. LEXIS 343 (1962). 

Where petition to set aside county court’s 
order approving administratrix’ settlement of 
estate was dismissed on answer treated as 
demurrer going to legal sufficiency of petition 
and parties consented to appeal direct to Su- 
preme Court, Supreme Court had jurisdiction 
of the appeal. In re Estate of Williams, 213 
Tenn. 707, 378 S.W.2d 775, 1964 Tenn. LEXIS 
439 (1964). 


2. —In General. 

Where the jurisdiction of the county court is 
exclusive, the general rule is that appeals 
therefrom lie to the circuit court; but, by con- 
sent of both parties, appearing of record, the 
appeal may be taken direct to the Supreme 
Court; and when the jurisdiction of the county 
court is concurrent with the circuit or chancery 
courts, the appeal will lie direct to the Supreme 
Court. Young v. Thompson, 42 Tenn. 596, 1865 
Tenn. LEXIS 105 (1865); In re Bates, 49 Tenn. 
533, 1871 Tenn. LEXIS 41 (1871); Swafford v. 
Howard, 67 Tenn. 326, 1874 Tenn. LEXIS 383 
(1874); Flowers v. Cherry, 157 Tenn. 359, 8 
S.W.2d 483, 1928 Tenn. LEXIS 199 (1928). 


3. —Persons in Interest. 
In a proceeding to declare defendant of un- 
sound mind, defendant being an unmarried 


man and his brother the petitioner, the brother 
was an expectant heir but did not have suffi- 
cient interest to interfere with the estate of the 
defendant or maintain an appeal. Harmon v. 
Harmon, 141 Tenn. 64, 206 S.W. 333, 1918 
Tenn. LEXIS 68 (1918). 


4, —County Court — Exclusive Jurisdic- 
tion. 

Where the jurisdiction of the county court is 
not concurrent, consent must be shown by the 
record for appeal direct to Supreme Court. In re 
Bates, 49 Tenn. 533, 1871 Tenn. LEXIS 41 
(1871). 

Where widow excepted from action of county 
court in confirming report of commissioners 
under which year’s support had been set apart 
from husband’s estate, and appealed in error 
directly to Court of Appeals when motion for 
new trial was overruled, Court of Appeals had 
jurisdiction of appeal inasmuch as widow and 
executor consented of record that appeal be 
taken directly from circuit court. Redmon v. 
Fuller, 23 Tenn. App. 623, 186 S.W.2d 724, 1939 
Tenn. App. LEXIS 67 (Tenn. Ct. App. 1939), 
superseded by statute as stated in, In re Estate 
of Truett, — S.W.2d —, 1997 Tenn. App. LEXIS 
230 (Tenn. Ct. App. Apr. 7, 1997). 

Where jurisdiction of county court is exclu- 
sive, general rule is that appeals therefrom lie 
to circuit court, but by consent of both parties, 
appearing of record, appeal may be taken di- 
rectly to appellate court. Redmon v. Fuller, 23 
Tenn. App. 623, 186 S.W.2d 724, 1939 Tenn. 
App. LEXIS 67 (Tenn. Ct. App. 1939), super- 
seded by statute as stated in, In re Estate of 
Truett, — S.W.2d —, 1997 Tenn. App. LEXIS 
230 (Tenn. Ct. App. Apr. 7, 1997). 

Where the county court has exclusive juris- 
diction and both parties do not consent, appeal 
may be taken to the circuit court. Motlow 
Milling Co. v. Warterfield, 178 Tenn. 634, 162 
S.W.2d 378, 1942 Tenn. LEXIS 2 (1942). 


5. —County Court — Concurrent Juris- 
diction. 
Inasmuch as county court has concurrent 
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jurisdiction with the chancery court over per- 
sons of unsound mind, as well as over estates, 
appeal to appellate court was proper under 
provisions of this section. In re McCartney, 31 
Tenn. App. 171, 213 S.W.2d 25, 1948 Tenn. App. 
LEXIS 81 (Tenn. Ct. App. 1948). 


6. Appeal to Circuit Court. 


7. —No Right to Appeal — Certiorari De- 
nied. 

Where an appeal will not lie to the circuit 
court, a certiorari in lieu of an appeal will not 
lie. Young v. Thompson, 42 Tenn. 596, 1865 
Tenn. LEXIS 105 (1865); Phillips v. Hoffman, 
45 Tenn. 251, 1868 Tenn. LEXIS 3 (1868); In re 
Bates, 49 Tenn. 533, 1871 Tenn. LEXIS 41 
(1871); Swafford v. Howard, 67 Tenn. 326, 1874 
Tenn. LEXIS 383 (1874); Flowers v. Cherry, 157 
Tenn. 359, 8 S.W.2d 483, 1928 Tenn. LEXIS 199 
(1928). 


8. —Insolvency Proceedings to Sell Dece- 
dent’s Lands. 

In insolvency proceedings to sell lands of a 
decedent to pay his debts, where the county 
court has exclusive jurisdiction because the 
decedent’s estate does not exceed the value of 


27-4-103. Term to which taken. 
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$1,000, the appeal from the decree or judgment 
of the county court lies to the circuit court; but 
if the proceedings in such case are conducted 
according to chancery practice, and not accord- 
ing to the procedure prescribed by certain sec- 
tions, then the appeal from the county court lies 
directly to the Supreme Court. Phillips v. Hoff- 
man, 45 Tenn. 251, 1868 Tenn. LEXIS 3 (1868); 
Key v. Harris, 116 Tenn. 161, 92 S.W. 235, 1905 
Tenn. LEXIS 15 (1905); Harness v. Hughett, 
117 Tenn. 489, 97 S.W. 68, 1906 Tenn. LEXIS 59 
(1906). 

An appeal lies to the Supreme Court in 
proceedings for administration of insolvent es- 
tate. Barksdale v. Ward, 46 S.W. 771, 1898 
Tenn. Ch. App. LEXIS 31 (1898). 


9. —Appropriation of Salary. 

Appropriation by quarterly county court 
(now county legislative body) of sum in pay- 
ment of salary of county election commissioners 
cannot be appealed, since quarterly court acts 
in administrative capacity and not in judicial 
capacity in passing appropriation. Scott County 
v. Scott County Election Comm’rs, 184 Tenn. 
124, 196 S.W.2d 454, 1946 Tenn. LEXIS 269 
(1946). 


The appeal is to the next term of the circuit court, if more than five (5) days 
intervene between the date of appeal and the first day of the term. If less time 
intervene, the appeal is to the next succeeding term. 


History. 
Code 1858, § 3149; Shan., § 4881; Code 
1932, § 9030; T.C.A. (orig. ed.), § 27-403. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 555. 


NOTES TO DECISIONS 


Analysis 


1. Administration of Estates — Appeal. 
2. Bastardy Case. 


1. Administration of Estates — Appeal. 
The mode of procedure on appeals from judg- 
ments in the county court upon exception to 
reports and settlements of administrators and 
executors is controlled by the statutes regulat- 
ing the procedure upon appeals to the circuit or 
chancery court. In re Fox Estate, 161 Tenn. 432, 
33 S.W.2d 82, 1930 Tenn. LEXIS 25 (1930). 
The decree of a county court, confirming an 
executor’s final settlement cannot be reviewed 
in the chancery court on a petition to surcharge 
and falsify the final settlement where the 
county decree was excepted to and appealed to 
the circuit court by the complainant but dis- 


missed because the appeal was not properly 
perfected. Brown v. Jarvis, 22 Tenn. App. 394, 
123 S.W.2d 852, 1938 Tenn. App. LEXIS 39 
(Tenn. Ct. App. 1938). 


2. Bastardy Case. 

The time for perfecting an appeal in a bas- 
tardy case runs from the time the appeal was 
prayed and granted. Luke v. State, 171 Tenn. 
76, 100 S.W.2d 656, 1936 Tenn. LEXIS 63 
(1937). 

On appeal from a bastardy proceeding to the 
criminal court, where more than five days in- 
tervened between the date of granting the ap- 
peal and the next term of the criminal court, 
the appeal could be perfected by filing the 
transcript the next term of the criminal court. 
Luke v. State, 171 Tenn. 76, 100 S.W.2d 656, 
1936 Tenn. LEXIS 63 (1937). 
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27-4-104. Transcript to circuit court. 


A transcript of the record of the suit, on which the appeal is made, shall be 
delivered to the clerk of the circuit court by the first day of the term to which 
the appeal is taken, unless the time be extended by the court. 


History. 

Code 1858, § 3150 (deriv. Acts 1794, ch. 1, 
§ 66); Shan., § 4882; mod. Code 1932, § 9031; 
T.C.A. (orig. ed.), § 27-404. 


Section to Section References. 
This section is referred to in § 27-4-107. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 555, 845. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 58. 


NOTES TO DECISIONS 


Analysis 


. Time for Filing — How Determined. 
. Transcript of Record. 

—Meaning. 

—Filing of Transcript Mandatory. 
—Necessity of Seal. 


Pr ook whe 


. Time for Filing — How Determined. 

“ determining the term to which appeal was 
taken and the time within which transcript 
must be filed, the date upon which appeal was 
granted as shown by minute entry, and not the 
date on which the appeal bond was filed, con- 
trols. Green v. Craig, 164 Tenn. 445, 51 S.W.2d 
480, 1932 Tenn. LEXIS 8 (1932). 

Where an appeal from a bastardy case in 
county court was granted on January 15 and 
the next term of criminal court began January 
21 and the day of appeal was excluded and the 
first day of the term of criminal court included 
in accordance with the provisions of § 1-3-102 
there were only five intervening days and since 
more than five days must intervene before the 
appeal will lie to the following term of court an 
appeal perfected before the next succeeding 
term of court after January 21 was in time. 
Luke v. State, 171 Tenn. 76, 100 S.W.2d 656, 
1936 Tenn. LEXIS 63 (1937). 


2. Transcript of Record. 


3. —Meaning. 

The requirement that the “transcript of the 
record” shall be delivered to the circuit court 
clerk means that a transcript of the whole 
record upon which the lower court predicated 
its judgment be thus delivered, and is not 
satisfied by filing a certified copy of the judg- 
ment accompanied by an affidavit of counsel 
attempting to explain the failure of appellant to 
file a full transcript of the record. Hayes v. 
Kelley, 111 Tenn. 294, 76 S.W. 891, 1903 Tenn. 
LEXIS 23 (1903). 


Affidavits of counsel attempting to explain 
failure to file transcript will not be looked to on 
appeal from county court to the circuit court. 
Hayes v. Kelley, 111 Tenn. 294, 76 S.W. 891, 
1903 Tenn. LEXIS 23 (1908). 


4, —Filing of Transcript Mandatory. 

The requirement of the statute as to the time 
of filing the transcript with the clerk of the 
circuit court (now county clerk) is mandatory. 
Hayes v. Kelley, 111 Tenn. 294, 76 S.W. 891, 
1903 Tenn. LEXIS 23 (1903); Green v. Craig, 
164 Tenn. 445, 51 S.W.2d 480, 1932 Tenn. 
LEXIS 8 (1932). 

This section is mandatory and the appellant 
is not relieved of his duty to file the transcript 
by the first day of the term by the statute 
providing that if the transcript is not demanded 
by the appellant before the next circuit court, 
the county court clerk shall deliver it to the 
circuit court clerk. In re Fox Estate, 161 Tenn. 
432, 33 S.W.2d 82, 1930 Tenn. LEXIS 25 (1930). 

Where county court had confirmed an execu- 
tor’s final settlement and appeal from such 
confirmance had been dismissed because tran- 
script of record was not delivered to clerk of 
circuit court in the required time and there was 
no showing that executor had caused the delay, 
such confirmance of the final settlement was 
conclusive and could not, upon a suit being 
brought to surcharge and falsify executor’s final 
settlement, be reviewed by the chancery court. 
Brown v. Jarvis, 22 Tenn. App. 394, 123 S.W.2d 
852, 1938 Tenn. App. LEXIS 39 (Tenn. Ct. App. 
1938). 


5. —Necessity of Seal. 

A transcript, not the original papers, consti- 
tutes the record to be sent up on appeal to the 
circuit court from a judgment of the county 
court, and it is not necessary that a seal be 
placed on the certificate to the transcript. La- 
follette v. Tiller, 105 Tenn. 536, 58 S.W. 1065 
(1900). 


27-4-105. Copy of proceedings by clerk. 


The county clerk, upon appeal taken, shall immediately make a full and 
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perfect copy of all the proceedings in the cause, and, within five (5) days after 
the appeal, give the same, with a taxation of all costs accrued, to the appellant, 
if required, and endorse on the copy the day on which it was demanded, and the 
day on which it was delivered, and sign the clerk’s name thereto; or, if the same 


is not demanded before the first day of the next circuit court, the county clerk 


shall then deliver the same to the circuit court clerk. 


History. 

Code 1858, § 3153 (deriv. Acts 1794, ch. 1, 
§ 68); Shan., § 4885; Code 1932, § 9034; 
T.C.A. (orig. ed.), § 27-405. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 58. 


NOTES TO DECISIONS 


Analysis 


. Mandatory Nature of Section. 

. Certificate to Transcript. 

. —Clerk’s Authority — Showing. 

. —Binding Effect. 

. Appellant’s Duty to Demand Transcript. 


= OP OD 


. Mandatory Nature of Section. 

This provision is mandatory and the clerk is 
not relieved of duty by other statutes. In re Fox 
Kstate, 161 Tenn. 432, 33 S.W.2d 82, 1930 Tenn. 
LEXIS 25 (1930). 


2. Certificate to Transcript. 


3. —Clerk’s Authority — Showing. 

The clerk does not have to set out, in his 
certificate, his authority to act as such. Burton 
v. Pettibone, 13 Tenn. 443, 1830 Tenn. LEXIS 
51 (1830); Coffee v. Neely, 49 Tenn. 304, 1871 
Tenn. LEXIS 10 (1871). 


4, —Binding Effect. 
The clerk’s certificate that the papers are 


copied from the record on file is not a certificate 
that the same is a full and perfect transcript of 
the proceedings, as required upon an appeal 
from the county to the circuit court; but where 
the parties have upon it elected to consider the 
cause in the circuit court, it is too late for them, 
after judgment in that court, to raise objection 
for the defect. The defect will, however, release 
the surety on the appeal bond. Burton v. Petti- 
bone, 13 Tenn. 443, 1830 Tenn. LEXIS 51 
(1830); Coffee v. Neely, 49 Tenn. 304, 1871 
Tenn. LEXIS 10 (1871). 


5. Appellant’s Duty to Demand Tran- 
script. 

The provision in this section that, if the 
transcript is not demanded by the appellant 
before the next circuit court the county court 
clerk (now county clerk) shall deliver it to the 
circuit court clerk, did not relieve the appellant 
of the duty of demanding and filing the tran- 
script in due season. Brown v. Jarvis, 22 Tenn. 
App. 394, 123 S.W.2d 852, 1938 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. 1938). 


27-4-106. Receipt of transcript by circuit court clerk. 


The clerk of the circuit court, upon receiving the transcript, shall give a 
receipt to the person delivering it, and immediately endorse thereon the date 
of its delivery, and shall enter it on the proper docket. 


History. 
Code 1858, § 3154 (deriv. Acts 1794, ch. 1, 


§ 69); Shan., 4886; Code 1932, § 9035; T.C.A. 
(orig. ed.), § 27-406. 


27-4-107. Affirmance on default of appellant. 


If the transcript is not filed within the time prescribed in § 27-4-104, or ifthe 
appellant shall fail to appear, or to prosecute an appeal, the judgment or decree 
of the county court may, in the discretion of the court, be affirmed. 


History. 
Code 1858, § 3151 (deriv. Acts 1794, ch. 1, 


§ 66); Shan., § 4883; mod. Code 1932, § 9032; 
T.C.A. (orig. ed.), § 27-407. 
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Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 555. 


APPEALS FROM COUNTY COURT 


27-4-108 


NOTES TO DECISIONS 


Analysis 


. Nature of Statute — Former Rule. 

. Discretion of Court. 

. Record Warranting Affirmance Where Full 
Transcript Not Filed. 

4. Review in Chancery Court. 

1 


ool ol 


. Nature of Statute — Former Rule. 

The provision of the statute that, if the tran- 
script is not filed within the prescribed time, 
the judgment of the county court be affirmed, 
was formerly mandatory; and, upon a failure to 
comply therewith, it was imperative on the 
circuit court to affirm the judgment appealed 
from, regardless of the merits. Stuart v. Pas- 
more, 6 Tenn. 29 (1818); Duncan v. McGee, 15 
Tenn. 102, 15 Tenn. 103, 1834 Tenn. LEXIS 20 
(1834); McDonald v. Smith, 15 Tenn. 303, 15 
Tenn. 304, 1835 Tenn. LEXIS 4 (1835); Gregory 
v. Burnett, 20 Tenn. 60, 1839 Tenn. LEXIS 13 
(1839); Nolensville Tpk. Co. v. Quinby, 27 Tenn. 
476, 1847 Tenn. LEXIS 109 (1847); Hayes v. 
Kelley, 111 Tenn. 294, 76 S.W. 891, 1903 Tenn. 
LEXIS 23 (1903); In re Fox Estate, 161 Tenn. 
432, 33 S.W.2d 82, 1930 Tenn. LEXIS 25 (1930). 


2. Discretion of Court. 

Prior to the Code of 1932 this section was 
mandatory, however since that time it has been 
within the sound discretion of the trial judge 
whether or not a case will be affirmed for a 
failure to file the transcript within the statu- 
tory period. Hatcher v. State, 24 Tenn. App. 
213, 142 S.W.2d 326, 1940 Tenn. App. LEXIS 27 
(Tenn. Ct. App. 1940). 


27-4-108. Trial de novo. 


Failure to file a transcript within the time 
prescribed by § 27-4-104 is not necessarily fa- 
tal to an appeal from a county court, dismissal 
upon this ground being within the circuit 
court’s discretion. Delffs v. Delffs, 545 S.W.2d 
739, 1977 Tenn. LEXIS 607 (Tenn. 1977). 


3. Record Warranting Affirmance Where 
Full Transcript Not Filed. 

On an appeal from the county court to the 
circuit court, a transcript of the pleadings in 
the county court, showing the subject of the 
controversy, and that the court had jurisdiction 
of the cause and the parties, together with a 
certified copy of the judgment, filed in the 
circuit court by the appellant, constitutes a 
sufficient record upon which an affirmance of 
the judgment of the county court may be had in 
the circuit court for the appellant’s failure to 
file a full transcript of the record within the 
time prescribed by the statute. Hayes v. Kelley, 
111 Tenn. 294, 76 S.W. 891, 1903 Tenn. LEXIS 
23 (1903). 


4, Review in Chancery Court. 

The decree of a county court confirming an 
executor’s final settlement cannot be reviewed 
in the chancery court on a petition to surcharge 
and falsify the final settlement where the 
county decree was excepted to and appealed to 
the circuit court by the complainant but dis- 
missed because the appeal was not properly 
perfected. Brown v. Jarvis, 22 Tenn. App. 394, 
123 S.W.2d 852, 1938 Tenn. App. LEXIS 39 
(Tenn. Ct. App. 1938). 


On appeal, all jury cases in the county court shall be tried de novo in the 
circuit court and all chancery cases, or proceedings in the nature of chancery 
cases, shall be reheard as if the proceedings had been commenced in the circuit 


court. 


History. 

Code 1858, § 3152 (deriv. Acts 1794, ch. 1, 
§ 66); Shan., § 4884; Code 1932, § 9033; 
T.C.A. (orig. ed.), § 27-408. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 555, 588. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 207. 


Law Reviews. 

Procedure and Evidence — 1960 Tennessee 
Survey (Edmund M. Morgan), 13 Vand. L. Rev. 
1197. 

Tennessee Procedure — The Simple Appeal, 
35 Tenn. L. Rev, 642. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

Trial, 4 Mem. St. U.L. Rev. 335. 


27-5-101 
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NOTES TO DECISIONS 


Analysis 


1. Application of Section. 
2. Construction. 
3. Jury Trial. 


1. Application of Section. 

Where issues of fact are made up and tried 
before the county court, and an appeal is taken 
to the circuit court, the case should be reheard 
upon the merits, and not upon a writ of error. 
Roberts & Philips v. Stewart, 9 Tenn. 390, 1830 
Tenn. LEXIS 29 (1830); Patton v. Clark, 17 
Tenn. 268, 1836 Tenn. LEXIS 39 (1836); Lafol- 
lette v. Tiller, 105 Tenn. 536, 58 S.W. 1065 
(1900). 

Hearings in circuit courts of appeals from 
county court appointments of administrators or 
executors are de novo in nature rather than in 
the nature of writs of error, and therefore filing 
a bill of exceptions is not essential to circuit 
court review. Delffs v. Delffs, 545 S.W.2d 739, 
1977 Tenn. LEXIS 607 (Tenn. 1977). 

This section does not require that all appeals 
from the county court to the circuit court except 


jury cases and chancery cases be reviewed as 
appeals in the nature of writs of error are 
reviewed rather than as appeals, which afford 
de novo hearings in the circuit court. Delffs v. 
Delffs, 545 S.W.2d 739, 1977 Tenn. LEXIS 607 
(Tenn. 1977), rejecting dictum in Griffitts v. 
Rockford Utility Dist., 41 Tenn. App. 653, 298 
S.W.2d 33, 1956 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 1956). 


2. Construction. 

The expression “de novo” as used herein 
means “as though the suit originated in the 
circuit court.” Teague v. Gooch, 206 Tenn. 291, 
333 S.W.2d 1, 1960 Tenn. LEXIS 364 (1960). 


3. Jury Trial. 

Where a minor was adjudged a delinquent 
child by a juvenile court, and he appealed, he 
was entitled to a trial by a jury in the circuit 
court and to introduce such competent evidence 
as he desired to introduce. Doster v. State, 195 
Tenn. 535, 260 S.W.2d 279, 1953 Tenn. LEXIS 
375 (1953). 


CHAPTER 5 


APPEALS FROM GENERAL SESSIONS COURT AND 
MUNICIPAL OFFICERS 


Section 

27-5-101. 
27-5-102. 
27-5-103. 
27-5-104. 
27-5-105. 
27-5-106. 
27-5-107. 
27-5-108. 


Right of appeal. 


Appeal bond — Oath. 

Security for costs. 

Filing of papers in circuit court. 
Judgment on default of appellant. 
Affirmance. 

Appeal from general sessions court. 


27-5-101. Right of appeal. 


Appeal from recorder or municipal officer. 


Any person dissatisfied with the judgment of a recorder or other officer of a 
municipality charged with the conduct of trials, in a civil action, may, within 
ten (10) entire days thereafter, Sundays exclusive, appeal to the next term of 


circuit court. 


History. 

Code 1858, § 3140 (deriv. Acts 1835-1836, ch. 
17, § 10); Acts 1869-1870, ch. 85; Shan., 
§ 4871; mod. Code 1932, § 9019; Acts 1969, ch. 
281, § 1; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 27-501. 


Cross-References. 
Appeals in school attendance law cases, 
§ 49-6-3010. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction § 25; 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, § 41. 


Law Reviews. 

Proceedings Before a Justice of the Peace 
(Richard N. Ivins), 10 Tenn. L. Rev. 180. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 
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The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Municipal 
Courts, 8 Mem. St. U.L. Rev. 431. 

Trial, 4 Mem. St. U.L. Rev. 335. 


APPEALS FROM GENERAL SESSIONS COURT, ETC. 


27-5-102 


Attorney General Opinions. 

Municipal court clerk’s obligation to transmit 
appeal bond to the circuit-court clerk. OAG 
15-07, 2015 Tenn. AG LEXIS 6 (1/27/15). 


NOTES TO DECISIONS 


Analysis 


. Appellate Jurisdiction. 
—Jurisdiction Lacking. 
—Ordinance Breach. 
Time for Appeal. 

. —Computation of Time. 
. Certiorari. 


BP AOhWNYe 


. Appellate Jurisdiction. 

The issue under both T.C.A. § 27-5-108(a)(1) 
and T.C.A. § 27-5-101 is whether the party 
seeking to appeal secured a result in the gen- 
eral sessions court that was less favorable than 
what he or she requested, and the more favor- 
able result desired must be something that was 
within the power of the general sessions court 
to grant; the question is not whether the judg- 
ment was “adverse” or the party was “dissatis- 
fied” in some abstract, metaphysical sense, but 
rather whether the judgment was “adverse” or 
the party “dissatisfied” within the context of a 
general sessions court proceeding. Benson v. 
Herbst, 240 S.W.3d 235, 2007 Tenn. App. 
LEXIS 317 (Tenn. Ct. App. May 18, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
874 (Tenn. Sept. 17, 2007). 


2. —Jurisdiction Lacking. 

As soon as the circuit judge ascertains that 
his court has not jurisdiction, his duty is to set 
aside the proceedings even after judgment ren- 
dered, and to allow proper amendment. Hall v. 
Bewley, 30 Tenn. 106, 1850 Tenn. LEXIS 68 
(1849). 


3. —Ordinance Breach. 

Where plaintiff, fined for violating a city 
ordinance, contended the circuit court had no 
jurisdiction on appeal from the city court, it was 
held that the contention was without merit, as 
the proceeding was a civil proceeding as in debt 
and was valid under this section. Murfreesboro 
v. Bowles, 187 Tenn. 134, 213 S.W.2d 35, 1948 
Tenn. LEXIS 419 (1948). 


4. Time for Appeal. 


5. —Computation of Time. 
The day on which the judgment was rendered 


is to be excluded. Carson v. Love, 16 Tenn. 215, 
1835 Tenn. LEXIS 79 (1835). 

Where trial before magistrate was held on 
Friday, and defendant filed pauper’s oath on 
Monday in lieu of appeal bond the circuit court 
erred in dismissing appeal on the ground that 
oath was not filed within two days, since time 
for appeal was extended an additional day as 
second day fell on Sunday. Parrish v. Williams, 
169 Tenn. 186, 83 S.W.2d 895, 1935 Tenn. 
LEXIS 29 (1935). 

If “second day thereafter” falls on Sunday 
court must take judicial notice of that fact. 
Parrish v. Williams, 169 Tenn. 186, 83 S.W.2d 
895, 1935 Tenn. LEXIS 29 (1935). 


6. Certiorari. 

City clerk was not a municipal officer charged 
with the conduct of trials from which an appeal 
would lie under this section, therefore certio- 
rari was a proper remedy for the purpose of 
reviewing her actions in refusing to certify 
recall petitions to the election commissioners. 
Roberts v. Brown, 43 Tenn. App. 567, 310 
S.W.2d 197, 1957 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. 1957). 

Appeal of removal of commissioner under 
§ 6-20-220(d) was properly by certiorari under 
§§ 27-9-101 and 27-9-102, and not by appeal 
under this section and § 27-5-102. Davison v. 
Carr, 659 S.W.2d 361, 1983 Tenn. LEXIS 731 
(Tenn. 1983). 

Trial court did not err in dismissing a motor- 
ists’ petition for certiorari because it had not 
been filed within ten days following his 1999 
reckless driving conviction as required by 
T.C.A. § 27-5-101; The motorist had had two 
well-established remedies available to him to 
challenge his 1999 conviction; He did neither, 
those avenues were no longer available to him; 
and he failed to explain satisfactorily why he 
had failed to file a timely appeal. City of Galla- 
tin v. Webb, — S.W.3d —, 2006 Tenn. App. 
LEXIS 310 (Tenn. Ct. App. May 12, 2006). 


27-5-102. Appeal from recorder or municipal officer. 


Any party dissatisfied with the judgment of a recorder or officer of a 
municipal corporation charged with the trial of causes may appeal to the next 
circuit or special court, in all cases in which an appeal is allowed from the 


27-5-103 
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judgment of a judge of the court of general sessions, and subject to the same 


terms and restrictions. 


History. 

Acts 1869-1870, ch. 85; Shan., § 4878; mod. 
Code 1932, § 9027; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 27-502. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 20, 206. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Double Jeopardy. 

Trial De Novo on Appeal. 

Jury Trial on Appeal. 

Amendment of Warrant in Circuit Court. 
. Certiorari. 


ro ogUR oN 


. Double Jeopardy. 

Where petitioner who was convicted in mu- 
nicipal court appealed to circuit court and, 
pending appeal, was tried in circuit court on 
charges arising from same cause, such action 
was double jeopardy even though such appeal 
had the effect of setting aside conviction and 
granting petitioner a trial de novo. Pettyjohn v. 
Evatt, 369 F. Supp. 865, 1974 U.S. Dist. LEXIS 
12618 (E.D. Tenn. 1974), aff'd without opinion, 
500 F.2d 1403 (6th Cir. Tenn. 1974). 


2. Trial De Novo on Appeal. 

An appeal from the judgment of a city re- 
corder gives a retrial in the circuit court, where 
the matter will be heard de novo, under the 
rules of practice applicable to civil cases, and 
the judgment need not be an affirmance or 
dismissal, but may be for any amount within 
the limit of the ordinance, in the discretion of 
the court. Memphis v. Schade, 59 Tenn. 579, 
1873 Tenn. LEXIS 117 (1878). 

Acircuit court hearing a probation revocation 
appeal from a municipal court must make an 


27-5-103. Appeal bond — Oath. 


independent judgment following the presenta- 
tion of proof; merely reviewing the municipal 
court judgment for abuse of discretion does not 
satisfy the requirements of this section. State v. 
Cunningham, 972 S.W.2d 16, 1998 Tenn. Crim. 
App. LEXIS 459 (Tenn. Crim. App. 1998). 


3. Jury Trial on Appeal. 

A defendant is allowed a jury trial on an 
appeal to the circuit court from a judgment of a 
municipal court based on the violation of a city 
ordinance, provided a jury trial is timely de- 
manded. Chattanooga v. Myers, 787 S.W.2d 
921, 1990 Tenn. LEXIS 158 (Tenn. 1990). 


4. Amendment of Warrant 
Court. 

Amendment of warrant for violation of city 
ordinance may be allowed by the circuit court, 
to which the action is taken by certiorari for a 
new trial; and a warrant charging “affray” may 
be amended to charge “disorderly conduct” in- 
stead, and it is error to refuse such amendment, 
and to quash the warrant. Bristol v. Burrow, 73 
Tenn. 128, 1880 Tenn. LEXIS 97 (1880). 


in Circuit 


5. Certiorari. 

Appeal of removal of commissioner under 
§ 6-20-220(d) was properly by certiorari under 
§§ 27-9-101 and 27-9-102, and not by appeal 
under § 27-5-101 and this section. Davison v. 
Carr, 659 S.W.2d 361, 1983 Tenn. LEXIS 731 
(Tenn. 1983). 


(a) Before the appeal is granted, the person appealing shall give bond with 
good security, as hereinafter provided, for the costs of the appeal, or take the 


oath for poor persons. 


(b) An appeal bond filed by a plaintiff or defendant pursuant to this chapter 
shall be considered sufficient if it secures the cost of the cause on appeal. 


History. 
Code 1858, § 3141 (deriv. Acts 1794, ch. 1, 


§ 54); Shan., § 4872; Code 1932, § 9020; T.C.A. 
(orig. ed.), § 27-503; Acts 1988, ch. 647, §§ 1, 2. 
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Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 7.13. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 62; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, § 41. 


Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


Attorney General Opinions. 

Release on bond of misdemeanant on de novo 
appeal, OAG 87-161, 1987 Tenn. AG LEXIS 38 
(10/5/87). 

Duty to set bond on misdemeanant’s appeal 
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27-5-103 


of probation revocation or denial, OAG 98-0142, 
1998 Tenn. AG LEXIS 142 (8/7/98), OAG 98- 
0170, 1998 Tenn. AG LEXIS 170 (8/28/98). 

Right to bond of misdemeanant appealing 
probation revocation, OAG 99-080, 1999 Tenn. 
AG LEXIS 80 (4/5/99). 

General sessions criminal court questions; 
disorderly conduct, OAG 99-201, 1999 Tenn. AG 
LEXIS 197 (10/6/99). 

Requirement of surety bond to perfect appeal 
from general session court to circuit court; 
determination of party’s indigence. OAG 12-23, 
2012 Tenn. AG LEXIS 23 (2/23/12). 

Bonds with security posted for appeals from 
general sessions court. OAG 15-05, 2015 Tenn. 
AG LEXIS 4 (1/16/15). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality of Statute. 

. Bond on Appeal. 

—Requirements. 

—Amendment or Substitution of New Bond. 

—Directory Nature of Provision for Bond. 

. Sureties on Bond. 

—Administering Oaths and Examining 
Sureties. 

8. —Release of Sureties. 

9. Filing Bond. 

10. —Presumption of Appeal from Bond. 

11. —Informal Filing. 

12. —Time Within Which Bond Must Be 

Given. 
13. Appeal Forma Pauperis. 
14. —Procedure. 


See a, SY ene 


_1. Constitutionality of Statute. 

Right of trial by jury was not infringed by 
enlarging the civil jurisdiction of justices of 
peace and requiring an appellant to give bond 
for payment of the judgment of the appellate 
court, in order to obtain a trial by a common 
law jury on appeal. Capital Traction Co. v. Hof, 
174 U.S. 1, 19 S. Ct. 580, 43 L. Ed. 873, 1899 
U.S. LEXIS 1480 (1899). 


2. Bond on Appeal. 

By reading the plain language of T.C.A. § 29- 
18-130(b)(2) and construing it harmoniously 
with Tenn. R. Civ. P. 62.05, the statute did not 
require a tenant who had surrendered posses- 
sion of the property to post a bond for one year’s 
rent when appealing an adverse judgment of 
the general sessions court in an unlawful de- 
tainer action; the cost bond that the tenants 
had already posted pursuant to T.C.A. § 27-5- 
103(a) was sufficient to perfect their appeal and 
confer subject matter jurisdiction on the circuit 
court. Johnson v. Hopkins, 4382 S.W.3d 840, 
2013 Tenn. LEXIS 1010 (Tenn. Dec. 19, 2013). 

In an appeal of a decision for a driver in an 
insured’s suit, the Circuit Court erred in grant- 


ing an insurer’s motion to dismiss the appeal 
for lack of subject-matter jurisdiction based on 
the insured’s failure to file a surety bond pur- 
suant to T.C.A. § 27-5-103 because the giving 
of a cash bond of $211.50, which included the 
$150 “standard court cost” for appeals under 
T.C.A. § 8-21-401(b)(1)(C)G), satisfied the re- 
quirement in T.C.A. 27-5-103(a) to give bond 
with good security for the costs of the appeal. 
Andrews v. Clemmer, — S.W.3d —, 2013 Tenn. 
App. LEXIS 145 (Tenn. Ct. App. Feb. 28, 2013). 

Appellant met the requirement of the juris- 
dictional cost bond for appeal to the circuit 
court by filing a pauper’s oath, and had she 
relinquished possession of the property, the 
appeal bond would have been sufficient to per- 
fect her appeal; however, because she retained 
possession, she was also required to post a 
possession bond, and in the absence of one, the 
appeal was not perfected, and the trial court 
properly dismissed it. Crye-Leike Prop. Mgmt. 
v. Dalton, — S.W.3d —, 2016 Tenn. App. LEXIS 
670 (Tenn. Ct. App. Sept. 12, 2016). 


3. —Requirements. 

If § 27-5-106 extends the requirements of 
this section, it does so only to the extent of a 
judgment rendered by default for failure to 
prosecute the appeal. Shelton Dental Associ- 
ates v. La Fevre, 767 S.W.2d 665, 1989 Tenn. 
App. LEXIS 58 (Tenn. Ct. App. 1989). 

Bond statute that must be followed where 
tenants appeal from an adverse decision in 
general sessions court in a detainer action is 
that found at T.C.A. § 29-18-130(b)(2), rather 
than the general bond statute codified at T.C.A. 
§ 27-5-103. Swanson Devs., LP v. Trapp, — 
S.W.3d —, 2008 Tenn. App. LEXIS 119 (Tenn. 
Ct. App. Feb. 29, 2008), overruled, Johnson v. 
Hopkins, 432 S.W.3d 840, 2013 Tenn. LEXIS 
1010 (Tenn. Dec. 19, 2013). 

Defendant in a personal injury suit properly 
perfected her appeal from general sessions 
court as required by T.C.A. § 27-5-103, al- 


27-5-103 


though her insurer’s checks for the costs of the 
appeal were not accepted by the general ses- 
sions court. The record established that the 
general sessions court clerk paid the appeal 
bond to the circuit court clerk’s office, and any 
mistake or misunderstanding between the in- 
surer and the general sessions court clerk’s 
office regarding the two checks did not affect 
the validity of the appeal. Carter v. Batts, 373 
S.W.3d 547, 2011 Tenn. App. LEXIS 587 (Tenn. 
Ct. App. Oct. 28, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 233 (Tenn. Apr. 
11, 2012). 

T.C.A. §§ 8-21-401 and 27-5-103, when 
viewed together, are not irreconcilable so as to 
warrant an implicit repeal of § 27-5-103, and 
payment of an appeal filing fee does not satisfy 
the jurisdictional requirements of § 27-5-103. 
Jacob v. Partee, 389 S.W.3d 339, 2012 Tenn. 
App. LEXIS 555 (Tenn. Ct. App. Aug. 10, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
924 (Tenn. Dec. 12, 2012), overruled, Bernatsky 
v. Designer Baths & Kitchens, LLC, — S.W.3d 
—, 2013 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
Feb. 15, 2013), overruled in concurring opinion 
at Bernatsky v. Designer Baths & Kitchens, 
LLC, — S.W.3d —, 2013 Tenn. App. LEXIS 106 
(Tenn. Ct. App. Feb. 15, 2013), overruled, Mea- 
cham v. Starnes, — S.W.3d —, 2013 Tenn. App. 
LEXIS 135 (Tenn. Ct. App. Feb. 27, 2013), 
overruled, Andrews v. Clemmer, — S.W.3d —, 
2013 Tenn. App. LEXIS 145 (Tenn. Ct. App. 
Feb. 28, 2013), overruled, Brown v. Shtaya, — 
S.W.3d —, 2013 Tenn. App. LEXIS 162 (Tenn. 
Ct. App. Mar. 6, 2013), overruled, Moore v. 
Correct Care Solutions, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
Mar. 25, 2013), overruled, Griffin v. Campbell 
Clinic, PA., — S.W.3d —, 2013 Tenn. App. 
LEXIS 487 (Tenn. Ct. App. July 31, 2013), 
overruled, Peterson v. Lepard, — S.W.3d —, 
2014 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
Mar. 20, 2014), overruled, Griffin v. Campbell 
Clinic, P.A., 489 S.W.3d 899, 2014 Tenn. LEXIS 
566 (Tenn. July 21,.2014). 

As appellants filed an appeal of a decision of 
the General Session Court to the Circuit Court, 
arising from a vehicle accident, but they failed 
to file an appeal bond pursuant to T.C.A. §§ 27- 
5-103 and 27-5-108(a)(1), the attempted ap- 
peals due were properly dismissed due to lack 
of subject matter jurisdiction; the failure to 
timely file an appeal bond was not merely an 
informality under T.C.A. § 16-15-729. Jacob v. 
Partee, 389 S.W.3d 339, 2012 Tenn. App. LEXIS 
555 (Tenn. Ct. App. Aug. 10, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 924 
(Tenn. Dec. 12, 2012), overruled, Bernatsky v. 
Designer Baths & Kitchens, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
Feb. 15, 2013), overruled in concurring opinion 
at Bernatsky v. Designer Baths & Kitchens, 
LLC, — 8.W.3d —, 2013 Tenn. App. LEXIS 106 
(Tenn. Ct. App. Feb. 15, 2013), overruled, Mea- 
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cham v. Starnes, — S.W.3d —, 2013 Tenn. App. 
LEXIS 1385 (Tenn. Ct. App. Feb. 27, 2013), 
overruled, Andrews v. Clemmer, — S.W.3d —, 
2013 Tenn. App. LEXIS 145 (Tenn. Ct. App. 
Feb. 28, 2013), overruled, Brown v. Shtaya, — 
S.W.3d —, 2013 Tenn. App. LEXIS 162 (Tenn. 
Ct. App. Mar. 6, 2013), overruled, Moore v. 
Correct Care Solutions, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
Mar. 25, 2013), overruled, Griffin v. Campbell 
Clinic, P.A., — S.W.3d —, 2013 Tenn. App. 
LEXIS 487 (Tenn. Ct. App. July 31, 2013), 
overruled, Peterson v. Lepard, — S.W.3d —, 
2014 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
Mar. 20, 2014), overruled, Griffin v. Campbell 
Clinic, P.A., 439 S.W.3d 899, 2014 Tenn. LEXIS 
566 (Tenn. July 21, 2014). 

Payment of a cash bond in the amount of the 
statutory court costs set out in T.C.A. § 8-21- 
401(b)(1)(C)G) satisfies the plaintiffs’ obligation 
to give bond with good security for the costs of 
the appeal from a general sessions court judg- 
ment under T.C.A. § 27-5-103(a). Bernatsky v. 
Designer Baths & Kitchens, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
Feb. 15, 2018). 

The requirement of T.C.A. § 27-5-103(a) of a 
“bond with good security” may be satisfied by 
either a cash bond or a surety bond. Bernatsky 
v. Designer Baths & Kitchens, LLC, — S.W.3d 
—, 2013 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
Feb. 15, 2013). 

T.C.A. § 27-5-103(a) provides for an appeal 
bond in an amount certain, with the amount to 
be determined “as hereinafter provided” by the 
legislature or its designee. Bernatsky v. De- 
signer Baths & Kitchens, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
Feb. 15, 2013). 

Circuit court erred in granting defendant’s 
motion to dismiss plaintiffs appeal on the 
ground that the circuit court lacked subject 
matter jurisdiction since plaintiff did not com- 
ply with the appeal bond requirement in T.C.A. 
§ 27-5-103 because plaintiffs act of giving $211 
to the general sessions court clerk, which in- 
cluded the $150 “standard court cost” for such 
appeals under T.C.A. § 8-21-401(b)(1)(C)Q), 
satisfied the requirement in T.C.A. § 27-5- 
103(a) to give bond with good security for the 
costs of the appeal. Meacham v. Starnes, — 
S.W.3d —, 2018 Tenn. App. LEXIS 135 (Tenn. 
Ct. App. Feb. 27, 2013). 

Circuit Court erred in dismissing owners’ 
and tenant’s appeals from decisions in a Gen- 
eral Sessions Court forcible entry and detainer 
action and wrongful ouster claim because the 
giving of a cash bond of $211.50, which included 
the $150 “standard court cost” for appeals un- 
der T.C.A. § 8-21-401(b)(1)(C)G), satisfied the 
requirement in T.C.A. § 27-5-103(a) to give 
bond with good security for the costs of the 
appeal; the actions in this case were sufficient 
to perfect the appeals under § 27-5-103(a). 
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Brown v. Shtaya, — S.W.3d —, 2013 Tenn. App. 
LEXIS 162 (Tenn. Ct. App. Mar. 6, 2013). 

Circuit court erred in determining that it 
lacked subject matter jurisdiction based on 
plaintiffs failure to file a surety bond because 
plaintiff timely filed her notice of appeal, paid a 
cash bond of $211 to the general sessions court 
clerk, and provided an additional $250 cash 
bond; as a result, plaintiff met her obligation 
under T.C.A. § 27-5-103 to give bond with good 
security for the costs of the appeal. West v. 
AMISUB (SFH), Inc., — S.W.3d —, 2013 Tenn. 
App. LEXIS 191 (Tenn. Ct. App. Mar. 21, 2013). 

Appellate court lacked subject matter juris- 
diction to adjudicate the issues raised on appeal 
because an occupant of property sold at a fore- 
closure sale did not perfect the appeal by filing 
a bond for good surety or pauper’s oath under 
T.C.A. §§ 27-5-103 or 29-18-130, and the bond 
requirements were mandatory and jurisdic- 
tional. Pledged Prop. II, LLC v. Morris, — 
S.W.3d —, 2013 Tenn. App. LEXIS 258 (Tenn. 
Ct. App. Apr. 15, 2013). 

Trial court had subject matter jurisdiction, 
even though a patient failed to file a surety 
bond, since the payment of standard court costs 
under T.C.A. § 8-21-401 satisfied the require- 
ment to give bond for the costs of the appeal to 
the circuit court under this section. Griffin v. 
Campbell Clinic, PA., — S.W.3d —, 2013 Tenn. 
App. LEXIS 487 (Tenn. Ct. App. July 31, 2013), 
affd, 439 S.W.3d 899, 2014 Tenn. LEXIS 566 
(Tenn. July 21, 2014). 

Patient’s cash bond was sufficient to perfect 
an appeal from a general sessions court to a 
circuit court because the bond vested jurisdic- 
tion in the circuit court since T.C.A. § 27-5-103 
expressed no limitation as to the type of bond 
required, so a surety bond in an unlimited 
amount did not solely provide the “good secu- 
rity” required by T.C.A. § 27-5-103(a). Griffin v. 
Campbell Clinic, PA., 439 S.W.3d 899, 2014 
Tenn. LEXIS 566 (Tenn. July 21, 2014). 

T.C.A. § 27-5-103 was not ambiguous be- 
cause the phrase “costs of the appeal” clearly 
referred to the panoply of charges imposed by 
the general assembly. Griffin v. Campbell 
Clinic, P.A., 439 S.W.3d 899, 2014 Tenn. LEXIS 
566 (Tenn. July 21, 2014). 

T.C.A. § 27-5-103 was not ambiguous be- 
cause the phrase “as hereinafter provided” 
modified “good security,” so T.C.A. § 27-5- 
103(a) imposed an appeal bond, while T.C.A. 
27-5-103(b) defined the bond. Griffin v. Camp- 
bell Clinic, P.A., 489 S.W.3d 899, 2014 Tenn. 
LEXIS 566 (Tenn. July 21, 2014). 


4, —Amendment or Substitution of New 
Bond. 

If the fact be that an appeal bond was ac- 
cepted within the prescribed time, the proper 
course would be to move that the justice (now 
general sessions judge) be allowed to amend his 
endorsement of papers “returned without 
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bond.” Chapman v. Howard, 71 Tenn. 363, 1879 
Tenn. LEXIS 89 (1879), superseded by statute 
as stated in, Red Boiling Springs v. Whitley, 777 
S.W.2d 706, 1989 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. 1989). 

Where three defendants, sued as doing busi- 
ness as the Biddle Auto Company before a 
justice, appealed to the circuit court and ex- 
ecuted bond in the name of the Biddle Auto 
Company, with two of the named defendants as 
sureties, and the justice within two days from 
the judgment accepted and approved the bond 
as sufficient, and filed the papers in the circuit 
court, the appellants may be permitted in the 
circuit court to amend their appeal bond or to 
substitute a new and sufficient appeal bond, so 
as to prevent the dismissal of their appeal for 
want of such bond. Even after appeal to Court 
of Appeals, there may be compliance with order. 
Frazier v. Biddle Auto Co., 6 Tenn. Civ. App. (6 
Higgins) 489 (1916). 


5. —Directory Nature of Provision for 
Bond. 

The provision that the bond shall be given 
before the appeal is granted is directory to the 
justice (now general sessions judge), and does 
not deprive him of the right to exercise a sound 
discretion in the matter; but the appeal is not 
perfected without the bond. McCarver v. Jen- 
kins, 49 Tenn. 629, 1871 Tenn. LEXIS 55 
(1871); Poindexter v. Cannon, 2 Shan. 290 
(1877); Chapman v. Howard, 71 Tenn. 363, 1879 
Tenn. LEXIS 89 (1879), superseded by statute 
as stated in, Red Boiling Springs v. Whitley, 777 
S.W.2d 706, 1989 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. 1989). 


6. Sureties on Bond. 


7. —Administering Oaths and Examining 
Sureties. 

The justice (now general sessions judge) is 
invested with implied authority to administer 
oaths to proposed sureties for appeals, and to 
examine them touching their solvency. State v. 
Wilson, 87 Tenn. 693, 11 S.W. 792, 1889 Tenn. 
LEXIS 19 (1889). 


8. —Release of Sureties. 

Death of defendant does not release his 
surety on appeal bond, and the suit may be 
revived against his representatives, real or 
personal, and judgment may be rendered 
against such surety. Butterworth v. Brown’s 
Heirs, 15 Tenn. 467, 1835 Tenn. LEXIS 26 
(1835). 

Where the defendant appealed from a jus- 
tice’s judgment, giving bond with surety, and in 
the circuit court filed a plea of discharge in 
bankruptcy, upon which judgment was ren- 
dered in his favor, the surety on the appeal 
bond was thereby discharged, though the judg- 
ment was on a promissory note. Martin v. 
Kilbourn, 59 Tenn. 331, 1873 Tenn. LEXIS 69 
(1873). 
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Where the defendant appealed from a jus- 
tice’s judgment, giving bond with sureties, and, 
pending the appeal, he became bankrupt, and, 
upon motion of the plaintiff, the assignee in 
bankruptcy was substituted as defendant, it 
was held that the sureties on the appeal bond 
were thereby released. Thomas v. Cole, 57 
Tenn. 411, 1873 Tenn. LEXIS 224 (1873). 


9. Filing Bond. 

The bond required by this section is to be filed 
in the court from which the appeal is taken. 
Red Boiling Springs v. Whitley, 777 S.W.2d 706, 
1989 Tenn. App. LEXIS 457 (Tenn. Ct. App. 
1989). 


10. —Presumption of Appeal from Bond. 

Presumption of appeal from bond alone was 
rebutted by justice’s endorsement of papers 
“returned without bond,” though an appeal 
bond be found in the papers, bearing date with 
the date of the filing of the papers in the circuit 
court, but not showing, on its face or by en- 
dorsement, when it was filed. Chapman v. How- 
ard, 71 Tenn. 363, 1879 Tenn. LEXIS 89 (1879), 
superseded by statute as stated in, Red Boiling 
Springs v. Whitley, 777 S.W.2d 706, 1989 Tenn. 
App. LEXIS 457 (Tenn. Ct. App. 1989). 


11. —Informal Filing. 

Where attorney for intending appellant 
called the justice over the telephone and told 
him that he had an appeal bond and the justice 
replied that he could call and get it next morn- 
ing, but justice was not advised of the form or 
amount of the bond, the bond was not approved 
or filed as required. Hoback Motor Co. v. Kyle, 
10 Tenn. App. 306, — S.W.2d —, 1929 Tenn. 
App. LEXIS 35 (Tenn. Ct. App. 1929). 


12. —Time Within Which Bond Must Be 
Given. 

The appeal must be prayed and perfected 
within the two entire days after the judgment, 
exclusive of the day of the judgment and exclu- 
sive of Sundays, and the bond given or the 
pauper oath taken within the prescribed time; 
and the justice (now general sessions judge) has 
no power or jurisdiction to grant an appeal 
thereafter, or to extend the time for giving the 
bond or taking the pauper oath. Park v. Bybee, 
60 Tenn. 267, 1872 Tenn. LEXIS 486 (1873); 
Poindexter v. Cannon, 2 Shan. 290 (1877); How- 
ard v. Long, 71 Tenn. 207, 1879 Tenn. LEXIS 61 
(1879); Chapman v. Howard, 71 Tenn. 363, 1879 
Tenn. LEXIS 89 (1879), superseded by statute 
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as stated in, Red Boiling Springs v. Whitley, 777 
S.W.2d 706, 1989 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. 1989); Douglass v. Neguelona, 88 Tenn. 
769, 14 S.W. 283, 1890 Tenn. LEXIS 19 (1890); 
Frazier v. Biddle Auto Co., 6 Tenn. Civ. App. (6 
Higgins) 489 (1916). 


13. Appeal Forma Pauperis. 

The law is very liberal in allowing the pros- 
ecution of suits in forma pauperis, the object 
being to place the poor on a level with the rich; 
considering this a defendant was allowed a 
petition for certiorari and supersedeas on a 
pauper’s oath which showed that some of his 
property was encumbered and that he had only 
an equitable interest therein, that he had of- 
fered to mortgage everything he owned to make 
an appeal and that he could procure no one to 
sign the required bond. Hewell v. Cherry, 25 
Tenn. App. 420, 158 S.W.2d 370, 1941 Tenn. 
App. LEXIS 125 (Tenn. Ct. App. 1941). 


14. —Procedure. 

Certificate of appeal prayed and of oath 
taken does not prove that an appeal was 
granted; and the appeal will be dismissed, 
unless amendment be made by the justice (now 
general sessions judge) to show the appeal, and 
the pauper oath be filed. The pauper oath must 
be subscribed by the appellant, and the justice’s 
written statement that the appellant “swears 
that, owing to his poverty, he is not able to bear 
the expenses of the suit,” is not sufficient. 
Jennings v. Mercer, 48 Tenn. 9, 1870 Tenn. 
LEXIS 3 (1870). 

Where trial before magistrate was held on 
Friday, and defendant filed pauper’s oath on 
Monday in lieu of appeal bond the circuit court 
erred in dismissing appeal on the ground that 
oath was not filed within two days, since time 
for appeal was extended an additional day as 
second day fell on Sunday. Parrish v. Williams, 
169 Tenn. 186, 83 S.W.2d 895, 1935 Tenn. 
LEXIS 29 (1935). 

Circuit court properly dismissed a driver’s 
appeal of a traffic conviction, because, while the 
driver filed a pauper’s oath in a circuit court, 
T.C.A. §§ 27-5-1038, 27-5-105 required a bond or 
oath be filed in the city court in order to perfect 
the appeal; consequently, the circuit court did 
not gain jurisdiction over the matter. Tubwell v. 
City of Memphis, 413 S.W.3d 77, 2013 Tenn. 
App. LEXIS 187 (Tenn. Ct. App. Mar. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
662 (Tenn. Aug. 13, 2013). 


The original plaintiff may be ruled to security in the appellate court for the 


costs of the cause. 


History. 
Code 1858, § 3146 (deriv. Acts 1813, ch. 131, 


§ 2); Shan., § 4877; Code 1932, § 9026; T.C.A. 
(orig. ed.), § 27-504. 
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27-5-105. Filing of papers in circuit court. 


(a)(1) When an appeal shall be perfected from the judgment of any judge of 
the court of general sessions, it shall be the duty of the clerk of the general 
sessions court to file the papers in the case in the office of the clerk of the 
circuit court, at least five (5) days before the meeting of the circuit court. 
(2) If an appeal is perfected within five (5) days before the meeting of the 
circuit court, the papers in the case shall be filed in the clerk’s office by or on 


the first day of the term. 


(b) Any general sessions court clerk failing to comply with this section shall 
have no fees or costs allowed in such case. 


History. 

Acts 1889, ch. 251, §§ 1, 2; Shan., § 4878; 
mod. Code 1932, § 9021; impl. am. Acts 1979, 
ch. 68, § 3; T.C.A. (orig. ed.), § 27-505; modi- 
fied. 


Cross-References. 
Clerk of court of general sessions, title 18, ch. 
4, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 7.13. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 50, 58, 63, 67; 17 Tenn. 
Juris., Justices of Peace and General Sessions 
Courts, § 41. 


Attorney General Opinions. 

Municipal court clerk’s obligation to transmit 
appeal bond to the circuit-court clerk. OAG 
15-07, 2015 Tenn. AG LEXIS 6 (1/27/15). 


NOTES TO DECISIONS 


Analysis 


. Time to Prosecute Appeal. 
. Failure to File Papers. 
—KEffect. 

. —Res Judicata. 

. Lien on Surety’s Property. 


= OOP OD eR 


. Time to Prosecute Appeal. 

The appellant, if he was the original defen- 
dant, is allowed the full term to which the 
papers were returnable within which to appeal 
and prosecute the appeal. Such party is entitled 
so to prosecute notwithstanding the record was 
not filed within the stipulated five days. His 
appeal will not be dismissed on motion if he 
stands ready to prosecute and asks for hearing. 
Nash-Echoff Motor Co. v. Kettlewell Bros., 160 
Tenn. 186, 22 S.W.2d 231, 1929 Tenn. LEXIS 90 
(1929). 


2. Failure to File Papers. 


3. —Effect. 

A litigant who is present in court at the first 
term after appeal demanding trial on merits is 
entitled to the same, although the papers may 
not have been filed within the five day period. 
Nash-Echoff Motor Co. v. Kettlewell Bros., 160 
Tenn. 186, 22 S.W.2d 231, 1929 Tenn. LEXIS 90 
(1929). 

The substance of the holding in Nash-Echoff 
Motor Co. v. Kettlewell Bros., 160 Tenn. 186, 22 
S.W.2d 231, 1929 Tenn. LEXIS 90 (1929) is that 


an appellant will not be denied the benefits of 
his appeal properly perfected if the papers are 
filed in the circuit court by the next term of 
court after trial on the case in the lower court. 
City Finance Co. v. Harris, 60 Tenn. App. 180, 
445 S.W.2d 467, 1968 Tenn. App. LEXIS 283 
(Tenn. Ct. App. 1968). 

Where appeal was perfected within the ten 
days provided by § 27-5-108 but appeal papers 
were not filed in circuit court the next term 
after trial in general sessions court, appeal 
papers subsequently filed became functus offi- 
cio and appeal was properly dismissed for fail- 
ure to prosecute. City Finance Co. v. Harris, 60 
Tenn. App. 180, 445 S.W.2d 467, 1968 Tenn. 
App. LEXIS 283 (Tenn. Ct. App. 1968). 

Circuit court properly dismissed a driver’s 
appeal of a traffic conviction, because, while the 
driver filed a pauper’s oath in a circuit court, 
T.C.A. §§ 27-5-103, 27-5-105 required a bond or 
oath be filed in the city court in order to perfect 
the appeal; consequently, the circuit court did 
not gain jurisdiction over the matter. Tubwell v. 
City of Memphis, 413 S.W.3d 77, 2013 Tenn. 
App. LEXIS 187 (Tenn. Ct. App. Mar. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
662 (Tenn. Aug. 13, 2013). 


4, —Res Judicata. 

Where appeal from judgment in justice court 
was not prosecuted, the papers having been lost 
before transmission to circuit court, or never 
taken up, or lost after transmission, the judg- 


27-5-106 


ment was not res judicata as to the issues 
involved. Childs v. Dennis, 61 S.W. 1092, 1901 
Tenn. Ch. App. LEXIS 16 (1901). 


5. Lien on Surety’s Property. 

The surety on appeal bond scheduling prop- 
erty under oath did not fix a lien thereon. 
Massachusetts Mut. Life Ins. Co. v. Taylor 
Implement & Vehicle Co., 138 Tenn. 28, 195 
S.W. 762, 1917 Tenn. LEXIS 3 (1917). 
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The mere fact that one is a party to a case 
and nothing more does not fix a lien on his real 
estate; accordingly where one signed an appeal 
bond and set out in his justification the land in 
controversy, a lien did not fasten on the land. 
Massachusetts Mut. Life Ins. Co. v. Taylor 
Implement & Vehicle Co., 1388 Tenn. 28, 195 
S.W. 762, 1917 Tenn. LEXIS 3 (1917). 


27-5-106. Judgment on default of appellant. 


(a) If the clerk fails to return the papers within the time prescribed, but 
returns them during the term to which the same are returnable, and the 
appellant fails to appear and prosecute the appeal, if such appellant is the 
original defendant, the plaintiff shall have judgment final, by default, for the 
amount of the judgment of the court of general sessions, against the appellant 
for the debt and the appellant and the appellant’s sureties for the cost. 

(b) If the plaintiff is the appellant, and fails to appear within the term, the 
plaintiffs suit shall be dismissed, and judgment given against the plaintiff and 


the plaintiffs sureties for costs. 


History. 
Code 1858, § 3144 (deriv. Acts 1811, ch. 119, 
§ 2); Shan., § 4875; Code 1932, § 9024; impl. 


am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 27-507; modified; Acts 1988, ch. 647, § 3. 


NOTES TO DECISIONS 


Analysis 


. Failure to Prosecute Appeal. 
—Affirmance. 

—Motion for Affirmance — Time to Make. 
—Practice as to Calling Appellant. 

. Failure to Return Papers. 

. Effect on § 27-5-103 Requirements. 
Affirmance of Judgment. 

. Applicability. 


 ONHKHMP We 


. Failure to Prosecute Appeal. 

Circuit court properly remanded the case for 
execution of the judgment because defendant 
failed to appear and prosecute his appeal, and 
plaintiff was entitled to have judgment final, by 
default, for the amount of the judgment of the 
court of general sessions under T.C.A. § 27-5- 
106 and T.C.A. § 27-5-107; also, because the 
circuit court’s judgment was for dismissal and 
costs of the appeal only, the general sessions 
judgment was reinstated and enforceable. Nix 
v. Sutton, — S.W.3d —, 2007 Tenn. App. LEXIS 
339 (Tenn. Ct. App. May 25, 2007). 

Under T.C.A. §§ 27-5-106 and 27-5-107, a 
circuit court properly dismissed a party’s ap- 
peal of an adverse judgment entered by the 
general sessions court because the party failed 
to appear at the hearing, in that he was in the 
wrong court on the day of the hearing of the 
appeal. Memphis Area Teachers Credit Union v. 
Jones, — S.W.3d —, 2010 Tenn. App. LEXIS 
384 (Tenn. Ct. App. June 14, 2010). 


2. —Affirmance. 

Where defendant in a suit before a justice of 
the peace appealed the judgment rendered 
against her and then failed to prosecute her 
appeal, the judgment of the circuit court was in 
effect an affirmance of the judgment rendered 
before the justice of the peace. Cooke v. Neigh- 
borhood Grocery, 173 Tenn. 681, 122 S.W.2d 
438, 1938 Tenn. LEXIS 54 (1938). 

Upon dismissal of an appeal for failure of 
appellant to appear and prosecute, it is the 
duty of the circuit court to render judgment for 
the amount of the general sessions court’s judg- 
ment. However, if the circuit court judgment is 
for dismissal and costs only, the general ses- 
sions judgment is reinstated and may be en- 
forced as if a procedendo had been awarded. 
Steve Frost Agency v. Spurlock, 859 S.W.2d 337, 
1993 Tenn. App. LEXIS 213 (Tenn. Ct. App. 
1993). 


3. —Motion for Affirmance — Time to 
Make. 

Motion by the appellee for an affirmance of 
the judgment below comes too late, when made 
after the papers have been filed by the appel- 
lant. McGhee v. Grady, 80 Tenn. 89, 1883 Tenn. 
LEXIS 143 (1883). 


4, —Practice as to Calling Appellant. 
On appeal to circuit court from a justice of the 
peace (now general sessions judge) proper prac- 
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tice is to call appellant to appear and prosecute 
his appeal, whether it were plaintiff or defen- 
dant who appealed. Stowers v. Ware, 3 Tenn. 
Civ. App. (3 Higgins) 431 (1913). 


5. Failure to Return Papers. 

Failure of justice to return papers within first 
two days of term to which appeal is made 
returnable as provided by Acts 1809, ch. 63, § 2 
did not bar an appeal if papers were returned 
during term, since Acts 1811, ch. 119, § 2 by 
implication repealed Acts 1809, ch. 63, § 2 
allowing affirmance of judgment if not filed 
within first two days of term. Humphrey v. 
Humphrey, 31 Tenn. 154, 1851 Tenn. LEXIS 38 
(1851). 

Where an appeal is prayed from a judgment 
of a justice of the peace (now general sessions 
judge), it was never the intention of the law- 
makers to deprive a litigant, who was present 
in court at the first term demanding a trial ora 
hearing upon the merits merely because the 
magistrate for some reason has not filed the 
papers within the five day period. Nash-Echoff 
Motor Co. v. Kettlewell Bros., 160 Tenn. 186, 22 
S.W.2d 231, 1929 Tenn. LEXIS 90 (1929). 

Where appeal was perfected within the ten 
days provided by § 27-5-108 but appeal papers 
were not filed in circuit court the next term 
after trial in general sessions court, appeal 
papers subsequently filed became functus offi- 
cio and appeal was properly dismissed for fail- 
ure to prosecute. City Finance Co. v. Harris, 60 
Tenn. App. 180, 445 S.W.2d 467, 1968 Tenn. 
App. LEXIS 283 (Tenn. Ct. App. 1968). 

Circuit court properly dismissed a driver’s 
appeal of a traffic conviction, because, while the 
driver filed a pauper’s oath in a circuit court, 
T.C.A. §§ 27-5-103, 27-5-105 required a bond or 
oath be filed in the city court in order to perfect 
the appeal; consequently, the circuit court did 
not gain jurisdiction over the matter. Tubwell v. 
City of Memphis, 413 S.W.3d 77, 2013 Tenn. 


27-5-107. Affirmance. 
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App. LEXIS 187 (Tenn. Ct. App. Mar. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
662 (Tenn. Aug. 13, 2013). 


6. Effect on § 27-5-103 Requirements. 

If this section extends the requirements of 
§ 27-5-103, it does so only to the extent of a 
judgment rendered by default for failure to 
prosecute the appeal. Shelton Dental Associ- 
ates v. La Fevre, 767 S.W.2d 665, 1989 Tenn. 
App. LEXIS 58 (Tenn. Ct. App. 1989). 


7. Affirmance of Judgment. 

Circuit court did not err in denying appel- 
lant’s motion to quash execution because it had 
jurisdiction and authority to issue execution to 
enforce its order; in affirming the judgment 
entered in favor of appellee in the general 
sessions court, the circuit court’s intent was to 
adopt the general sessions judgment as its own 
because in its order denying appellant’s motion 
to quash execution the circuit court stated that 
appellee was entitled to execute the general 
sessions judgment because it was treated as if 
the judgment had been rendered in the circuit 
court. Cantrell v. Tolley, — S.W.3d —, 2011 
Tenn. App. LEXIS 433 (Tenn. Ct. App. Aug. 11, 
2011). 


8. Applicability. 

Statute addresses those situations where the 
circuit court appellant is the original general 
sessions court defendant and fails to appear in 
circuit court; in this case, the company was the 
original defendant, and it was the insurer, the 
original plaintiff in general sessions court and 
the appellee in the circuit court appeal, that 
failed to appear to defend against the compa- 
ny’s motion to dismiss the circuit court case, 
and thus the statute was not dispositive of the 
instant appeal. GEICO Gen. Ins. Co. v.G&S 
Transp., Inc., — S.W.3d —, 2016 Tenn. App. 
LEXIS 775 (Tenn. Ct. App. Oct. 17, 2016). 


If the papers are properly returned, and the appellant fails to appear or 
defend as above, or if the appeal is dismissed for any cause, the appellee is 
entitled to an affirmance of the judgment below, with costs. 


History. 
Code 1858, § 3145; Shan., § 4876; mod. Code 
1932, § 9025; T.C.A. (orig. ed.), § 27-508. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, §§ 114, 246; 9 Tenn. Juris., 
Discontinuance and Nonsuit, § 5. 


Law Reviews. 
Civil Procedure — Appeal and Nonsuit — 
Inconclusive Dismissal, 34 Tenn. L. Rev. 511. 


NOTES TO DECISIONS 


Analysis 
1. Dismissal of Appeal. 


2. —Effect on Judgment. 
3. —Motion of Appellant. 
4, —Want of Jurisdiction. 
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5. Failure to Return Papers. 


1. Dismissal of Appeal. 

There is a distinction between dismissing an 
appeal and taking a voluntary dismissal after 
an appeal has been perfected. Katz v. Bilsky, 
759 S.W.2d 420, 1988 Tenn. App. LEXIS 226 
(Tenn. Ct. App. 1988). 

Circuit court properly remanded the case for 
execution of the judgment because defendant 
failed to appear and prosecute his appeal, and 
plaintiff was entitled to have judgment final, by 
default, for the amount of the judgment of the 
court of general sessions under T.C.A. § 27-5- 
106 and T.C.A. § 27-5-107; also, because the 
circuit court’s judgment was for dismissal and 
costs of the appeal only, the general sessions 
judgment was reinstated and enforceable. Nix 
v. Sutton, — S.W.3d —, 2007 Tenn. App. LEXIS 
339 (Tenn. Ct. App. May 25, 2007). 

Under T.C.A. §§ 27-5-106 and 27-5-107, a 
circuit court properly dismissed a party’s ap- 
peal of an adverse judgment entered by the 
general sessions court because the party failed 
to appear at the hearing, in that he was in the 
wrong court on the day of the hearing of the 
appeal. Memphis Area Teachers Credit Union v. 
Jones, — S.W.3d —, 2010 Tenn. App. LEXIS 
384 (Tenn. Ct. App. June 14, 2010). 

In a case stemming from property damage, a 
trial court did not err by allowing a property 
owner to dismiss the lawsuit following an ap- 
peal by an adjacent landowner from a general 
sessions court judgment in favor of the property 
owner; a voluntary nonsuit was permitted at 
any time before the trial of a cause, and there 
was no authority holding that the party not 
filing an appeal from general sessions court 
was not allowed to nonsuit the action in circuit 
court. An argument that it was unfair to allow 
the owner to nonsuit the action and then poten- 
tially refile his claim in circuit court, seeking a 
larger amount of damages, because he did not 
appeal the general sessions judgment was re- 
jected under the savings statute. Layman v. 
Acor, — S.W.3d —, 2016 Tenn. App. LEXIS 46 
(Tenn. Ct. App. Jan. 28, 2016), appeal denied, 
— S$.W.3d —, 2016 Tenn. LEXIS 450 (Tenn. 
June 23, 2016). 


2. —Effect on Judgment. 

Where the appeal from a justice (now general 
sessions judge) is dismissed by the circuit court, 
with costs against the appellant, and the re- 
cords show that the justice’s judgment was not 
in fact, or intended to be affected, such action 
reinstates the judgment vacated by the appeal, 
and it may be proceeded on, as effectually as if 
a procedendo had been awarded. Anderson v. 
Moore, 63 Tenn. 15, 1874 Tenn. LEXIS 193 
(1874). 

Voluntary dismissal without prejudice pursu- 
ant to Tenn. R. Civ. P. 41.01 of appeal from 
general sessions court to circuit court did not 
require affirmance of general sessions judg- 
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ment under this section. Katz v. Bilsky, 759 
S.W.2d 420, 1988 Tenn. App. LEXIS 226 (Tenn. 
Ct. App. 1988). 

Upon dismissal of an appeal for failure of 
appellant to appear and prosecute, it is the 
duty of the circuit court to render judgment for 
the amount of the general sessions court’s judg- 
ment. However, if the circuit court judgment is 
for dismissal and costs only, the general ses- 
sions judgment is reinstated and may be en- 
forced as if a procedendo had been awarded. 
Steve Frost Agency v. Spurlock, 859 S.W.2d 337, 
1993 Tenn. App. LEXIS 213 (Tenn. Ct. App. 
1993). 

In Tennessee, a circuit court is not required 
to issue a written procedendo in order to rein- 
state the order of the general sessions court; 
rather, upon dismissal of the action, the general 
sessions judgment is revived as if the circuit 
court had, in fact, issued a mandate to the 
lower court. Cantrell v. Tolley, — S.W.3d —, 
2011 Tenn. App. LEXIS 433 (Tenn. Ct. App. 
Aug. 11, 2011). 

Circuit court did not err in denying appel- 
lant’s motion to quash execution because it had 
jurisdiction and authority to issue execution to 
enforce its order; in affirming the judgment 
entered in favor of appellee in the general 
sessions court, the circuit court’s intent was to 
adopt the general sessions judgment as its own 
because in its order denying appellant’s motion 
to quash execution the circuit court stated that 
appellee was entitled to execute the general 
sessions judgment because it was treated as if 
the judgment had been rendered in the circuit 
court. Cantrell v. Tolley, — S.W.3d —, 2011 
Tenn. App. LEXIS 433 (Tenn. Ct. App. Aug. 11, 
2011). 

If the circuit court’s order merely dismisses 
the appeal and assesses costs, then the order 
constitutes an affirmance of the general ses- 
sions court’s order in the sense that the order of 
dismissal functions as either a reviver of the 
general sessions order or as an automatic pro- 
cedendo for execution in the general sessions 
court, and the result is the same, the general 
sessions judgment is affirmed, thus satisfying 
the mandates of T.C.A. § 27-5-107, but jurisdic- 
tion would return to the general sessions court 
upon dismissal of the appeal; however, if the 
circuit court specifically affirms the judgment of 
the general sessions court, then the judgment 
of the general sessions court becomes the judg- 
ment of the circuit court. In such a case, juris- 
diction remains with the circuit court to ex- 
ecute its judgment. Cantrell v. Tolley, — S.W.3d 
—, 2011 Tenn. App. LEXIS 433 (Tenn. Ct. App. 
Aug. 11, 2011). 


3. —Motion of Appellant. 

Where the appeal from the justice’s (now 
general sessions judge’s) judgment is dismissed 
in the circuit court, on motion of the appellant, 
the circuit court, having jurisdiction, should 
affirm the justice’s judgment, with costs; and 
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the Supreme Court will correct the error of the 
circuit court in its refusal to dismiss the appeal, 
and to render the proper judgment of affir- 
mance. C. B. Donaghy & Co. v. McCorkle, 118 
Tenn. 73, 98 S.W. 1050, 1906 Tenn. LEXIS 80 
(1907). 

Circuit court did not err in dismissing a 
driver’s appeal of a general sessions court judg- 
ment entered against her because an appellant 
from general sessions court could effect the 
involuntary dismissal of plaintiffs’ additional 
claims asserted in circuit court by filing a notice 
of dismissal of appeal and motion to affirm 
general sessions judgment at any time before 
trial in the circuit court; no rule, statute, or 
court decision changes the long-standing prin- 
ciple that the appellant from a judgment of the 
general sessions court may dismiss his or her 
appeal at any time prior to trial in circuit court, 
which action necessitates the dismissal of the 
circuit court action and the affirmance or rein- 
statement of the general sessions judgment. 
Crowley v. Thomas, — S.W.3d —, 2010 Tenn. 
App. LEXIS 50 (Tenn. Ct. App. Jan. 27, 2010), 
affd, 343 S.W.3d 32, 2011 Tenn. LEXIS 599 
(Tenn. June 17, 2011). 

Circuit court properly dismissed defendant’s 
appeal and affirmed the judgment of the gen- 
eral sessions court pursuant to T.C.A. § 27-5- 
107 because to preserve plaintiffs original 
cause of action after dismissal, plaintiff had to 
perfect an appeal to the circuit court as pre- 
scribed by T.C.A. § 27-5-108, but plaintiff did 
not appeal the judgment, and his cause of 
action proceeded to the circuit court only by 
virtue of defendant’s appeal; while defendant’s 
appeal was pending, plaintiff was free to amend 
his complaint pursuant to T.C.A. § 16-15-729, 
however, defendant could dismiss the appeal 
without the consent and over the objection of 
plaintiff, and the dismissal of defendant’s ap- 
peal removed the case from the circuit court 
and was fatal to plaintiffs amended cause of 
action. Crowley v. Thomas, 343 S.W.3d 32, 2011 
Tenn. LEXIS 599 (Tenn. June 17, 2011). 


4, —Want of Jurisdiction. 

Where the papers do not show that an appeal 
from the justice’s (now general sessions judge’s) 
judgment was prayed and granted, or where 
they show that it was prayed and granted after 
the expiration of the time allowed by statute for 
appealing, the proper judgment in the circuit 
court dismissing such appeal, on the appellee’s 
motion, and the proper judgment in the appel- 
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late or Supreme Court, is not an affirmance of 
the justice’s judgment, but the award of a 
procedendo to the justice, and for costs of such 
appeal against the appellant. Such appeal gives 
no jurisdiction to the circuit court, or to the 
appellate or Supreme Court, except to award 
the procedendo and to give judgment for costs. 
Jackson v. Baxter, 73 Tenn. 344, 1880 Tenn. 
LEXIS 135 (1880); Douglass v. Neguelona, 88 
Tenn. 769, 14 S.W. 288, 1890 Tenn. LEXIS 19 
(1890); C. B. Donaghy & Co. v. McCorkle, 118 
Tenn. 73, 98 S.W. 1050, 1906 Tenn. LEXIS 80 
(1907). 


5. Failure to Return Papers. 

Failure of justice to return papers within first 
two days of term to which appeal is made 
returnable as provided by Acts 1809, ch. 63, § 2 
did not bar an appeal if papers were returned 
during term, since Acts 1811, ch. 119, § 2 by 
implication repealed Acts 1809, ch. 63, § 2 
allowing affirmance of judgment if not filed 
within first two days of term. Humphrey v. 
Humphrey, 31 Tenn. 154, 1851 Tenn. LEXIS 38 
(1851). 

Where an appeal is prayed from a judgment 
of a justice of the peace (now general sessions 
judge), it was never the intention of the law- 
makers to deprive a litigant, who was present 
in court at the first term demanding a trial or a 
hearing upon the merits merely because the 
magistrate for some reason has not filed the 
papers within the five day period. Nash-Echoff 
Motor Co. v. Kettlewell Bros., 160 Tenn. 186, 22 
S.W.2d 231, 1929 Tenn. LEXIS 90 (1929). 

Where appeal was perfected within the ten 
days provided by § 27-5-108 but appeal papers 
were not filed in circuit court the next term 
after trial in general sessions court, appeal 
papers subsequently filed became functus offi- 
cio and appeal was properly dismissed for fail- 
ure to prosecute. City Finance Co. v. Harris, 60 
Tenn. App. 180, 445 S.W.2d 467, 1968 Tenn. 
App. LEXIS 283 (Tenn. Ct. App. 1968). 

Circuit court properly dismissed a driver’s 
appeal of a traffic conviction, because, while the 
driver filed a pauper’s oath in a circuit court, 
T.C.A. §§ 27-5-103, 27-5-105 required a bond or 
oath be filed in the city court in order to perfect 
the appeal; consequently, the circuit court did 
not gain jurisdiction over the matter. Tubwell v. 
City of Memphis, 413 S.W.3d 77, 2013 Tenn. 
App. LEXIS 187 (Tenn. Ct. App. Mar. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
662 (Tenn. Aug. 13, 2013). 


27-5-108. Appeal from general sessions court. 


(a)(1) Any party may appeal from a decision of the general sessions court to 
the circuit court of the county within a period of ten (10) days on complying 


with this chapter. 


(2) If there are multiple parties in a case before the general sessions court 
in which comparative fault is an issue at trial, and if one (1) or more of the 


27-5-108 
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parties, but not all, perfects an appeal of a decision of the sessions court to 
the circuit court, as provided in this section, then the appealing party shall 
serve written notice to all other parties that an appeal has been taken. Such 
written notice shall be sent to the last known address of each such party or 
to the party’s legal counsel. The other parties shall have ten (10) days from 
receipt of such notice to perfect an appeal. 

(b) This provision allowing ten (10) days in which to perfect an appeal shall 
apply in every county of Tennessee, any provision of any private act to the 
contrary notwithstanding, it being the legislative intent to establish a uniform 
period of ten (10) days in which any such appeal may be perfected in any 


county in Tennessee. 


(c) Any appeal shall be heard de novo in the circuit court. 
(d) Ifno appeal is taken within the time provided, then execution may issue. 


History. 

Acts 1959, ch. 109, § 4; T.C.A., § 27-509; 
modified; Acts 2002, ch. 707, § 1; 2008, ch. 756, 
Sita 


Cross-References. 

Actions to recover personal property, §§ 16- 
15-502, 29-30-217. 

Forcible entry and detainer actions, § 29-18- 
128. 


Section to Section References. 
This section is referred to in §§ 16-15-501, 
18-4-203, 27-3-131, 29-18-128, 29-30-217. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 7.13. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
tions, § 2; 2 Tenn. Juris., Appeal and Error, 
§§ 16, 20, 206; 3 Tenn. Juris., Attachment and 
Garnishment, § 176; 5 Tenn. Juris., Certiorari 
§ 16; 13 Tenn. Juris., Forcible Entry and De- 
tainer § 17; 17 Tenn. Juris., Jurisdiction, § 25; 
17 Tenn. Juris., Justices of Peace and General 
Sessions Courts, §§ 41, 43; 26 Tenn. Juris., 
Words and Phrases, § 84.1A. 


Law Reviews. 

Enforcing Money Judgments in Tennessee 
(Lonnie C. Rich), 4 Mem. St. U.L. Rev. 65. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219. 

Survey of Civil Procedure in Tennessee — 
1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366. 

Tennessee Civil Procedure — Notice of Ap- 


peal from General Sessions to Circuit Court, 41 
Tenn. L. Rev. 369. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 

Tennessee Procedure — The Simple Appeal, 
35 Tenn. L. Rev. 642. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 

Trial, 4 Mem. St. U.L. Rev. 335. 


Attorney General Opinions. 

Appeals from grant or denial of order of 
protection, OAG 98-043, 1998 Tenn. AG LEXIS 
43 (2/17/98). 

All appeals of convictions in general sessions 
courts are reviewed de novo in circuit courts, 
OAG 01-079, 2001 Tenn. AG LEXIS 153 
(9/14/01). 

A defendant who pleads guilty to a small 
offense in sessions court has no right to appeal, 
but a defendant who pleads guilty to a misde- 
meanor offense greater than a small offense in 
general sessions court may seek de novo review 
of only the sentence imposed in circuit court, 
OAG 01-079, 2001 Tenn. AG LEXIS 153 
(9/14/01). 

An appeal of a general sessions court’s revo- 
cation of probation to circuit court will be 
reviewed de novo, OAG 01-079, 2001 Tenn. AG 
LEXIS 153 (9/14/01). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 


2. Application. 
3. Time for Appeal. 
4. Dismissal of Appeal. 
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5. Filing of Appeal Papers. 

6. Criminal Cases. 

7. Paternity Actions. 

8. Forcible Entry and Detainer. 

9. Rules of Appellate Procedure. 

10. Orders and Judgments. 

11. Right to File Amended Pleadings. 
12. Jurisdiction. 

13. Clerical Error. 

14. Bond on Appeal. 


1. Construction. 

This section does not amend § 27-5-101 
which formerly governed the time for appeal 
from decisions of courts of general sessions but 
established an entirely new period of time for 
such appeals and left undisturbed the time 
from which appeals may be taken under § 27- 
5-101 from decisions of an officer of a munici- 
pality. Biggs v. Memphis Loan & Thrift Co., 215 
Tenn. 294, 385 S.W.2d 118, 1964 Tenn. LEXIS 
566 (1964). 

A provision for de novo trial in the circuit 
court must be taken to mean a de novo trial as 
to the parties before that court by appeal. 
Braverman v. Roberts Constr. Co., 748 S.W.2d 
433, 1987 Tenn. App. LEXIS 3114 (Tenn. Ct. 
App. 1987). 


2. Application. 

Record reflected that the insureds, in opposi- 
tion to the motion for summary judgment, re- 
lied upon the deposition of an expert consulting 
engineer, whose testimony controverted the de- 
position testimony of the insurer’s expert. Un- 
der those circumstances, there was a genuine 
dispute as to material facts, and summary 
judgment was not appropriate; the order of the 
chancery court granting summary judgment 
was vacated, and the order of the circuit court 
transferring the case to chancery court was 
vacated, and the case was remanded to the 
circuit court for further proceedings in a trial de 
novo as provided by T.C.A. § 27-5-108. Miller v. 
State Farm Ins. Co., — S.W.3d —, 2004 Tenn. 
App. LEXIS 846 (Tenn. Ct. App. Dec. 17, 2004). 


3. Time for Appeal. 

Fact that § 15-1-101 declares Saturdays to 
be half-holidays on which public offices may be 
closed did not require that Saturdays be 
counted as half days in computing the ten-day 
period for appeal provided by this section. 
Biggs v. Memphis Loan & Thrift Co., 215 Tenn. 
294, 385 S.W.2d 118, 1964 Tenn. LEXIS 566 
(1964). 

In computing the ten-day period for appeal 
under this section the general provisions of 
§ 1-3-102 are applicable and Sunday is ex- 
cluded only if it is the last day. Biggs v. Mem- 
phis Loan & Thrift Co., 215 Tenn. 294, 385 
S.W.2d 118, 1964 Tenn. LEXIS 566 (1964). 

Owner’s petition to rehear sought to set aside 
the General Sessions Court judgment entered 
on July 28, 2003, in favor of the utility com- 
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pany, but regardless of whether the petition 
was filed within the ten-day period for appeal, 
the General Sessions Court had no statutory 
authority to grant the relief requested and the 
petition did not toll the appeal period; the 
ten-day period for seeking a de novo review in 
the circuit court began to run when the general 
sessions final judgment was entered, and be- 
cause the owner’s appeal was filed outside the 
ten-day time period, the appeal was untimely 
and it was properly dismissed. Jackson Energy 
Auth. v. Diamond, 181 S.W.3d 735, 2005 Tenn. 
App. LEXIS 22 (Tenn. Ct. App. 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 700 
(Tenn. Aug. 22, 2005). 

When defendant challenged a general ses- 
sions court’s finding that he was in violation of 
implied consent laws, defendant failed to file a 
timely appeal to a criminal court because the 
appeal was not filed within 10 days. State v. 
Smith, 278 S.W.3d 325, 2008 Tenn. Crim. App. 
LEXIS 273 (Tenn. Crim. App. Apr. 11, 2008). 

Condominium owner had 10 days to appeal to 
the circuit court from an adverse decision in the 
general sessions court; however, the condo- 
minium owner did not appeal, but instead 
waited approximately eight months to file suit 
in the chancery court raising the same claims. 
The matter was barred by res judicata. Graham 
v. Walldorf Prop. Mgmt., — S.W.3d —, 2009 
Tenn. App. LEXIS 107 (Tenn. Ct. App. Mar. 19, 
2009). 

When defendants failed to appeal to a Circuit 
Court, pursuant to T.C.A. § 27-5-108, and en- 
tered into an agreements with plaintiff to make 
installment payments on the judgments, 
thereby rendering the judgments final and un- 
appealable, defendants’ appeal from the denial 
of their Tenn. R. Civ. P. 60.02 motion in the 
General Sessions Court constituted an attempt 
to bootstrap their untimely Rule 60.02 motion 
to negate the finality of the judgments against 
them and establish jurisdiction in the Circuit 
Court. First Cmty. Fin. Servs. v. Simmons, — 
S.W.3d —, 2011 Tenn. App. LEXIS 316 (Tenn. 
Ct. App. June 10, 2011). 

Homeowners did not file a timely appeal from 
the general sessions judgment, and thus they 
were time-barred from pursuing an appeal 
from the judgment of the general sessions 
court. Elswick v. Jackson, — S.W.3d —, 2015 
Tenn. App. LEXIS 883 (Tenn. Ct. App. Oct. 29, 
2015). 


4, Dismissal of Appeal. 

As a general rule, an appellant may have his 
appeal dismissed at any time the cause re- 
mains within the jurisdiction of the appellate 
court, and the appellee cannot object, nor is his 
consent required. Gill v. State Farm Ins. Co., 
958 S.W.2d 350, 1997 Tenn. App. LEXIS 431 
(Tenn. Ct. App. 1997). 

Circuit court erred in dismissing an appeal of 
a legal malpractice action merely because ap- 
pellant entered the wrong docket number on 
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her notice of appeal and appeal bond; given 
that the notice indicated the date of the judg- 
ment she was appealing, the incorrect docket 
number was merely a technical error. Johnson 
v. Ragsdale, 158 S.W.3d 426, 2004 Tenn. App. 
LEXIS 432 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 77 (Tenn. 
Jan. 24, 2005). 

Circuit court properly dismissed defendant’s 
appeal and affirmed the judgment of the gen- 
eral sessions court pursuant to T.C.A. § 27-5- 
107 because to preserve plaintiffs original 
cause of action after dismissal, plaintiff had to 
perfect an appeal to the circuit court as pre- 
scribed by T.C.A. § 27-5-108, but plaintiff did 
not appeal the judgment, and his cause of 
action proceeded to the circuit court only by 
virtue of defendant’s appeal; while defendant’s 
appeal was pending, plaintiff was free to amend 
his complaint pursuant to T.C.A. § 16-15-729, 
however, defendant could dismiss the appeal 
without the consent and over the objection of 
plaintiff, and the dismissal of defendant’s ap- 
peal removed the case from the circuit court 
and was fatal to plaintiffs amended cause of 
action. Crowley v. Thomas, 343 S.W.3d 32, 2011 
Tenn. LEXIS 599 (Tenn. June 17, 2011). 

In a case stemming from property damage, a 
trial court did not err by allowing a property 
owner to dismiss the lawsuit following an ap- 
peal by an adjacent landowner from a general 
sessions court judgment in favor of the property 
owner; a voluntary nonsuit was permitted at 
any time before the trial of a cause, and there 
was no authority holding that the party not 
filing an appeal from general sessions court 
was not allowed to nonsuit the action in circuit 
court. An argument that it was unfair to allow 
the owner to nonsuit the action and then poten- 
tially refile his claim in circuit court, seeking a 
larger amount of damages, because he did not 
appeal the general sessions judgment was re- 
jected under the savings statute. Layman v. 
Acor, — S.W.3d —, 2016 Tenn. App. LEXIS 46 
(Tenn. Ct. App. Jan. 28, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 450 (Tenn. 
June 23, 2016). 


5. Filing of Appeal Papers. 

Where appeal was perfected within the ten 
days provided by § 27-5-108 but appeal papers 
were not filed in circuit court the next term 
after trial in general sessions court, appeal 
papers subsequently filed became functus offi- 
cio and appeal was properly dismissed for fail- 
ure to prosecute. City Finance Co. v. Harris, 60 
Tenn. App. 180, 445 S.W.2d 467, 1968 Tenn. 
App. LEXIS 283 (Tenn. Ct. App. 1968). 

The use of a facsimile (fax) to file an appeal is 
not a valid method of filing until it has been 
approved on a statewide basis by the supreme 
court. Love v. College Level Assessment Servs., 
928 S.W.2d 36, 1996 Tenn. LEXIS 499 (Tenn. 
1996). 
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As appellants filed an appeal of a decision of 
the General Session Court to the Circuit Court, 
arising from a vehicle accident, but they failed 
to file an appeal bond pursuant to T.C.A. §§ 27- 
5-103 and 27-5-108(a)(1), the attempted ap- 
peals due were properly dismissed due to lack 
of subject matter jurisdiction; the failure to 
timely file an appeal bond was not merely an 
informality under T.C.A. § 16-15-729. Jacob v. 
Partee, 389 S.W.3d 339, 2012 Tenn. App. LEXIS 
555 (Tenn. Ct. App. Aug. 10, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 924 
(Tenn. Dec. 12, 2012), overruled, Bernatsky v. 
Designer Baths & Kitchens, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
Feb. 15, 2013), overruled in concurring opinion 
at Bernatsky v. Designer Baths & Kitchens, 
LLC, — S.W.3d —, 2013 Tenn. App. LEXIS 106 
(Tenn. Ct. App. Feb. 15, 2013), overruled, Mea- 
cham v. Starnes, — S.W.3d —, 2013 Tenn. App. 
LEXIS 135 (Tenn. Ct. App. Feb. 27, 2013), 
overruled, Andrews v. Clemmer, — S.W.3d —, 
2013 Tenn. App. LEXIS 145 (Tenn. Ct. App. 
Feb. 28, 2013), overruled, Brown v. Shtaya, — 
S.W.3d —, 2013 Tenn. App. LEXIS 162 (Tenn. 
Ct. App. Mar. 6, 2013), overruled, Moore v. 
Correct Care Solutions, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
Mar. 25, 2013), overruled, Griffin v. Campbell 
Clinic, P.A., — S.W.3d —, 2013 Tenn. App. 
LEXIS 487 (Tenn. Ct. App. July 31, 2013), 
overruled, Peterson v. Lepard, — S.W.3d —, 
2014 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
Mar. 20, 2014), overruled, Griffin v. Campbell 
Clinic, P.A., 439 S.W.3d 899, 2014 Tenn. LEXIS 
566 (Tenn. July 21, 2014). 


6. Criminal Cases. 

Where defendant was acquitted on charge of 
violation of municipal ordinance in general 
sessions court, metropolitan government was 
not entitled to appeal such dismissal to circuit 
court for trial de novo under the provisions of 
the metropolitan charter or § 27-5-108, since 
double jeopardy provisions of state and federal 
constitutions precluded such second trial for 
the same offense. Metropolitan Government of 
Nashville & Davidson County v. Miles, 524 
S.W.2d 656, 1975 Tenn. LEXIS 674 (Tenn. 
1975). 

Petition for a writ of certiorari to vacate a 
probation revocation by the general sessions 
court, which was sought one year after the 
revocation, was properly denied because the 
petitioner failed to offer an excuse why an 
appeal of the revocation was not timely filed. 
State v. Hartwell, 124 S.W.3d 629, 2003 Tenn. 
Crim. App. LEXIS 623 (Tenn. Crim. App. 2003). 


7. Paternity Actions. 

In cases to establish paternity brought under 
the bastardy statute, the circuit court had no 
jurisdiction unless the defendant timely de- 
manded a jury trial under § 36-2-106 [Re- 
pealed], and the exclusive method of appellate 
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review was that provided by § 36-2-114 [Re- 
pealed] which was to the Court of Appeals. 
State ex rel. Winberry v. Brooks, 670 S.W.2d 
631, 1984 Tenn. App. LEXIS 2752 (Tenn. Ct. 
App. 1984). 

The legislature never intended to make the 
juvenile court a general sessions court; the 
intention was to transfer jurisdiction of the 
juvenile court to the general sessions court and 
to make the general sessions court a juvenile 
court when the subject matter before the court 
was within the jurisdiction conferred upon ju- 
venile courts. Thus, the laws dealing with ap- 
peals from the general sessions court when that 
court is exercising nonjuvenile court jurisdic- 
tion were not controlling in an action to estab- 
lish paternity; the controlling laws were the 
appellate procedures provided for juvenile 
courts. State ex rel. Winberry v. Brooks, 670 
S.W.2d 631, 1984 Tenn. App. LEXIS 2752 
(Tenn. Ct. App. 1984). 


8. Forcible Entry and Detainer. 

This section, and not § 29-18-128, controls 
the time limitation on an appeal from a general 
sessions court judgment in a forcible entry and 
detainer action. Steinhouse v. Neal, 723 S.W.2d 
625, 1987 Tenn. LEXIS 817 (Tenn. 1987). 


9. Rules of Appellate Procedure. 

Proceedings of general sessions courts are 
not governed by the Rules of Appellate Proce- 
dure. State v. Osborne, 712 S.W.2d 488, 1986 
Tenn. Crim. App. LEXIS 2604 (Tenn. Crim. 
App. 1986). 


10. Orders and Judgments. 

The wording of this section which allows an 
appeal as of right to the circuit (or criminal) 
court within 10 days from the date of the 
judgment means that before such an appeal can 
be taken there must have been a final judgment 
entered in the general sessions court. State v. 
Osborne, 712 S.W.2d 488, 1986 Tenn. Crim. 
App. LEXIS 2604 (Tenn. Crim. App. 1986). 

An appeal under this section cannot be had 
for the review of interlocutory orders. State v. 
Osborne, 712 S.W.2d 488, 1986 Tenn. Crim. 
App. LEXIS 2604 (Tenn. Crim. App. 1986). 


11. Right to File Amended Pleadings. 
Cases appealed from the general sessions 
court to the circuit court pursuant to T.C.A. 
§ 16-15-279 should be treated for all purposes 
as if they originated in the circuit court. The 
parties should be permitted to file amended 
pleadings to the fullest extent permitted by 
Tenn. R. Civ. P. 15 without regard to the general 
sessions court’s monetary limits as doing so will 
promote judicial economy by enabling the par- 
ties to resolve their disputes on the merits in a 
single proceeding. B & G Constr. v. Polk, 37 
S.W.3d 462, 2000 Tenn. App. LEXIS 249 (Tenn. 
Ct. App. 2000), rehearing denied, B & G Con- 
str., Inc. v. Polk, — S.W.3d —, 2000 Tenn. App. 
LEXIS 312 (Tenn. Ct. App. May 12, 2000). 
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Where defendant’s appeal to the circuit court 
opened the door for plaintiff to include relief not 
available in the general sessions proceeding, 
the circuit court acted properly in awarding 
plaintiff in landlord and tenant dispute not 
only possession, but also damages and discre- 
tionary costs. B & G Constr. v. Polk, 37 S.W.3d 
462, 2000 Tenn. App. LEXIS 249 (Tenn. Ct. 
App. 2000), rehearing denied, B & G Constr., 
Inc. v. Polk, — S.W.3d —, 2000 Tenn. App. 
LEXIS 312 (Tenn. Ct. App. May 12, 2000). 


12. Jurisdiction. 

Achancery court has no subject matter juris- 
diction to hear an appeal from general sessions 
court. Graves v. Kraft Gen. Foods, 45 S.W.3d 
584, 2000 Tenn. App. LEXIS 692 (Tenn. Ct. 
App. 2000). 

Trial court correctly concluded that it lacked 
jurisdiction to entertain a driver’s de novo ap- 
peal because: (1) The driver’s argument that a 
general sessions court’s judgment was adverse 
to him because his medical bills alone dwarfed 
the amount awarded by the general sessions 
court was completely irrelevant to the jurisdic- 
tional issue; and (2) The judgment of the gen- 
eral sessions court was not “adverse” to the 
driver within the meaning of T.C.A. § 27-5- 
108(a)(1) because the court awarded the driver 
everything he requested since the driver’s civil 
warrant requested an award of damages under 
$15,000. Benson v. Herbst, 240 S.W.3d 235, 
2007 Tenn. App. LEXIS 317 (Tenn. Ct. App. 
May 18, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 874 (Tenn. Sept. 17, 2007). 

Judgment is not “adverse” within the mean- 
ing of T.C.A. § 27-5-108(a)(1) where the more 
favorable result desired by the party seeking to 
appeal is something that was patently beyond 
the power of the general sessions court to grant. 
Benson v. Herbst, 240 S.W.3d 235, 2007 Tenn. 
App. LEXIS 317 (Tenn. Ct. App. May 18, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
874 (Tenn. Sept. 17, 2007). 

The issue under both T.C.A. § 27-5-108(a)(1) 
and T.C.A. § 27-5-101 is whether the party 
seeking to appeal secured a result in the gen- 
eral sessions court that was less favorable than 
what he or she requested, and the more favor- 
able result desired must be something that was 
within the power of the general sessions court 
to grant; the question is not whether the judg- 
ment was “adverse” or the party was “dissatis- 
fied” in some abstract, metaphysical sense, but 
rather whether the judgment was “adverse” or 
the party “dissatisfied” within the context of a 
general sessions court proceeding. Benson v. 
Herbst, 240 S.W.3d 235, 2007 Tenn. App. 
LEXIS 317 (Tenn. Ct. App. May 18, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
874 (Tenn. Sept. 17, 2007). 


13. Clerical Error. 
Notice of appeal should sufficiently describe 
or specify the judgment or order appealed from, 
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but a mistake in designating the judgment 
appealed from is not fatal, so long as the intent 
to appeal from a specific ruling can fairly be 
inferred and so long as the other party is not 
misled or prejudiced. Johnson v. Ragsdale, 158 
S.W.3d 426, 2004 Tenn. App. LEXIS 432 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 77 (Tenn. Jan. 24, 2005). 
Notice of appeal is sufficient if, although 
defective, the notice adequately describes or 
identifies the judgment or order, and appellee is 
not misled, in which case the court will disre- 
gard mere clerical errors, surplusage, and other 
mistakes. Johnson v. Ragsdale, 158 S.W.3d 426, 
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2004 Tenn. App. LEXIS 432 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 77 (Tenn. Jan. 24, 2005). 


14. Bond on Appeal. 

Patient’s cash bond was sufficient to perfect 
an appeal from a general sessions court to a 
circuit court because the bond vested jurisdic- 
tion in the circuit court since T.C.A. § 27-5-103 
expressed no limitation as to the type of bond 
required, so a surety bond in an unlimited 
amount did not solely provide the “good secu- 
rity” required by T.C.A. § 27-5-103(a). Griffin v. 
Campbell Clinic, P.A., 439 S.W.3d 899, 2014 
Tenn. LEXIS 566 (Tenn. July 21, 2014). 


CHAPTER 6 
WRIT OF ERROR 


Section 

27-6-101. 
27-6-102. 
27-6-103. 
27-6-104. 
27-6-105. 
27-6-106. 
27-6-107. 
27-6-108. 
27-6-109. 
27-6-110. 
27-6-111. 
27-6-112. 


Right to writ. 
Issuance of writ. 
Time for application to circuit court. 


Persons with legal rights restored. 
Allowance after dismissal of appeal. 
Notice of intent to apply. 
Proceedings as on appeal. 

Bond without supersedeas. 
Supersedeas. 

Effect of reversal on execution sale. 


27-6-101. Right to writ. 


Time for application to appellate court. 
Time for application to appellate court or judge. 


A writ of error lies from the final judgment of the court of general sessions to 
the circuit or proper appellate court, and from the circuit and chancery court 
to such appellate court, in all cases where an appeal in the nature of a writ of 


error would have lain. 


History. 

Code 1858, § 3176 (deriv. Acts 1794, ch. 1, 
§§ 37, 65, 67; 1827, ch. 50, § 1);Shan., § 4911; 
mod. Code 1932, § 9063; impl. am. Acts 1979, 
ch. 68, § 3; T.C.A. (orig. ed.), § 27-601. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 3(d). 


Cross-References. 

Clerk’s fees, § 8-21-401. 

Appeal from county court in cases other than 
equity, § 27-3-107. 

Substitution of parties, T.R.A.P. 19. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 25, 33, 50, 52, 69. 


Law Reviews. 
Civil Procedure — Bill of Exceptions on Writ 
of Error, 38 Tenn. L. Rev. 109. 


Guilty Pleas — Seeking Relief When Statute 
Held Unconstitutional Retroactively, 43 Tenn. 
L. Rev. 464. 

Procedure — 1963 Tennessee Survey (Wil- 
liam J. Harbison), 17 Vand. L. Rev. 1108. 

Survey of Civil Procedure in Tennessee — 
1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366. 

Tennessee Appellate Procedure and the Uni- 
form Administrative Procedures Act (William J. 
Harbison), 6 Mem. St. U.L. Rev. 291. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 

The Theoretical Foundations of the Proposed 
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Tennessee Rules of Appellate Procedure, I. In- 
troduction (John L. Sobieski, Jr.), 45 Tenn. L. 
Rev. 162. 


WRIT OF ERROR 
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NOTES TO DECISIONS 


Analysis 


1. Abolishment of Writ. 

2. Generally. 

3. —Scope of Review. 

4, —Relief to be Obtained Unimportant. 

5. —Errors Affecting Nonprosecuting Defen- 
dants. 

6. Construction with Other Acts. 

7. —Divorce. 

8. —Workers’ Compensation. 

9. Parties to Prosecution. 

10. —Generally. 

11. —Persons Interested. 

12. When Available. 

13. —Generally. 

14, —Appellants Failing to Give Bond. 

15. —Payment of Judgment. 

16. —Collection of Judgment. 

17. —Appeal in Error Abandoned. 

18. —Appeal in Error Lost. 

19. —Certiorari Wrongfully Refused. 

20. —Appeal Not Perfected. 

21. Requisites to Writ. 

22. —Notice Unnecessary. 

23. —Final Judgment or Decree. 

24. —Whole Cause. 

25. —Motion for New Trial. 

26. Staying Second Suit Pending Disposition of 
Writ of Error. 

27. Appeal — Record of Whole Cause. 


1. Abolishment of Writ. 

With the promulgation of T.R.A.P. 3(d) the 
supreme court announced the abolition of the 
writ of error as an appellate procedure; this 
chapter, as far as it is in conflict with this rule, 
is effectively repealed, and appellate review by 
petition for a writ of error no longer exists. 
Haynes v. McKenzie Memorial Hospital, 667 
S.W.2d 497, 1984 Tenn. App. LEXIS 3274 
(Tenn. Ct. App. 1984). 


2. Generally. 

A writ of error has no place in the law unless 
there has been an original suit. It is a suit on 
the record in the original case and a continu- 
ance thereof. Fitzsimmons v. Johnson, 90 Tenn. 
416, 17 S.W. 100, 1891 Tenn. LEXIS 28 (1891); 
Atlanta Guano Co. v. Phipps, 41 S.W. 1087, 
1897 Tenn. Ch. App. LEXIS 25 (Tenn. Ch. App. 
1897). 

A writ of error is rather a continuation of the 
original suit, and is not a new suit in the sense 
of the service of process. Fitzsimmons v. John- 
son, 90 Tenn. 416, 17 S.W. 100, 1891 Tenn. 
LEXIS 28 (1891); Duke v. Helms, 100 Tenn. 
249, 46 S.W. 761, 1897 Tenn. LEXIS 108 (1898); 


Tipton v. Tipton, 118 Tenn. 691, 104 S.W. 237, 
1907 Tenn. LEXIS 71 (1907). 

This section and § 27-6-103 regulate the 
procedure upon appeal to the circuit or chan- 
cery court. In re Fox Estate, 161 Tenn. 432, 33 
S.W.2d 82, 1930 Tenn. LEXIS 25 (1930). 

While a writ of error is in most respects the 
continuation of an old case, it also partakes of 
the nature of a new suit, in that it is a proceed- 
ing begun with notice issuing out of the review- 
ing court. The party against whom it is sought 
must not be deprived of the right to show that 
petitioner is not entitled to the writ by reason of 
waiver or estoppel. Love Hardware Co. v. Con- 
natser, 27 Tenn. App. 302, 180 S.W.2d 129, 1943 
Tenn. App. LEXIS 143 (Tenn. Ct. App. 1944). 


3. —Scope of Review. 

Scope of review on writ of error is restricted 
to grounds set forth in motion for new trial. 
Bennett v. Monroe County Motor Co., 191 Tenn. 
345, 233 S.W.2d 55, 1950 Tenn. LEXIS 581 
(1950). 


4, —Relief to be Obtained Unimportant. 

The parties are entitled to the writ without 
reference to the relief they may be able to 
obtain by it. State v. Merchants’ Ins. & Trust 
Co., 27 Tenn. 235, 1847 Tenn. LEXIS 75 (1847); 
Caldwell v. Hodsden’s Heirs, 69 Tenn. 305, 1878 
Tenn. LEXIS 91 (1878); Ridgely v. Bennett, 81 
Tenn. 206, 1884 Tenn. LEXIS 26 (1884). 


5. —Errors Affecting Nonprosecuting De- 
fendants. 

The appellate court will not notice errors 
which affect only the defendants who do not 
join in the prosecution of the writ of error 
prosecuted by a codefendant entitled to no 
relief. Lewis v. Baker, 38 Tenn. 385, 1858 Tenn. 
LEXIS 197 (1858). 


6. Construction with Other Acts. 


7. —Divorce. 

An “appeal” under § 36-830 (now § 36-4- 
123) is the only mode of reviewing errors in a 
divorce suit and a writ of error under this 
section is improper. Stargel v. Stargel, 21 Tenn. 
App. 193, 107 S.W.2d 520, 1937 Tenn. App. 
LEXIS 20 (Tenn. Ct. App. 1937). 


8. —Workers’ Compensation. 

Where employer in compensation proceeding 
failed to perfect an appeal but subsequently 
filed record for writ of error scope of review was 
restricted to an appeal in the nature of a writ of 
error. Mashburn v. Ne-Hi Bottling Co., 191 
Tenn. 135, 229 S.W.2d 520, 1950 Tenn. LEXIS 
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495 (1950), rehearing denied, 191 Tenn. 135, 
232 S.W.2d 11, 1950 Tenn. LEXIS 557 (1950). 


9. Parties to Prosecution. 


10. —Generally. 

The writ of error must be prosecuted in the 
name of all the parties to the judgment or 
decree, unless there be a summons and sever- 
ance. Patterson v. Butterworth, 12 Tenn. 157, 
12 Tenn. 158, 1833 Tenn. LEXIS 30 (1833); Huff 
& Wallin v. Miller & Woods, 32 Tenn. 85, 1852 
Tenn. LEXIS 21 (1852); Garrett v. Cocke, 67 
Tenn. 274, 1874 Tenn. LEXIS 371 (1874). 

Whether writ of error may be prosecuted to 
reverse a void judgment in favor of the plaintiff, 
so that he may proceed anew. Officer v. Price, 13 
Tenn. 284, 13 Tenn. 285, 1833 Tenn. LEXIS 164 
(1833). 

Writ of error may be prosecuted by personal 
representatives and by heirs. Huff & Wallin v. 
Miller & Woods, 32 Tenn. 85, 1852 Tenn. LEXIS 
21 (1852). 

Writ of error may be prosecuted by surviving 
defendant, and by personal representative of 
the deceased defendant. Huff & Wallin v. Miller 
& Woods, 32 Tenn. 85, 1852 Tenn. LEXIS 21 
(1852); Tipton v. Tipton, 118 Tenn. 691, 104 
S.W. 237, 1907 Tenn. LEXIS 71 (1907). 

Practice and procedure in the prosecution of 
a writ of error by the personal representative of 
a deceased judgment defendant. Huff & Wallin 
v. Miller & Woods, 32 Tenn. 85, 1852 Tenn. 
LEXIS 21 (1852); Tipton v. Tipton, 118 Tenn. 
691, 104 S.W. 237, 1907 Tenn. LEXIS 71 (1907). 

No reversal upon writ of error for errors in 
favor of or not adversely affecting the prosecu- 
tor of the writ. Moreau v. John L. Saffarans & 
Co., 35 Tenn. 595, 1856 Tenn. LEXIS 33 (1856). 

The general rule is that no one but a party 
upon the record can prosecute a writ of error, 
because those not parties cannot, in contempla- 
tion of law, be possibly affected by the decree or 
judgment. Moreau v. John L. Saffarans & Co., 
35 Tenn. 595, 1856 Tenn. LEXIS 33 (1856); 
Linch v. Linch, 69 Tenn. 526, 1878 Tenn. LEXIS 
132 (1878). 

A writ of error is in the nature of a new suit, 
and it cannot be prosecuted in the name of a 
dead party. Squibb v. McFarland, 58 Tenn. 563, 
1872 Tenn. LEXIS 301 (1872). 

In a contested will case, all parties interested 
in the result of the litigation, such as heirs and 
distributees who would be concluded by the 
litigation, may prosecute a writ of error, though 
not parties of record. Linch v. Linch, 69 Tenn. 
526, 1878 Tenn. LEXIS 132 (1878). 

The writ may be sued out by next friend. 
Ridgely v. Bennett, 81 Tenn. 206, 1884 Tenn. 
LEXIS 26 (1884). 


11. —Persons Interested. 

Our Supreme Court has always construed 
these Code sections as confining the right of 
appeal to persons interested, or persons ag- 
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grieved. Harmon v. Harmon, 141 Tenn. 64, 206 
S.W. 333, 1918 Tenn. LEXIS 68 (1918). 

A receiver’s bondsman against whom a judg- 
ment has been rendered is a party to the 
judgment and may take a writ of error. Roy 
Newman Cigar Co. v. Murphy, 2 Tenn. App. 321, 
—S.W. —, 1926 Tenn. App. LEXIS 28 (Tenn. Ct. 
App. 1926). 

Where the petitioners for a writ of error had 
sold, transferred and assigned any and all 
interest in the litigation before petitioning for 
the writ, the writ was denied. Love Hardware 
Co. v. Connatser, 27 Tenn. App. 302, 180 S.W.2d 
129, 1943 Tenn. App. LEXIS 143 (Tenn. Ct. 
App. 1944). 

The right afforded by this section is confined 
to persons interested or persons aggrieved. 
Cummings v. Patterson, 54 Tenn. App. 75, 388 
S.W.2d 157, 1964 Tenn. App. LEXIS 147 (Tenn. 
Ct. App. 1964). 


12. When Available. 

An appeal or an appeal in nature of a writ of 
error is an alternative remedy to a writ of error 
and a party is not entitled to have his case 
reviewed twice by the appellate court. Ward v. 
North American Rayon Corp., 211 Tenn. 535, 
366 S.W.2d 134, 1963 Tenn. LEXIS 378 (1963). 

A writ of error lies as a matter of right from a 
final judgment in all cases where an appeal in 
the nature of a writ of error would have lain. 
Ward v. North American Rayon Corp., 211 
Tenn. 535, 366 S.W.2d 134, 1963 Tenn. LEXIS 
378 (1963); Owen v. Holdway, 57 Tenn. App. 
713, 425 S.W.2d 623, 1967 Tenn. App. LEXIS 
258 (Tenn. Ct. App. 1967). 

Appeal in the nature of a writ of error under 
§ 27-3-106 [repealed] is an alternative proce- 
dure and a resort to both is not permitted. 
Hamby v. Millsaps, 544 S.W.2d 360, 1976 Tenn. 
LEXIS 515 (Tenn. 1976). 

Where appeal in the nature of a writ of error 
under § 27-3-106 [repealed] is fully perfected 
by timely filing of the appeal bond or pauper’s 
oath and the transcript of the record, the rem- 
edy of writ of error is no longer available, even 
though a review of the merits of the appeal is 
not obtained. Hamby v. Millsaps, 544 S.W.2d 
360, 1976 Tenn. LEXIS 515 (Tenn. 1976). 


13. —Generally. 

Writ of error lies, of right, where an appeal, 
or appeal in the nature of a writ of error would 
le, and sometimes where an appeal is properly 
refused. Beasley v. Ferriss, 69 Tenn. 461, 1878 
Tenn. LEXIS 118 (1878). 


14. —Appellants Failing to Give Bond. 

Where appellants or some of them fail to 
perfect their appeal, by the execution of an 
appeal bond, they have a remedy by writ of 
error. Duval v. Brady, 72 Tenn. 528, 1880 Tenn. 
LEXIS 57 (1880). 


15. —Payment of Judgment. 
Where the chancellor had denied an appeal 
before payment of a judgment embodied in the 
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decree, payment of the judgment does not pre- 
clude review by writ of error; otherwise the 
party aggrieved would be remediless. Gaines v. 
Fagala, 42 S.W. 462, 1897 Tenn. Ch. App. 
LEXIS 58 (1897). 


16. —Collection of Judgment. 

A complainant who has taken and abandoned 
an appeal may, by execution, collect his decree 
in the court below, and then take a writ of error, 
and increase the amount of his decree. Bond v. 
N. Greenwald & Co., 51 Tenn. 453, 1871 Tenn. 
LEXIS 187 (1871). 


17. —Appeal in Error Abandoned. 

Appeal and writ of error are alternative rem- 
edies, and a party may not resort to both. A writ 
of error will not lie in behalf of a party who had 
perfected an appeal but abandoned same. 
Turner v. South Pittsburg Lumber & Coal Co., 
14 Tenn. App. 297, — S.W.2d —, 1931 Tenn. 
App. LEXIS 39 (Tenn. Ct. App. 1931); Crowe v. 
Birmingham & N. W. R. Co., 156 Tenn. 349, 1 
S.W.2d 781, 1927 Tenn. LEXIS 127 (1928). 


18. —Appeal in Error Lost. 

Where an appeal in the nature of a writ of 
error, prayed and granted, has been lost by 
failure to comply with the requirements of law, 
the delinquent party may sue out a writ of error 
within the time prescribed. Covington v. Neil- 
son, 14 Tenn. 474, 14 Tenn. 475, 1834 Tenn. 
LEXIS 117 (1834); Crowe v. Birmingham & N. 
W. R. Co., 156 Tenn. 349, 1 S.W.2d 781, 1927 
Tenn. LEXIS 127 (1928). 


19. —Certiorari Wrongfully Refused. 

Writ of error from improper refusal to grant a 
certiorari to bring a case into the circuit court 
for review. Lawson v. Scott, 9 Tenn. 92, 1825 
Tenn. LEXIS 12 (1825); Bob v. State, 10 Tenn. 
173, 1826 Tenn. LEXIS 10 (1826). 


20. —Appeal Not Perfected. 

While prayer for appeal and order allowing 
same is necessary to perfect appeal where re- 
cord on file in Supreme Court contains a bond 
for costs the case would be treated as in the 
Supreme Court on a writ of error. Chumbley v. 
Duck River Electric Membership Corp., 203 
Tenn. 248, 310 S.W.2d 453, 1958 Tenn. LEXIS 
296 (1958). 

Where a certified copy of the record is on file 
in the Court of Appeals, and it contains a proper 
pauper’s oath, it is incumbent on the court to 
treat the case as before it on a writ of error. 
Sanders v. Loyd, 51 Tenn. App. 49, 364 S.W.2d 
369, 1960 Tenn. App. LEXIS 139 (Tenn. Ct. 
App. 1960), superseded by statute as stated in, 
Calhoun v. State, — S.W.2d —, 1994 Tenn. 
Crim. App. LEXIS 9 (Tenn. Crim. App. Jan. 7, 
1994). 

Where an appeal or an appeal in nature of a 
writ of error is not perfected because of failure 
to file an appeal bond in due time, a writ of 
error lies as a matter of right. Ward v. North 
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American Rayon Corp., 211 Tenn. 535, 366 
S.W.2d 134, 1963 Tenn. LEXIS 378 (1963); 
Green Meadow Park v. American Heritage Life 
Ins. Co., 540 S.W.2d 267, 1976 Tenn. App. 
LEXIS 245 (Tenn. Ct. App. 1976). 

Where appeal was dismissed for failure to file 
bond, Court of Appeals would not affirm judg- 
ment upon such dismissal but would dismiss 
without prejudice to right to apply for writ of 
error. City of Paris v. Browning, 55 Tenn. App. 
92, 396 S.W.2d 367, 1965 Tenn. App. LEXIS 243 
(Tenn. Ct. App. 1965). 

Writ of error is available where the appealing 
party has lost or not availed himself of the 
remedy of appeal in the nature of a writ of error 
under § 27-3-106 [repealed] by his failure to 
perfect the appeal by (1) timely filing an appeal 
bond or oath in forma pauperis and (2) timely 
filing of a transcript of the record in the appel- 
late court. Hamby v. Millsaps, 544 S.W.2d 360, 
1976 Tenn. LEXIS 515 (Tenn. 1976). 


21. Requisites to Writ. 

Present practice requires both the “prayer” 
and the “grant” of the statutory appeal in the 
nature of a writ of error; otherwise the appeal- 
ing party must seek review by the ancient “writ 
of error.” Saunders v. McKenzie, 572 S.W.2d 
653, 1978 Tenn. LEXIS 659 (Tenn. 1978). 


22. —Notice Unnecessary. 

A writ of error is in the nature of a new suit, 
and may be obtained, as of right, by any person 
entitled to it, exactly as he may sue out a 
summons in an ordinary action upon compli- 
ance with the prescribed requirements, without 
notice of the application, if done within the time 
prescribed by law for its issuance. Mowry v. 
Davenport, 74 Tenn. 80, 1880 Tenn. LEXIS 213 
(1880); Ridgely v. Bennett, 81 Tenn. 206, 1884 
Tenn. LEXIS 26 (1884). 


23. —Final Judgment or Decree. 

Writ of error would not lie from order of trial 
court refusing to increase bonds of plaintiffs 
filed in actions for malicious prosecution and 
false imprisonment since there was no final 
judgment. Whitfield v. Greer, 62 Tenn. 78, 1873 
Tenn. LEXIS 144 (1873). 

Writ of error lies only from a final judgment 
or decree, where an appeal would have lain, as 
a matter of right; it does not lie either in a civil 
or criminal case, except from a final judgment. 
Hume v. Commercial Bank of Knoxville, 69 
Tenn. 220, 1878 Tenn. LEXIS 74 (1878); Beas- 
ley v. Ferriss, 69 Tenn. 461, 1878 Tenn. LEXIS 
118 (1878); Brewer v. State, 74 Tenn. 198, 1880 
Tenn. LEXIS 232 (1880); Gibson v. Widener, 85 
Tenn. 16, 1 S.W. 497, 1886 Tenn. LEXIS 4 
(1886); Belcher v. Steele, 97 Tenn. 406, 37 S.W. 
135, 1896 Tenn. LEXIS 160 (1896). 

In suit for possession of real estate, where 
court granted complainants a decree and or- 
dered a writ to put complainant in possession, 
such decree was final, though matters in nature 
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balancing rents, taxes, and improvements re- 
mained for separate adjustment. Rawley v. 
Burris, 47 S.W. 176, 1898 Tenn. Ch. App. 
LEXIS 37 (1898). 

Writ of error will not lie where decree shows 
on its face that the cause was retained in lower 
court for further proceedings. Cockrill v. 
Peoples Sav. Bank, 155 Tenn. 342, 293 S.W. 
996, 1926 Tenn. LEXIS 53 (1927). 

Where a decree left open the sale of the 
property attached upon which a lien was affixed 
and left open a decision under reference as to 
ownership of the property attached it was not a 
final decree and no writ of error would lie. 
Vineyard v. Vineyard, 26 Tenn. App. 232, 170 
S.W.2d 917, 1942 Tenn. App. LEXIS 50 (1942). 


24. —Whole Cause. 

Writ of error will not lie to bring up a decree 
disposing of part of the defense of one defen- 
dant, or settling the rights of one of several 
defendants. Hume v. Commercial Bank of 
Knoxville, 69 Tenn. 220, 1878 Tenn. LEXIS 74 
(1878). 


25. —Motion for New Trial. 

Successful party may not file record for writ 
of error in a law court without filing motion for 
new trial. Bennett v. Monroe County Motor Co., 
191 Tenn. 345, 233 S.W.2d 55, 1950 Tenn. 
LEXIS 581 (1950). 

Where a motion for a new trial is a prerequi- 
site to appellate review, such a motion and a 
denial thereof is a prerequisite for a writ of 
error and must be shown on the application’s 
face. Whisnant v. State, 532 S.W.2d 572, 1975 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1975). 


26. Staying Second Suit Pending Disposi- 
tion of Writ of Error. 
Pending writ of error to review a decree of 
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chancery court, which sustained a demurrer to 
the bill, on the ground that the court had no 
jurisdiction, and motion to require the com- 
plainant to elect whether it will further pros- 
ecute the chancery suit or another action pend- 
ing in a law court for the same cause of action, 
brought after the dismissal of the chancery bill 
and before the writ of error was sued out, will 
be denied, for the proper practice in such case is 
to apply for an order in the second suit to stay 
proceedings therein until the writ of error is 
disposed of. Sanford-Day Iron Works v. Enter- 
prise Foundry & Machine Co., 138 Tenn. 437, 
198 S.W. 258, 1917 Tenn. LEXIS 53 (1917). 


27. Appeal — Record of Whole Cause. 

Writ of error from a chancery decree takes up 
the whole cause, so far that compensation as 
agent, denied below to the defendant, will be 
awarded him in the appellate court against the 
complainant, his principal, who sought a recov- 
ery and account in the matter of the agency. 
Wood v. Cooper, 49 Tenn. 441, 1871 Tenn. 
LEXIS 31 (1871). 

Writ of error brings the whole record, includ- 
ing a petition for writ of error coram nobis, and 
the proceedings thereon, and all errors will be 
examined into, and corrected by that court, 
either in the record before the writ of error 
coram nobis was sued out, or afterwards. Car- 
ney v. John McDonald Co., 1 Shannon’s Cases 
235 (1872). 

Where appellants, upon oral argument, 
asked for a writ of error if their appeal was 
invalid for any reason, the appeal was broad 
enough to bring up the judgment for review, as 
well as the order overruling motion for new 
trial. Ragsdale v. Hill, 37 Tenn. App. 671, 269 
S.W.2d 911, 1954 Tenn. App. LEXIS 99 (Tenn. 
Ct. App. 1954). 


It may be moved for and obtained in the appellate court, or issued by the 
clerk of the appellate court in vacation, upon the transcript of the record being 
filed in the appellate court clerk’s office, and bond given as required by law. 


History. 

Code 1858, § 3177 (deriv. Acts 1794, ch. 1, 
§§ 37, 65; 1811, ch. 72, § 12); Shan., § 4912; 
Code 1932, § 9064; T.C.A. (orig. ed.), § 27-602. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 
3(d). 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 54, 59, 63. 


27-6-103. Time for application to circuit court. 


The application to a clerk of circuit court to bring up a proceeding of the court 
of general sessions shall be made within sixty (60) days after the date of the 


judgment appealed from. 
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History. C. Supp. 1950, § 9067; impl. am. Acts 1979, ch. 
Code 1858, § 3179 (deriv. Acts 1823, ch. 44, 68, § 3; T.C.A. (orig. ed.), § 27-603. 
§ 1); Shan., § 4915; Code 1932, § 9067; mod. 


NOTES TO DECISIONS 


1. Construction with Other Sections. cery court. In re Fox Estate, 161 Tenn. 432, 33 
This section and § 27-6-101 regulate the S.W.2d 82, 1930 Tenn. LEXIS 25 (1930). 
procedure upon appeal to the circuit or chan- 


27-6-104. Time for application to appellate court. 


The application to the clerk of the proper appellate court to bring up a 
proceeding of the circuit, chancery, or general sessions court shall be made 
within one (1) year after the judgment or decree. 


History. Textbooks. 
Code 1858, § 3180 (deriv. Acts 1811, ch. 72, Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
§ 12);Shan., § 4916; Code 1932, § 9068; modi- peal and Error, § 53. 
fied; impl. am. Acts 1979, ch. 68, § 3; T.C.A. 
(orig. ed.), § 27-604. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 4. 


27-6-105. Time for application to appellate court or judge. 


The application to the appellate court, or a judge thereof, to bring up a 
proceeding of the circuit, chancery, or general sessions court shall be made 
within two (2) years after the judgment or decree. 


History. Textbooks. 
Code 1858, § 3181 (deriv. Acts 1799, ch. 12, Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
§ 1); Shan., § 4917; Code 1932, § 9069; modi- peal and Error, § 53. 
fied; impl. am. Acts 1979, ch. 68, § 3; T.C.A. 
(orig. ed.), § 27-605. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 4. 


27-6-106. Persons with legal rights restored. 


Infants, persons adjudicated incompetent, or imprisoned may prosecute 
writs of error within the time prescribed after legal rights are restored. 


History. Law Reviews. 

Code 1858, § 3182 (deriv. Acts 1799, ch. 12, A Comparison of Appellate Procedure in Ten- 
§ 1); Acts 1901, ch. 15, § 4; Shan., § 4918; nessee and in the Federal Courts, 17 Tenn. L. 
mod. Code 1932, § 9070; T.C.A. (orig. ed.), Rev. 668. 
§ 27-606; Acts 2011, ch. 47, § 16. 


NOTES TO DECISIONS 


Analysis 6. Emancipated Minor. 
1. Suing Out During Disability. 1. Suing Out During Disability. 
2. —Procedure to Obtain Writ After Period. This statute extends the time for suing out 
3. —Contesting Facts of Petition. the writ of error, and the writ may be sued out 
4. Next Friend Suing Out Writ. of any time, before the end of the extension 
5. Relief Obtainable Unimportant. period, whether the disability exists or has 
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been removed. Ridgely v. Bennett, 81 Tenn. 
206, 1884 Tenn. LEXIS 26 (1884). 


2. —Procedure to Obtain Writ After Pe- 
riod. 

The proper mode of proceedings to obtain a 
writ of error, after the lapse of two years from 
the rendition of the judgment or decree, is by 
petition, properly sworn to, stating the facts 
which take the petitioner’s case out of the 
ordinary period of limitation. Ridgely v. Ben- 
nett, 81 Tenn. 206, 1884 Tenn. LEXIS 26 
(1884). 


3. —Contesting Facts of Petition. 

The appellee may contest the material facts 
of the petition by plea, but those facts will be 
taken as true upon a motion to dismiss the writ 
of error. Ridgely v. Bennett, 81 Tenn. 206, 1884 
Tenn. LEXIS 26 (1884). 


4, Next Friend Suing Out Writ. 
Any person who will give the bond required 
by law may sue out a writ of error for an infant 
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as his next friend. Ridgely v. Bennett, 81 Tenn. 
206, 1884 Tenn. LEXIS 26 (1884). 


5. Relief Obtainable Unimportant. 

Parties who bring themselves within the sav- 
ing of this section are entitled, as of right, to a 
writ of error, without reference to the relief 
which they may be able to obtain by it. Caldwell 
v. Hodsden’s Heirs, 69 Tenn. 305, 1878 Tenn. 
LEXIS 91 (1878); Ridgely v. Bennett, 81 Tenn. 
206, 1884 Tenn. LEXIS ‘26 (1884). 


6. Emancipated Minor. 

Marriage of fully emancipated minor so that 
wife who sued for divorce while still a minor 
was not entitled to the savings clause provided 
by this section where petition for writ of error 
was not filed within two years after judgment 
holding her in contempt for violation of custody 
provision of divorce decree even though such 
petition was filed within two years of her reach- 
ing her majority. Talley v. Talley, 51 Tenn. App. 
622, 371 S.W.2d 152, 1962 Tenn. App. LEXIS 
126 (Tenn. Ct. App. 1962). 


27-6-107. Allowance after dismissal of appeal. 


Where an appeal in the nature of a writ of error is dismissed on the ground 
that the record was not brought up within the time prescribed by the rules of 
the court, the appellant may, notwithstanding, prosecute a writ of error within 
the same time, and under the same regulations, as if no appeal in the nature 
of a writ of error had been taken in the case. 


History. 
Code 1858, § 3185 (deriv. Acts 1827, ch. 50, 
§ 1); Shan., § 4921; Code 1932, § 9073; T.C.A. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 53. 


(orig. ed.), § 27-607. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 2, 
3(e), 26(b). 


27-6-108. Notice of intent to apply. 


If sued out after the term of the court at which the judgment complained of 
was rendered, five (5) days’ notice, in writing, shall be given to the adverse 
party of the intention to apply for the writ. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 57, 82. 


History. 

Code 1858, § 3183 (deriv. Acts 1794, ch. 1, 
§ 37; 1835-1836, ch. 3, § 19); Shan., § 4919; 
Code 1932, § 9071; T.C.A. (orig. ed.), § 27-608. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 
3(d), 3(e), 4. 


27-6-109. Proceedings as on appeal. 


The bond required from the applicant for the writ of error, and the 
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proceedings in the appellate court thereafter, are the same as those upon an 


appeal, as provided in this title. 


History. 
Code 1858, § 3184 (deriv. Acts 1811, ch. 72, 
§ 12); Shan., § 4920; Code 1932, § 9072; 


Compiler’s Notes. 
This section may be superseded by Tenn. R. 
Civ. P. 62.01, 62.04, 62.05. 


T.C.A. (orig. ed.), § 27-609. This section may be superseded by T.R.A.P. 6. 


27-6-110. Bond without supersedeas. 


Any person may obtain a writ of error, without supersedeas, by giving bond 
and security for costs alone, if application therefor be made within the time 
provided by law for such writ, or, if unable to give security, then such person 
may pauperize. 


History. This section may be superseded by T.R.A.P. 6, 
Acts 1859-1860, ch. 4; Shan., § 4914; Code 18. 
1932, § 9066; T.C.A. (orig. ed.), § 27-610. 
Textbooks. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 69, 81; 8 Tenn. Juris., Costs 
§ 12. 


Compiler’s Notes. 
This section may be superseded by Tenn. R. 
Civ. P. 62.01, 62.04, 62.05. 


27-6-111. Supersedeas. 


The writ of error does not supersede the execution of the judgment, unless a 
judge of the proper appellate court is of opinion, from inspecting the record, 
that there is error, and shall order a supersedeas to issue. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 53. 


History. 

Code 1858, § 3178 (deriv. Acts 1811, ch. 72, 
§ 12); Shan., § 49138; Code 1932, § 9065; 
T.C.A. (orig. ed.), § 27-611. 


Compiler’s Notes. 
This section may be superseded by Tenn. R. 
Civ. P. 62.01, 62.04, 62.05. 


27-6-112. Effect of reversal on execution sale. 


If the judgment or decree below has been executed by a sale of property, 
either real or personal, before the writ of error is obtained and supersedeas 
granted, the right, title, and interest of any purchaser, previously acquired 
under the judgment or decree, shall not be disturbed or affected by the reversal 
of such decree. 


Textbooks. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, §§ 40, 48; 20 Tenn. Juris., Par- 
tition, § 10. 


History. 

Code 1858, § 3186 (deriv. Acts 1835-1836, ch. 
20, § 16); Shan., § 4922; Code 1932, § 9074; 
T.C.A. (orig. ed.), § 27-612. 


Compiler’s Notes. 
This section may be superseded by T.R.A.P. 
3(d). 


27-7-101 
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CHAPTER 7 
WRIT OF ERROR CORAM NOBIS 


Section 

27-7-101. 
27-7-102. 
27-7-103. 
27-7-104. 
27-7-105. 
27-7-106. 
27-7-107. 
27-7-108. 


Right to relief. 

Errors reached by writ. 

Petition — Supersedeas. 

Bond for supersedeas. 

Notice to opposite party. 

Failure to try at first term. 

Rules — Orders of publication. 
Judgment against plaintiff in error. 


27-7-101. Right to relief. 


Any person aggrieved by the judgment of any court in a civil case which is 
not governed by the Tennessee Rules of Civil Procedure by reason of a material 
error in fact may reverse the judgment upon writ of error coram nobis as 


provided in this chapter. 


History. 

Code 1858, § 3110; Shan., § 4838; Code 
1932, § 8971; Acts 1972, ch. 565, § 2; T.C.A. 
(orig. ed.), § 27-701. 


Compiler’s Notes. 

Tenn. R. Civ. P. 60.02 was intended to super- 
sede this chapter. See the Committee Comment 
to that rule. 


Cross-References. 
Clerk’s fees, § 8-21-401. 
Writ in criminal cases, § 40-26-105. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 659. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 265; 16 Tenn. Juris., Judg- 
ments and Decrees, §§ 52, 54. 


Law Reviews. 
Appellate and Post Conviction Relief in Ten- 


nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
4. 

Divorce and Separation — Vacation of Decree 
— Writ of Error Coram Nobis Is a Proper Action 
to Vacate Divorce Decree (Nina Loree Booth), 1 
Mem. St. U.L. Rev. 225. 

Guilty Pleas — Seeking Relief When Statute 
Held Unconstitutional Retroactively, 43 Tenn. 
L. Rev. 464. 

Procedure and Evidence — 1960 Tennessee 
Survey (Edmund M. Morgan), 13 Vand. L. Rev. 
1197. 

Procedure and Evidence — 1961 Tennessee 
Survey (II) (Edmund M. Morgan, Joel F. Han- 
dler), 15 Vand. L. Rev. 921. 

Procedure — Writ of Error Coram Nobis in 
Divorce Cases, 36 Tenn. L. Rev. 411. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


NOTES TO DECISIONS 


DECISIONS UNDER LAW PRIOR TO 1972 AMENDMENT 


Analysis 


. Nature of Writ. 

—Common Law Scope. 

—New Suit. 

—Criminal Law Application. 
Errors Reached by Writ. 
—Errors of Fact. 

. —No Notice. 

—Erroneous Dismissal. 

. —Facts Adjudicated. 

10. —Divorce and Custody. 

11. —Surety on Bond in Chancery. 
12. —Worker’s Compensation Settlement. 


oe ee 


13. Practice and Procedure. 

14. —Parties. 

15. —Petition for Writ — Nature. 

16. —Dismissal of Petition. 

17. —Function of Writ and Notice. 

18. —Appellate Courts — Use of Writ. 
19. Judgment Pro Confesso. 


1. Nature of Writ. 

The office of the writ is to enable the county, 
circuit, chancery or special court to correct its 
own decree and such writ cannot be used as 
substitute for appeal or writ of error to take the 
judgment to a higher court for review. Harmon 
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v. Bryant, 215 Tenn. 241, 385 S.W.2d 95, 1964 
Tenn. LEXIS 558 (1964). 


2. —Common Law Scope. 

At common law, the writ of error coram nobis 
was exclusively confined to proceedings in law 
courts, and was of very limited application. 
Almost the only errors mentioned in the books 
as being subject to correction in this mode are 
that the defendant in the original suit, being 
under age, appeared by attorney; that a feme 
plaintiff or defendant was under the disability 
of coverture when the action was commenced; 
and that the plaintiff or defendant died before 
verdict or interlocutory judgment. Bolling v. 
Anderson, 1 Cooper’s Tenn. Ch. 127 (1873). 


3. —New Suit. 

Writ of error coram nobis is a new suit, or in 
the nature thereof, to reverse, revoke, and 
annul a former judgment, and is not com- 
menced by the mere granting of the fiat for its 
issuance. Crawford v. Williams, 31 Tenn. 341, 
1851 Tenn. LEXIS 82 (1851); Elliott v. R. C. 
McNairy & Co., 60 Tenn. 342, 1872 Tenn. 
LEXIS 504 (1873); Rose v. Morrow, 10 Tenn. 
App. 698, — S.W.2d —, 1929 Tenn. App. LEXIS 
68 (Tenn. Ct. App. 1929). 

A suit for writ of error coram nobis is a new 
action to vacate and annul a judgment rather 
than an action to review the judgment. Moore v. 
Moore, 222 Tenn. 1, 431 S.W.2d 754, 1968 Tenn. 
LEXIS 405 (1968). 


4, —Criminal Law Application. 

Under § 40-3411 (now § 40-26-105), this 
chapter is now available to criminal defendants 
except insofar as that section is inconsistent 
with this chapter. Johnson v. Russell, 218 Tenn. 
443, 404 S.W.2d 471, 1966 Tenn. LEXIS 581 
(1966), superseded by statute as stated in, 
State v. Mixon, 983 S.W.2d 661, 1999 Tenn. 
LEXIS 33 (Tenn. 1999). 


5. Errors Reached by Writ. 


6. —Errors of Fact. 

If a judgment be erroneous in matter of fact 
only, and not in matter of law, it may be 
reversed in the same court by writ of error 
coram nobis, for error in fact is not the error of 
the judges, and reversing it is not reversing 
their own judgment. Crawford v. Williams, 31 
Tenn. 341, 1851 Tenn. LEXIS 82 (1851); 
Bigham v. Brewer, 36 Tenn. 432, 1857 Tenn. 
LEXIS 27 (1856); W. D. Dunnivant & Co. v. 
Miller, 60 Tenn. 227, 1872 Tenn. LEXIS 479 
(1873); Mahalovitch v. Vaughn, 60 Tenn. 325, 
1872 Tenn. LEXIS 501 (1873); Jones & Co. v. 
Pearce, Park & Co., 59 Tenn. 281, 1873 Tenn. 
LEXIS 59 (1878). 

The error in fact, which will render a judg- 
ment erroneous and authorize the writ to cor- 
rect it, must be such as would have precluded or 
prevented the rendition of such judgment, if the 
fact had judicially appeared at the former trial, 


WRIT OF ERROR CORAM NOBIS 


27-7-101 


as where the plaintiff or defendant was under 
some legal disability, at the institution of the 
suit, or where either party had died before the 
verdict or interlocutory judgment. Crawford v. 
Williams, 31 Tenn. 341, 1851 Tenn. LEXIS 82 
(1851); Bigham v. Brewer, 36 Tenn. 432, 1857 
Tenn. LEXIS 27 (1856); Tibbs v. Anderson, 1 
Shan. 189 (1866); Patterson v. Arnold, 44 Tenn. 
364, 1867 Tenn. LEXIS 57 (1867); Mahalovitch 
v. Vaughn, 60 Tenn. 325, 1872 Tenn. LEXIS 501 
(1873); W. D. Dunnivant & Co. v. Miller, 60 
Tenn. 227, 1872 Tenn. LEXIS 479 (1873); Jones 
& Co. v. Pearce, Park & Co., 59 Tenn. 281, 1873 
Tenn. LEXIS 59 (1873); McLemore v. Durivage, 
92 Tenn. 482, 92 Tenn. 82, 22 S.W. 207, 1893 
Tenn. LEXIS 4 (1893). 

The writ lies for errors of fact only, which are 
not the errors of the judges. Jones & Co. v. 
Pearce, Park & Co., 59 Tenn. 281, 1873 Tenn. 
LEXIS 59 (1873). 


7. —No Notice. 

Writ of error coram nobis was proper remedy 
of sureties where a judgment was taken by 
motion against sureties without notice on a 
bond which was filled in after sureties had 
signed. Wynne v. Governor, 9 Tenn. 149, 1829 
Tenn. LEXIS 30 (1829). 

The writ lies for failure to notify infant of the 
suit. McLemore v. Durivage, 92 Tenn. 482, 92 
Tenn. 82, 22 S.W. 207, 1893 Tenn. LEXIS 4 
(1893). 

Where service was had on petitioner he did 
not come within the requirements of this law 
since he had notice of suit even though he had 
no notice that complainant was going to apply 
for a final decree on pro confesso and therefore 
did not plead his discharge in bankruptcy. U. S. 
F. & G. Co. v. Reese, 201 Tenn. 702, 301 S.W.2d 
535, 1957 Tenn. LEXIS 354 (1957). 


8. —Erroneous Dismissal. 

The writ lies for erroneous dismissal of suit. 
Crouch v. Mullinix, 48 Tenn. 478, 1870 Tenn. 
LEXIS 94 (1870). 


9. —Facts Adjudicated. 

In the proceeding under writ of error coram 
nobis, nothing can be assigned for error in fact 
which appeared and was adjudged in the for- 
mer suit, or which contradicts the record of that 
suit. Crawford v. Williams, 31 Tenn. 341, 1851 
Tenn. LEXIS 82 (1851); Patterson v. Arnold, 44 
Tenn. 364, 1867 Tenn. LEXIS 57 (1867); Mem- 
phis German Sav. Institution v. Hargan, 56 
Tenn. 496, 1872 Tenn, LEXIS 167 (1872); Car- 
ney v. McDonald, 57 Tenn. 232, 1872 Tenn. 
LEXIS 419 (1872); Upton v. Philips, 58 Tenn. 
215, 1872 Tenn. LEXIS 249 (1872); Bolling v. 
Anderson, 1 Cooper’s Tenn. Ch. 127 (1873). 

The writ is not available to contradict a fact 
previously determined in a hearing of an issue 
upon the merits. Davis v. Robertson, 165 Tenn. 
609, 56 S.W.2d 752, 1932 Tenn. LEXIS 93 
(1933). 
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10. —Divorce and Custody. 

Writ of error coram nobis would lie for the 
purpose of vacating divorce decree upon allega- 
tion that defendant had good defense but was 
prevented from making such defense by fraud 
of plaintiff. Moore v. Moore, 222 Tenn. 1, 431 
S.W.2d 754, 1968 Tenn. LEXIS 405 (1968). 


11. —Surety on Bond in Chancery. 

A petition and supersedeas in chancery to be 
released from a judgment as surety on an 
injunction bond, rendered in that court, can be 
entertained on no other ground than as a peti- 
tion for writ of error coram nobis. Hicks v. 
Haywood, 51 Tenn. 598, 1871 Tenn. LEXIS 209 
(1871). 


12. —Worker’s Compensation Settlement. 

Petition for writ of error coram nobis to set 
aside a settlement under the Worker’s Compen- 
sation Law wherein it was alleged that the 
settlement was induced by mistake of fact as 
the result of statements by the employer’s doc- 
tors to the effect that an arthritic condition of 
petitioner’s back was not the result of an acci- 
dent sustained in the course of employment but 
that subsequent to the settlement petitioner 
was informed that the condition of her back 
was in fact caused by the aforementioned acci- 
dent and further that an employee of the insur- 
ance company carrying the risk represented to 
petitioner that the settlement only pertained to 
an injury to her arm and that the settlement 
was grossly inadequate contained sufficient al- 
legations to permit the granting of the writ. 
Central Franklin Process Co. v. Gann, 175 
Tenn. 267, 133 S.W.2d 503, 1939 Tenn. LEXIS 
38 (1939). 


13. Practice and Procedure. 


14. —Parties. 

The only necessary parties defendant are 
those who have rights or claims against peti- 
tioner and who stand to be prejudiced by vaca- 
tion of the judgment. Rose v. Morrow, 10 Tenn. 
App. 698, — S.W.2d —, 1929 Tenn. App. LEXIS 
68 (Tenn. Ct. App. 1929). 

The writ lies at instance of party in interest 
though not a party in name. Davis v. Robertson, 
165 Tenn. 609, 56 S.W.2d 752, 1932 Tenn. 
LEXIS 93 (1933). 


15. —Petition for Writ — Nature. 

If the matter of the petition for a writ is 
insufficient, or, from its face, it appears the writ 
was granted contrary to law, advantage may be 
taken of the defect by motion to dismiss the 
petition, at any term of the court, unless there 
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has been an express waiver of irregularities. 
Elliott v. R. C. McNairy & Co., 60 Tenn. 342, 
1872 Tenn. LEXIS 504 (1873); Jackson v. Mil- 
som, 74 Tenn. 514, 1880 Tenn. LEXIS 285 
(1880). 

A petition for the writ is treated as an origi- 
nal bill in the nature of a bill of review, and 
makes only an issue and is not evidence. Inman 
v. Fox, 1 Tenn. App. 119, — S.W. —, 1925 Tenn. 
App. LEXIS 18 (Tenn. Ct. App. 1925). 


16. —Dismissal of Petition. 

A demurrer to the petition was properly sus- 
tained when the allegations were contradicted 
by facts judicially known to the court. Davis v. 
Robertson, 165 Tenn. 609, 56 S.W.2d 752, 1932 
Tenn. LEXIS 93 (1933). 


17. —Function of Writ and Notice. 

The writ, or the notice of the suing out of the 
writ, only serves the purpose of bringing the 
defendant before the court. Crouch v. Mullinix, 
48 Tenn. 478, 1870 Tenn. LEXIS 94 (1870). 


18. —Appellate Courts — Use of Writ. 

The appellate courts have no power to enter- 
tain such writs, or to review a judgment or 
decree except for errors apparent on face. Lamb 
v. Sneed, 63 Tenn. 349, 1874 Tenn. LEXIS 260 
(1874). 

Writ of error coram nobis could not be used to 
remove cause from Court of Appeals to Su- 
preme Court. Harmon v. Bryant, 215 Tenn. 241, 
385 S.W.2d 95, 1964 Tenn. LEXIS 558 (1964). 


19. Judgment Pro Confesso. 

Where defendant in a suit for collection un- 
der an assigned purchase contract was served 
with process and on the date cited to appear 
before the court inquired at the clerk’s office, 
without counsel, and was advised that the case 
would not be heard that day, took no further 
action until after he was served with execution 
by garnishment based on a judgment pro con- 
fesso, then petitioned for a writ of coram nobis 
on the ground that he had not received proper 
notice, the court held that, under §§ 21-501 
and 21-502 (since repealed and superseded by 
Tenn. R. Civ. P. 55), defendant had been negli- 
gent in failing to defend the action, that he had 
received sufficient notice, that he was not de- 
nied due process of law in the entering of the 
judgment pro confesso, and denied the writ. 
Commerce Union Bank v. Inquipco, Inc., 515 
S.W.2d 651, 1973 Tenn. App. LEXIS 242 (Tenn. 
Ct. App. 1978), cert. denied, 419 U.S. 896, 95 S. 
Ct. 176, 42 L. Ed. 2d 140, 1974 U.S. LEXIS 
2937 (1974). 


The relief embraced in this chapter is confined to errors of fact occurring in 
proceedings of which the person seeking relief has had no notice, or which such 
person was prevented by disability from showing or correcting, or where a 
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defense was prevented by surprise, accident, mistake, or fraud, without fault 
on such person’s part. Thus, infancy at the rendition of the judgment, not 
appearing on the record sought to be corrected, or a real defense to an action 
by motion, of which the party aggrieved had no notice, and so of like cases, are 


good grounds for relief under this writ. 


History. 

Code 1858, §§ 3116, 3117; Shan., §§ 4844, 
4845; Code 1932, §§ 8977, 8978; T.C.A. (orig. 
ed.), § 27-702. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 54. 


Law Reviews. 

Appellate and Post Conviction Relief in Ten- 
nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
1. 


Divorce and Separation — Vacation of Decree 
— Writ of Error Coram Nobis Is a Proper Action 
to Vacate Divorce Decree (Nina Loree Booth), 1 
Mem. St. U.L. Rev. 225. 

Guilty Pleas — Seeking Relief When Statute 
Held Unconstitutional Retroactively, 43 Tenn. 
L. Rev. 464. 

Procedure — Writ of Error Coram Nobis in 
Divorce Cases, 36 Tenn. L. Rev. 411. 

Recent Developments in Tennessee and Fed- 
eral Procedure (Donald F. Paine), 36 Tenn. L. 
Rev. 276. 


NOTES TO DECISIONS 


Analysis 


1. Practice and Procedure. 

2. —Requisites of Petition. 

3. —Mode of Testing Sufficiency of Petition. 

4. —Record Considered. 

5. —Facts Which Would Have Changed Judg- 
ment. 

6. —Appeal. 

7. —Allowing Petition for Writ as Supersedeas. 

8. Errors Reached by Writ. 

9. —Generally. 

10. —Judgment by Motion Without Notice on 
Paper Not Executed by Defendant. 

11. —Fraud. 

12. —Negligence or Mistake of Clerk. 

13. —Absence of Counsel. 

14. —Action Taken in Litigated Case After 
Continuance as Ground. 

15. —Errors of Law or of Fact Apparent on 
Record. 

16. —Abandonment of Defense Without Dis- 
missal of Suit. 

17. —Mistake. 

18. —Defense of Limitations. 

19. —Kjectment Against Tenant — Judgment 
by Default. 

20. —Notice. 

21. —Lack of Service. 

22. —Forgetting Term of Court. 

23. —Attorney’s Failure to Present Witnesses. 

24. —Errors of Fact. 

25. —Divorce and Custody. 


26. —Nonresident Sued as Absconding Debtor. | 


27. —False Return. 

28. —Trial of Several Cases Together. 

29. —Plaintiffs Receipt of Compensation from 
Dismissed Defendants. 

30. —Surprise — What Constitutes. 

31. Judgment Pro Confesso. 


1. Practice and Procedure. 

The writ of error coram nobis contemplates 
relief from the results of a given judgment only 
in the particular court in which there was 
rendered that judgment. Rowan v. Inman, 207 
Tenn. 144, 338 S.W.2d 578, 1960 Tenn. LEXIS 
441 (1960). 


2. —Requisites of Petition. 

The party seeking to avail himself of the 
remedy of writ must show that it was owing to 
no fault or negligence on his part that the fact 
assigned as error was not made to appear at the 
former trial, for if, by the exercise of all reason- 
able care and diligence, he could have availed 
himself of the fact on the former trial, then this 
remedy should be denied. Bigham v. Brewer, 36 
Tenn. 432, 1857 Tenn. LEXIS 27 (1856); Jack- 
son v. Milsom, 74 Tenn. 514, 1880 Tenn. LEXIS 
285 (1880); Inman v. Fox, 1 Tenn. App. 119, — 
S.W. —, 1925 Tenn. App. LEXIS 18 (Tenn. Ct. 
App. 1925). 

The party seeking to avail himself of the 
remedy by writ of error coram nobis, upon the 
ground of newly discovered evidence, must 
show that it has come to his knowledge since 
the term of court closed, and must assign some 
reason that will enable the court to see that 
there was no want of diligence in discovering 
the same. Tibbs v. Anderson, 1 Shan. 189 
(1866). 

The petition for writ to be released from a 
judgment on an injunction bond should allege 
want of notice, disability, surprise, accident, or 
fraud, whereby the petitioner was prevented 
from making defense; but objection for want of 
such requisites must be taken to dismiss the 
petition or writ, or the objection will be waived. 
Hicks v. Haywood, 51 Tenn. 598, 1871 Tenn. 
LEXIS 209 (1871). 
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A petition for a writ of error coram nobis, 
which simply states, as ground for relief, that 
the case was taken up out of its order and the 
judgment rendered by accident or mistake, 
without stating what the accident or mistake 
was, is insufficient. W. D. Dunnivant & Co. v. 
Miller, 60 Tenn. 227, 1872 Tenn. LEXIS 479 
(1873). 

Whenever petitioner for writ of error coram 
nobis has a meritorious defense which he has 
for any reason failed to have an opportunity to 
make on the trial, he is entitled to a construc- 
tion as favorable as is consistent with the 
statute as to allegations by which he seeks to 
show surprise, accident, mistake or fraud with- 
out fault. Central Franklin Process Co. v. Gann, 
175 Tenn. 267, 133 S.W.2d 503, 1939 Tenn. 
LEXIS 38 (1939). 

Where petition for writ of error coram nobis 
and supersedeas sought to have pro confesso 
decree in workers’ compensation suit set aside 
on allegation that employee’s attorney had 
stated that there was nothing to the suit and 
that it would be dismissed and that petitioners 
were misled thereby, chancellor properly over- 
ruled demurrer to petition since the mistake or 
fraud complained of was in no way induced by 
petitioners. White v. Adams, 204 Tenn. 620, 325 
S.W.2d 236, 1959 Tenn. LEXIS 319 (1959). 

Petitioner seeking review by writ of error 
coram nobis in criminal case in accordance with 
§ 40-3411 (now § 40-26-105) was required to 
make the showing specified by this section in 
order to be entitled to the writ. State ex rel. 
Carlson v. State, 219 Tenn. 80, 407 S.W.2d 165, 
1966 Tenn. LEXIS 625 (1966). 

Denial of defendant’s motion to vacate his 
seven-year-old sexual battery conviction via a 
writ of error coram nobis was proper under 
T.C.A. § 27-7-102 and T.C.A. § 27-7-103, as the 
statute of limitations had expired and defen- 
dant did not articulate how or when the vic- 
tim’s recantation of her prior sexual battery 
and rape allegations came to light. State v. 
Hogue, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 201 (Tenn. Crim. App. Feb. 28, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
477 (Tenn. May 14, 2007). 


3. —Mode of Testing Sufficiency of Peti- 
tion. 

The sufficiency of the case stated in the 
petition for writ of error coram nobis may be 
tested by demurrer, or by acting on the appli- 
cation, or by motion to dismiss. Bigelow v. 
Mississippi C. & T. R. Co., 39 Tenn. 624, 1859 
Tenn. LEXIS 292 (1859); Gallena v. Sudheimer, 
56 Tenn. 189, 1872 Tenn. LEXIS 125 (1872); 
Elliott v. R. C. McNairy & Co., 60 Tenn. 342, 
1872 Tenn. LEXIS 504 (1873); Bolling v. Ander- 
son, 1 Cooper’s Tenn. Ch. 127 (1873); Jackson v. 
Milsom, 74 Tenn. 514, 1880 Tenn. LEXIS 285 
(1880). 


4. —Record Considered. 
Upon motion to dismiss the petition, or upon 
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demurrer to it, the court may look to the entire 
record to see whether the error in fact com- 
plained of appeared, and was adjudged in such 
suit, or to see whether the petition contradicts 
the record of that suit. Hicks v. Haywood, 51 
Tenn. 598, 1871 Tenn. LEXIS 209 (1871); Bol- 
ling v. Anderson, 1 Cooper’s Tenn. Ch. 127 
(18783). 


5. —Facts Which Would Have Changed 
Judgment. . 

A petition for a writ which shows that the 
appellant from a justice of the peace (now 
general sessions judge) did not have the case 
docketed, and did not prosecute his appeal 
diligently, but relied on the statement of the 
clerk that it would not be tried at that term 
does not show any such error of fact as would 
have prevented the rendition of the judgment 
had it appeared on the trial. Mahalovitch v. 
Vaughn, 60 Tenn. 325, 1872 Tenn. LEXIS 501 
(1873); Jackson v. Milsom, 74 Tenn. 514, 1880 
Tenn. LEXIS 285 (1880); Dinsmore v. Boyd, 74 
Tenn. 689, 1881 Tenn. LEXIS 199 (1881). 

The purpose of the writ of error coram nobis 
is to bring to the attention of the court some 
fact unknown to the court which if known 
would have resulted in a different judgment. 
State ex rel. Carlson v. State, 219 Tenn. 80, 407 
S.W.2d 165, 1966 Tenn. LEXIS 625 (1966). 


6. —Appeal. 

An appeal from the decree dismissing the 
petition for a writ of error coram nobis does not 
operate as an appeal from the decree or judg- 
ment so sought to be corrected or annulled by 
such writ; and upon such appeal nothing can be 
examined but the matter arising on the peti- 
tion. Patterson v. Arnold, 44 Tenn. 364, 1867 
Tenn. LEXIS 57 (1867). 

From the judgment dismissing the petition or 
writ, the petitioner may appeal in error, and, at 
the same time, he may, by writ of error, take up 
the original cause, if the time for doing so has 
not expired, and have the questions involved in 
both aspects passed upon together in the appel- 
late court. Gallena v. Sudheimer, 56 Tenn. 189, 
1872 Tenn. LEXIS 125 (1872); Upton v. Philips, 
58 Tenn. 215, 1872 Tenn. LEXIS 249 (1872). 


7. —Allowing Petition for Writ as Super- 
sedeas. 

Where the judgment is void and unjust, and 
the writ is refused, and the prayer therefor 
withdrawn, the petition for the writ may be 
allowed as for a supersedeas, which was prayed 
for in the petition, and the execution quashed. 
Coltart v. Hamm, 2 Cooper’s Tenn. Ch. 356 
(1875). 


8. Errors Reached by Writ. 

An error of law cannot be reached through a 
writ of error coram nobis. Nailling v. State, 208 
Tenn. 372, 346 S.W.2d 247, 1961 Tenn. LEXIS 
295 (1961); Moore v. Moore, 224 Tenn. 611, 460 
S.W.2d 844, 1970 Tenn. LEXIS 363 (1970). 
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Writ of error coram nobis can in no instance 
be available to those who are at fault within the 
limitations of the case in which the writ is 
sought. Nailling v. State, 208 Tenn. 372, 346 
S.W.2d 247, 1961 Tenn. LEXIS 295 (1961). 

Writ of error coram nobis will not lie to 
correct error of law made by litigant’s attorney. 
Nailling v. State, 208 Tenn. 372, 346 S.W.2d 
247, 1961 Tenn. LEXIS 295 (1961). 


9. —Generally. 

A party to a litigation in the circuit court may, 
by petition for a writ of error coram nobis, 
averring a meritorious claim or defense and by 
proper allegations of fact of surprise, mistake 
or accident, have a judgment by default set 
aside. Hyde v. Dunlap, 8 Tenn. App. 260, — 
S.W.2d —, 1928 Tenn. App. LEXIS 136 (Tenn. 
Ct. App. 1928). 


10. —Judgment by Motion Without Notice 
on Paper Not Executed by Defen- 
dant. 

In cases where judgments are authorized by 
law to be rendered on bonds without notice, the 
writ is the proper remedy to annul or reverse 
such a judgment so rendered, where error of 
fact shown is sufficient to justify it, as where 
the bond was not executed by the petitioner 
against whom the judgment was rendered, but 
his name was signed thereto by some one 
without authority, for, while the rule is that 
bonds as records cannot be averred against, 
this rule is not applicable where the records are 
made through mistake, or bonds of record are 
forged. Wynne v. Governor, 9 Tenn. 149, 1829 
Tenn. LEXIS 30 (1829); Crawford v. Williams, 
31 Tenn. 341, 1851 Tenn. LEXIS 82 (1851); 
Bigham v. Brewer, 36 Tenn. 432, 1857 Tenn. 
LEXIS 27 (1856); Bolling v. Anderson, 1 Coo- 
per’s Tenn. Ch. 127 (1873). 

Where a judgment has been rendered against 
a surety, and he takes judgment by motion, 
without notice, over against the supposed prin- 
cipals on the note, only one of whom was in fact 
the principal, and the others never executed or 
authorized any one to execute the note for 
them, such others are entitled to relief by writ 
of error coram nobis, as well as by bill in 
chancery. Douglass v. Joyner, 60 Tenn. 32, 1872 
Tenn. LEXIS 471 (1872). 


11. —Fraud. 

Reliance on the promise of one’s codefendants 
to make his defense for him, and their failure to 
do so, is not a fraud in the sense of the statute, 
which has reference to fraud practiced by the 
opposing party or for his benefit. Memphis 
German Sav. Institution v. Hargan, 56 Tenn. 
496, 1872 Tenn. LEXIS 167 (1872). 

Where a plea of a good defense, sustained by 
a deposition agreed to be filed, and the decla- 
ration, the plea, and the deposition were all 
intrusted to the plaintiffs attorney to be filed, 
which he withheld or suppressed, and without 
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the knowledge of the defendant or his attorney, 
and without negligence on their part, the plain- 
tiffs attorney took judgment by default and 
judgment final, which could not have been done 
had the plea and deposition been filed, it was 
fraud in the plaintiffs attorney to take such 
judgment, either by default or final, and the 
defendant was held to be entitled to relief by 
writ of error coram nobis. Tucker v. James, 59 
Tenn. 333, 1873 Tenn. LEXIS 70 (1878). 


12. —Negligence or Mistake of Clerk. 

The writ does not lie to correct an alleged 
mistake by the clerk, in making up the record. 
State v. Disney, 37 Tenn. 598, 1858 Tenn. 
LEXIS 71 (1858). 

The clerk’s misinformation given to the attor- 
ney about when a case would be tried is not a 
sufficient ground for the writ. Mahalovitch v. 
Vaughn, 60 Tenn. 325, 1872 Tenn. LEXIS 501 
(1873); Dinsmore v. Boyd, 74 Tenn. 689, 1881 
Tenn. LEXIS 199 (1881). 

Where a garnishee appeared before the clerk 
and answered in a subscribed and sworn writ- 
ing, denying the indebtedness, after which a 
judgment nisi was taken and a scire facias 
issued, to which a like answer was made, and 
judgment final was rendered against the gar- 
nishee, without his answers being marked filed 
or brought before or to the attention of the 
court, in either case, the garnishee is entitled to 
relief by writ of error coram nobis. Jones & Co. 
v. Pearce, Park & Co., 59 Tenn. 281, 1873 Tenn. 
LEXIS 59 (1873). 


13. —Absence of Counsel. 

Where the record shows that the cause was 
tried in the presence of the attorneys of the 
parties, it cannot be contradicted in petition for 
a writ. Carney v. McDonald, 57 Tenn. 232, 1872 
Tenn. LEXIS 419 (1872); Bolling v. Anderson, 1 
Cooper’s Tenn. Ch. 127 (1878). 

No valid assignment of errors can be made 
upon a petition for the writ of error coram 
nobis, based alone upon the allegation that the 
cause was tried and judgment rendered, in the 
absence of petitioner’s counsel. Carney v. Mc- 
Donald, 57 Tenn. 232, 1872 Tenn. LEXIS 419 
(1872); Mahalovitch v. Vaughn, 60 Tenn. 325, 
1872 Tenn. LEXIS 501 (1873); Thruston v. 
Belotte, 59 Tenn. 249, 1873 Tenn. LEXIS 51 
(1873); Dinsmore v. Boyd, 74 Tenn. 689, 1881 
Tenn. LEXIS 199 (1881). 


14. —Action Taken in Litigated Case After 
Continuance as Ground. 

Where an order was made continuing all 
litigated civil cases, any step taken in such a 
litigated case, at that term, and in the absence 
of a party, would be irregular and erroneous, 
and ground for writ of error coram nobis. 
Whether the case was a litigated one is a 
question of fact, and brings the case within the 
class of errors in fact. If the case had been 
continued by name, it would be error apparent 
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on the record, and could only be reached by writ 
of error to the Supreme Court. Crouch v. Mul- 
linix, 48 Tenn. 478, 1870 Tenn. LEXIS 94 
(1870); Thruston v. Belotte, 59 Tenn. 249, 1873 
Tenn. LEXIS 51 (1873). 

A petition for a writ is insufficient, where it 
alleged that the petitioner and his counsel 
understood, and that it was declared in court, 
that no litigated cases would be tried at the 
term at which the decree complained of was 
rendered, without showing by whom the decla- 
ration in court was made, and showing that the 
understanding was between the petitioner and 
his counsel. Thruston v. Belotte, 59 Tenn. 249, 
1873 Tenn. LEXIS 51 (1873); Dinsmore v. Boyd, 
74 Tenn. 689, 1881 Tenn. LEXIS 199 (1881). 


15. —Errors of Law or of Fact Apparent 
on Record. 

Where the error in fact relied upon to reverse 
or amend the judgment appeared and was 
judicially considered in the trial of the former 
suit, and caused the wrong judgment to be 
rendered, the remedy is not by writ of error 
coram nobis, but by appeal or writ of error to 
the appellate court to reverse the judgment for 
error in matter of law. Crawford v. Williams, 31 
Tenn. 341, 1851 Tenn. LEXIS 82 (1851); Patter- 
son v. Arnold, 44 Tenn. 364, 1867 Tenn. LEXIS 
57 (1867). 

The relief obtainable by writ of error coram 
nobis in a criminal case is confined to errors 
outside the record and matters which were not 
and could not have been litigated on trial of the 
case, or on a motion for a new trial, or appeal in 
the nature of a writ of error, or a writ of error or 
a habeas corpus proceeding. Johnson v. Russell, 
218 Tenn. 443, 404 S.W.2d 471, 1966 Tenn. 
LEXIS 581 (1966), superseded by statute as 
stated in, State v. Mixon, 983 S.W.2d 661, 1999 
Tenn. LEXIS 33 (Tenn. 1999). 


16. —Abandonment of Defense Without 
Dismissal of Suit. 

Where publication is necessary to give the 
court jurisdiction, and the record does not show 
that publication was made, it was an error of 
law and not of fact, arising upon the record, 
which cannot be corrected by the writ of error 
coram nobis, but by writ of error or appeal. 
Patterson v. Arnold, 44 Tenn. 364, 1867 Tenn. 
LEXIS 57 (1867). 

Where the defendant abandoned his defense, 
upon the ground that no declaration was filed, 
and the papers could not be found, he will not 
be entitled to the writ to annul the final judg- 
ment afterwards taken against him by default, 
upon a declaration subsequently filed. He 
should have taken judgment by default against 
the plaintiff, and had his suit dismissed, be- 
cause no declaration was filed. Brandon v. 
Diggs, 48 Tenn. 472, 1870 Tenn. LEXIS 93 
(1870); Mahalovitch v. Vaughn, 60 Tenn. 325, 
1872 Tenn. LEXIS 501 (1873); Thruston v. 
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Belotte, 59 Tenn. 249, 1873 Tenn. LEXIS 51 
(1873). 

The writ does not lie to annul or reverse a 
judgment, rendered by motion and without 
notice, upon a replevy bond, upon the error 
assigned that the judgment was not authorized 
by law, for the reason that the bond constitutes 
a part of the record, and if there be any error, it 
is one of law clearly arising upon the record 
then before the court. Upton v. Philips, 58 Tenn. 
215, 1872 Tenn. LEXIS 249 (1872); Dinsmore v. 
Boyd, 74 Tenn. 689, 1881 Tenn. LEXIS 199 
(1881). 


17. —Mistake. 

Where the defendant was under the full 
impression that he had retained, as counsel to 
defend the suit, an attorney who was in fact the 
counsel of the plaintiff, there not appearing to 
be any negligence or fault on the part of either 
client or attorney, and judgment by default and 
judgment final were rendered against the de- 
fendant, before he discovered his mistake, he 
was entitled to relief by the writ where he had 
a good defense. Crawford v. Williams, 31 Tenn. 
341, 1851 Tenn. LEXIS 82 (1851); Anderson & 
Co. v. Hagge, 3 Shan. 672 (1875). 


18. —Defense of Limitations. 

The writ is the proper remedy to have the 
benefit of the defense of the statute of limita- 
tions, where a judgment by motion has been 
taken but without the required notice, and 
without appearance or defense. Merritt v. 
Parks, 25 Tenn. 332, 1845 Tenn. LEXIS 99 
(1845); Crawford v. Williams, 31 Tenn. 341, 
1851 Tenn. LEXIS 82 (1851); Bigham v. Brewer, 
36 Tenn. 432, 1857 Tenn. LEXIS 27 (1856). 


19. —Ejectment Against Tenant — Judg- 
ment by Default. 

Where an action of ejectment was brought 
against the tenant and actual occupant of the 
land, who failed to notify his landlord and 
suffered judgment by default against himself, 
and was ousted by writ of possession, the land- 
lord is not entitled to the writ, though he shows 
a good defense on the merits. Hillman v. Ches- 
ter, 59 Tenn. 34, 1873 Tenn. LEXIS 21 (1878). 


20. —Notice. 

A judgment rendered on a note given to the 
clerk or commissioner for the purchase of prop- 
erty sold by order of the court, upon motion, 
without notice to the maker, and without allow- 
ing credits for payments made, will be vacated 
and annulled by the writ of error coram nobis. 
Sharp v. Harrison, 57 Tenn. 573, 1873 Tenn. 
LEXIS 265 (1878). 

A writ lies to reverse a decree depriving an 
infant of lands to which he has a perfect title, 
where, by accident or mistake in the service of 
process, the infant and his guardian failed to 
receive, without fault or negligence on their 
part, such notice of the pendency of the suit as 
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would have enabled them to make defense. 
McLemore v. Durivage, 92 Tenn. 482, 92 Tenn. 
82, 22 S.W. 207, 1893 Tenn. LEXIS 4 (1893). 


21. —Lack of Service. 

Where petitioner was sued along with many 
others for liability on bank stock and was 
advised that such others would make a test 
case, and no copy of the pleading was served on 
petitioner, and she did not know that she had 
been sued, grant of writ justified. Rose v. Mor- 
row, 10 Tenn. App. 698, — S.W.2d —, 1929 
Tenn. App. LEXIS 68 (Tenn. Ct. App. 1929). 


22. —Forgetting Term of Court. 

Failure to remember the terms fixed by law 
for the holding of the court is not sufficient. 
Inman v. Fox, 1 Tenn. App. 119, —S.W. —, 1925 
Tenn. App. LEXIS 18 (Tenn. Ct. App. 1925). 


23. —Attorney’s Failure to Present Wit- 
nesses. 

Petition for writ based on alleged ground that 
in main trial petitioner’s attorney had failed, in 
petitioner’s absence and without petitioner’s 
knowledge, to present essential witnesses for 
petitioner, was demurrable. Loving v. Dugan, 4 
Tenn. Civ. App. (4 Higgins) 272 (1918). 


24. —Errors of Fact. 

The writ of error coram nobis lies for errors of 
fact only which are not the errors of the judges. 
Central Franklin Process Co. v. Gann, 175 
Tenn. 267, 133 S.W.2d 503, 1939 Tenn. LEXIS 
38 (1939). 


25. —Divorce and Custody. 

Writ of error coram nobis would lie for the 
purpose of vacating divorce decree upon allega- 
tion that defendant had good defense but was 
prevented from making such defense by fraud 
of plaintiff. Moore v. Moore, 222 Tenn. 1, 431 
S.W.2d 754, 1968 Tenn. LEXIS 405 (1968). 

Question of whether alleged advice given by 
attorney to defendant in divorce proceeding to 
effect that under local rule of court answer 
could not be filed on the day before trial was a 
question of law and not an error of fact and 
could not be reached by writ of error coram 
nobis. Moore v. Moore, 222 Tenn. 1, 431 S.W.2d 
754, 1968 Tenn. LEXIS 405 (1968). 


26. —Nonresident Sued as Absconding 
Debtor. 

Where an attachment was sued out against 
the property of a person as an absconding 
debtor, and final decree or judgment was taken, 
he is not entitled to relief by the writ upon the 
ground that he was not an absconding debtor, 
but a nonresident, at the time the attachment 
was sued out. The defendant’s remedy is by suit 
on the attachment bond. Patterson v. Arnold, 44 
Tenn. 364, 1867 Tenn. LEXIS 57 (1867). 
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27. —False Return. 

Where the original process was not served, 
but upon a false return, judgment was rendered 
against the defendant, the writ is not his proper 
remedy, because the falsity of the officer’s re- 
turn cannot be reached by such writ. Baxter v. 
Erwin, 1 Shan. 113 (1858); Bolling v. Anderson, 
1 Cooper’s Tenn. Ch. 127 (1873). 


28. —Trial of Several Cases Together. 

The fact that two other cases were consoli- 
dated and heard before the same jury, at the 
same time, with the one under consideration 
will not warrant the writ. Tibbs v. Anderson, 1 
Shan. 189 (1866). 


29. —Plaintiff's Receipt of Compensation 
from Dismissed Defendants. 

The discovery after the trial that the plaintiff 
had before the trial received from some of the 
defendants compensation in lieu and in satis- 
faction of his damages, and which was not 
known to the other defendants in time to plead 
accord and satisfaction, is not such error of fact 
as will authorize the writ of error coram nobis. 
Tibbs v. Anderson, 1 Shan. 189 (1866). 


30. —Surprise — What Constitutes. 

Where, in an action for trespass on the case 
for false imprisonment against several defen- 
dants, a nolle prosequi was entered as to one of 
the defendants, after the cause was called for 
trial, and the jury selected, such action by the 
plaintiff cannot operate as such surprise as is 
contemplated by this section, nor can it war- 
rant the writ. Tibbs v. Anderson, 1 Shan. 189 
(1866). 


31. Judgment Pro Confesso. 

Where defendant in a suit for collection un- 
der an assigned purchase contract was served 
with process and on the date cited to appear 
before the court inquired at the clerk’s office, 
without counsel, and was told that the case 
would not be heard that day, took no further 
action until after he was served with execution 
by garnishment based on a judgment pro con- 
fesso, and then petitioned for a writ of coram 
nobis on the ground that he had not received 
proper notice, the court held that, under §§ 21- 
501 and 21-502 (since repealed and superseded 
by Tenn. R. Civ. P. 55), defendant had been 
negligent in failing to defend the action, that he 
had received sufficient notice, that he was not 
denied due process of law in the entering of the 
judgment pro confesso, and denied the writ. 
Commerce Union Bank vy. Inquipco, Inc., 515 
S.W.2d 651, 1973 Tenn. App. LEXIS 242 (Tenn. 
Ct. App. 1973), cert. denied, 419 U.S. 896, 95S. 
Ct. 176, 42 L. Ed. 2d 140, 1974 U.S. LEXIS 
2937 (1974). 
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The writ of error coram nobis may be had within one (1) year after the 
judgment becomes final by petition presented to the judge at chambers or in 
open court, who may order it to operate as a supersedeas or not. 


History. 

Code 1858, § 3111; Shan., § 4839; Code 
1932, § 8972; Acts 1967, ch. 386, § 1; T.C.A. 
(orig. ed.), § 27-703. 


Compiler’s Notes. 

This section may be affected by Tenn. R. Civ. 
P. 60.02, as to relief from mistakes, inadver- 
tence, excusable neglect and fraud. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 33.74. 

Tennessee Jurisprudence, 9 Tenn. Juris., Ap- 
peal and Error § 9; 11 Tenn. Juris., Evidence, 


§ 18; 16 Tenn. Juris., Judgments and Decrees, 
§ 56. 


Law Reviews. 

Appellate and Post Conviction Relief in Ten- 
nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
IW. 

Guilty Pleas — Seeking Relief When Statute 
Held Unconstitutional Retroactively, 43 Tenn. 
L. Rev. 464. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


NOTES TO DECISIONS 
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. Judgment Attacked. 

—Time of Rendition. 

—Decree upon Order Pro Confesso. 
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—Commencement of Suit. 
—Amendment of Petition. 
—Affidavit to Petition. 

. —Presumed Issuance of Writ. 

10. —Order of Judge Requisite. 

11. —Time-barred. 

12. Effect of Filing Late. 

13. Petition Denied. 

14. Tolling of Statute of Limitations. 
15. Petition Properly Denied. 

16. Affirmative Defense. 


(OO IA OR ON 


1. Purpose of Section. 

The intent of this section was evidently to 
limit the right to proceed thereunder to one 
year from the time when the matters com- 
plained of in the petition for review had been 
considered and adjudicated, having in mind 
that such proceedings should be brought before 
such a lapse of time as would make it unlikely 
that witnesses could be reproduced and the 
facts correctly reviewed. Cates v. McKenzie, 
176 Tenn. 313, 141 S.W.2d 471, 1940 Tenn. 
LEXIS 76 (1940). 


2. Judgment Attacked. 


3. —Time of Rendition. 

The time of “rendition” is the time of an- 
nouncement, “in a conclusive manner and with 
decisive effect,” of a judgment, as distinguished 
from entry thereof, which may be at a later 
date. Cates v. McKenzie, 176 Tenn. 313, 141 


S.W.2d 471, 1940 Tenn. LEXIS 76 (1940) (De- 
cided before 1967 amendment). 

Where a decree of tax liability was entered, a 
lien fixed upon the property as of that date and 
a sale ordered, such decree was the “rendition 
of judgment” within the meaning of this section 
rather than a subsequent decree confirming the 
sale under such decree. Cates v. McKenzie, 176 
Tenn. 3138, 141 S.W.2d 471, 1940 Tenn. LEXIS 
76 (1940) (Decided before 1967 amendment). 


4, —Decree upon Order Pro Confesso. 

A decree settling the rights of the parties, 
founded upon the bill and an order pro confesso, 
after personal service upon a party sui juris, is 
a final decree, and cannot be set aside at a 
subsequent term, except upon proper proceed- 
ings instituted for that purpose, such as a writ 
of error coram nobis, within one year as pro- 
vided by this section. Johnson v. Tomlinson, 81 
Tenn. 604, 1884 Tenn. LEXIS 77 (1884). 


5. Proceedings for Error Coram Nobis. 

Trial court did not err in finding that a 
petition for writ of error coram nobis was time- 
barred, because based on the record it was clear 
that the petition was filed several years after 
the statute of limitations had expired, and it 
was also clear that the state had raised the 
untimeliness of the petition in its motion in 
opposition to the petition. State v. Mann, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. Aug. 6, 2007), cert. denied, 
Mann v. Tennessee, 171 L. Ed. 2d 773, 128 S. 
Ct. 2480, 553 U.S. 1057, 2008 U.S. LEXIS 4163 
(U.S. 2008). 

Regardless of the untimeliness of the peti- 
tion, petitioner failed to present newly discov- 
ered evidence that might have resulted in a 
different judgment had it been presented at 
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trial, because his claim that his co-counsel 
operated under a conflict of interest during his 
trial was not cognizable in a petition for writ of 
error coram nobis; petitioner’s allegation, if 
proved, would have constituted ineffective as- 
sistance of counsel which the writ of error 
coram nobis was not designed to remedy, and 
furthermore petitioner’s claim, if proved, did 
not exonerate him of guilt in the first degree 
murder case. State v. Mann, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 6, 2007), cert. denied, Mann v. Tennessee, 
171 L. Ed. 2d 773, 128 S. Ct. 2480, 553 U.S. 
1057, 2008 U.S. LEXIS 4163 (U.S. 2008). 

In a murder case, the denial of defendant’s 
request for writ of error coram nobis was re- 
manded for a hearing to determine whether the 
statute of limitations should be tolled, because 
if what a witness stated was true, the timeline 
presented by the state at trial would be called 
into question; according to the state’s timeline 
at trial, defendant would have been helping the 
witness with her car trouble at the same time 
he would have been transporting the victim’s 
body, but the witness stated that she saw inside 
both defendant’s trunk and car and did not see 
a body, which was information that was both 
favorable and material. Harris v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 901 
(Tenn. Crim. App. Dec. 3, 2007), rev’d, 301 
S.W.3d 141, 2010 Tenn. LEXIS 8 (Tenn. Jan. 14, 
2010). 

Defendant’s petition for writ of error coram 
nobis was barred by the statute of limitations 
because the time within which petitioner filed 
his petition for coram nobis relief exceeded the 
reasonable opportunity afforded by due pro- 
cess. The delay of nearly five years was unrea- 
sonable. Thomas v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 131 (Tenn. Crim. App. 
Feb. 23, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 773 (Tenn. Aug. 25, 2011), 
cert. denied, Thomas v. Tennessee, 565 U.S. 
1245, 132 S. Ct. 1718, 182 L. Ed. 2d 252, 2012 
U.S. LEXIS 1846 (U.S. 2012). 

Defendant’s petition for a writ of error coram 
nobis was properly dismissed because it was 
filed well outside the applicable one-year stat- 
ute of limitations where defendant offered no 
real reason for not discovering a potential wit- 
ness sooner, even had the witness been known 
and produced at trial, the witness testified that 
he was not coherent at the time, and the record 
did not support a finding that the witness’s 
testimony would have actually contradicted 
any of the overwhelming evidence presented at 
the trial. Haneline v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 225 (Tenn. Crim. App. 
Mar. 31, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 535 (Tenn. June 15, 2015). 

Petitioner’s application for a writ of error 
coram nobis was properly dismissed because it 
was filed beyond the statute of limitations; the 
statute of limitations defense was not waived 
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because petitioner was aware of the statute of 
limitations issue, and he made allegations in a 
presumptive attempt to rebut it as a defense. 
Jefferson v. State, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 332 (Tenn. Crim. App. May 
6, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 657 (Tenn. Aug. 14, 2015). 

Due process did not require tolling the stat- 
ute of limitations because petitioner offered no 
explanation for the delay in filing his petition. 
Jefferson v. State, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 332 (Tenn. Crim. App. May 
6, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 657 (Tenn. Aug. 14, 2015). 

Judgment was entered on July 24, 2002, and 
the statute of limitations would have begun to 
run 30 days later on August 23, 2002, such that 
the one-year statute of limitations expired on 
August 23, 2003. King v. State, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Oct. 23, 2015). 

Coram nobis court applied the proper stan- 
dard under T:.C.A. § 27-7-103 in denying the 
petition; although the coram nobis court used 
the “would have” standard, this did not neces- 
sarily signify the application of an incorrect 
legal standard, and at the conclusion of the 
hearing, the coram nobis court applied the 
“may have” standard. Miller v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 400 (Tenn. 
Crim. App. May 17, 2017). 


6. —Commencement of Suit. 

The writ of error coram nobis is a new suit to 
reverse or amend a former judgment, and is not 
commenced by the mere granting of the fiat for 
its issuance, for the petition must be filed with 
the clerk of the court and the terms of the fiat 
complied with by the execution of the bond 
required by law or the fiat of the judge, in order 
to commence such suit all within the time. 
Elliott v. R. C. McNairy & Co., 60 Tenn. 342, 
1872 Tenn. LEXIS 504 (1873). 


7. —Amendment of Petition. 

The petition for a writ of error coram nobis 
and supersedeas may be amended on good 
cause shown, although leave to amend should 
be very guardedly awarded. Baxter v. Grand- 
staff, 3 Cooper’s Tenn. Ch. 244 (1876). 

The petition for the writ and supersedeas to 
annul a judgment taken upon motion and with- 
out notice against a sheriff and his sureties, for 
the nonreturn of an execution, may be amended 
on good cause shown, but where the judgment 
was in favor of the clerk, as an officer of the 
court, and for the benefit of suitors, the 
amended petition, if based upon information 
and belief should, as a matter of precaution, be 
sustained by the affidavits of persons having 
actual knowledge of the facts. Baxter v. Grand- 
staff, 3 Cooper’s Tenn. Ch. 244 (1876). 


8. —Affidavit to Petition. 
The petition for the writ of error coram nobis 
must be sworn to; and if the affidavit is made by 
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one styling himself agent for the petitioner, it 
must appear in the affidavit or petition that the 
facts relied on are peculiarly within the knowl- 
edge of such agent, or good cause must be 
shown for the employment of an agent. Reid v. 
Hoffman, 53 Tenn. 440, 1871 Tenn. LEXIS 378 
(1871). 


9. —Presumed Issuance of Writ. 

The writ never in fact issues, but is presumed 
to issue in accordance with the fiat, on filing the 
petition with the clerk of the court, and giving 
bond as required by law. Elliott v. R. C. 
McNairy & Co., 60 Tenn. 342, 1872 Tenn. 
LEXIS 504 (1873); Bolling v. Anderson, 1 Coo- 
per’s Tenn. Ch. 127 (1873). 


10. —Order of Judge Requisite. 

This section contemplates an order of the 
judge of the court for the writ of error coram 
nobis, which would be an adjudication of the 
applicant’s right to it, without which, the as- 
signment of errors, and the proceedings 
thereon, are without authority, although no 
writ ever in fact issues. Coltart v. Ham, 2 
Cooper’s Tenn. Ch. 356 (1875). 


11. —Time-barred. 

Prisoner’s petition for coram nobis relief was 
barred by a one-year statute of limitations 
because the prisoner’s claim that the prisoner 
was ineligible for the death penalty, as the 
prisoner was intellectually disabled, could have 
been litigated at trial or during post-conviction 
proceedings. Therefore, the grounds were not 
later-arising, justifying the tolling of the stat- 
ute of limitations. Chalmers v. State, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 664 (Tenn. 
Crim. App. June 30, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 956 (Tenn. Nov. 
19, 2014), cert. denied, Chalmers v. Tennessee, 
193 L. Ed. 2d 50, 1386 S. Ct. 39, — U.S. —, 2015 
U.S. LEXIS 5599 (U.S. 2015). 

In petitioner’s death penalty case, the peti- 
tion for writ of error coram nobis was barred by 
the one-year statute of limitations because, 
when petitioner filed his motion to reopen in 
April 2012, he chose not to file a petition for 
writ of error coram nobis alleging that he was 
intellectually disabled; additionally, an expert’s 
affidavit claimed no new test results nor infor- 
mation that could not have been known or 
discovered in 1987. Payne v. State, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 1005 (Tenn. 
Crim. App. Oct. 30, 2014), aff'd, 493 S.W.3d 478, 
2016 Tenn. LEXIS 265 (Tenn. Apr. 7, 2016). 

Coram nobis court properly granted defense 
counsel’s motion to withdraw and the State’s 
motion to dismiss defendant’s petition for writ 
of error coram nobis as untimely because defen- 
dant had an opportunity to present his claims 
in a meaningful time and a meaningful man- 
ner, there was no showing that the claimed 
grounds for relief arose after the statute of 
limitations began to run, defendant did not 


APPEAL AND REVIEW 


372 


allege grounds that, if true, would entitle him 
to coram nobis relief, and the coram nobis court 
was not required to appoint a successor counsel 
to respond to the State’s motion or to conduct a 
hearing to determine whether due process 
should toll the statute of limitations. Taylor v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 178 (Tenn. Crim. App. Mar. 16, 2015). 

Defendant was not entitled to coram nobis 
relief because defendant’s claim regarding new 
Tennessee Department of Human Services and 
police records pertaining to inconsistent ac- 
counts by the child molestation victim was 
time-barred in that defendant waited an unrea- 
sonable amount of time after receipt of the 
records to file the petition. Regardless, there 
was no reasonable basis for concluding that the 
results might have been different had the 
newly discovered records been presented at 
defendant’s trial. Duke v. State, — S.W.3d —, 
2015 Tenn. App. LEXIS 925 (Tenn. Ct. App. 
Nov. 23, 2015), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 292 (Tenn. Apr. 6, 2016), 
cert. denied, Duke v. Tennessee, 196 L. Ed. 2d 
305, — 8S. Ct. —, — U.S. —, 2016 U.S. LEXIS 
6692 (U.S. 2016). 

Even if the allegedly new medical expert 
evidence of a doctor’s opinion was later-arising, 
it was barred by the statute of limitations 
because, assuming, arguendo, that defendant 
could not have discovered with due diligence 
the new medical expert opinion evidence ear- 
lier, defendant could at least have raised it 
when defendant first received the doctor’s opin- 
ion. Duke v. State, — S.W.3d —, 2015 Tenn. 
App. LEXIS 925 (Tenn. Ct. App. Nov. 23, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
292 (Tenn. Apr. 6, 2016), cert. denied, Duke v. 
Tennessee, 196 L. Ed. 2d 305, — S. Ct. —,— 
U.S. — 2016 U.S. LEXIS 6692 (U.S. 2016). 

Waiting over 10 years to obtain an affidavit 
from an allegedly recanting witness, after hav- 
ing been granted a full hearing on a previous 
petition asserting the same ground for relief, 
exceeded the reasonable opportunity to present 
a claim; petitioner was not entitled to an addi- 
tional evidentiary hearing, and the fact that 
she unsuccessfully attempted to obtain relief 
through post-conviction proceedings did not 
further toll the statute of limitations, and the 
denial of her second petition for coram nobis 
was affirmed. Barnett v. State, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 765 (Tenn. Crim. 
App. Sept. 23, 2015), review denied, — S.W.3d 
—, 2016 Tenn. LEXIS 67 (Tenn. Jan. 21, 2016). 

Waiting over 10 years to obtain an affidavit 
from an allegedly recanting witness, after hav- 
ing been granted a full hearing on a previous 
petition asserting the same ground for relief, 
exceeded the reasonable opportunity to present 
a claim; petitioner was not entitled to an addi- 
tional evidentiary hearing, and the fact that 
she unsuccessfully attempted to obtain relief 
through post-conviction proceedings did not 
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further toll the statute of limitations, and the 
denial of her second petition for coram nobis 
was affirmed. Barnett v. State, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 765 (Tenn. Crim. 
App. Sept. 23, 2015), review denied, — S.W.3d 
—, 2016 Tenn. LEXIS 67 (Tenn. Jan. 21, 2016). 

Defendant’s petition for writ of error coram 
nobis, seeking a new trial based on the fact that 
the forensic medical examiner (ME) who testi- 
fied at his trial had his medical license revoked 
in 2005 due to intentional misdeeds, was prop- 
erly dismissed because defendant did not allege 
any specific findings of incorrect, incompetent, 
or intentionally deceitful testimony by the ME 
during his trial; defendant’s petition was not 
filed until December 2013, almost 23 years 
after the statute of limitations had expired; and 
defendant waited more than two years after he 
learned of the ME’s conduct before filing the 
petition. Woods v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 835 (Tenn. Crim. App. 
Oct. 15, 2015). 

Given the state of the record, which did not 
include certain appendices, the court was un- 
able to examine the alleged newly discovered 
evidence in order to determine whether peti- 
tioner’s grounds for relief actually arose after 
the expiration of the statute of limitations, and 
thus it had to be presumed that the decision of 
the trial court finding that the evidence was not 
later-arising was correct; because the petition 
was filed well beyond the statute of limitations 
period and no due process concerns precluded 
application of the limitations period, petitioner 
was not entitled to relief. King v. State, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 869 
(Tenn. Crim. App. Oct. 23, 2015). 

Inmate’s petition for writ of error coram 
nobis was time-barred because (1) the petition 
was not filed within one year of the trial court’s 
final judgment, and (2) due process did not 
require tolling, as an expert could testify before 
the limitations period expired, and a failure to 
call the expert at trial was not explained, so the 
evidence the petition was based on did not arise 
after the limitations period began. Moore v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 902 (Tenn. Crim. App. Nov. 6, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
369 (Tenn. May 9, 2016). 

Defendant’s pro se petition for writ of habeas 
corpus, if treated as a petition for a writ of error 
coram nobis, was filed after the one-year statu- 
tory limitations had expired, and defendant did 
not allege anything that would have tolled the 
limitations period. Howard v. State, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 968 (Tenn. 
Crim. App. Dec. 4, 2015), review or rehearing 
denied, — S.W.3d —, 2016 Tenn. LEXIS 217 
(Tenn. Mar. 23, 2016). 

Summary dismissal of defendant’s petition 
for a writ of error coram nobis was appropriate 
because the petition was time barred, as it was 
filed well beyond the one-year statute of limi- 
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tations, and due process considerations did not 
require a tolling of the statute of limitations, as 
the evidence against defendant was over- 
whelming. Barnes v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 96 (Tenn. Crim. App. 
Feb. 10, 2016). 

Statute of limitations expired more than a 
year and a half before defendant filed a pro se 
petition for writ of error coram nobis. Further- 
more, because defendant raised the issue of the 
statute of limitations in the petition and in 
appellate briefs, defendant could not argue that 
defendant was prejudiced by failing to receive 
fair notice of this defense or by not having an 
opportunity to rebut this defense when the 
coram nobis court summarily dismissed the 
petition. Willis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 488 (Tenn. Crim. App. 
July 7, 2016). 

Petitioner’s coram nobis claim regarding the 
discovery of an unedited videotape was time- 
barred because the petitioner’s conviction be- 
came final upon the judgment of conviction in 
the trial court. However, reversal of the judg- 
ment as to a claim regarding lab bench notes 
and remand for a hearing on whether due 
process required tolling the statute of limita- 
tions on the claim was appropriate as the 
appellate court was unable to determine 
whether the ground for relief actually arose 
after the limitations period commenced. Cauth- 
ern v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 223 (Tenn. Crim. App. Mar. 24, 
ZOTT). 

Defendant’s claims regarding the victim’s 
having lied at trial and having been threatened 
regarding the victim’s trial testimony were 
barred by the statute of limitations because 
those issues were raised at defendant’s trial 
and motion for new trial, and the victim was 
cross-examined at trial about having recanted 
the victim’s allegations against defendant. De- 
fendant’s claim of witnessing another person 
rape the victim was also time-barred because 
the victim testified at trial that the other per- 
son had also touched the victim. Cradic v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. May 26, 2017). 


12. Effect of Filing Late. 

Petition challenging validity of criminal con- 
viction which was not filed within one year of 
rendition of judgment was properly treated as a 
petition for habeas corpus rather than for writ 
of error coram nobis. Johnson v. Russell, 218 
Tenn. 443, 404 S.W.2d 471, 1966 Tenn. LEXIS 
581 (1966), superseded by statute as stated in, 
State v. Mixon, 983 S.W.2d 661, 1999 Tenn. 
LEXIS 33 (Tenn. 1999) (Decided before 1967 
amendment). 

A coram nobis petition was time barred 
where, even though the state did not specifi- 
cally cite this section in its motion to dismiss, 
the fact that it did cite § 40-30-102 — the 
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statute of limitations applicable to post-convic- 
tion claims — was sufficient to give notice that 
it intended to rely on a statute of limitations. 
Sands v. State, 903 S.W.2d 297, 1995 Tenn. 
LEXIS 331 (Tenn. 1995). 

Due process precluded summary dismissal of 
a writ of coram nobis petition that was filed 14 
days after the statute of limitations expired 
since a full evaluation of defendant’s claim of 
recanted evidence outweighed the governmen- 
tal interest in the statute of limitations. State v. 
Ratliff, 71 S.W.3d 291, 2001 Tenn. Crim. App. 
LEXIS 660 (Tenn. Crim. App. 2001), review or 
rehearing denied, — S.W.3d —, 2002 Tenn. 
LEXIS 70 (Tenn. Feb. 11, 2002). 

Inmate’s allegations of newly discovered ex- 
culpatory evidence that was suppressed by the 
state, that the accomplice told another person 
that he was the sole shooter, could not have 
been litigated previously and raised serious 
questions regarding whether the inmate, in 
fact, murdered the victim. Thus, due process 
precluded summary dismissal of her claim 
based upon a statutory time bar and she was 
entitled to a hearing to evaluate the claims 
contained in her petition for writ of error coram 
nobis relating to the newly discovered evidence; 
at the hearing, the inmate would have the 
opportunity to establish that there was a “rea- 
sonable probability” that the newly discovered 
evidence might have resulted in a different 
judgment if the evidence had been admitted at 
the previous trial and, if she made that showing 
and she established that she “was without 
fault” in failing to present the newly discovered 
evidence at the appropriate time, she would be 
entitled to a new trial. Freshwater v. State, 160 
S.W.3d 548, 2004 Tenn. Crim. App. LEXIS 741 
(Tenn. Crim. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 94 (Tenn. Jan. 31, 
2005). 

Fact that the inmate escaped from jail and 
remained a fugitive for many years did not 
change the fact that the exculpatory evidence 
was withheld by the state and, even if the 
inmate had not escaped, there was no reason to 
believe the exculpatory evidence would have 
been disclosed voluntarily. Thus, due process 
precluded the summary dismissal of the in- 
mate’s claim based upon a statutory time bar 
and she was entitled to a hearing to evaluate 
the claims contained in her petition for writ of 
error coram nobis relating to the newly discov- 
ered evidence. Freshwater v. State, 160 S.W.3d 
548, 2004 Tenn. Crim. App. LEXIS 741 (Tenn. 
Crim. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 94 (Tenn. Jan. 31, 2005). 

Defendant’s petition for writ of error coram 
nobis was filed well outside the one-year stat- 
ute of limitations, as it was filed over four years 
after the appellate court affirmed defendant’s 
convictions on direct appeal; defendant failed to 
advance any ground for which the statute of 
limitations should be tolled, such that the trial 
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court properly dismissed the petition as time- 
barred. Thomas v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 875 (Tenn. Crim. App. 
Oct. 8, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 283 (Tenn. Mar. 21, 2005), cert. 
denied, Thomas v. Tennessee, 546 U.S. 857, 126 
S. Ct. 129, 163 L. Ed. 2d 134, 2005 U.S. LEXIS 
6977 (2005). 

Tennessee’s one-year statute of limitations 
that governed the filing of coram nobis petitions 
was a procedural bar that constituted an ad- 
equate and independent state ground that was 
sufficient to preclude habeas review. Harbison 
v. Bell, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 
4152 (E.D. Tenn. Jan. 16, 2007), aff'd, 503 F.3d 
566, 2007 FED App. 393P (6th Cir.), 2007 U.S. 
App. LEXIS 22802 (6th Cir. Tenn. 2007). 


13. Petition Denied. 

Trial court did not abuse discretion in finding 
that inmate was afforded reasonable opportu- 
nity to present the claim before the one-year 
limitations period ran because the record did 
not establish when petitioner received the de- 
partment of correction report which was the 
basis of his coram nobis claim, and therefore 
meaningful assessment of whether inmate had 
reasonable opportunity to present the claim 
was impossible. State v. McGowan, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 675 (Tenn. 
Crim. App. Aug. 5, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 820 (Tenn. Oct. 
27, 2008), cert. dismissed, McGowan v. Tennes- 
see, 173 L. Ed. 2d 577, 129S. Ct. 1834, 555 U.S. 
1164, 2009 U.S. LEXIS 1105 (U.S. 2009). 


14. Tolling of Statute of Limitations. 

As defendant filed a petition for coram nobis 
relief within three months of the arrest for 
possession of marijuana of a forensic patholo- 
gist who performed a victim’s autopsy, this 
delay was not unreasonable and defendant was 
entitled to due process tolling. State v. Mathis, 
— $.W.3d —, 2012 Tenn. Crim. App. LEXIS 779 
(Tenn. Crim. App. Sept. 26, 2012), appeal de- 
nied, — S.W.3d —, 2013 Tenn. LEXIS 211 
(Tenn. Feb. 25, 2013), cert. denied, Mathis v. 
Tennessee, 187 L. Ed. 2d 51, 184 S. Ct. 60, — 
U.S. —, 2013 U.S. LEXIS 5552 (U.S. 2018). 

Petitioner was not entitled to coram nobis 
relief because the petition was untimely, peti- 
tioner did not show that the statute of limita- 
tions should be tolled, petitioner did not show 
that he was not at fault in not previously 
presenting statements from a codefendant and 
other witnesses, petitioner did not show how 
police reports of other robberies would have 
been relevant at his own trial, and petitioner 
did not demonstrate that any newly-discovered 
evidence might have resulted in a different 
judgment. Campbell v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 542 (Tenn. Crim. 
App. June 25, 2013), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 941 (Tenn. Nov. 183, 
2013), cert. denied, Campbell v. Tennessee, 189 
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L. Ed. 2d 188, 134 S. Ct. 2307, — U.S. —, 2014 
U.S. LEXIS 3415 (U.S. 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 583 (Tenn. July 
14, 2014). 

In a first degree premeditated murder case, a 
petition for a writ of error coram nobis was 
properly dismissed as untimely; the one-year 
statute of limitations for such proceedings was 
not tolled based on newly discovered evidence 
because petitioner knew at the time of trial 
about statements he made to police. At a hear- 
ing, trial counsel testified that he knew of the 
statement that petitioner made on the night of 
his arrest and possessed a copy of that state- 
ment; moreover, trial counsel stated that both 
petitioner and his wife testified at trial about 
the victim’s assault on petitioner. Meeks v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 115 (Tenn. Crim. App. Feb. 20, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
496 (Tenn. June 11, 2015). 

In a case in which an inmate claimed that he 
was ineligible for the death penalty because he 
was intellectually disabled and that his murder 
conviction violated principles of double jeop- 
ardy, the court of criminal appeals concluded 
that the inmate’s petition for a writ of error 
coram nobis was barred by the one-year statute 
of limitations provided in T.C.A. § 27-7-103, 
and that due process did not require tolling of 
the statute of limitations. Dellinger v. State, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 669 
(Tenn. Crim. App. Aug. 18, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 334 
(Tenn. May 6, 2016). 

Petitioner, who appealed the dismissal of his 
petition for a writ of error coram nobis which 
alleged newly discovered evidence, failed to 
meet his burden of proving that due process 
required tolling of the one-year statute of limi- 
tations. Petitioner’s claim of newly discovered 
evidence did not constitute a “later-arising” 
claim because the evidence at issue existed long 
before petitioner’s trial, and there was no evi- 
dence presented that the exercise of reasonable 
diligence would not have led to a timely discov- 
ery of the new information. Rome v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 232 
(Tenn. Crim. App. Mar. 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 607 
(Tenn. Aug. 19, 2016). 

Because the convictions that mandated de- 
fendant’s compliance with the sexual offender 
registry were not evidence of actual innocence 
that would have changed the course of trial, the 
trial court found that the statute of limitation 
for the writ of error coram nobis should not be 
tolled. Dalton v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. May 
5, 2016). 

Because the Tennessee Sexual Offender and 
Violent Sexual Offender Registration, Verifica- 
tion, and Tracking Act included defendant’s 
convictions for aggravated kidnapping and es- 
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pecially aggravated kidnapping as sexual of- 
fenses since 2006, the issue regarding the re- 
quirement that defendant register as a sex 
offender did not arise after the limitations 
period, and the exercise of reasonable diligence 
would have led to a timely discovery of the 
requirement that he had to register as a sex 
offender, the statute of limitations for the writ 
of error coram nobis was not be tolled. Dalton v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. May 5, 2016). 

Due process considerations did not toll the 
statute of limitations for either of the grounds 
raised by defendant in a pro se petition for 
coram nobis relief because the grounds for 
relief did not arise after the commencement of 
the limitations period as the State of Tennessee 
provided the purportedly, newly discovered 
notes in investigative files to defendant prior to 
the trial and defendant had tried to use the 
purportedly, newly discovered telephone re- 
cordings in an earlier motion to suppress. Willis 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 488 (Tenn. Crim. App. July 7, 2016). 

Petitioner’s judgment was entered on August 
28, 1997, which became final 30 days later, yet 
his petition for writ of error coram nobis was 
not filed until outside the statute of limitations 
under T.C.A. § 27-7-103, which was not tolled 
by due process; despite petitioner’s testimony 
that he was unaware of certain evidence until 
2014, his grounds did not arise after the statute 
of limitations commenced, there was no expla- 
nation as to why he waited nearly 17 years to 
request his file, and there was accredited testi- 
mony that trial counsel was given a copy of the 
file before the first trial. Miller v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 400 
(Tenn. Crim. App. May 17, 2017). 

Writ was filed approximately 10 years after 
the limitations period had run, and due process 
did not require tolling because the linguistics 
expert’s findings did not tend to show that a 
different verdict might have resulted if peti- 
tioner had testified with the assistance of an 
interpreter; petitioner’s ability to speak Eng- 
lish had been previously litigated and each 
time it was held that his English skills were 
sufficient not to require an interpreter. Young 
Bok Song v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 404 (Tenn. Crim. App. May 
17, 20L)). 


15. Petition Properly Denied. 

Petitioner’s application for a writ of error 
coram nobis was untimely because it was filed 
nearly twenty-eight years after the judgments 
became final, and due process did not require 
tolling the one-year statute of limitations; peti- 
tioner was on notice that the federal habeas 
corpus proceeding did not toll the statute of 
limitations for the state action, and he waited 
an additional three and one-half years to file 
his coram nobis claim. King v. State, — S.W.3d 
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—, 2015 Tenn. App. LEXIS 427 (Tenn. Ct. App. 
May 28, 2015). 

Trial court properly dismissed as untimely 
appellant’s petition for writ of error coram 
nobis. Appellant’s judgment became final in 
2008, but appellant did not file his petition for 
a writ of error coram nobis until 2014, well 
outside the one-year statute of limitations pe- 
riod set forth in T.C.A. § 27-7-103. Brown v. 
State, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 858 (Tenn. Crim. App. Nov. 15, 2016). 

There was accredited testimony of an open 
file discovery policy at the district attorney’s 
office, and petitioner failed to provide any evi- 
dence other than his belief that statements 
were withheld by the State, and the coram 
nobis court did not abuse its discretion in 
denying relief under T.C.A. § 27-7-103. Miller 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 400 (Tenn. Crim. App. May 17, 2017). 

While impeachment evidence could serve as 
a basis for coram nobis relief under T.C.A. 
§ 27-7-103, petitioner had not established that 
this evidence alone might have led to a differ- 
ent outcome, and petitioner was not entitled to 
relief. Miller v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 400 (Tenn. Crim. App. May 
17, 2017). 
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16. Affirmative Defense. 

Because the State did not raise the statute of 
limitations as an affirmative defense, the court 
of criminal appeals had to consider the merits 
of the petition for a writ of coram nobis. Bur- 
gess v. State, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 926 (Tenn. Crim. App. Nov. 19, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 227 (Tenn. Mar. 22, 2016). 

Although the trial court concluded that the 
petition for writ of error coram nobis was time 
barred, the State did not plead the statute of 
limitations as an affirmative defense in the 
trial court, and thus, the court of criminal 
appeals considered the petition on its merits. 
Nunley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 162 (Tenn. Crim. App. Mar. 3, 
ZOD), 

Petitioner was given notice that his petition 
for writ of error coram nobis under T.C.A. 
§ 27-7-103 might be barred by the statute of 
limitations because he specifically addressed 
the late filing of the petition in his petition, and 
thus the State did not waive the statute of 
limitations defense. Young Bok Song v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 404 
(Tenn. Crim. App. May 17, 2017). 


Before such order shall operate as a supersedeas, the party applying shall 
give bond, with good security, in double the amount of the judgment, condi- 
tioned to abide by and perform the judgment or decree of the court. 


History. 
Code 1858, § 3112; Shan., § 4840; Code 
1932, § 8973; T.C.A. (orig. ed.), § 27-704. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 56. 


NOTES TO DECISIONS 


1. Money Decree. 
Money decree will not be superseded without 


bond, as required by this section. Clark v. 
Henderson, 1 Cooper’s Tenn. Ch. 506 (1873). 


27-7-105. Notice to opposite party. 


Notice of the suing out of the writ shall be served on the opposite party, or 
that party’s attorney, at least ten (10) days prior to the term of the court to 
which the writ is returnable, or the cause shall be continued to the next 
succeeding term, unless the party entitled to notice consents to a trial at the 
first term. 


History. 
Code 1858, § 3113; Shan., § 4841; Code 
1932, § 8974; T.C.A. (orig. ed.), § 27-705. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 56. 
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NOTES TO DECISIONS 


Analysis 


1. Time Limitations. 
2. Petition Denied. 


1. Time Limitations. 

Trial court did not err in tolling the statute of 
limitations because petitioner obtained alleged 
newly discovered evidence after the limitations 
period commenced, and petitioner filed his ap- 
plication for writ of error coram nobis less than 
one year after he gained access to the evidence; 
a strict application of the limitations period 
would effectively deny petitioner a reasonable 
opportunity to present his claim. Wilson v. 
State, 367 S.W.3d 229, 2012 Tenn. LEXIS 288 
(Tenn. Apr. 20, 2012). 


2. Petition Denied. 

Court of criminal appeals erred in reversing 
the trial court’s order dismissing petitioner’s 
application for a writ of error coram nobis 
because the assistant district attorney’s hand- 
written note petitioner discovered was not 
newly discovered evidence on which a petition 
for writ of error coram nobis could be based; the 
handwritten note recording the assistant pros- 
ecutor’s impressions as to the credibility of 
witnesses qualified as a memorandum pre- 
pared in anticipation of trial and constituted 
work product under Tenn. R. Crim. P. 16(a)(2), 
and thus, the note was neither discoverable nor 
admissible. Wilson v. State, 367 S.W.3d 229, 
2012 Tenn. LEXIS 288 (Tenn. Apr. 20, 2012). 


27-7-106. Failure to try at first term. 


If the matter is not tried at the first term after the writ is sued out, the court 
may discharge the supersedeas, upon the motion of the adverse party, and the 
supersedeas’s denial on oath of the facts alleged in the petition, upon taking a 
refunding bond, with good security, to perform the judgment in case the suit 


should be eventually decided in favor of the party suing out the writ. 


History. 
Code 1858, § 3118; Shan., § 4846; Code 
1932, § 8979; T.C.A. (orig. ed.), § 27-706. 


NOTES TO DECISIONS 


Analysis 


Assignment of Errors. 
—Failure to File. 

. —Rules of Pleading. 

. —Testing Sufficiency. 

. Traverse of Petition — Effect. 
. Errors Subject to Correction. 


. Assignment of Errors. 
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. —Failure to File. 

The failure to assign errors, the assignment 
being in the nature of a declaration, may be 
taken advantage of as the failure to declare in 
other actions may. Crouch v. Mullinix, 48 Tenn. 
478, 1870 Tenn. LEXIS 94 (1870); Carney v. 
McDonald, 57 Tenn. 232, 1872 Tenn. LEXIS 
419 (1872). 

A petition for writ of error coram nobis will be 
dismissed by judgment by default and the su- 
persedeas discharged where the petitioner fails 
to file assignment of errors. Carney v. John 
McDonald Co., 1 Shannon’s Cases 235 (1872). 


3. —Rules of Pleading. 

The assignment of errors of fact having been 
filed, the rules of pleading in actions at law 
obtain. Crouch v. Mullinix, 48 Tenn. 478, 1870 


Tenn. LEXIS 94 (1870); Carney v. McDonald, 57 
Tenn. 232, 1872 Tenn. LEXIS 419 (1872). 


4, —Testing Sufficiency. 

The assignment of errors should embrace the 
grounds of the application and the grounds of 
the defense (and the grounds of the defense are 
the grounds upon which the judgment should 
be annulled), and a general demurrer to the 
whole assignment will be sufficient to dismiss 
the writ, if the reasons assigned for the appli- 
cation are insufficient; and, a fortiori, if both 
reasons for the application and the errors as- 
signed are insufficient. Bolling v. Anderson, 1 
Cooper’s Tenn. Ch. 127 (1878). 


5. Traverse of Petition — Effect. 

Where there is no assignment of errors in 
facts, the defendant’s plea, traversing the facts 
stated in the petition, does not form any issue. 
Crawford v. Williams, 31 Tenn. 341, 1851 Tenn. 
LEXIS 82 (1851). 


6. Errors Subject to Correction. 

An appeal in the nature of a writ of error does 
not vacate, but only suspends the judgment of 
the court below, and no errors can be corrected 
except those committed against the party pros- 
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ecuting writ or appeal. Gallena v. Sudheimer, 
56 Tenn. 189, 1872 Tenn. LEXIS 125 (1872). 


27-7-107. Rules — Orders of publication. 


The court may order publication for nonresident defendants, who have no 
known agent or attorney in the state, and may prescribe rules for the 
assignment of errors, making issues thereon, and for all such other matters as 
are necessary to give full effect to this proceeding. , 


History. Textbooks. 


Code 1858, § 3115; Shan., § 4843; Code 
1932, § 8976; T.C.A. (orig. ed.), § 27-707. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 56. 


NOTES TO DECISIONS 


1. Assignment of Errors. 

The grounds on which the reversal of the 
former judgment is asked must be stated in the 
petition and these grounds must be made the 
basis of the issue to be presented in a more 


formal assignment of errors, to be made under 
the direction of the court. Elliott v. R. C. 
McNairy & Co., 60 Tenn. 342, 1872 Tenn. 
LEXIS 504 (1873). 


27-7-108. Judgment against plaintiff in error. 


In all cases of affirmance of the judgment, or dismissal of the writ for any 
cause, where the original judgment has been superseded, judgment shall be 
rendered against the plaintiff in error and any sureties for the amount of the 
former judgment, with interest at the rate of twelve and one-half percent 


(12'2%) per annum from the rendition thereof, and all costs. 


History. 
Code 1858, § 3114; Shan., § 4842; Code 
1932, § 8975; T.C.A. (orig. ed.), § 27-708. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 56. 


NOTES TO DECISIONS 


Analysis 


1. Judgment for Petitioner — Requisite. 
2. Appellate Court’s Jurisdiction. 


1. Judgment for Petitioner — Requisite. 

In a proceeding by writ of error coram nobis, 
where the case is adjudicated in favor of the 
petitioner, the proper judgment to be entered is 
that the judgment complained of and sought to 
be avoided shall be annulled, and for the costs 
of the proceeding; and it is error to order that 
the original cause be reinstated on the docket 
for a new trial, for the judgment upon the writ 
of error coram nobis is final, as relates to the 
former judgment and suit. Crawford v. Wil- 
hams, 31 Tenn. 341, 1851 Tenn. LEXIS 82 
(1851); Anderson & Co. v. Hagge, 3 Shan. 672 
(1875). 


Where the original judgment sought to be 
reversed and annulled upon writ of error coram 
nobis has been paid, the court, upon vacating 
and annulling such judgment, cannot legally 
render judgment for the refundment of the 
money so paid. Bigham v. Brewer, 36 Tenn. 432, 
1857 Tenn. LEXIS 27 (1856). 


2. Appellate Court’s Jurisdiction. 

An appeal from an order of lower court over- 
ruling a demurrer to the petition for writ brings 
up only the court’s action thereon, and the 
Supreme Court is without jurisdiction although 
the judgment in the original case exceeded 
$1,000, and the cause should be transferred to 
the court of civil appeals. Wright v. Curtis, 145 
Tenn. 623, 237 S.W. 1103, 1921 Tenn. LEXIS 98 
(1922). 
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Section 


27-8-101. 
27-8-102. 
27-8-103. 
27-8-104. 
27-8-105. 
27-8-106. 
27-8-107. 
27-8-108. 
27-8-109. 
27-8-110. 
27-8-111. 
27-8-112. 
27-8-113. 
27-8-114. 
27-8-115. 
27-8-116. 


CERTIORARI AND SUPERSEDEAS 


CHAPTER 8 
CERTIORARI AND SUPERSEDEAS 


Constitutional basis. 

Cases in which writ lies. 

Levy not required. 

Power of circuit and chancery courts. 
Power of general sessions judges. 
Petition. 

Return to circuit courts. 

Amount of supersedeas. 

Part of judgment involved. 
Prosecution bond. 

Security for costs. 

Supersedeas. 

Supersedeas on pauper’s application. 
Action after refusal of supersedeas. 
Time of trial. 

Determination on motion to quash or dismiss. 


27-8-101 


27-8-117. Judgment for applicant. 
27-8-118. Judgment against applicant. 


27-8-101. Constitutional basis. 


The writ of certiorari may be granted whenever authorized by law, and also 
in all cases where an inferior tribunal, board, or officer exercising judicial 
functions has exceeded the jurisdiction conferred, or is acting illegally, when, 
in the judgment of the court, there is no other plain, speedy, or adequate 
remedy. This section does not apply to actions governed by the Tennessee Rules 


of Appellate Procedure. 


History. 

Code 1858, § 3123 (deriv. Const. 1834, art. 6, 
§ 10); Shan., § 4853; Code 1932, § 8989; 
T.C.A. (orig. ed.), § 27-801; Acts 1981, ch. 449, 
o. 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 10. 


Cross-References. 

Certiorari against invalid distress warrant, 
§ 67-4-109(b). 

Clerk’s fees, § 8-21-401. 

Review of boards and commissions, title 27, 
ch. 9. 


Section to Section References. 

This chapter is referred to in §§ 13-7-409, 
68-221-1106. 

This section is referred to in §§ 45-4-1118, 
69-3-124. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 363. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 31; 4 Tenn. Juris., Bail and 
Recognizance, § 1; 5 Tenn. Juris., Carriers, 
§ 58;5 Tenn. Juris., Certiorari, §§ 2,3, 5,9, 10, 


11, 18, 40, 59; 10 Tenn. Juris., Employer and 
Employee § 5; 8 Tenn. Juris., Criminal Proce- 
dure, § 26; 14 Tenn. Juris., Habeas Corpus, 
§ 11; 16 Tenn. Juris., Intoxicating Liquors, § 9; 
17 Tenn. Juris., Justices of Peace and General 
Sessions Courts, §§ 41, 42. 


Law Reviews. 

Administrative Law — 1954 Tennessee Sur- 
vey, 7 Vand. L. Rev. 733. 

Administrative Law — 1955 Tennessee Sur- 
vey (Paul H. Sanders), 8 Vand. L. Rev. 940. 

Administrative Law — 1961 Tennessee Sur- 
vey (Val Sanford), 14 Vand. L. Rev. 1115. 

An Examination of The Tennessee Law of 
Administrative Procedure (George Street 
Boone), 1 Vand. L. Rev. 339. 

Appellate Procedure — Ripeness for Review 
by Appeal or Certiorari, 23 Tenn. L. Rev. 1033. 

Constitutional Law — 1954 Tennessee Sur- 
vey, 7 Vand. L. Rev. 763. 

Judicial Review of Administrative Action in 
Tennessee—Scope of Review, 23 Tenn. L. Rev. 
349. 

Judicial Review under the Tennessee Uni- 
form Administrative Procedures Act — An Up- 
date (Ben H. Cantrell), 13 Mem. St. U.L. Rev. 
589 (1984). 
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Methods of Judicial Review over Administra- 
tive Actions in Tennessee, 13 Mem. St. U.L. 
Rev. 657 (1984). 

Procedure — 1963 Tennessee Survey (Wil- 
liam J. Harbison), 17 Vand. L. Rev. 1108. 

Procedure and Evidence — 1959 Tennessee 
Survey (Edmund M. Morgan), 12 Vand. L. Rev. 
1281. 

Procedure and Evidence — 1961 Tennessee 
Survey (Edmund M. Morgan), 14 Vand. L. Rev. 
1353. 

Remedies other than the Tennessee Uniform 
Administrative Procedures Act “Contested 
Case” Approach to Dealing with State and 
Local Governmental Action (John Beasley), 13 
Mem. St. U.L. Rev. 619 (1984). 

Report on Administrative Law to the Tennes- 
see Law Revision Commission, 20 Vand. L. Rev. 
Worle 

Review of Administrative Decisions by Writ 
of Certiorari in Tennessee (Ben H. Cantrell), 4 
Mem. St. U.L. Rev. 19. 

Tennessee Appellate Procedure and the Uni- 
form Administrative Procedures Act (William J. 
Harbison), 6 Mem. St. U.L. Rev. 291. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 

The Pre-Hearing Stage of Contested Cases 
under the Tennessee Uniform Administrative 
Procedures Act (L. Harold Levinson), 13 Mem. 
St. U.L. Rev. 465 (1984). 
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The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, II. Initia- 
tion of An Appeal (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 4. 

The Scope of Judicial Review of Administra- 
tive Actions in Tennessee (William H. Ewing, 
Jr.), 2 Mem. St. U.L. Rev. 144. 

The Tennessee Court System (Frederic S. 
LeClercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 

The Tennessee Department of Revenue and 
the Uniform Administrative Procedures Act 
(Mike Norton), 6 Mem. St. U.L. Rev. 308. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, III. 
Some Noteworthy Features of the Rules (John 
L. Sobieski, Jr.); 45 Tenn. L. Rev. 180. 


Attorney General Opinions. 

State’s remedies to prevent general sessions 
court from improperly reducing a criminal of- 
fense, OAG 88-80, 1988 Tenn. AG LEXIS 74 
(4/7/88). 

The statutory writ of certiorari is a process 
for obtaining judicial review of an inferior tri- 
bunal’s decisions, and the writ process itself 
does not create or constitute any substantive 
legal cause of action. OAG 15-09, 2015 Tenn. 
AG LEXIS 10 (2/2/15). 


NOTES TO DECISIONS 


Analysis 


1. Nature and Scope of Remedy. 

2. —Generally. 

3. —Common Law. 

4. —Common Law and Statutory Certiorari 
Distinguished. 

5. —Substitute for Appeal. 

6. —Right of Appeal — Effect as to Writ. 

7. —Discretion as to Issuance. 

8. —Diligence. 

9. —Trial De Novo. 

10. —Review by Supreme Court. 

11. Grounds for Writ. 

12. —Excess and Want of Jurisdiction as 
Grounds. 

13. —“Acting Illegally” — Meaning. 

14. Use of Writ — Examples. 

15. —Challenge of Administrative Action. 

16. —Deprivation of Procedural Rights. 

17. —Error of Court of Appeals. 

18. —Cognovit Note Default — Limitations. 

19. —Bill of Exceptions — Inability to File. 

20. —Review of Interlocutory Decree. 

21. —Judgment or Decree Not Final. 

22. —Review of Commission Findings. 

23. —Removal from Justice Court. 

24. —Suspension of Municipal Officer. 


25. —Review of Legislative Action. 

26. — —Mistaken Use of Certiorari. 

27. Procedure and Practice. 

28. —Allegations of Petition. 

29. —Choosing Between Common Law and 
Statutory Writ. 

30. —Extension of Time for Filing. 

31. —Proof by Affidavits. 

32. Writ Denied. 

33. Appeal from Refusal of Certiorari. 

34. Criminal Cases. 


1. Nature and Scope of Remedy. 

Tennessee Const., art. VI, § 10 does not re- 
strict the use of the common law writ of certio- 
rari but serves as a guaranty of the continuance 
of a power which was already vested. Puckett v. 
Broome, 53 Tenn. App. 663, 385 S.W.2d 762, 
1964 Tenn. App. LEXIS 134 (Tenn. Ct. App. 
1964). 

Where the county and its officials had no 
right to question the legality of the state board 
of equalization, such a situation was intoler- 
able, unreasonable and contrary to the intent of 
the Constitution and statutes. Polk County v. 
State Board of Equalization, 484 S.W.2d 49, 
1972 Tenn. App. LEXIS 344 (Tenn. Ct. App. 
1972). 
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The procedural framework for review under 
both the common law and statutory writs ap- 
pears in ch. 9 of this title. Fairhaven Corp. v. 
Tennessee Health Facilities Com., 566 S.W.2d 
885, 1976 Tenn. App. LEXIS 270 (Tenn. Ct. 
App. 1976). 

A petitioner is not justified in deciding for 
himself that the courts of Tennessee will deny 
him relief on his claim for procedural reasons, 
and before bringing any claim to federal court, 
the petitioner must be sure that he has first 
taken it to the state courts; that is the require- 
ment of the vital exhaustion-of-remedies doc- 
trine. Wright v. Trammell, 647 F. Supp. 1, 1985 
U.S. Dist. LEXIS 19942 (M.D. Tenn. 1985), 
affd, 802 F.2d 461, 1986 U.S. App. LEXIS 
27817 (6th Cir. Tenn. 1986). 

The writ of certiorari lies at common law to 
review and supervise the proceedings of infe- 
rior tribunals, but does not take the place of 
appeal or writ of error, and brings up the entire 
record to determine whether there has been an 
excess or absence of jurisdiction, or failure to 
proceed according to the essential require- 
ments of the law. Clark v. Metropolitan Govern- 
ment of Nashville & Davidson County, 827 
S.W.2d 312, 1991 Tenn. App. LEXIS 815 (Tenn. 
Ct. App. 1991). 

Review under the common law writ is limited 
to whether the inferior board or tribunal (1) has 
exceeded its jurisdiction, or (2) has acted ille- 
gally, arbitrarily, or fraudulently. Citizens for 
Collierville v. Town of Collierville, 977 S.W.2d 
321, 1998 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1998). 


2. —Generally. 

Certiorari will lie in a proper case, and is a 
substantive mode for the correction of errors to 
which a party is entitled as a matter of right as 
much as to any other mode for the correction of 
errors of inferior tribunals. Tennessee C. R. Co. 
v. Campbell, 109 Tenn. 640, 75 S.W. 1012, 1902 
Tenn. LEXIS 96 (19083). 

Where general sessions judges revoked 
power of bail bondsmen and bondsmen in order 
to review such decision obtained certiorari from 
the circuit court and there was a difference of 
opinion as to whether permitting the giving of 
bonds was a ministerial or discretionary power 
of the court the Supreme Court on appeal 
considered it as having been brought to the 
circuit court by certiorari rather than by man- 
damus which would have been the proper rem- 
edy if the duty to permit bond had been minis- 
terial. Taylor v. Waddey, 206 Tenn. 497, 334 
S.W.2d 733, 1960 Tenn. LEXIS 388 (1960). 

The common law writ of certiorari is an 
extraordinary remedy which is embodied in 
this section and generally is to be utilized 
where an inferior tribunal is acting illegally, 
has exceeded its jurisdiction or where there is 
no other plain, speedy or adequate remedy. 
Foster v. First Nat'l Bank, 221 Tenn. 688, 430 
S.W.2d 450, 1968 Tenn. LEXIS 495 (1968). 


CERTIORARI AND SUPERSEDEAS 


27-8-101 


This section provides for the so-called com- 
mon law writ of certiorari. Fairhaven Corp. v. 
Tennessee Health Facilities Com., 566 S.W.2d 
885, 1976 Tenn. App. LEXIS 270 (Tenn. Ct. 
App. 1976). 

This section provides for the so-called com- 
mon-law writ of certiorari while § 27-8-102 
provides for the so-called statutory writ. Davi- 
son v. Carr, 659 S.W.2d 361, 1983 Tenn. LEXIS 
731 (Tenn. 1983). 


3. —Common Law. 

The writ of certiorari was a remedy in civil 
cases at common law, though its earliest use 
was as a remedy in criminal cases. Conners v. 
Knoxville, 136 Tenn. 428, 189 S.W. 870, 1916 
Tenn. LEXIS 147 (1916). 

The writ of certiorari lies at common law to 
review and supervise the proceedings of infe- 
rior tribunals by a superior tribunal, but does 
not take the place of appeal or writ of error, and 
brings up the entire record to determine 
whether there has been an absence or excess of 
jurisdiction, or failure to proceed according to 
the essential requirements of the law. Conners 
v. Knoxville, 1386 Tenn. 428, 189 S.W. 870, 1916 
Tenn. LEXIS 147 (1916); State ex rel. McMor- 
rough v. Hunt, 137 Tenn. 243, 192 S.W. 931, 
1916 Tenn. LEXIS 75 (1917); Jones v. State ex 
rel. Juvenile Court, 139 Tenn. 547, 201 S.W. 
760, 1918 Tenn. LEXIS 4 (1918); Binford v. 
Carline, 9 Tenn. App. 364, — S.W.2d —, 1928 
Tenn. App. LEXIS 246 (Tenn. Ct. App. 1928); 
State ex rel. McCabe ex rel. v. American Trust 
Co., 161 Tenn. 570, 32 S.W.2d 1036, 1930 Tenn. 
LEXIS 41 (1930); Campbell v. Lee, 12 Tenn. 
App. 293, — S.W.2d —, 1930 Tenn. App. LEXIS 
66 (Tenn. Ct. App. 1930). 

The common law use of the writ of certiorari, 
was always to review proceedings of an inferior 
tribunal at an intermediate stage, and never to 
review a cause after final judgment. Bragg v. 
Boyd, 193 Tenn. 507, 246 S.W.2d 575, 1952 
Tenn. LEXIS 317 (1952). 

Courts review only questions of law under 
common law writ of certiorari. Hoover Motor 
Exp. Co. v. Railroad & Public Utilities Com., 
195 Tenn. 593, 261 S.W.2d 233, 1953 Tenn. 
LEXIS 384 (1953). 

If a writ of certiorari is issued exclusively 
under this section it is equivalent to a common 
law writ of certiorari and the hearing in the 
circuit court must be limited to the question 
whether or not the inferior tribunal, board or 
officer has exceeded the jurisdiction conferred 
or is acting illegally. Roberts v. Brown, 43 Tenn. 
App. 567, 310 S.W.2d 197, 1957 Tenn. App. 
LEXIS 137 (Tenn. Ct. App. 1957). 

This statute is merely declaratory of the 
common law. McGee v. State, 207 Tenn. 431, 
340 S.W.2d 904, 1960 Tenn. LEXIS 476 (1960); 
Hewgley v. Trice, 207 Tenn. 466, 340 S.W.2d 
918, 1960 Tenn. LEXIS 482 (1960). 

If an inferior tribunal, board or officer is 
exercising judicial functions either the common 
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law or statutory writ may be employed to 
review such action but review under the com- 
mon law writ is limited to a determination of 
whether the inferior tribunal, board or officer 
exercising judicial functions has exceeded the 
jurisdiction conferred or is acting illegally. 
Boyce v. Williams, 215 Tenn. 704, 389 S.W.2d 
272, 1965 Tenn. LEXIS 643 (1965); Pack v. 
Royal-Globe Ins. Cos., 224 Tenn. 452, 457 
S.W.2d 19, 1970 Tenn. LEXIS 343 (1970). 

Question of jurisdiction of criminal court to 
revoke corporate charter in suit to abate public 
nuisance and revoke corporate charter was 
subject to review by Supreme Court under 
petition for writ of certiorari. Pan-O-Ram Club, 
Inc. v. State, 217 Tenn. 137, 395 S.W.2d 808, 
1965 Tenn. LEXIS 526 (1965). 

On review of disapproval of rate increase by 
commissioner of insurance and banking (now 
commissioner of commerce and insurance) by 
common law writ of certiorari, circuit court was 
not entitled to substitute its judgment for that 
of the commissioner or to make finding that 
filing was to be deemed approved by commis- 
sioner. Pack v. Royal-Globe Ins. Cos., 224 Tenn. 
452, 457 S.W.2d 19, 1970 Tenn. LEXIS 343 
(1970). 

“Certiorari” at common law performed the 
function of aid to a review and supervision of 
the proceedings of inferior boards and tribunals 
by a superior tribunal, not taking the place of 
appeal or writ of error, but bringing up the 
entire record in order to a determination 
whether there had been an absence or excess of 
jurisdiction, or a failure to proceed according to 
the essential requirements. of the law. Lutz v. 
John Bouchard & Sons Co., 575 S.W.2d 7, 1974 
Tenn. App. LEXIS 148 (Tenn. Ct. App. 1974). 

A misapplication of a principle of law by the 
Board of Claims will not invoke a right to 
review of its findings by the common-law writ of 
certiorari. Henry v. Board of Claims, 638 
S.W.2d 825, 1982 Tenn. App. LEXIS 382 (Tenn. 
Ct. App. 1982). 

When defendants filed petitions for writs of 
certiorari in the Tennessee Court of Criminal 
Appeals contesting trial courts’ denials of de- 
fendants’ petitions for expungement of dis- 
missed criminal charges, defendants’ failure to 
comply with T.C.A. § 27-8-106 did not deprive 
the appellate court of jurisdiction because: (1) 
the statute applied to writs of certiorari in civil 
cases, so defendants’ cases were reviewed by a 
common law writ of certiorari; and (2) no stat- 
ute imposed similar procedural requirements 
on petitions for writs of certiorari in criminal 
cases. State v. L.W., 350 S.W.3d 911, 2011 Tenn. 
LEXIS 759 (Tenn. Aug. 17, 2011). 


4. —Common Law and Statutory Certio- 
rari Distinguished. 

The common law writ of certiorari, as distin- 

guished from the statutory writ, or certiorari in 

lieu of an appeal, does not lie for the correction 
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of technical or formal errors, not affecting the 
jurisdiction or power, nor for the correction of 
defects that are not radical, or not amounting to 
an illegality that is fundamental, as distin- 
guished from an irregularity. State ex rel. 
McMorrough v. Hunt, 137 Tenn. 243, 192 S.W. 
931, 1916 Tenn. LEXIS 75 (1917). 

Common law writ is limited to an external 
examination of the validity of the proceedings 
of the inferior tribunal and does not review the 
judgment on the law or the facts, but such 
limitation will not affect the use of statutory 
certiorari in lieu of appeal where a party has 
been deprived of right to appeal without fault of 
his own. Cummings v. Patterson, 54 Tenn. App. 
75, 388 S.W.2d 157, 1964 Tenn. App. LEXIS 147 
(Tenn. Ct. App. 1964). 

If an inferior tribunal, board or officer is 
exercising judicial functions either the common 
law or statutory writ may be employed to 
review such action but review under the com- 
mon law writ is limited to a determination of 
whether the inferior tribunal, board or officer 
exercising judicial functions has exceeded the 
jurisdiction conferred or is acting illegally. 
Boyce v. Williams, 215 Tenn. 704, 389 S.W.2d 
272, 1965 Tenn. LEXIS 643 (1965). 


5. —Substitute for Appeal. 

Writ of certiorari to review actions of city 
board the decisions of which are made final by 
private act would not lie as a substitute for 
appeal; the writ must be limited to its common 
law functions of securing a judicial determina- 
tion of the legality of the board’s action. Cox v. 
Bristol, 28 Tenn. App. 136, 187 S.W.2d 637, 
1944 Tenn. App. LEXIS 73 (Tenn. Ct. App. 
1944). 

Certiorari cannot be resorted to as a substi- 
tute for appeal except when a case is made out 
in the petition showing that the appeal was 
defeated (1) by the oppressive or erroneous act 
of the court, (2) by the willful or negligent act of 
the clerk, (3) by the contrivance or procurement 
of the adverse party, (4) by inevitable accident, 
or (5) by the blameless misfortune of the peti- 
tioner. Uselton v. Price, 41 Tenn. App. 134, 292 
S.W.2d 788, 1956 Tenn. App. LEXIS 161 (Tenn. 
Ct. App. 1956). 

Certiorari as a substitute for appeal from 
justice of the peace (now general sessions) court 
may properly be allowed upon a showing of 
inability to give security within the statutory 
time and due diligence in the attempt to have 
the appeal perfected. Uselton v. Price, 41 Tenn. 
App. 134, 292 S.W.2d 788, 1956 Tenn. App. 
LEXIS 161 (Tenn. Ct. App. 1956). 

Where defendants to suit in justice of the 
peace (now general sessions) court arising out 
of automobile accident which was brought in 
the county of the accident as authorized by 
§ 20-402 (repealed) were unable to procure 
appeal bond in the county of the suit because 
they were residents of another county but upon 
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returning to the county of their residence 
mailed appeal bond to justice of the peace 
within such time as to have normally reached 
the justice of the peace within the statutory 
time allowed for appeal but such bond did not 
in fact reach the justice within that time, de- 
fendants were properly granted certiorari and 
supersedeas removing the cause to the circuit 
court. Uselton v. Price, 41 Tenn. App. 134, 292 
S.W.2d 788, 1956 Tenn. App. LEXIS 161 (Tenn. 
Ct. App. 1956). 


6. —Right of Appeal — Effect as to Writ. 

Under Tenn. Const., art. VI, § 10, and under 
this Code, the existence of a right of appeal does 
not bar the issuance of the common law writ of 
certiorari. The affirmative provision was not 
intended to work a change in the common law 
function of the writ as a supervisory or super- 
intending writ. Conners v. Knoxville, 136 Tenn. 
428, 189 S.W. 870, 1916 Tenn. LEXIS 147 
(1916); State ex rel. McMorrough v. Hunt, 137 
Tenn. 248, 192 S.W. 931, 1916 Tenn. LEXIS 75 
(1917). 

There being the right of appeal from a deci- 
sion made in a habeas corpus case there was no 
ground for writ of certiorari. Tragle v. Burdette, 
222 Tenn. 531, 438 S.W.2d 736, 1969 Tenn. 
LEXIS 458 (1969). 

Although according to Adler, the rules of 
appellate procedure did not provide for an at- 
torney to appeal a trial court’s decision denying 
expungement of her records in a contempt 
action brought in an underlying divorce suit, 
the Supreme Court of Tennessee permitted an 
appeal to proceed as a petition for a writ of 
certiorari pursuant to T.C.A. § 27-8-10. Robin- 
son v. Fulliton, 140 S.W.3d 304, 2003 Tenn. App. 
LEXIS 789 (Tenn. Ct. App. 2003). 


7. —Discretion as to Issuance. 

While the issuance of a writ of certiorari is a 
matter within the discretion of the court, and a 
writ may be refused which would otherwise be 
issued where substantial justice has been 
reached by an inferior tribunal, or where public 
inconvenience or confusion would follow the 
writ, yet, where the Supreme Court had found 
that one removed from the office of chief of 
police of a city was entitled to a certiorari to 
review the removal, the contention that the 
court in its discretion might decline to enter- 
tain the writ is foreclosed, according to the 
great weight of authority. Knoxville v. Connors, 
139 Tenn. 45, 201 S.W. 1383, 1917 Tenn. LEXIS 
86 (1918). 

Certiorari to review the proceedings of an 
inferior tribunal is not granted as a matter of 
right but is issued in the judicial discretion of 
the court to prevent a substantial wrong. Usel- 
ton v. Price, 41 Tenn. App. 134, 292 S.W.2d 788, 
1956 Tenn. App. LEXIS 161 (Tenn. Ct. App. 
1956). 

The issuance of the common law writ of 
certiorari is a discretionary matter not to be 


CERTIORARI AND SUPERSEDEAS 


27-8-101 


issued as a matter of right. Hewgley v. Trice, 
207 Tenn. 466, 340 S.W.2d 918, 1960 Tenn. 
LEXIS 482 (1960); Boyce v. Williams, 215 Tenn. 
704, 389 S.W.2d 272, 1965 Tenn. LEXIS 643 
(1965). 

Although the complaint was incorrectly des- 
ignated as a suit for declaratory judgment, the 
court could treat plaintiffs’ complaint as a pe- 
tition for a common law writ of certiorari. 
McCallen v. Memphis, 786 S.W.2d 633, 1990 
Tenn. LEXIS 1038 (Tenn. 1990). 

While there is a statutory, procedural distinc- 
tion between common law certiorari and de- 
claratory judgment, there is no sound logic to 
maintain different standards of substantive re- 
view. Whether the action by the local govern- 
mental body is legislative or administrative in 
nature, the court should refrain from substitut- 
ing its judgment for the broad discretionary 
authority of the local governmental body. An 
invalidation of the action should take place only 
when the decision is clearly illegal, arbitrary, or 
capricious. McCallen v. Memphis, 786 S.W.2d 
633, 1990 Tenn. LEXIS 103 (Tenn. 1990). 

An action should be invalidated only if it 
constitutes an abuse of discretion, and if any 
possible reason exists to justify the action, such 
action should be upheld. Citizens for Collier- 
ville v. Town of Collierville, 977 S.W.2d 321, 
1998 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1998). 


8. —Diligence. 

Where defendant knew the time the cause 
was set for hearing but did not investigate until 
execution some four months later and after the 
passage of one regular term of court, he did not 
show due diligence and was not entitled to 
certiorari. Buell Gray Motors, Inc. v. Fanburg’s 
Garage, 202 Tenn. 648, 308 S.W.2d 410, 1957 
Tenn, LEXIS 450 (1957). 


9. —Trial De Novo. 

Where order of public utilities commission 
dismissed a complaint regarding unreasonably 
high rates, and petition for writ of certiorari 
was filed in circuit court, the relief sought was 
a trial de novo under certiorari as substitute for 
appeal. Williams v. Southern Bell Tel. & Tel. 
Co., 164 Tenn. 3138, 47 S.W.2d 758, 1931 Tenn. 
LEXIS 36 (1932). 


10. —Review by Supreme Court. 

The writ of certiorari operates to bring the 
cause from the lower court into the Supreme 
Court for review, and for such action by the 
Supreme Court as the facts and law warrant. 
Clements v. Roberts, 144 Tenn. 129, 230 S.W. 
30, 1920 Tenn. LEXIS 66 (1921), rehearing 
denied, 144 Tenn. 152, 231 S.W. 902, 1920 
Tenn. LEXIS 67 (1921). 

Where trial court and Supreme Court had 
previously sustained validity of annexation or- 
dinance and annexation procedure and same 
complainants filed suit in chancery court seek- 
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ing to enjoin collection of taxes in annexed area 
and same basic issues were involved as in 
previous proceeding, Supreme Court, on appli- 
cation of defendants, issued supersedeas as to 
action in chancery court and permanent injunc- 
tion against complainants in that suit but did 
not find it necessary to issue writ of certiorari 
where record in cause was filed with it in 
accordance with Supreme Court Rule 10 and 
such record could be fully considered. State ex 
rel. Stall v. Knoxville, 211 Tenn. 428, 365 
S.W.2d 433, 1963 Tenn. LEXIS 363 (1963). 

In a suit to review by means of the common 
law writ of certiorari, a motion for a new trial 
was not a prerequisite to the appeal under 
§ 27-3-103 (repealed). Glankler v. Memphis, 
481 S.W.2d 376, 1972 Tenn. LEXIS 343 (Tenn. 
1972). 

Supreme Court had jurisdiction under § 27- 
8-101 to review by writ of certiorari an inter- 
locutory order of Court of Criminal Appeals 
illegally dismissing petition for common law 
writ of certiorari and supersedeas seeking to 
have that court supersede and reverse judg- 
ment of criminal court which improperly, and 
without basis in law, granted discovery against 
state of tests, analysis and examinations made 
for state by Federal Bureau of Investigation 
and statements of codefendants. State v. 
Dougherty, 483 S.W.2d 90, 1972 Tenn. LEXIS 
360 (Tenn. 1972). 

Where the conditions of § 27-8-101, which 
authorizes the writ of certiorari in certain 
cases, as construed by decisional law, are met, 
the supreme court has the discretion to enter- 
tain a petition for the common law writ to 
review the action of the court of criminal ap- 
peals in granting or denying such a writ. Dear- 
borne v. State, 575 S.W.2d 259, 1978 Tenn. 
LEXIS 687 (Tenn. 1978). 


11. Grounds for Writ. 

Although the general rule is that the common 
law writ of certiorari should be restricted to 
those cases where an inferior tribunal has 
exceeded the jurisdiction conferred or is acting 
illegally and there is no other plain, speedy or 
adequate remedy, and that as a general propo- 
sition it does not lie to inquire into the correct- 
ness of the judgment where the court has 
jurisdiction, there are exceptions to the general 
rule which include, but are not restricted to, the 
following: (1) where the ruling of the court 
below represents a fundamental illegality; (2) 
where the ruling constitutes a failure to pro- 
ceed according to the essential requirements of 
the law; (3) where the ruling is tantamount to 
the denial to either party of a day in court; (4) 
where the action of the trial judge was without 
legal authority; (5) where the action of the trial 
judge constituted a plain and palpable abuse of 
discretion; (6) where either party has lost a 
right or interest that may never be recaptured. 
State v. Johnson, 569 S.W.2d 808, 1978 Tenn. 
LEXIS 630 (Tenn. 1978). 
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The scope of review under a common law writ 
of certiorari is limited to the inquiry of whether 
the administrative body has exceeded its juris- 
diction or acted illegally. Spunt v. Fowinkle, 572 
S.W.2d 259, 1978 Tenn. App. LEXIS 306 (Tenn. 
Ct. App. 1978). 

The violation of a taxpayer’s right to equal 
protection of the law constituted an illegality 
that was reviewable by the court on petition for 
writ of certiorari. Louisville & N. R. Co. v. 
Public Service Com., 493 F. Supp. 162, 1978 
U.S. Dist. LEXIS 17954 (M.D. Tenn. 1978), 
affd, 631 F.2d 426, 1980 U.S. App. LEXIS 
13669 (6th Cir. Tenn. 1980). 

The writ is available whenever an inferior 
tribunal is acting illegally or exceeding its ju- 
risdiction. Parker v. Turner, 626 F.2d 1, 1980 
U.S. App. LEXIS 15991 (6th Cir. Tenn. 1980). 

Denial of the attorney’s request that the trial 
court expunge the public records relating to the 
charge of criminal contempt was improper, 
where T.C.A. § 40-32-101(a)(1) applied insofar 
as the contempt charges were criminal in na- 
ture; further, the attorney’s petition was prop- 
erly treated as a petition for a writ of certiorari, 
because there was no right to appeal an unfa- 
vorable ruling on expungement and thus, there 
was no other plain, speedy, or adequate remedy 
without granting the writ. Robinson v. Fulliton, 
140 S.W.3d 304, 2003 Tenn. App. LEXIS 789 
(Tenn. Ct. App. 2003). 


12. —Excess and Want of Jurisdiction as 
Grounds. 

The Supreme Court may exercise its appel- 
late jurisdiction by certiorari and by original 
proceedings in aid of its appellate jurisdiction; 
and it may, by certiorari, assume jurisdiction 
before final decision of the lower court acting 
illegally. State ex rel. Conner v. Herbert, 127 
Tenn. 220, 154 S.W. 957, 1912 Tenn. LEXIS 24 
(1912). 

Under this section, it is the duty of the 
Supreme Court to grant the writs of certiorari 
and supersedeas, when the orders of the Court 
of Appeals and its judges and those of the 
circuit court are beyond the jurisdiction of those 
courts. State ex rel. Timothy v. Alexander, 132 
Tenn. 439, 178 S.W. 1107, 1915 Tenn. LEXIS 32 
(1915). 

Under this section, excess of jurisdiction, as 
distinguished from absence of jurisdiction, 
means that an act, though within the general 
powers of the tribunal, is not authorized and is 
invalid, where the conditions which alone au- 
thorize the exercise of the general power in 
respect of it are wanting, illegality of action and 
excess of jurisdiction being placed on the same 
plane, and in neither event is the court de- 
prived of its judgment in respect of the inad- 
equacy of appeal as a mode of review, and of its 
right to issue the common law writ of certiorari. 
Conners v. Knoxville, 136 Tenn. 428, 189 S.W. 
870, 1916 Tenn. LEXIS 147 (1916); Campbell v. 
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Lee, 12 Tenn. App. 2938, — S.W.2d —, 1930 
Tenn. App. LEXIS 66 (Tenn. Ct. App. 1930). 

Where chancery court had no jurisdiction 
and therefore acted illegally in granting injunc- 
tions upon allegations that school athletic as- 
sociation acted wrongfully in excluding trans- 
ferring students from participation in athletics, 
petitions for writs of certiorari and supersedeas 
would be sustained by Supreme Court and 
chancery proceedings dismissed. Tennessee 
Secondary School Athletic Ass’n v. Cox, 221 
Tenn. 164, 425 S.W.2d 597, 1968 Tenn. LEXIS 
455 (1968). 


13. —“Acting Illegally” — Meaning. 

Where the chancellor is acting illegally or in 
excess of his jurisdiction, the Supreme Court 
may grant writs of certiorari and supersedeas. 
Gilbreath v. Willett, 148 Tenn. 92, 251 S.W. 910, 
1922 Tenn. LEXIS 80, 28 A.L.R. 1147 (1922). 

The phrase “is acting illegally”, as used in 
this section, indicates that the superior tribu- 
nal may interfere to supervise the proceedings 
before the inferior tribunal at any stage. Bragg 
v. Boyd, 193 Tenn. 507, 246 S.W.2d 575, 1952 
Tenn. LEXIS 317 (1952). 

Where city clerk in refusing to certify peti- 
tions for recall to the election commissioners 
acted fraudulently, illegally and beyond her 
jurisdiction the common law writ of certiorari 
or one issued under this section was clearly 
applicable. Roberts v. Brown, 43 Tenn. App. 
567, 310 S.W.2d 197, 1957 Tenn. App. LEXIS 
137 (Tenn. Ct. App. 1957). 

The phrase “exceeded the jurisdiction con- 
ferred” and the phrase “acting illegally” both 
refer to action by the inferior tribunal beyond, 
not within, its jurisdiction. McGee v. State, 207 
Tenn. 431, 340 S.W.2d 904, 1960 Tenn. LEXIS 
476 (1960); Pack v. Royal-Globe Ins. Cos., 224 
Tenn. 452, 457 S.W.2d 19, 1970 Tenn. LEXIS 
343 (1970). 

Certiorari is proper where lower court ille- 
gally suppressed evidence and left petitioner 
with no other plain, speedy or adequate rem- 
edy. State v. Gant, 537 S.W.2d 711, 1975 Tenn. 
Crim. App. LEXIS 261 (Tenn. Crim. App. 1975). 


14. Use of Writ — Examples. 

Review of action of the real estate commis- 
sion in denying issuance of real estate broker’s 
license was by common law writ of certiorari as 
provided by this section and chancellor’s duty, 
after hearing the matter as provided in § 27-9- 
111, was to determine if the commission ex- 
ceeded its jurisdiction or acted illegally, arbi- 
trarily or fraudulently with any additional 
evidence to be introduced at the court hearing 
to be limited to that question. Brown v. Tennes- 
see Real Estate Com., 494 S.W.2d 506, 1972 
Tenn. App. LEXIS 275 (Tenn. Ct. App. 1972), 
cert. denied, 414 U.S. 877, 94 S. Ct. 54, 38 L. 
Ed. 2d 122, 1973 U.S. LEXIS 898 (1978). 

Where the state’s appeal to the court of 
criminal appeals was dismissed on the grounds 
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that the state had no right of appeal from the 
action of a trial judge in suppressing evidence, 
even though the order of suppression presented 
difficulties in the way of proceeding further 
with the prosecution of the case and was plainly 
erroneous, the state’s only avenue of relief 
against that suppression order was by the com- 
mon law writ of certiorari. State v. Johnson, 
569 S.W.2d 808, 1978 Tenn. LEXIS 630 (Tenn. 
1978). 

Denial of the petitioner’s motion for expunge- 
ment of any records relating to the charge of 
child abuse was reversed and remanded pursu- 
ant to his writ of certiorari because the 2003 
amendment to the expungement statute could 
not be used to deny the petitioner’s request for 
expungement. State v. Hanners, 235 S.W.3d 
609, 2007 Tenn. Crim. App. LEXIS 301 (Tenn. 
Crim. App. Apr. 12, 2007). 


15. —Challenge of Administrative Action. 
As the action of city council giving approval 
to development plan was administrative rather 
than legislative in nature, any challenge of the 
action was properly by common law writ of 
certiorari. McCallen v. Memphis, 786 S.W.2d 
633, 1990 Tenn. LEXIS 103 (Tenn. 1990). 

The common law writ of certiorari, not the 
statutory writ, was the appropriate procedure 
for review of resolution of city council approv- 
ing planned development. McCallen v. Mem- 
phis, 786 S.W.2d 633, 1990 Tenn. LEXIS 103 
(Tenn. 1990). 

A crucial test in distinguishing legislative 
from administrative acts is whether the action 
taken, resolution or ordinance, makes new law 
or executes one already in existence. McCallen 
v. Memphis, 786 8.W.2d 633, 1990 Tenn. LEXIS 
103 (Tenn. 1990). 

Review by court of appeals and trial court of 
city council’s denial of housing authority’s ap- 
plication for public housing project was limited 
to whether such action exceeded its jurisdiction 
or was illegal, arbitrary or fraudulent. Gallatin 
Hous. Auth. v. City Council, 868 S.W.2d 278, 
1993 Tenn. App. LEXIS 453 (Tenn. Ct. App. 
1993), rehearing denied, — S.W.2d —, 1993 
Tenn. App. LEXIS 505 (Tenn. Ct. App. Aug. 4, 
1993). 

The proper procedure for a prisoner seeking 
review of a disciplinary action of the Depart- 
ment of Correction is by petition for writ of 
certiorari. Bishop v. Conley, 894 S.W.2d 294, 
1994 Tenn. Crim. App. LEXIS 416 (Tenn. Crim. 
App. 1994). 

When city employees sought review of the 
decision of a municipal panel which denied 
their disability claims, their use of a writ of 
certiorari, under T.C.A. § 27-8-101 was inap- 
propriate because the panel was governed by 
the Uniform Administrative Procedures Act, § 
T.C.A. § 4-5-101 et seq., so review was properly 
sought under T.C.A. § 4-5-322. Tidwell v. City 
of Memphis, 193 S.W.3d 555, 2006 Tenn. LEXIS 
433 (Tenn. 2006). 
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Record did not indicate that the deputy police 
chief had authority to determine the “good 
standing” issue of the retired police officers 
seeking retirement benefits, and nothing indi- 
cated that the officers could have administra- 
tively appealed the deputy’s act; on remand, 
the trial court had to adjudicate the declaratory 
judgment. Bernard v. Metro. Gov’t of Nashville 
& Davidson County, 237 S.W.3d 658, 2007 
Tenn. App. LEXIS 173 (Tenn. Ct. App. Mar. 28, 
2007), appeal denied, Bernard v. Metro Gov't, 
— §.W.3d —, 2007 Tenn. LEXIS 872 (Tenn. 
Sept. 24, 2007). 

On certiorari review, a trial court’s decision 
upholding a decision to terminate a deputy’s 
employment based on the results of random 
drug test was reversed, because the civil service 
merit board’s decision to terminate the deputy’s 
employment was arbitrary, as the sheriffs de- 
partment was unable to present any evidence 
to establish that the specimen at issue belonged 
to the deputy, and the department was unable 
to establish that the specimen bar code 
matched the laboratory form signed by the 
deputy; there was no testimony or evidence 
regarding the procedures followed on the date 
the deputy’s specimen was taken, and the iden- 
tity of the laboratory employee who actually 
received the deputy’s urine sample was un- 
known. Davis v. Luttrell, — S.W.3d —, 2007 
Tenn. App. LEXIS 771 (Tenn. Ct. App. Dec. 17, 
2007), rev’d, Davis v. Shelby County Sheriffs 
Dep’t, 278 S.W.3d 256, 2009 Tenn. LEXIS 70 
(Tenn. 2009). 

Summary judgment dismissal of complaint 
as it pertained to the board’s ten-day suspen- 
sion of the teacher’s employment was proper 
because complaint of March 9, 2007 was obvi- 
ously filed well over 60 days past the teacher’s 
March 2006 suspension and was therefore 
time-barred under T.C.A. § 27-9-102; while the 
teacher would have been entitled to pursue his 
complaint as to the ten-day suspension by filing 
a petition for writ of certiorari, he was allotted 
a limited amount of time within which to do so 
under T.C.A. § 27-9-102. Bailey v. Blount 
County Bd. of Educ., — S.W.3d —, 2008 Tenn. 
App. LEXIS 503 (Tenn. Ct. App. Aug. 27, 2008), 
affd in part, rev'd in part, 303 S.W.3d 216, 2010 
Tenn. LEXIS 47 (Tenn. 2010). 

The remedy of certiorari provided by T.C.A. 
§§ 27-8-101, 27-9-101—27-9-113, rather than a 
declaratory judgment action, will continue to be 
the proper remedy for one who seeks to over- 
turn the determination of a Board of Zoning 
Appeals as provided by T.C.A. § 18-7-106 et 
seq. and T.C.A. § 13-7-205 et seq. Steppach v. 
Thomas, 346 S.W.3d 488, 2011 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. Feb. 28, 2011), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS. 736 
(Tenn. July 15, 2011). 

Trial court erred in a T.C.A. § 27-8-101 cer- 
tiorarl proceeding in expunging a student’s 
10-day suspension because the student was 
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afforded due process when he was allowed to 
submit a written statement to the principal 
before his suspension, when he orally pre- 
sented his version of events to the hearing 
board, and when he appealed the board’s deci- 
sion to the director’s designee; the dual role of a 
disciplinary coordinator did not violate due 
process. There was material evidence showing 
that the student’s conduct constituted reckless 
endangerment as defined in the Code of Con- 
duct. Christian Heyne v. Metro. Nashville Bd. 
of Pub. Educ., — S.W.3d —, 2011 Tenn. App. 
LEXIS 235 (Tenn. Ct. App. May 6, 2011), affd, 
Heyne v. Metro. Nashville Bd. of Pub. Educ., 
380 S.W.3d 715, 2012 Tenn. LEXIS 646 (Tenn. 
Sept. 27, 2012). 

On review under T.C.A. § 27-8-101, where 
plaintiff failed to show that billboards were 
legal uses prior to an amendment to town 
ordinances, prohibiting them, a board of zoning 
appeals properly denied a request to recon- 
struct them under T.C.A. § 13-7-208; the 
board’s decision was not illegal, arbitrary, or 
capricious. Abbington Ctr., LLC v. Town of 
Collierville, 393 S.W.3d 170, 2012 Tenn. App. 
LEXIS 95 (Tenn. Ct. App. Feb. 13, 2012), appeal 
denied, Abbington Ctr. v. Town of Collierville, 
— §$.W.3d —, 2012 Tenn. LEXIS 526 (Tenn. 
Aug. 16, 2012). 

Local government had standing to seek 
T.C.A. § 27-9-101 certiorari review of a Board 
of Zoning Appeals’ (Board) decision because (1) 
the local government said the decision inter- 
fered with the ability to meet duties to enforce 
billboard distance requirements, showing ag- 
grievement; (2) a special interest showed a 
causal link between the decision and the al- 
leged injury; and (3) T.C.A. §8§ 27-8-101 and 
27-9-101 certiorari was the proper vehicle to 
review the Board’s decisions. Metro. Gov’t v. 
Bd. of Zoning Appeals of Nashville & Davidson 
County, — S.W.3d —, 2014 Tenn. App. LEXIS 
545 (Tenn. Ct. App. Sept. 3, 2014), affd, Metro. 
Gov’t of Nashville & Davidson Cnty. v. Bd. of 
Zoning Appeals of Nashville & Davidson Cnty., 
477 S.W.3d 750, 2015 Tenn. LEXIS 1081 (Tenn. 
2015). 

Chancery court erred in ordering a second 
panel of physicians outside of Tennessee to 
continue an injured employee’s treatment be- 
cause, pursuant to the certiorari statute, the 
court lacked subject matter jurisdiction over 
the matter due to the employer’s failure to 
exhaust the benefit review conference process. 
Goodyear Tire & Rubber Co. v. Davis, — S.W.3d 
—, 2015 Tenn. App. LEXIS 380 (Tenn. Ct. App. 
May 26, 2015). 

Board of zoning appeals erred in issuing a 
billboard company and property owners per- 
mits to replace static display billboards with 
digital display billboards because the conver- 
sion of static billboards violated a city ordi- 
nance that did not allow digital signs in certain 
districts based on the height of the signs and 


387 


their distance from other signs and from resi- 
dential property; the ordinance was a lighting 
restriction, not a zoning restriction, and was 
not covered by the grandfather clause. Metro. 
Gov't of Nashville & Davidson Cnty. v. Bd. of 
Zoning Appeals of Nashville & Davidson Cnty., 
— §.W.3d —, 2017 Tenn. App. LEXIS 275 
(Tenn. Ct. App. May 2, 2017). 


16. —Deprivation of Procedural Rights. 

The exercise of authority in such manner as 
to deprive an accused of a substantive proce- 
dural right (to compel attendance of witnesses) 
guaranteed by the federal and state constitu- 
tions is an essential illegality committed within 
actual powers which will authorize relief by 
certiorari. State v. Womack, 591 S.W.2d 487, 
1979 Tenn. App. LEXIS 344 (Tenn. Ct. App. 
1979). 


17. —Error of Court of Appeals. 

No error of the Court of Appeals either of 
commission or omission, can be reviewed by the 
Supreme Court except upon petition for certio- 
rari. Independent Life Ins. Co. v. Hunter, 166 
Tenn. 498, 63 S.W.2d 668, 1933 Tenn. LEXIS 
106 (1933). 

Where Court of Appeals committed error in 
affirming decree of chancery court due to ab- 
sence of finding, and Supreme Court granted 
writ of certiorari, an oral argument was not 
necessary, since case had not been finally deter- 
mined by Court of Appeals. Hicks v. Hicks, 168 
Tenn. 539, 79 S.W.2d 802, 1934 Tenn. LEXIS 84 
(1935). 

Where the Court of Appeals affirmed judg- 
ment of the circuit court without consideration 
of the merits of the case, such case was not 
finally determined by the Court of Appeals 
within the meaning of § 27-8-121 (repealed) 
providing for oral argument on granted peti- 
tions for writs of certiorari by the Supreme 
Court in such cases but fell within this section 
authorizing the writ where an inferior tribunal 
“has exceeded the jurisdiction conferred, or is 
acting illegally.” Moore v. Chadwick, 170 Tenn. 
223, 94 S.W.2d 49, 1985 Tenn. LEXIS 131 
(1936). 


18. —Cognovit Note Default — Limita- 
tions. 

Where note contained power of attorney to 
confess judgment and more than six years had 
elapsed before judgment was in fact confessed, 
the warrant of attorney to confess judgment 
was ineffective and certiorari will lie under this 
section to the Supreme Court on the grounds 
that such confession of judgment is void. Wil- 
liams v. Wilborne, 170 Tenn. 289, 95 S.W.2d 41, 
1935 Tenn. LEXIS 134 (1936). 


19. —Bill of Exceptions — Inability to 
File. 

Where judge overruled motion for new trial 

on May 14 and granted an appeal with 30 days 


CERTIORARI AND SUPERSEDEAS 


27-8-101 


time allowed to file bill of exceptions, but judge 
on June 7 vacated his office to accept appoint- 
ment on Supreme Court the appellant who had 
neglected to request judge to sign bill of excep- 
tions prior to June 7 was not entitled to relief 
under petition for certiorari and supersedeas 
since he was not without fault or negligence. 
Larkey Lumber & Wrecking Co. v. Byrnes, 181 
Tenn. 405, 181 S.W.2d 361, 1944 Tenn. LEXIS 
385 (1944). 


20. —Review of Interlocutory Decree. 

Certiorari would not lie to review interlocu- 
tory decree ordering farm sold according to law 
where suit is brought by vendor against bank 
and purchaser of property who did not retain 
express vendor’s lien to require bank to enter 
credits for fire insurance proceeds received 
when house on property upon which bank held 
first trust deed and vendor held second trust 
deed was destroyed by fire, for injunction to 
prohibit bank from selling farm or foreclosing 
first trust deed and to have farm sold and 
proceeds marshaled. Wattenbarger v. Tullock, 
197 Tenn. 279, 271 S.W.2d 628, 1954 Tenn. 
LEXIS 482 (1954). 

The common law writ of certiorari is not 
granted to review or correct a lower court’s 
interlocutory order which is within the jurisdic- 
tion of the court and merely an erroneous 
exercise of such jurisdiction. McGee v. State, 
207 Tenn. 431, 340 S.W.2d 904, 1960 Tenn. 
LEXIS 476 (1960); Hewgley v. Trice, 207 Tenn. 
466, 340 S.W.2d 918, 1960 Tenn. LEXIS 482 
(1960). 

Common law certiorari would not lie to re- 
view action of criminal court in denying defen- 
dant’s request to take discovery depositions of 
state’s witnesses where court had jurisdiction 
of the matter. McGee v. State, 207 Tenn. 431, 
340 S.W.2d 904, 1960 Tenn. LEXIS 476 (1960). 

The common law writ of certiorari, and in aid 
thereof, the ancillary writ of supersedeas, to 
review an interlocutory order or decree of a 
lower court may issue only where the lower 
court has exceeded its jurisdiction or is acting 
illegally and where, in the judgment of the 
appellate court, there is no other plain, speedy 
or adequate remedy. Hewgley v. Trice, 207 
Tenn. 466, 340 S.W.2d 918, 1960 Tenn. LEXIS 
482 (1960); Puckett v. Broome, 53 Tenn. App. 
663, 385 S.W.2d 762, 1964 Tenn. App. LEXIS 
134 (Tenn. Ct. App. 1964); Ellenburg v. Hart- 
ford Acci. & Indem. Co., 56 Tenn. App. 272, 406 
S.W.2d 66, 1966 Tenn. App. LEXIS 223 (Tenn. 
Ct. App. 1966). 

Common law writ of certiorari would lie to 
review action of circuit court under Deposition 
Law of 1959 in requiring production of reports 
of insured to insurance carrier; such action 
would have effect of impairing, embarrassing or 
destroying contractual right of insurance car- 
rier to have frank and free report of true facts 
concerning accident. Puckett v. Broome, 53 
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Tenn. App. 663, 385 S.W.2d 762, 1964 Tenn. 
App. LEXIS 134 (Tenn. Ct. App. 1964). 

The Supreme Court or a member thereof has 
the authority to grant the writ of certiorari and 
the writ of supersedeas in aid thereof to review 
an interlocutory order of the lower court where 
such court has exceeded the jurisdiction con- 
ferred and there is no other plain, speedy or 
adequate remedy. Tennessee Secondary School 
Athletic Ass’n v. Cox, 221 Tenn. 164, 425 S.W.2d 
597, 1968 Tenn. LEXIS 455 (1968). 


21. —Judgment or Decree Not Final. 

In a proper case errors complained of in a 
judgment not final in form or substance are 
subject to review by the appellate courts upon a 
petition for the writ of certiorari. Taylor v. 
Continental Tennessee Lines, Inc., 204 Tenn. 
556, 322 S.W.2d 425, 1959 Tenn. LEXIS 310 
(1959); Boyce v. Williams, 215 Tenn. 704, 389 
S.W.2d 272, 1965 Tenn. LEXIS 648 (1965). 

Trial court’s improper denial of defendant’s 
request for leave to file plea in abatement to 
sufficiency of summons was subject to review by 
Supreme Court upon petition for certiorari 
even though judgment was not final. Taylor v. 
Continental Tennessee Lines, Inc., 204 Tenn. 
556, 322 S.W.2d 425, 1959 Tenn. LEXIS 310 
(1959). 

Writ of certiorari may be granted in a proper 
case although the decree is not final. Lutz v. 
John Bouchard & Sons Co., 575 S.W.2d 7, 1974 
Tenn. App. LEXIS 148 (Tenn. Ct. App. 1974). 


22. —Review of Commission Findings. 

Where petitions for writ of certiorari to re- 
view action of county beer board at intermedi- 
ate stage of board’s proceedings were presented 
to circuit judge, he had discretion to grant writ 
at that stage and to review board’s record to see 
whether it was acting illegally. Bragg v. Boyd, 
193 Tenn. 507, 246 S.W.2d 575, 1952 Tenn. 
LEXIS 317 (1952). 

Where petition for revocation of tavern own- 
er’s license had not been determined finally by 
county beer board, it was proper for circuit 
judge to use common law writ of certiorari for a 
remand to have case completed before board 
and final order entered. Bragg v. Boyd, 193 
Tenn. 507, 246 S.W.2d 575, 1952 Tenn. LEXIS 
317 (1952). 

Effect of 1951 amendment to § 27-9-111 is to 
require chancellor to review the evidence which 
has been introduced before the commission, 
and to determine by a preponderance of the 
evidence whether the commission has acted 
beyond its jurisdiction, arbitrarily, fraudu- 
lently, or illegally, as this is the long established 
limit of appropriate judicial review under the 
common law writ. Hoover Motor Exp. Co. v. 
Railroad & Public Utilities Com., 195 Tenn. 
593, 261 S.W.2d 233, 1953 Tenn. LEXIS 384 
(1953). 

Enabling statutes, T.C.A. § 13-7-201 et seq., 
did not prohibit city council from retaining the 
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right of review of actions of the planning com- 
mission approving applicant’s request for a 
use-on-review; city council’s decision to deny 
use-on-review was not ultra vires, illegal, or in 
excess of its jurisdiction under T.C.A. § 27-8- 
101. Wadlyn Corp. v. City of Knoxville, 296 
S.W.3d 536, 2008 Tenn. App. LEXIS 749 (Tenn. 
Ct. App. Dec. 23, 2008). 


23. —Removal from Justice Court. 

Superior court had the power to remove 
cause from justice court both before and after 
trial, but party seeking writ of certiorari had to 
show why he did not appeal to county court, 
and why he did not obtain certiorari from two 
justices. May v. Executors of Campbell, 1 Tenn. 
61, 1804 Tenn. LEXIS 19 (1804). 

Trial court did not abuse its discretion in 
granting certiorari and supersedeas as to suit 
brought in justice of peace court as result of 
traffic accident upon petition stating that per- 
son driving automobile was not agent of defen- 
dants and that automobile involved did not 
belong to defendants and showing due diligence 
by defendants in their attempt to furnish ap- 
peal bond within statutory time. Uselton v. 
Price, 41 Tenn. App. 134, 292 S.W.2d 788, 1956 
Tenn. App. LEXIS 161 (Tenn. Ct. App. 1956). 


24. —Suspension of Municipal Officer. 

The Supreme Court and not the court of civil 
appeals, had jurisdiction to issue writs of cer- 
tiorari and supersedeas to review an order 
suspending a municipal officer from office pend- 
ing ouster proceedings. State ex rel. Timothy v. 
Howse, 132 Tenn. 452, 178 S.W. 1110, 1915 
Tenn. LEXIS 33 (1915). 

Action of mayor in removing city housing 
authority commissioners under provisions of 
§ 13-20-411 involved the exercise of a judicial 
function rather than amounting to a mere min- 
isterial act of administrative function and was 
subject to review by certiorari where no provi- 
sion was made for an appeal. Mayor of Jackson 
v. Thomas, 44 Tenn. App. 176, 313 S.W.2d 468, 
1957 Tenn. App. LEXIS 155 (Tenn. Ct. App. 
1957). 


25. —Review of Legislative Action. 

The case law of this state which has permit- 
ted court review of purely legislative action by 
means of the common law writ of certiorari is 
highly unusual and probably is incorrect; cer- 
tainly the general rule is to the contrary. Fallin 
v. Knox County Bd. of Comm’rs, 656 S.W.2d 
338, 1983 Tenn. LEXIS 792 (Tenn. 1983). 


26. — —Mistaken Use of Certiorari. 

Where a plaintiff mistakenly seeks judicial 
review of a zoning amendment through a writ 
of certiorari, his petition may be regarded as an 
application for a declaratory judgment. Fallin v. 
Knox County Bd. of Comm’rs, 656 S.W.2d 338, 
1983 Tenn. LEXIS 792 (Tenn. 1983). 

An action for declaratory judgment, as pro- 
vided by title 29, ch. 14, rather than a petition 
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for certiorari is the proper remedy to be em- 
ployed by one who seeks to invalidate an ordi- 
nance, resolution or other legislative action of 
county, city or other municipal legislative au- 
thority enacting or amending zoning legisla- 
tion; however, where the plaintiff mistakenly 
employs the remedy of certiorari the court may 
treat the action as one for declaratory judgment 
and proceed accordingly, rather than dismiss 
the action. Nance v. Council of Memphis, 672 
S.W.2d 208, 1983 Tenn. App. LEXIS 686 (Tenn. 
Ct. App. 1983). 


27. Procedure and Practice. 

Notwithstanding the discretion of the su- 
preme court in certain cases to entertain a 
petition for the common law writ of certiorari to 
review the action of the court of criminal ap- 
peals in granting or denying such a writ, the 
proper procedure is to petition the court of 
criminal appeals for the writ and, upon its 
denial, to petition the supreme court for the 
writ, assigning as error the action of the trial 
court, and reciting fully the fact of the filing of 
the former petition and the action taken 
thereon by the court of criminal appeals. Dear- 
borne v. State, 575 S.W.2d 259, 1978 Tenn. 
LEXIS 687 (Tenn. 1978). 

Where a business filed a petition for common- 
law writ of certiorari seeking judicial review of 
the authority of the metropolitan wastewater 
hearing authority to assess costs for replacing a 
damaged sewer line, the trial court exceeded 
the scope of review by improperly weighing the 
evidence rather than simply determining 
whether the record contained material evi- 
dence to support the authority’s decision. Leon- 
ard Plating Co. v. Metro. Gov’t of Nashville & 
Davidson County, 213 S.W.3d 898, 2006 Tenn. 
App. LEXIS 471 (Tenn. Ct. App. 2006), appeal 
denied, Leonard Plating Co. v. Metro. Gov’t, — 
S.W.3d —, 2006 Tenn. LEXIS 1219 (Tenn. 
2006). 

In a case in which a contractor’s employee 
filed a petition for writ of certiorari seeking 
review of the Alarm Systems Contractors 
Board’s decision denying his application for 
registration, the appellate court disagreed with 
the Board’s contention that appellant’s petition 
was insufficient to survive a motion to dismiss 
because it failed to state the nature of appel- 
lant’s felony, a fact from which the appellate 
court could determine for itself whether the 
Board acted outside of its statutory authority. 
Tolleson v. Tenn. Dep’t of Commerce & Ins., — 
S.W.3d —, 2015 Tenn. App. LEXIS 20 (Tenn. Ct. 
App. Jan. 18, 2015). 

Chancery court erred in granting the par- 
ents’ petition for a writ of certiorari because the 
chancery court did not have subject matter 
jurisdiction to review a juvenile court’s ex parte 
protective custody order where the chancery 
court was not a superior court to a juvenile 
court with regard to dependency and neglect 
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proceedings and a writ of certiorari proceeding 
did not satisfy either of the types of cases for 
the chancery court’s exercise of jurisdiction. In 
re Brody S., — S.W.3d —, 2016 Tenn. App. 
LEXIS 362 (Tenn. Ct. App. May 24, 2016). 


28. —Allegations of Petition. 

The petition for certiorari and supersedeas to 
annul the judgment or to supersede and quash 
the execution, and not for a new trial on the 
merits, must state all the defenses intended to 
be relied on, and must present the errors in the 
proceedings in the lower court of which the 
petitioner desires to take advantage, or they 
will be considered as waived or abandoned. No 
defense, including that of the statute of limita- 
tions, or other error will be noticed, unless set 
forth and pointed out in the petition, or in the 
amended petition when properly allowed. R. S. 
Hollins & Co. v. Johnson, 40 Tenn. 346, 1859 
Tenn. LEXIS 94 (1859); Noel & Co. v. Scoby, 49 
Tenn. 20, 1870 Tenn. LEXIS 183 (1870); Smith 
v. Brown, 3 Shan. 820 (1870); Lyles v. Cox, 78 
Tenn. 738, 1882 Tenn. LEXIS 246 (1882). 

A petition is insufficient which states legal 
conclusions, as that a municipal authority had 
assessed a valuation that was “fictitious, ille- 
gal, exorbitant and oppressive.” Carriger v. 
Morristown, 148 Tenn. 585, 256 S.W. 883, 1923 
Tenn. LEXIS 45 (1923). 

Petition for certiorari to real estate commis- 
sion which does not allege that commission was 
acting illegally or in excess of its jurisdiction 
was insufficient to serve as a predicate for the 
issuance of a common law certiorari. Real Es- 
tate Com. v. McLemore, 202 Tenn. 540, 306 
S.W.2d 683, 1957 Tenn. LEXIS 487 (1957). 

Petition was insufficient where there was no 
allegation that plaintiff did anything that 
would have prevented defendant from appeal- 
ing, or that defendant did not know that he was 
served with the warrant, nor was it denied that 
process was lawfully executed. Buell Gray Mo- 
tors, Inc. v. Fanburg’s Garage, 202 Tenn. 648, 
308 S.W.2d 410, 1957 Tenn. LEXIS 450 (1957). 

The petitioner must set out the facts of his 
case and cannot rely upon the insertion of the 
general words of the statute in his petition. 
Buell Gray Motors, Inc. v. Fanburg’s Garage, 
202 Tenn. 648, 308 S.W.2d 410, 1957 Tenn. 
LEXIS 450 (1957). 


29. —Choosing Between Common Law 
and Statutory Writ. 

Where petitioners were entitled to relief un- 
der either or both the common law writ under 
this section or the statutory writ under § 27-8- 
102 it was not error for the trial court to refuse 
to require petitioners to choose under which 
provision they intended to proceed. Roberts v. 
Brown, 43 Tenn. App. 567, 310 S.W.2d 197, 
1957 Tenn. App. LEXIS 137 (Tenn. Ct. App. 
1957). 


30. —Extension of Time for Filing. 
It has been the invariable custom of the 
Supreme Court and the members thereof to 
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grant applications for extension of time within 
which to file petitions for certiorari, upon a 
reasonable showing made by the applicant to 
justify delay, without notice being given to the 
adverse counsel. Woerner v. O’Neal Com. Co., 
169 Tenn. 468, 89 S.W.2d 162, 1935 Tenn. 
LEXIS 71 (19386). 


31. —Proof by Affidavits. 

Where superior court is convinced by affida- 
vit of moving party that writ of certiorari 
should be granted it should not consider coun- 
ter affidavits opposing granting of writ. Beck v. 
Knabb, 1 Tenn. 55, 1804 Tenn. LEXIS 17 
(1804). 


32. Writ Denied. 

Petitioner who failed to present any facts 
that would support a claim that the board of 
paroles acted illegally or fraudulently or ex- 
ceeded its authority was not entitled to relief 
under the writ of certiorari. Fite v. State, 925 
S.W.2d 548, 1996 Tenn. App. LEXIS 870 (Tenn. 
Ct. App. 1996). 

Inmate’s petition for writ of certiorari was 
properly dismissed where placement of inmate 
in administrative segregation did not require a 
signature from the warden and/or written no- 
tice to inmate, and did not violate his due 
process rights; there was good reason for the 
segregation, which was not punitive but neces- 
sary in order to combat his disruptive and 
dangerous propensities and to protect staff and 
other inmates. Settle v. Tenn. Dep’t of Corr., 276 
S.W.3d 420, 2008 Tenn. App. LEXIS 317 (Tenn. 
Ct. App. May 27, 2008). 

Defendant’s petition for review of an alleged 
violation of implied consent laws could not be 
considered via writ of certiorari because none of 
the bases for permitting certiorari review in 
leu of an ordinary appeal were present. State v. 
Smith, 278 S.W.3d 325, 2008 Tenn. Crim. App. 
LEXIS 273 (Tenn. Crim. App. Apr. 11, 2008). 

Trial court did not abuse its discretion in 
denying a petition for a writ of certiorari be- 
cause the city council applied the appropriate 
standard of review and a funeral home was 
entitled to a building permit as the addition of 
a crematory was an appropriate accessory use 
to the existing funeral home. Scott v. City of 
Knoxville, — $.W.3d —, 2015 Tenn. App. LEXIS 
444 (Tenn. Ct. App. June 8, 2015). 

Homeowners sought a writ of certiorari in 
lieu of appeal, but they failed to provide evi- 
dence that their appeal was defeated on any of 
the grounds described in case law; they at- 
tempted to justify their failure to appeal on 
their ignorance of appellate procedure and the 
fact that one homeowner did not attend the 
general sessions hearing, but as these excuses 
amounted to nothing more than inexcusable 
neglect, the circuit court did not err in denying 
their petition for writ of certiorari. Elswick v. 
Jackson, — S.W.3d —, 2015 Tenn. App. LEXIS 
883 (Tenn. Ct. App. Oct. 29, 2015). 
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33. Appeal from Refusal of Certiorari. 

If the writ of certiorari be improperly refused, 
an appeal in the nature of a writ of error lies. 
Lawson v. Scott, 9 Tenn. 92, 1825 Tenn. LEXIS 
12 (1825); Bob v. State, 10 Tenn. 173, 1826 
Tenn. LEXIS 10 (1826). 

Trial court did not err by denying the appli- 
cant’s request for relief pursuant to a writ of 
certiorari because the court could not conclude 
that the Board lacked material evidence that 
the applicant engaged in deceit in an effort to 
procure his nursing license, given that the 
Board did not believe his allegations regarding 
his expunged criminal conviction. Butler v. 
Tenn. Bd. of Nursing, — S.W.3d —, 2016 Tenn. 
App. LEXIS 792 (Tenn. Ct. App. Oct. 25, 2016). 


34. Criminal Cases. 

Section 40-3403 (repealed) does not have the 
effect of preventing the state from presenting to 
the Supreme Court the question of whether 
trial court exceeded its jurisdiction or acted 
illegally in a criminal case. State v. Odom, 200 
Tenn. 231, 292 S.W.2d 23, 1956 Tenn. LEXIS 
400 (1956). 

Where trial court reduced conviction of first 
degree murder in which jury fixed the sentence 
at 39 years to second degree murder and fixed 
the sentence at 10 to 20 years, the action of the 
trial court was illegal and the state was entitled 
to certiorari under this section. State v. Odom, 
200 Tenn. 231, 292 S.W.2d 23, 1956 Tenn. 
LEXIS 400 (1956). 

After review, the appellate court concluded 
that the common law writ or certiorari was 
proper in defendant’s case, as the trial court’s 
failure to comply with the requirement that the 
trial court shall consider the financial resources 
and future ability of defendant to pay or per- 
form restitution as provided in T.C.A. § 40-35- 
304(d), constituted a plain and palpable abuse 
of discretion; moreover, no other plain, speedy, 
or adequate remedy was available to defendant 
in her case, and thus the appellate court 
treated defendant’s appeal of the trial court’s 
denial of her motion to modify restitution as 
that of a writ of certiorari. Lane v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 467 
(Tenn. Crim. App. June 18, 2007), rev’d, 254 
S.W.3d 349, 2008 Tenn. LEXIS 365 (Tenn. May 
20, 2008). 

Defendant could not appeal as of right trial 
court’s denial of her motion to modify a condi- 
tion of probation, and the Tennessee court of 
criminal appeals erred in granting defendant 
common-law writ of certiorari and in holding 
that trial court’s decision was a plain and 
palpable abuse of discretion; record did not 
reflect that trial court exceeded its jurisdiction 
or acted illegally, fraudulently, or arbitrarily in 
denying defendant’s motion to modify. State v. 
Lane, 254 S.W.3d 349, 2008 Tenn. LEXIS 365 
(Tenn. May 20, 2008). 

Because an inmate was not entitled to mul- 
tiple release eligibility dates and consideration 
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for custodial parole, his petition alleging that 
the Tennessee Board of Probation and Parole 
and Board officials deprived him of the privi- 
lege to be heard for custodial parole failed to 
state a claim on which relief could be granted; 
therefore, the trial court properly granted the 
motions of the Board and officials to dismiss the 
inmate’s petition for common law writ of certio- 
rari pursuant to T.C.A. §§ 27-8-101 and 27-9- 
101. Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 

Trial court properly dismissed an inmate’s 
petition under T.C.A. §§ 27-8-101 and 27-9-101 
for common law writ of certiorari against the 
Tennessee Department of Correction’s (TDOC) 


27-8-102. Cases in which writ lies. 


(a) Certiorari lies: 
(1) On suggestion of diminution; 
(2) Where no appeal is given; 
(3) As a substitute for appeal; 
(4) Instead of audita querela; or 
(5) Instead of writ of error. 
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and TDOC officials because the inmate failed to 
seek a declaratory order from TDOC as re- 
quired by the Uniform Administrative Proce- 
dures Act, T.C.A. § 4-5-225(b); therefore, the 
trial court lacked subject matter jurisdiction of 
the claims against TDOC and TDOC officials. 
Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 

Because the trial court acted without legal 
authority, and there was no other plain, speedy, 
or adequate remedy for the State, the court of 
criminal appeals treated the State’s appeal as 
that of a writ of certiorari. State v. Morgan, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 746 
(Tenn. Crim. App. Sept. 29, 2016). 


(b) This section does not apply to actions governed by the Tennessee Rules 


of Appellate Procedure. 


History. 

Code 1858, § 3124; Shan., § 4854; Code 
1932, § 8990; T.C.A. (orig. ed.), § 27-802; Acts 
1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 10. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 363. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Carriers, § 58; 5 Tenn. Juris., Certiorari, 
§§ 10, 25, 40, 59. 


Law Reviews. 
Administrative Law — 1961 Tennessee Sur- 
vey (Val Sanford), 14 Vand. L. Rev. 1115. 


Appellate Procedure — Ripeness for Review 
by Appeal or Certiorari, 23 Tenn. L. Rev. 1033. 

Judicial Review and the Uniform Adminis- 
trative Procedures Act (Toxey H. Sewell), 6 
Mem. St. U.L. Rev. 253. 

Review of Administrative Decisions by Writ 
of Certiorari in Tennessee (Ben H. Cantrell), 4 
Mem. St. U.L. Rev. 19. 

The Scope of Judicial Review of Administra- 
tive Actions in Tennessee (William H. Ewing, 
Jr.), 2 Mem. St. U.L. Rev. 144. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 

The Tennessee Law of Real Estate Broker 
Licensing (Lewis L. Laska), 4 Mem. St. U.L. 
Rev. 457. 
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23. Substitute for Appeal. 
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25. —Time for Filing Petition. 

26. —Single Object of Writ. 

27. —Adequacy of Relief by Appeal. 

28. —Grounds for Certiorari in Lieu of Appeal. 

29. —Petition — Requisites. 

30. — —Illustrations. 

31. —Amendment of Petition. 

32. —Motion to Dismiss Petition. 

33. —Insufficient Grounds for Certiorari in 
Lieu of Appeal. 

34. —Negligence of Petitioner — Effect on 
Rights. 

35. Audita Querela Proceedings. 

36. —Jurisdiction of Writ. 

37. —Newly Arisen Matter. 

38. —Averments in Writ. 

39. —Single Object of Writ Essential. 

40. —Purpose of Writ — Examples. 

41. —Usury Asserted. 

42. —Failure of Proof. 

43. —Party — Person Injured in Prior Action. 

44. Substitute for Writ of Error. 

45. —Where Writ of Error Will Not Lie. 

46. —Sheriffs Commissioners Setting Aside 
Homestead. 

47. Procedure and Practice. 

48. —Sufficiency of Petition. 

49. —Notice of Writ — Service. 

50. —Trial De Novo. 

51. —Liberality in Granting. 

52. —Second Certiorari. 

53. —Nature of Review. 

54. —Judgment Regular on Face. 

55. —Vacating Void Judgment upon Certiorari 
to Quash Execution. 

56. —Petition as Evidence. 

57. —Petition as Plea of Non Est Factum. 

58. —Pauper’s Oath. 

59. —Jury Trial. 

60. —Diligence. 

61. —Affidavit. 


1. Jurisdiction. 

The remedy afforded by this section is statu- 
tory and is not to be confused with the common 
law remedy afforded by § 27-8-101. McGee v. 
State, 207 Tenn. 431, 340 S.W.2d 904, 1960 
Tenn. LEXIS 476 (1960); Hewgley v. Trice, 207 
Tenn. 466, 340 S.W.2d 918, 1960 Tenn. LEXIS 
482 (1960). 

This section provides for the so-called statu- 
tory writ of certiorari. Fairhaven Corp. v. Ten- 
nessee Health Facilities Com., 566 S.W.2d 885, 
1976 Tenn. App. LEXIS 270 (Tenn. Ct. App. 
1976). 

Although the general rule is that the common 
law writ of certiorari should be restricted to 
those cases where an inferior tribunal has 
exceeded the jurisdiction conferred or is acting 
illegally and there is no other plain, speedy or 
adequate remedy, and that as a general propo- 
sition it does not lie to inquire into the correct- 
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ness of the judgment where the court has 
jurisdiction, there are exceptions to the general 
rule which include, but are not restricted to, the 
following: (1) where the ruling of the court 
below represents a fundamental illegality; (2) 
where the ruling constitutes a failure to pro- 
ceed according to the essential requirements of 
the law; (3) where the ruling is tantamount to 
the denial to either party of a day in court; (4) 
where the action of the trial judge was without 
legal authority; (5) where the action of the trial 
judge constituted a plain and palpable abuse of 
discretion; (6) where either party has lost a 
right or interest that may never be recaptured. 
State v. Johnson, 569 S.W.2d 808, 1978 Tenn. 
LEXIS 630 (Tenn. 1978). 

This section provides for the so-called statu- 
tory writ of certiorari while § 27-8-101 pro- 
vides for the so-called common-law writ. Davi- 
son v. Carr, 659 S.W.2d 361, 1983 Tenn. LEXIS 
731 (Tenn. 1983). 


2. —Finality of Judgment. 

Review of interlocutory order of circuit court 
could not be had under grounds (3) and (5) of 
this section where there was no final judgment. 
Ellenburg v. Hartford Acci. & Indem. Co., 56 
Tenn. App. 272, 406 S.W.2d 66, 1966 Tenn. App. 
LEXIS 223 (Tenn. Ct. App. 1966). 


3. —Circuit Courts. 

Circuit courts are courts of general jurisdic- 
tion, and have appellate jurisdiction of all suits 
and actions, of whatsoever nature or descrip- 
tion, instituted before any inferior jurisdiction, 
whether brought before them by appeal, certio- 
rari, or in any other manner prescribed by law. 
Staples v. Brown, 113 Tenn. 639, 85 S.W. 254, 
1904 Tenn. LEXIS 56 (1904). 


4, —Not Available as of Right. 

The remedy of certiorari is not available as of 
right, but is granted under unusual or extraor- 
dinary circumstances. Clark v. Metropolitan 
Government of Nashville & Davidson County, 
827 S.W.2d 312, 1991 Tenn. App. LEXIS 815 
(Tenn. Ct. App. 1991). 


5. —Distress Warrant for Taxes. 

Where the object of the certiorari is to revise 
the judicial act of the official who issued the 
distress warrant for taxes, the jurisdiction is in 
the circuit court of the county in which the act 
was done, but if the distress warrant issued to 
another county, be void upon its face, it may be 
quashed by the circuit court of the county to 
which it was issued. Saunders v. Russell, 78 
Tenn. 293, 1882 Tenn. LEXIS 179 (1882). 


6. Diminution of Record. 


7. —Suggestion of Defects. 

The writ of certiorari is an auxiliary writ 
used to bring up from an inferior to the Su- 
preme or superior court a more perfect record of 
a cause, on suggestion of defects or omissions, 
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technically styled a suggestion of diminution of 
the record, on sufficient cause shown by affida- 
vit or otherwise; and the writ issues from the 
office of the clerk of the Supreme or superior 
court, directed to the keeper of the record below, 
requiring and commanding him to make out 
and certify and send up a more perfect or 
complete record or transcript. Durham v. 
United States, 5 Tenn. 69, 1817 Tenn. LEXIS 51 
(1817); Western Union Tel. Co. v. Ordway, Gor- 
don & McGuire, 76 Tenn. 558, 1881 Tenn. 
LEXIS 45 (1881). 


8. —Court’s Own Motion. 

The Supreme Court may, without a sugges- 
tion of diminution, send a certiorari for a part of 
the record which appears to be omitted. New- 
port v. Lessee of Rowen, 5 Tenn. 195, 1817 
Tenn. LEXIS 92 (1817). 


9. —Award After Judgment. 

The certiorari, on suggestion of diminution of 
record, may be awarded after judgment en- 
tered, where supported by copy of the record 
showing the diminution. Trott v. West, Moss & 
Co., 19 Tenn. 163, 1838 Tenn. LEXIS 40 (1838); 
McGhee v. Grady, 80 Tenn. 89, 1883 Tenn. 
LEXIS 148 (1883). 


10. —Lost Transcript. 

If the transcript of the record, properly filed 
in the Supreme Court, has been lost, it may be 
supplied by the parties, upon an order for that 
purpose, or by consent; but the Supreme Court 
has no authority, under this statute, to compel 
the clerk of the inferior court to make out a new 
transcript and file the same, without compen- 
sation or his fees therefor being paid, and the 
clerk will not be compelled to do so. Western 
Union Tel. Co. v. Ordway, Gordon & McGuire, 
76 Tenn. 558, 1881 Tenn. LEXIS 45 (1881). 


11. No Appeal Given. 


12. —Denial of Bail. 

Since no specific statutory method is pro- 
vided to review action of court in denying bail in 
capital cases, the statutory writ of certiorari as 
a substitute for appeal can be invoked. State ex 
rel. Jefferson v. State, 222 Tenn. 413, 436 
S.W.2d 437, 1969 Tenn. LEXIS 449 (1969). 


13. —Relation of Appeal to Certiorari. 

An appeal is a peculiar remedy, and at the 
same time the usual one; and it can never be 
said that simply because an appeal cannot be 
taken, a certiorari, in substance or effect an 
appeal, may be granted. The two remedies are 
quite different. City of Johnson City v. Unaka 
Milling Co., 8 Tenn. Civ. App. 606 (1918). 


14. —Decree Not Final. 

The supervisory power of the court may be 
exercised, in a proper case, through the writ of 
certiorari before a final decree has been passed, 
provided that the lower court or the inferior 
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tribunal has acted without jurisdiction, or in 
excess of jurisdiction or illegally. State ex rel. 
McMorrough v. Hunt, 137 Tenn. 243, 192 S.W. 
931, 1916 Tenn. LEXIS 75 (1917). 

Where the decretal order is not final in char- 
acter so as to allow of appeal, certiorari lies. 
Hill State Bank & Trust Co. v. Chew, 167 Tenn. 
71, 66 S.W.2d 989, 1933 Tenn. LEXIS 5 (1934). 

Writ of certiorari may be granted in a proper 
case although the decree is not final. Lutz v. 
John Bouchard & Sons Co., 575 S.W.2d 7, 1974 
Tenn. App. LEXIS 148 (Tenn. Ct. App. 1974). 


15. —Board of Tax Equalization — Re- 
view. 

Proceedings of county board of equalization 
of the assessment of property for taxes cannot 
be reviewed by a writ of certiorari, where the 
board has not, with reference to the assess- 
ment, exceeded its jurisdiction or acted illegally 
within the meaning of the statute allowing 
certiorari “where no appeal is given.” Tomlin- 
son v. Board of Equalization, 88 Tenn. 1, 12 
S.W. 414, 1889 Tenn. LEXIS 28, 6 L.R.A. 207 
(1889). 


16. —Void City Distress Warrant — Re- 
moval. 

A distress warrant issued by the recorder of a 
municipal corporation to collect a privilege tax, 
running in the name of the corporation, is void, 
and the writ of certiorari is the proper remedy 
to remove the warrant, and the proceedings 
under it, into the circuit court. Mayor & Alder- 
men v. Pearl, 30 Tenn. 249, 1850 Tenn. LEXIS 
104 (1850); Spears v. Loague, 46 Tenn. 420, 
1869 Tenn. LEXIS 76 (1869); Saunders v. Rus- 
sell, 78 Tenn. 293, 1882 Tenn. LEXIS 179 
(1882). 


17. —City Council’s Removal of Officer — 
Review. 

The circuit court has the power, in the ab- 
sence of any statutory right of appeal, to compel 
by certiorari, upon petition showing good cause, 
the production by the city council of the record 
of its proceedings, removing one of its officers, 
and to determine thereon whether that body 
has proceeded illegally, and for sufficient cause 
appearing therein, to quash their judgment of 
removal. Hayden v. City Council of Memphis, 
100 Tenn. 582, 47 S.W. 182, 1898 Tenn. LEXIS 
19 (1898). 


18. —Municipal Officer Failing to Perform 
Duty. 

Since there is no right of appeal from action 
of city clerk in refusing to certify petitions for 
recall to election commissioners, writ of certio- 
rari would be issued under this section as a 
substitute for appeal and petitioners were en- 
titled to a hearing de novo. Roberts v. Brown, 43 
Tenn. App. 567, 310 S.W.2d 197, 1957 Tenn. 
App. LEXIS 137 (Tenn. Ct. App. 1957). 
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19. —County Trustee Required to Give 
New Bond. 

Certiorari does not lie from order of circuit 
judge in requiring county trustee to give a new 
bond, where the proceeding is merely errone- 
ous, but if the proceeding be such a departure 
from the provisions of the statute as to render it 
void, the remedy is by certiorari. An appeal or 
writ of error does not lie in such case. In re 
Knight, 71 Tenn. 401, 1879 Tenn. LEXIS 97 
(1879). 


20. —County Court’s Judgment in Parti- 
tion Cases. 

Writs of certiorari and supersedeas would not 
lie from a judgment of the county court, upon 
notes given for the purchase of land sold for 
partition, in the place of an appeal, because the 
jurisdiction of the county court in such cases 
was concurrent with the chancery and circuit 
courts, and an appeal lies from it in such cases. 
A writ of error, or a writ of error coram nobis, 
would, perhaps, be the proper remedy, in the 
absence of an appeal. Swafford v. Howard, 67 
Tenn. 326, 1874 Tenn. LEXIS 383 (1874). 


21. —Justice’s Judgment Against Pros- 
ecutor. 

Certiorari was proper method as to costs 
taxed against prosecutor by the justice, and to 
remove the judgment of the justice into the 
circuit court for revision. State v. Green, 39 
Tenn. 356, 1859 Tenn. LEXIS 224 (1859). 


22. —Paving Assessment Review. 

A petition for writ of certiorari for review of 
assessment of paving purposes was insufficient 
to give circuit court jurisdiction, in the absence 
of allegations that the defendant, improvement 
commissioners, exceeded its jurisdiction or in 
any manner violated the statute. Carriger v. 
Morristown, 148 Tenn. 585, 256 S.W. 883, 1923 
Tenn. LEXIS 45 (1923). 


23. Substitute for Appeal. 


24. —Jurisdiction of Writ. 

Where the certiorari is used as a substitute 
for an appeal, to the end that another trial may 
be had upon the merits, the jurisdiction belongs 
exclusively to the circuit court of the county in 
which the justice’s (now general sessions 
judge’s) judgment was rendered. Rogers v. 
Miller, 31 Tenn. 22, 1851 Tenn. LEXIS 6 (1851). 


25. —Time for Filing Petition. 

The writ as substitute for appeal must be 
applied for before or during the next regular 
term of the circuit court to which appeal would 
have removed it, unless sufficient reason for 
delay is set out in petition. Nashville v. Mason, 
11 Tenn. App. 344, — S.W.2d —, 1930 Tenn. 
App. LEXIS 17 (Tenn. Ct. App. 1930). 


26. —Single Object of Writ. 
The petition must be either for a certiorari 
instead of an appeal, for the purpose of obtain- 
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ing a new trial on the merits, or for an audita 
querela to quash the execution. It cannot stand 
good for both. Boyers v. Webb, 69 Tenn. 696, 
1878 Tenn. LEXIS 161 (1878). 


27. —Adequacy of Relief by Appeal. 

The rule that appeal or writ of error existing 
bars certiorari is subject to the qualification 
that such other means of redress, in order to 
form a bar, should be adequate to meet the 
necessity of the case. Conners v. Knoxville, 136 
Tenn. 428, 189 S.W. 870, 1916 Tenn. LEXIS 147 
(1916). 

Where the action of the trial court has effec- 
tively ended the prosecution of a case and 
leaves the state with no other plan, speedy or 
adequate remedy, this is tantamount to the 
denial to the state of its day in court and results 
in the loss of an interest not subject to recap- 
ture; in such a case the state may properly seek 
review of the trial court’s action by means of the 
common law writ of certiorari. State v. Pigford, 
572 S.W.2d 921, 1978 Tenn. LEXIS 664 (Tenn. 
1978). 


28. —Grounds for Certiorari in Lieu of 
Appeal. 

The writ of certiorari in lieu of an appeal 
ought to be granted only where the petition 
shows that injustice has been done the peti- 
tioner, and a reasonable excuse is offered for 
not having appealed, as where the appeal has 
been defeated or prevented. Garrett v. Perry- 
man, 2 Tenn. 108, 1808 Tenn. LEXIS 4 (1808); 
Henderson v. Lackey, 2 Tenn. 110, 1808 Tenn. 
LEXIS 6 (1808); Perkins v. Hadley, 5 Tenn. 148, 
1817 Tenn. LEXIS 76 (1817); Arnold v. Embree, 
7 Tenn. 133, 7 Tenn. 134, 1823 Tenn. LEXIS 15 
(1823); McMurry v. Milan, 32 Tenn. 176, 1852 
Tenn. LEXIS 45 (1852); Jones Motor Co. v. Carr, 
10 Tenn. App. 179, 1929 Tenn. App. LEXIS 20 
(1929). 

Certiorari instead of appeal lies where a 
party has been deprived of the appeal without 
fault on his part, and where an appeal lies 
under the law. Roberts v. Cantrell, 4 Tenn. 219, 
1817 Tenn. LEXIS 13 (1817); Durham v. United 
States, 5 Tenn. 69, 1817 Tenn. LEXIS 51 (1817); 
Rogers v. Ferrell, 18 Tenn. 254, 1837 Tenn. 
LEXIS 15 (1837). 

By the blameless misfortune of the peti- 
tioner. Roberts v. Cantrell, 4 Tenn. 219, 1817 
Tenn. LEXIS 13 (1817); Napier v. Person, 15 
Tenn. 299, 15 Tenn. 300, 1835 Tenn. LEXIS 2 
(1835); Belcher v. Belcher, 18 Tenn. 121, 1836 
Tenn. LEXIS 108 (1836); Hale v. Landrum, 21 
Tenn. 32, 1840 Tenn. LEXIS 21 (1840); Adair v. 
Davis, 22 Tenn. 137, 1842 Tenn. LEXIS 46 
(1842); Angelly v. Donoho, 22 Tenn. 145, 1842 
Tenn. LEXIS 49 (1842); McMurry v. Milan, 32 
Tenn. 176, 1852 Tenn. LEXIS 45 (1852); McCor- 
mack v. Murfree, 34 Tenn. 46, 1854 Tenn. 
LEXIS 11 (1854); Hardin v. Williams, 52 Tenn. 
385, 1871 Tenn. LEXIS 273 (1871); Snapp v. 
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Thomas, 73 Tenn. 503, 1880 Tenn. LEXIS 172 
(1880). 

By the oppressive or erroneous act and con- 
duct of the court or justice. Arnold v. Embree, 7 
Tenn. 133, 7 Tenn. 134, 1823 Tenn. LEXIS 15 
(1823); McMurry v. Milan, 32.Tenn. 176, 1852 
Tenn. LEXIS 45 (1852); Copeland v. Cox, 52 
Tenn. 171, 1871 Tenn. LEXIS 247 (1871). 

By the willful or negligent act of the clerk. 
Kearney v. Jackson & Smith, 9 Tenn. 293, 9 
Tenn. 294, 1830 Tenn. LEXIS 25 (1830). 

By fraud or inevitable accident. Belcher v. 
Belcher, 18 Tenn. 121, 1836 Tenn. LEXIS 108 
(1836); McMurry v. Milan, 32 Tenn. 176, 1852 
Tenn. LEXIS 45 (1852). 

It is a sufficient ground that the petitioner 
remained at the place of trial till late in the 
evening and then went home, and after sun- 
down the warrant was returned and judgment 
was rendered, of which he was not informed till 
after the time for appealing had expired. An- 
gelly v. Donoho, 22 Tenn. 145, 1842 Tenn. 
LEXIS 49 (1842). 

The justice’s (now general sessions judge’s) 
refusal to accept appeal bond within the pre- 
scribed time, with a promise to accept the bond 
on the next business day, and his refusal then 
because the time had expired, is ground. Smith 
v. White, 24 Tenn. 46, 1844 Tenn. LEXIS 11 
(1844); Mallett v. Hutchinson, 38 Tenn. 558, 
1858 Tenn. LEXIS 226 (1858). 

By the fraudulent, erroneous, or misleading 
conduct of the justice who tried the case, and 
the ignorance of the party. Smith v. White, 24 
Tenn. 46, 1844 Tenn. LEXIS 11 (1844); Allen v. 
Primm, 32 Tenn. 337, 1852 Tenn. LEXIS 77 
(1852); Evans v. Evans, 44 Tenn. 600, 1867 
Tenn. LEXIS 77 (1867); Hardin v. Williams, 52 
Tenn. 385, 1871 Tenn. LEXIS 273 (1871). 

By the wrongful neglect or conduct of the 
justice. Spivy v. Latham, 27 Tenn. 703, 1848 
Tenn. LEXIS 25 (1848). 

By the contrivance or procurement of the 
adverse party. McMurry v. Milan, 32 Tenn. 176, 
1852 Tenn. LEXIS 45 (1852); Copeland v. Cox, 
52 Tenn. 171, 1871 Tenn. LEXIS 247 (1871). 

Where notes were placed in the hands of a 
constable and were sued on, and no defense was 
known or apprehended, and the plaintiff was 
sick and failed to send an agent, the right to the 
certiorari instead of an appeal was not for- 
feited. McCormack v. Murfree, 34 Tenn. 46, 
1854 Tenn. LEXIS 11 (1854). 

Where the justice (now general sessions 
judge) who rendered the judgment was absent 
from his county during the time for the appeal, 
and the petitioner went to his office during that 
time to take an appeal, such absence was a 
sufficient ground. King v. Williams, 54 Tenn. 
303, 1872 Tenn. LEXIS 51 (1872). 

It is a ground for certiorari instead of an 
appeal where the plaintiff, residing in one 
county, sent to his agent in another county, in 
which the defendant resided, the written con- 
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tract evidencing the debt to be sued on, the 
plaintiff anticipating no defense because the 
defendant had paid half the debt, and the agent 
was unable to procure sureties for the appeal 
from the judgment so unexpectedly rendered 
against the plaintiff, within the two days al- 
lowed by law, the plaintiff having not heard of 
the judgment until it was too late to furnish 
sureties for the appeal. Snapp v. Thomas, 73 
Tenn. 503, 1880 Tenn. LEXIS 172 (1880). 

Action of mayor in removing city housing 
authority commissioners under provisions of 
§ 13-20-411 involved exercise of a judicial func- 
tion rather than amounting to a mere ministe- 
rial act or administrative function and was 
subject to review by certiorari where no provi- 
sion was made for an appeal. Mayor of Jackson 
v. Thomas, 44 Tenn. App. 176, 313 S.W.2d 468, 
1957 Tenn. App. LEXIS 155 (Tenn. Ct. App. 
1957). 

Certiorari is available in the Court of Appeals 
where a trial court has denied an appeal to one 
entitled to appeal. Cummings v. Patterson, 54 
Tenn. App. 75, 388 S.W.2d 157, 1964 Tenn. App. 
LEXIS 147 (Tenn. Ct. App. 1964). 

Where the state’s appeal to the court of 
criminal appeals was dismissed on the grounds 
that the state had no right of appeal from the 
action of a trial judge in suppressing evidence, 
even though the order of suppression presented 
difficulties in the way of proceeding further 
with the prosecution of the case, and was 
plainly erroneous, the state’s only avenue of 
relief against that suppression order was by the 
common law writ of certiorari. State v. Johnson, 
569 S.W.2d 808, 1978 Tenn. LEXIS 630 (Tenn. 
1078). 


29. —Petition — Requisites. 

Some of the requisite statements in a petition 
for certiorari or certiorari and supersedeas in- 
stead of an appeal from a justice (now general 
sessions judge). Perkins v. Hadley, 5 Tenn. 143, 
1817 Tenn. LEXIS 76 (1817); Marshal v. Hill, 16 
Tenn. 101, 1835 Tenn. LEXIS 52 (1835); Welsh 
v. Harman, 16 Tenn. 103, 1835 Tenn. LEXIS 53 
(1835); Kennedy v. Farnsworth, 22 Tenn. 242, 
1842 Tenn. LEXIS 80 (1842); O’Sullivan v. 
Larry, 39 Tenn. 54, 1858 Tenn. LEXIS 251 
(1858); Knox v. Carter, 58 Tenn. 12, 1872 Tenn. 
LEXIS 219 (1872); Lindsley v. Thompson, 1 
Cooper’s Tenn. Ch. 272 (1873); Scovel v. Mayor 
of Nashville, 2 Shan. 260 (1877); Boyers v. 
Webb, 69 Tenn. 696, 1878 Tenn. LEXIS 161 
(1878); Parkes v. Clift, 77 Tenn. 524, 1882 Tenn. 
LEXIS 95 (1882); Lyles v. Cox, 78 Tenn. 738, 
1882 Tenn. LEXIS 246 (1882); Donaldson v. 
Nealis, 108 Tenn. 638, 69 S.W. 732, 1902 Tenn. 
LEXIS 9 (1902); Staples v. Brown, 113 Tenn. 
639, 85 S.W. 254, 1904 Tenn. LEXIS 56 (1904); 
Jones Motor Co. v. Carr, 10 Tenn. App. 179, 
1929 Tenn. App. LEXIS 20 (1929); Nashville v. 
Mason, 11 Tenn. App. 344, — S.W.2d —, 1930 
Tenn. App. LEXIS 17 (Tenn. Ct. App. 1930). 
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The petition for certiorari instead of an ap- 
peal must show merits and a good cause for not 
appealing. Hale v. Landrum, 21 Tenn. 32, 1840 
Tenn. LEXIS 21 (1840); McCormack v. Murfree, 
34 Tenn. 46, 1854 Tenn. LEXIS 11 (1854); 
O’Sullivan v. Larry, 39 Tenn. 54, 1858 Tenn. 
LEXIS 251 (1858); Hardin v. Williams, 52 Tenn. 
385, 1871 Tenn. LEXIS 273 (1871); Ammons v. 
Coker, 124 Tenn. 676, 1389 S.W. 732, 1911 Tenn. 
LEXIS 71 (1911). 

In a petition for a certiorari instead of an 
appeal, certainty to “a common intent” in the 
averments is sufficient and all that is required. 
Dick & Co. v. Powell, 32 Tenn. 632, 1853 Tenn. 
LEXIS 97 (1853); Hardin v. Williams, 52 Tenn. 
385, 1871 Tenn. LEXIS 273 (1871); Harris v. 
Gleghorn, 80 Tenn. 381, 1883 Tenn. LEXIS 184 
(1883). 

The petition fails to show sufficient grounds 
therefor, unless the petitioner has been de- 
prived of his appeal by inevitable accident, by 
the wrongful act of the justice or adverse party, 
or by his own blameless misfortune, no matter 
how meritorious his case may be, and a petition 
failing to show such grounds will be dismissed. 
Copeland v. Cox, 52 Tenn. 171, 1871 Tenn. 
LEXIS 247 (1871); Cox v. Kent, 68 Tenn. 492, 
1876 Tenn. LEXIS 35 (1876). 

A petition that merely recited a history of the 
case, the amount sued for on sworn account, 
and the amount of the judgment entered by the 
trial justice court, and asserted as grounds for 
certiorari the conclusory statement that “mu- 
tual mistakes have been made” was insufficient 
to warrant issuance of a writ. Jasper Engine & 
Transmission Exch. v. Mills, 911 S.W.2d 719, 
1995 Tenn. App. LEXIS 254 (Tenn. Ct. App. 
1995), application denied, — S.W.2d —, 1995 
Tenn. LEXIS 488 (Tenn. Aug. 28, 1995). 


30. — —Illustrations. 

A petition by a surety on a note that the 
judgment is wholly unjust, and that he is in- 
formed and believes that he can show on an- 
other trial that the note sued on had been paid 
in whole or in part before the suit was brought, 
is a statement of “good and sufficient cause.” 
Hardin v. Williams, 52 Tenn. 385, 1871 Tenn. 
LEXIS 273 (1871). 

A petition for writs of certiorari and superse- 
deas in a replevin suit, stating that the prop- 
erty of the petitioner (the plaintiff in the re- 
plevin suit) was seized by one not an officer, but 
falsely claiming to be such, and to satisfy a 
claim against another person, shows merits. 
Melton v. Edwards, 53 Tenn. 250, 1871 Tenn. 
LEXIS 352 (1871). 


31. —Amendment of Petition. 

Amendment of petition for certiorari may be 
allowed in a proper case in the discretion of the 
court, but like amendments to answers in chan- 
cery, the amendment should be very guardedly 
allowed; but having been granted, and the 
amendment showing merits, it is error to dis- 
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miss the petition upon a motion made previous 
to the grant of leave to amend. Steel v. West, 26 
Tenn. 109, 1846 Tenn. LEXIS 70 (1846); R. S. 
Hollins & Co. v. Johnson, 40 Tenn. 346, 1859 
Tenn. LEXIS 94 (1859); Snapp v. Thomas, 73 
Tenn. 503, 1880 Tenn. LEXIS 172 (1880). 


32. —Motion to Dismiss Petition. 

On motion to dismiss the petition, the peti- 
tion must be taken as true unless negatived by 
the papers constituting the record in the cause, 
which may be examined for that purpose. Edde 
v. Cowan, 33 Tenn. 290, 1853 Tenn. LEXIS 44 
(1853); Nicks v. Johnson, 35 Tenn. 326, 1855 
Tenn. LEXIS 125 (1855); Finley v. King, 38 
Tenn. 1238, 1858 Tenn. LEXIS 136 (1858); Har- 
ris v. Gleghorn, 80 Tenn. 381, 1883 Tenn. 
LEXIS 184 (1883). 


33. —Insufficient Grounds for Certiorari 
in Lieu of Appeal. 

Failure to appeal for absence of petitioner, at 
the trial, unless his absence was occasioned by 
the opposite party, by the court, or the officers 
of the court. Stuart v. Hall, 2 Tenn. 178, 2 Tenn. 
179, 1812 Tenn. LEXIS 5 (1812), overruled, 
Studdurt v. Fowlkes, 32 Tenn. 537, 1852 Tenn. 
LEXIS 112 (1852). 

Plaintiffs absence from trial, and the allow- 
ance of improper setoff, of which allowance he 
had no notice. Porter v. Wheaton, 13 Tenn. 108, 
1833 Tenn. LEXIS 116 (1833); Moss v. Collins, 
22 Tenn. 148, 1842 Tenn. LEXIS 51 (1842). 

Inability to give appeal bond at the time 
judgment was rendered. Adair v. Davis, 22 
Tenn. 137, 1842 Tenn. LEXIS 46 (1842). 

Forgery suspected or known too late to ap- 
peal. McMurry v. Milan, 32 Tenn. 176, 1852 
Tenn. LEXIS 45 (1852). 

Trial in wrong civil district, without stating 
the facts enabling the court to see that the case 
was tried in the wrong district. O’Sullivan v. 
Larry, 39 Tenn. 54, 1858 Tenn. LEXIS 251 
(1858). 

General statement that judgment is too 
large, where the whole judgment is not com- 
plained of, but only a part of it. The petition 
should show in what the error consists, and the 
amount of the same. O’Sullivan v. Larry, 39 
Tenn. 54, 1858 Tenn. LEXIS 251 (1858); Scovel 
v. Mayor of Nashville, 2 Shan. 260 (1877). 

Want of knowledge of facts set up in the 
petition, alleged to have been known by both 
the petitioner and the plaintiff, but that the 
petitioner did not know that he could prove the 
plaintiffs knowledge, or he would have ap- 
pealed, but that he can now prove the fact. 
Brinkley v. Burney, 45 Tenn. 101, 1867 Tenn. 
LEXIS 100 (1867). 

Execution first reliable knowledge that peti- 
tioner had of the judgment. Gillam v. Looney, 48 
Tenn. 319, 1870 Tenn. LEXIS 57 (1870). 

General understanding as to postponement, 
where the petitioner had the same question 
pending in the circuit court, and understood 
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that the justice (now general sessions judge) 
would postpone his judgment until that ques- 
tion was decided, the certiorari being applied 
for two years after the judgment, and several 
months after the decision of the circuit court 
case. Gillam v. Looney, 48 Tenn. 319, 1870 
Tenn. LEXIS 57 (1870); McDowell, McGaughy 
& Co. v. Keller, 48 Tenn. 449, 1870 Tenn. LEXIS 
88 (1870); Greer v. Chickasaw Land Co., 107 
Tenn. 46, 64 S.W. 12, 1901 Tenn. LEXIS 57 
(1901). 

No recollection of service by the petitioner, 
and his complete surprise when the execution 
issued, with his statement that he would have 
seen to his interest long since but for his want 
of knowledge of the existence of liability, and 
that he never was cited to trial as he now 
recollects, where the warrant was returned 
executed. Smith v. Brown, 3 Shan. 820 (1870); 
Greer v. Chickasaw Land Co., 107 Tenn. 46, 64 
S.W. 12, 1901 Tenn. LEXIS 57 (1901). 

General statements of petitioner’s belief, on 
information, that the person serving the war- 
rant was not an officer; that the note sued on 
was a forgery; that the petitioner lived in an- 
other county, and was hurrying home to a sick 
family when the warrant was served on him, 
and that it was impossible for him to return in 
time to appeal, and that neither party lived in 
the county where the suit was brought. Cope- 
land v. Cox, 52 Tenn. 171, 1871 Tenn. LEXIS 
247 (1871). 

The return of an officer cannot be disputed 
and given as an excuse for not appealing in 
time. Gardner v. Barger, 51 Tenn. 668, 1871 
Tenn. LEXIS 220 (1871). 

While the officer’s return cannot, in a subse- 
quent proceeding by certiorari, be contradicted 
by evidence dehors the record in the case in 
which the return was made, it may neverthe- 
less be discredited by evidence gathered from 
the papers in the case. Wilson v. Moss, 54 Tenn. 
417, 1872 Tenn. LEXIS 67 (1872); Home Ins. 
Co. v. Webb, 106 Tenn. 191, 61 S.W. 79, 1900 
Tenn. LEXIS 150 (1900). 

Petitioner’s misunderstanding of time of 
trial, through the statement of the officer as to 
the time of trial, without more. Cox v. Kent, 68 
Tenn. 492, 1876 Tenn. LEXIS 35 (1876). 

Stockholders were not entitled to have action 
of commissioner of insurance and banking (now 
commissioner of commerce and insurance) in 
approving merger of insurance companies re- 
viewed by statutory writ of certiorari as such 
approval was not a final determination of right 
to merge and stockholders had right to bring 
suit to challenge validity of merger. Boyce v. 
Williams, 215 Tenn. 704, 389 S.W.2d 272, 1965 
Tenn. LEXIS 643 (1965). 

Homeowners sought a writ of certiorari in 
lieu of appeal, but they failed to provide evi- 
dence that their appeal was defeated on any of 
the grounds described in case law; they at- 
tempted to justify their failure to appeal on 
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their ignorance of appellate procedure and the 
fact that one homeowner did not attend the 
general sessions hearing, but as these excuses 
amounted to nothing more than inexcusable 
neglect, the circuit court did not err in denying 
their petition for writ of certiorari. Elswick v. 
Jackson, — S.W.3d —, 2015 Tenn. App. LEXIS 
883 (Tenn. Ct. App. Oct. 29, 2015). 


34. —Negligence of Petitioner — Effect on 
Rights. 

The party’s own negligence is no ground for 
the writ of certiorari instead of an appeal, but 
such negligence will deprive him of the right to 
the writ. Porter v. Wheaton, 13 Tenn. 108, 1833 
Tenn. LEXIS 116 (1833); Adair v. Davis, 22 
Tenn. 137, 1842 Tenn. LEXIS 46 (1842); Moss v. 
Collins, 22 Tenn. 148, 1842 Tenn. LEXIS 51 
(1842); McMurry v. Milan, 32 Tenn. 176, 1852 
Tenn. LEXIS 45 (1852); Brinkley v. Burney, 45 
Tenn. 101, 1867 Tenn. LEXIS 100 (1867); J.H. 
Crouch & Co. v. Martin, 36 Tenn. 569, 1857 
Tenn. LEXIS 57 (1867); Gillam v. Looney, 48 
Tenn. 319, 1870 Tenn. LEXIS 57 (1870); Mc- 
Dowell, McGaughy & Co. v. Keller, 48 Tenn. 
449, 1870 Tenn. LEXIS 88 (1870). 

Where the petition for the certiorari is dis- 
missed as insufficient, the petitioner cannot 
resort to the writ of error coram nobis or any 
other law proceeding to avail himself of any 
errors of which he might have had the benefit 
upon his petition for certiorari, but of which he 
was deprived by his mere negligence. In a 
proper case, he might have relief in chancery. 
Welsh v. Harman, 16 Tenn. 103, 1835 Tenn. 
LEXIS 53 (1835); Lindsley v. Thompson, 1 Coo- 
per’s Tenn. Ch. 272 (1873). 

Neglect on the part of the petitioner is not a 
ground to grant writs of certiorari and superse- 
deas. General Motors Acceptance Corp. v. Den- 
nis, 675 S.W.2d 489, 1984 Tenn. App. LEXIS 
2904 (Tenn. Ct. App. 1984). 


35. Audita Querela Proceedings. 

An audita querela is where a defendant 
against whom a judgment is recovered and, 
who is therefore in danger of execution, or 
perhaps actually in execution, may be relieved 
upon good matter in discharge which has hap- 
pened since the judgment, as where the plain- 
tiff has given him a general release or where 
the defendant has paid the debt to the plaintiff 
without entering satisfaction on the record. 
Travelers Indem. Co. v. Callis, 481 S.W.2d 384, 
1972 Tenn. LEXIS 346 (Tenn. 1972). 

Although petitioner, who sought relief for his 
conviction for first degree murder and his re- 
sulting death sentence, asserted that the trial 
court erred in denying his petition for a writ of 
audita querela, the writ was obsolete. Dellinger 
v. State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 669 (Tenn. Crim. App. Aug. 18, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
334 (Tenn. May 6, 2016). 
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36. —Jurisdiction of Writ. 

The circuit court and not two justices of the 
peace (now general sessions judges) under 
§ 27-8-105 can grant writs of certiorari and 
supersedeas in the nature of an audita querela. 
Rogers v. Ferrell, 18 Tenn. 254, 1837 Tenn. 
LEXIS 15 (1837). 

Where certiorari is used instead of the audita 
querela to quash an execution upon a matter of 
discharge subsequent to the judgment, or be- 
cause the execution is void upon its face, the 
jurisdiction belongs to the circuit court of the 
county to which the certified execution was 
sent, and in which the execution issued upon 
such certified execution. Rogers v. Miller, 31 
Tenn. 22, 1851 Tenn. LEXIS 6 (1851); Saunders 
v. Russell, 78 Tenn. 293, 1882 Tenn. LEXIS 179 
(1882). 


37. —Newly Arisen Matter. 

A matter that has not arisen since the rendi- 
tion of the judgment against which relief is 
sought is not a proper matter to be litigated 
upon a writ of audita querela or or certiorari in 
the nature of writ of audita querela. Baker v. 
Penecost, 171 Tenn. 529, 106 S.W.2d 220, 1937 
Tenn. LEXIS 133 (1937). 


38. —Averments in Writ. 

In a petition to quash an execution because 
the judgment has been discharged, certainty to 
“a common intent” in the averments is suffi- 
cient and all that is required. Dick & Co. v. 
Powell, 32 Tenn. 632, 1853 Tenn. LEXIS 97 
(1853); Hardin v. Williams, 52 Tenn. 385, 1871 
Tenn. LEXIS 273 (1871). 

Upon an allegation in a petition for certiorari 
and supersedeas that petitioner is informed 
and believes that a large payment has been 
made on the judgment, for which no credit had 
been given, the petition should not be dis- 
missed without giving an opportunity to estab- 
lish the fact alleged. Colley v. Pillow, 1 Shan. 
621 (1876). 


39. —Single Object of Writ Essential. 

The petition must be either for a certiorari 
instead of an appeal, for the purpose of obtain- 
ing a new trial on the merits, or for an audita 
querela to quash the execution. It cannot stand 
good for both. Boyers v. Webb, 69 Tenn. 696, 
1878 Tenn. LEXIS 161 (1878). 


40. —Purpose of Writ — Examples. 

Office of certiorari and supersedeas, when 
used instead of the obsolete writ of audita 
querela, is to afford relief in relation to some 
matter of discharge, as release, payment, or 
discharge by bankruptcy or the statute of limi- 
tations, arising subsequent to the judgment. 
Linebaugh v. Rinker, 7 Tenn. 362, 1824 Tenn. 
LEXIS 12 (1824); Young v. Read, 11 Tenn. 296, 
11 Tenn. 297, 1832 Tenn. LEXIS 45 (1832); 
Barnes v. Robinson, 12 Tenn. 186, 1833 Tenn. 
LEXIS 48 (1833); Gunn v. Benson, Hunt & Co., 
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13 Tenn. 220, 13 Tenn. 221, 1833 Tenn. LEXIS 
144 (1833); Rogers v. Ferrell, 18 Tenn. 254, 
1837 Tenn. LEXIS 15 (1837); Burt v. Davidson, 
24 Tenn. 425, 1844 Tenn. LEXIS 104 (1844); 
Marsh v. Haywood, 25 Tenn. 210, 1845 Tenn. 
LEXIS 63 (1845); Baldwin v. Merrill, 27 Tenn. 
132, 1847 Tenn. LEXIS 59 (1847); Jones v. 
Williams, 32 Tenn. 105, 1852 Tenn. LEXIS 27 
(1852); Dick & Co. v. Powell, 32 Tenn. 632, 1853 
Tenn. LEXIS 97 (1853); Edde v. Cowan, 33 
Tenn. 290, 1853 Tenn. LEXIS 44 (1853); Mc- 
Dowell v. Turney, 37 Tenn. 225, 1857 Tenn. 
LEXIS 112 (1857); R. S. Hollins & Co. v. John- 
son, 40 Tenn. 346, 1859 Tenn. LEXIS 94 (1859); 
Wilson v. Lowe, 47 Tenn. 158, 1869 Tenn. 
LEXIS 25 (1869); Kelley v. Story, 53 Tenn. 202, 
1871 Tenn. LEXIS 345 (Tenn. Oct. 4, 1871); 
McGrew v. Reasons, 71 Tenn. 485, 1879 Tenn. 
LEXIS 103 (1879). 

By a surety on a forfeited delivery bond to 
test his liability. Atkinson v. Rhea, 26 Tenn. 59, 
1846 Tenn. LEXIS 56 (1846). 

To quash a levy on property exempt from 
execution. Jones v. Williams, 32 Tenn. 105, 
1852 Tenn. LEXIS 27 (1852); Denny v. White, 
42 Tenn. 283, 1865 Tenn. LEXIS 59 (1865). 

By a bankrupt to quash an execution on a 
judgment, from the payment of which he had 
been discharged. Dick & Co. v. Powell, 32 Tenn. 
632, 1853 Tenn. LEXIS 97 (1858). 

Where an execution has been levied upon a 
sufficiency of the principal’s goods to satisfy the 
debt and costs, the levy is of itself a satisfaction 
of the execution, so far as the surety or stayor is 
concerned, and if such levy be abandoned and 
the goods of the surety or stayor be levied upon, 
the execution and levy will be quashed, and the 
goods discharged, upon writs of certiorari and 
supersedeas; and the suretyship may be shown 
by proof. Finley v. King, 38 Tenn. 123, 1858 
Tenn. LEXIS 136 (1858). 

This writ may be used by the execution 
debtor where the execution has been levied on 
his land before exhausting his personalty. Wil- 
son v. Lowe, 47 Tenn. 153, 1869 Tenn. LEXIS 25 
(1869). 

To quash an execution on a justice’s (now 
general sessions judge’s) judgment for a sum 
above his jurisdiction. Houser v. McKennon, 60 
Tenn. 287, 1872 Tenn. LEXIS 490 (1873); Har- 
ris v. David Hadden & Co., 75 Tenn. 214, 1881 
Tenn. LEXIS 98 (1881). 

The certiorari will lie to quash a judgment for 
want of service of the summons, or to quash an 
execution based on a judgment barred by the 
statute of ten years, or to quash a levy wrong- 
fully made. Ezell v. Holloway, 61 Tenn. 15, 1872 
Tenn. LEXIS 335 (1872); Sellars v. Fite, 62 
Tenn. 120, 1873 Tenn. LEXIS 152 (1873); 
McGrew v. Reasons, 71 Tenn. 485, 1879 Tenn. 
LEXIS 103 (1879); Cannon v. Laman, 75 Tenn. 
513, 1881 Tenn. LEXIS 149 (1881). 

Court of general sessions was without au- 
thority to quash execution issued by it and 
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proper procedure should have been petition for 
certiorari to supersede and quash the levy. 
Travelers Indem. Co. v. Callis, 481 S.W.2d 384, 
1972 Tenn. LEXIS 346 (Tenn. 1972). 


41. —Usury Asserted. 

The writ of certiorari will not lie by the stayor 
of a judgment after the expiration of the stay, to 
bring up the judgment and execution and to 
have the same quashed, or to vacate and correct 
the judgment, for usury in the transaction on 
which the judgment was rendered. White v. 
Harris, 24 Tenn. 421, 1844 Tenn. LEXIS 102 
(1844). 


42. —Failure of Proof. 

Where the certiorari is used to have a jus- 
tice’s (now general sessions judge’s) judgment 
and execution quashed upon the ground that 
the judgment was void for want of service of 
summons, but the court finds that there was 
service thereof, the cause cannot be retried on 
its merits in the circuit court. Ezell v. Holloway, 
61 Tenn. 15, 1872 Tenn. LEXIS 335 (1872). 


43. —Party — Person Injured in Prior Ac- 
tion. 

Where certiorari is used in lieu of audita 
querela the person suing out the writ must be 
one injured by the former proceeding and a 
defendant therein. Baker v. Penecost, 171 Tenn. 
529, 106 S.W.2d 220, 1937 Tenn. LEXIS 133 
(1937). 

Where a judgment was recovered against the 
mortgagor of an automobile by a third party 
who levied on the mortgaged car the mortgagor 
was not entitled to writ of certiorari in lieu of 
audita querela since the audita querela will 
only lie as to a defendant injured by the former 
proceedings so that the audita querela would 
not be available to a third party and conse- 
quently certiorari in lieu thereof is likewise 
unavailable to such third party. Baker v. Pene- 
cost, 171 Tenn. 529, 106 S.W.2d 220, 1937 Tenn. 
LEXIS 133 (1937). 


44. Substitute for Writ of Error. 


45. —Where Writ of Error Will Not Lie. 

A certiorari will lie to all inferior jurisdic- 
tions, the proceedings of which cannot be cor- 
rected by writ of error, to remove their proceed- 
ings into a superior court, to be affirmed or 
quashed, or otherwise corrected as law and 
justice shall require. Bob v. State, 10 Tenn. 173, 
1826 Tenn. LEXIS 10 (1826); Dodd v. Weaver, 
34 Tenn. 670, 1855 Tenn. LEXIS 116 (1855); 
Friedman Bros. v. Mathes, 55 Tenn. 488, 1872 
Tenn. LEXIS 113 (1872); Staples v. Brown, 113 
Tenn. 639, 85 S.W. 254, 1904 Tenn. LEXIS 56 
(1904). 


46. —Sheriffs Commissioners 
Aside Homestead. 

Action of commissioners appointed to set 

aside a homestead by the sheriff, out of realty 


Setting 
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levied on by him, can be removed to the circuit 
court to be reviewed by certiorari. Wilson v. 
Lowe, 47 Tenn. 153, 1869 Tenn. LEXIS 25 
(1869). 


47. Procedure and Practice. 

Where petitioners were entitled to relief un- 
der either or both the common law writ under 
§ 27-8-101 or the statutory writ under this 
section it was not error for the trial court to 
refuse to require petitioners to choose under 
which provision they intended to proceed. Rob- 
erts v. Brown, 43 Tenn. App. 567, 310 S.W.2d 
197, 1957 Tenn. App. LEXIS 1387 (Tenn. Ct. 
App. 1957). 

The procedural framework for review under 
both the common law and statutory writs ap- 
pears in title 27, ch. 9. Fairhaven Corp. v. 
Tennessee Health Facilities Com., 566 S.W.2d 
885, 1976 Tenn. App. LEXIS 270 (Tenn. Ct. 
App. 1976). 

In an unlawful detainer action, a tenant was 
not entitled to proceed with a writ of certiorari 
after the writ of supersedeas was dismissed 
because she filed her petition for writs of cer- 
tiorari and supersedeas within the time al- 
lowed for filing a direct appeal, and the tenant 
was not deprived of an appeal and could estab- 
lish a good and sufficient reason for not taking 
an appeal. Gallatin Hous. Auth. v. Pelt, — 
S.W.3d —, 2017 Tenn. App. LEXIS 329 (Tenn. 
Ct. App. May 16, 2017). 


48. —Sufficiency of Petition. 

Petition seeking trial de novo from decision of 
real estate commission revoking license was 
insufficient for statutory writ of certiorari 
where petition did not contain a statement of 
any facts or circumstances showing a probabil- 
ity of innocence but merely a statement that he 
was not guilty of the charges against him. Real 
Estate Com. v. McLemore, 202 Tenn. 540, 306 
S.W.2d 683, 1957 Tenn. LEXIS 487 (1957). 

Petition was insufficient where there was no 
allegation that plaintiff did anything that 
would have prevented defendant from appeal- 
ing, or that defendant did not know that he was 
served with the warrant, nor was it denied that 
process was lawfully executed. Buell Gray Mo- 
tors, Inc. v. Fanburg’s Garage, 202 Tenn. 648, 
308 S.W.2d 410, 1957 Tenn. LEXIS 450 (1957). 

The petitioner must set out the facts of his 
case and cannot rely upon the insertion of the 
general words of the statute in his petition. 
Buell Gray Motors, Inc. v. Fanburg’s Garage, 
202 Tenn. 648, 308 S.W.2d 410, 1957 Tenn. 
LEXIS 450 (1957). 

Summary judgment dismissal of a complaint 
as it pertained to the board’s ten-day suspen- 
sion of the teacher’s employment was proper 
because the complaint of March 9, 2007 was 
obviously filed well over 60 days past the teach- 
er’s March 2006 suspension and was therefore 
time-barred under T.C.A. § 27-9-102; while the 
teacher would have been entitled to pursue his 
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complaint as to the ten-day suspension by filing 
a petition for writ of certiorari, he was allotted 
a limited amount of time within which to do so 
under T.C.A. § 27-9-102. Bailey v. Blount 
County Bd. of Educ., — S.W.3d —, 2008 Tenn. 
App. LEXIS 503 (Tenn. Ct. App. Aug. 27, 2008), 
affd in part, rev'd in part, 303 S.W.3d 216, 2010 
Tenn. LEXIS 47 (Tenn. 2010). 


49. —Notice of Writ — Service. 

The notice of the suing out of the writs of 
certiorari and supersedeas is all that is neces- 
sary to bring the opposing party into court, but 
it must be served at least five days before the 
term to which it is made returnable; and if the 
writ is issued or served within the five days 
before the first day of the term, it must be made 
returnable to the next succeeding term. The 
defendant to the petition will not be in default 
in failing to make the motion to dismiss the 
petition at any term before such notice is served 
upon him. McDowell, McGaughy & Co. v. 
Keller, 48 Tenn. 449, 1870 Tenn. LEXIS 88 
(1870); Hardin v. Williams, 52 Tenn. 385, 1871 
Tenn. LEXIS 273 (1871). 


50. —Trial De Novo. 

A certiorari to retry a cause where the judg- 
ment is irregular and erroneous because it was 
rendered before a justice (now general sessions 
judge) before the return of the warrant will be 
granted, but such certiorari will not authorize 
the court to annul the judgment or quash the 
execution. Glover v. Holman, 50 Tenn. 519, 
1871 Tenn. LEXIS 107 (1871). 

The certiorari for a new trial brings up the 
case to the circuit court for trial de novo on the 
merits, and the validity or invalidity of the 
judgment originally rendered by the justice 
(now general sessions judge) is not the question 
to be tried, but the original liability. The valid- 
ity of the judgment is only to be tested by the 
face of it, and not by proof aliunde. Boyers v. 
Webb, 69 Tenn. 696, 1878 Tenn. LEXIS 161 
(1878); Staples v. Brown, 113 Tenn. 639, 85 S.W. 
254, 1904 Tenn. LEXIS 56 (1904). 

Where a board has passed on a constitutional 
right, petitioner may bring the case to circuit 
court both as to want of jurisdiction, illegality of 
proceeding, and also upon erroneous conclu- 
sions reached, and have a trial de novo on 
merits. Binford v. Carline, 9 Tenn. App. 364, — 
S.W.2d —, 1928 Tenn. App. LEXIS 246 (Tenn. 
Ct. App. 1928). 

Where order of public utilities commission 
dismissed a complaint regarding unreasonably 
high rates, and petition for writ of certiorari 
was filed in circuit court, the relief sought was 
a trial de novo under certiorari as substitute for 
appeal. Williams v. Southern Bell Tel. & Tel. 
Co., 164 Tenn. 313, 47 S.W.2d 758, 1931 Tenn. 
LEXIS 36 (1932). 

If writ has been issued under this section the 
circuit court may hear the matter on its merits 
or have a trial de novo. Roberts v. Brown, 43 
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Tenn. App. 567, 310 S.W.2d 197, 1957 Tenn. 
App. LEXIS 137 (Tenn. Ct. App. 1957). 

Acts 1961, ch. 105, amending §§ 57-5-108, 
57-5-109 (now §§ 57-5-106 and 57-5-108 re- 
spectively) so as to provide for review of refusal 
of beer license by statutory writ of certiorari 
with trial de novo was not unconstitutional as 
requiring courts to exercise administrative 
function in reviewing action of beer boards. 
Fentress County Beer Board v. Cravens, 209 
Tenn. 679, 356 S.W.2d 260, 1962 Tenn. LEXIS 
404 (1962). 

The statutory writ of certiorari is authorized 
in lieu of appeal to correct errors of fact and law 
committed by the inferior tribunal and the 
review is de novo. Boyce v. Williams, 215 Tenn. 
704, 389 S.W.2d 272, 1965 Tenn. LEXIS 643 
(1965). 


51. —Liberality in Granting. 

Courts will be lax rather than stringent in 
granting writ of certiorari to remove case from 
a justice’s court (now general sessions court), 
where merits are shown and no real fault or 
negligence can be imputed to petitioner. So 
where justice withheld his decision and six 
days later defendant went to his office to ascer- 
tain whether judgment had been entered, de- 
fendant entitled to writ as he had a right to 
believe that justice would give him notice of 
decision in time for an appeal. Watson v. Wells, 
20 Tenn. App. 611, 103 S.W.2d 30, 1936 Tenn. 
App. LEXIS 53 (Tenn. Ct. App. 1936). 


52. —Second Certiorari. 

A second certiorari instead of an appeal will 
not be granted for any facts stated in the first 
petition, or which were then known or might 
have been known and stated. If permissible at 
all, a second petition for writs of certiorari and 
supersedeas should be granted with great cau- 
tion, and only under special or extraordinary 
circumstances. Trigg v. Boyce, 5 Tenn. 100, 
1817 Tenn. LEXIS 62 (1817); Williams v. 
Greer’s Adm’rs, 5 Tenn. 235, 1817 Tenn. LEXIS 
106 (1817); Welsh v. Harman, 16 Tenn. 103, 
1835 Tenn. LEXIS 53 (1835); Gardner v. 
Barger, 51 Tenn. 668, 1871 Tenn. LEXIS 220 
Grea» 


53. —Nature of Review. 

Where certiorari and supersedeas are substi- 
tuted for appeal the case will be tried as on an 
appeal. Burt v. Davidson, 24 Tenn. 425, 1844 
Tenn. LEXIS 104 (1844). 


54. —Judgment Regular on Face. 

A justice’s (now general sessions judge’s) 
judgment, regular upon its face, cannot be 
quashed by the circuit court as a void judgment, 
upon a proceeding by certiorari and superse- 
deas, instituted by the defendant for that pur- 
pose, and not for a new trial. The court cannot 
go behind the judgment and examine the evi- 
dence upon which the justice acted, though 
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such evidence be the note sued on. Simmons v. 
Harris & Alexander, 66 Tenn. 325, 1874 Tenn. 
LEXIS 136 (1874). 


55. —Vacating Void Judgment upon Cer- 
tiorari to Quash Execution. 

A void judgment will be vacated upon certio- 
rari to quash an execution when it can fairly be 
taken as an application to bring up the judg- 
ment. McCollum v. Mayor of Greeneville, 2 
Shan. 352 (1877). 


56. —Petition as Evidence. 

Petition is not evidence on the trial on the 
merits. McDowell v. Turney, 37 Tenn. 225, 1857 
Tenn. LEXIS 112 (1857). 


57. —Petition as Plea of Non Est Factum. 

Petition under oath may operate as a plea of 
non est factum; and it may so operate where it 
denies that the petitioner gave the alleged stay 
order by which his name purports to have been 
entered as stayor. McDowell v. Turney, 37 Tenn. 
225, 1857 Tenn. LEXIS 112 (1857); Brown v. E. 
H. Stabler & Co., 48 Tenn. 444, 1870 Tenn. 
LEXIS 86 (1870); Wade v. Pratt, 59 Tenn. 231, 
1873 Tenn. LEXIS 47 (1873). 

The denial of the justice (now general ses- 
sions judge) of an account, coming from another 
county or state, contained in a sworn petition is 
a sufficient denial to require the plaintiff to 
prove his account, or to admit evidence to 
disprove it. Brown v. E. H. Stabler & Co., 48 
Tenn. 444, 1870 Tenn. LEXIS 86 (1870). 


58. —Pauper’s Oath. 
Inability to give security for supersedeas is 
no excuse for not applying for a certiorari, 


27-8-103. Levy not required. 
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because it may be prosecuted upon the pauper 
oath. Gardner v. Barger, 51 Tenn. 668, 1871 
Tenn. LEXIS 220 (1871). 


59. —Jury Trial. 

The means of procuring a review by the 
circuit court of a judgment of the juvenile court 
is by the statutory writ of certiorari and on 
review in the circuit court the parties are en- 
titled to a trial by a jury, if desired, and may 
introduce competent evidence. Doster v. State, 
195 Tenn. 535, 260 S.W.2d 279, 1953 Tenn. 
LEXIS 375 (1958). 


60. —Diligence. 

Where defendant knew the time the cause 
was set for hearing but did not investigate until 
execution some four months later and after the 
passage of one regular term of court, he did not 
show due diligence and was not entitled to 
certiorari. Buell Gray Motors, Inc. v. Fanburg’s 
Garage, 202 Tenn. 648, 308 S.W.2d 410, 1957 
Tenn. LEXIS 450 (1957). 


61. —Affidavit. 

Petition by opponents which challenged a 
county commission’s approval of a landfill could 
not proceed as a statutory writ of certiorari, 
under T.C.A. § 27-8-106, because the petition 
was not verified by sworn affidavit and the 
opponents could not cure this defect, despite 
the filing of an amended complaint with veri- 
fied affidavits, because, pursuant to T.C.A. 
§ 27-9-102, more than sixty days had elapsed 
from the commission’s decision. Brundage v. 
Cumberland County, 357 S.W.3d 361, 2011 
Tenn. LEXIS 1153 (Tenn. Dec. 19, 2011). 


It is not necessary that a levy shall be made on the defendant’s property in 
order to entitle the defendant to the writ of certiorari and supersedeas. 


History. 
Acts 1877, ch. 132, § 1; Shan., § 4855; Code 
1932, § 8990a; T.C.A. (orig. ed.), § 27-803. 


NOTES TO DECISIONS 


1. Prevention of Additional Levy. 
Although the writs of certiorari and superse- 
deas may, in a proper case, issue before a levy 
upon property, it cannot be said to be a proper 
case to prevent the levy of an alias execution 
upon additional property, where there is an 


allegation that property has been levied on, 
without alleging that there was sufficient prop- 
erty levied on to satisfy the debt. Holmes v. 
Eason, 76 Tenn. 754, 1882 Tenn. LEXIS 6 
(1882). 


27-8-104. Power of circuit and chancery courts. 


(a) The judges of the inferior courts of law have the power, in all civil cases, 
to issue writs of certiorari to remove any cause or transcript thereof from any 
inferior jurisdiction, on sufficient cause, supported by oath or affirmation. 

(b) The chancellors shall have concurrent jurisdiction with the judges of the 


27-8-104 
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circuit courts of this state in granting writs of certiorari and supersedeas 
removing causes from general sessions courts to the circuit courts. 


History. 

Code 1858, § 3126 (deriv. Const. 1834, art. 6, 
§ 10); Acts 1877, ch. 64; Shan., § 4857; Code 
1932, § 8992; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 27-804. 


Cross-References. 
Commission’s power to petition for judicial 
jurisdiction, § 62-19-127. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 


Certiorari, § 41; 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, § 41. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 
. Construction. 
Lack of Notarization. 
. Verification. 


Nature and Scope of Remedy. 
Dismissal for Want of Fiat or Order. 
—Waiver. 

. —Waiver of Objections to Pauper Oath. 
. Order for Writ. 

. —Form of Fiat — Striking Void Part. 
10. —Modes of Granting Writ. 

11. Election Contests. 

12. Use of Writ — Examples. 


OONAMAWNE 


1. Construction. 

When defendants filed petitions for writs of 
certiorari in the Tennessee Court of Criminal 
Appeals contesting trial courts’ denials of de- 
fendants’ petitions for expungement of dis- 
missed criminal charges, defendants’ failure to 
comply with T.C.A. § 27-8-106 did not deprive 
the appellate court of jurisdiction because: (1) 
the statute applied to writs of certiorari in civil 
cases, so defendants’ cases were reviewed by a 
common law writ of certiorari; and (2) no stat- 
ute imposed similar procedural requirements 
on petitions for writs of certiorari in criminal 
cases. State v. L.W., 350 S.W.3d 911, 2011 Tenn. 
LEXIS 759 (Tenn. Aug. 17, 2011). 


2. Lack of Notarization. 

Trial court properly dismissed the inmate’s 
petition for its lack of notarization where he 
failed to have the petition notarized by a notary 
public. Jackson v. Tenn. Dep’t of Corr., 240 
S.W.3d 241, 2006 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. May 31, 2006). 

Prison inmate’s certiorari petition seeking 
judicial review of a disciplinary proceeding, 
which petition was filed in a county other than 
that of the prison, was properly dismissed be- 
cause the venue requirement of T.C.A. § 41-21- 
803 was jurisdictional, and the petition also 
had several procedural defects under T.C.A. 
§ 27-8-104(a) and T.C.A. § 27-8-106, so that 


neither the interests of justice nor the prin- 
ciples of judicial economy would be served by 
transferring the case to the proper county. 
Clark v. S. Cent. Corr. Facility, — S.W.3d —, 
2007 Tenn. App. LEXIS 442 (Tenn. Ct. App. 
July 17, 2007), overruled, Womack v. Corr. 
Corp. of Am., 448 S.W.3d 362, 2014 Tenn. 
LEXIS 659 (Tenn. Sept. 22, 2014). 

Chancery court was without subject matter 
jurisdiction to review a zoning board’s actions 
in denying a permit because the applicants did 
not file a petition for a writ of certiorari that 
complied with the statutory requirements 
within sixty days as their amended petition, 
like the first petition, contained a representa- 
tion that the matters set forth in the petition 
were true and correct, but it did not reflect that 
it was sworn to before the clerk of the circuit 
court, the judge, any judge of the court of 
general sessions, or a notary public. Hirt v. 
Metro. Bd. of Zoning Appeals, — S.W.3d —, 
2016 Tenn. App. LEXIS 958 (Tenn. Ct. App. 
Dec. 15, 2016). 


3. Verification. 

Chancery court properly dismissed an in- 
mate’s petition for writ of certiorari for lack of 
subject matter jurisdiction because the petition 
was not properly verified as required by the 
Tennessee Constitution and statue where, 
while the petition was notarized, titled “Veri- 
fied Complaint,” and requested that the court 
take the contents of the petition as true, the 
petition was not verified, and the fact that the 
petition was notarized served only to acknowl- 
edge the petition. Best v. Tenn. Dep’t of Corr., — 
S.W.3d —, 2016 Tenn. App. LEXIS 742 (Tenn. 
Ct. App. Sept. 30, 2016). 


4, Nature and Scope of Remedy. 

The criminal courts of Shelby County have 
authority to grant extraordinary relief in ap- 
peals from courts of inferior jurisdiction. 
Franks v. State, 565 S.W.2d 36, 1977 Tenn. 
Crim. App. LEXIS 271 (Tenn. Crim. App. 1977). 
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5. Dismissal for Want of Fiat or Order. 

Writ of certiorari issued without such order 
or fiat is subject to be dismissed. McDowell, 
McGaughy & Co. v. Keller, 48 Tenn. 449, 1870 
Tenn. LEXIS 88 (1870); King v. Williams, 54 
Tenn. 303, 1872 Tenn. LEXIS 51 (1872). 


6. —Waiver. 

Certiorari issued in the circuit court without 
fiat may be dismissed, but, if treated as valid 
and there be no motion to dismiss for that cause 
in the lower court, the appellate court will not 
dismiss it for the error. Nashville v. Mason, 11 
Tenn. App. 344, — S.W.2d —, 1930 Tenn. App. 
LEXIS 17 (Tenn. Ct. App. 1930). 


7. —Waiver of Objections to Pauper Oath. 

Objection to pauper oath where the writs of 
certiorari and supersedeas were granted by 
fiat, upon bond, is waived by failure to move to 
dismiss the petition for such oath. Melton v. 
Edwards, 53 Tenn. 250, 1871 Tenn. LEXIS 352 
CLS 1): 


8. Order for Writ. 


9. —Form of Fiat — Striking Void Part. 
The correct form of the fiat on the petition for 
writs of certiorari and supersedeas, to be ad- 
dressed to the clerk of the circuit court, is in 
these words: “Issue writs of certiorari and su- 
persedeas as prayed for” in the within or fore- 
going petition, as the case may be. If the clerk 
goes beyond the fiat and the law, the unauthor- 
ized part may be struck out by the judge or 
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court having jurisdiction of the case, upon 
proper application. Woods v. Batey, 83 Tenn. 
733, 1885 Tenn. LEXIS 103 (1885). 


10. —Modes of Granting Writ. 

It is immaterial whether the application be 
made in open court and an order for the issu- 
ance of the writ entered upon the minutes, or 
the fiat of the judge granting the writ be en- 
dorsed upon the petition. King v. Williams, 54 
Tenn. 303, 1872 Tenn. LEXIS 51 (1872). 


11. Election Contests. 

Defendant in an election contest is entitled to 
certiorari and supersedeas if an injunction is- 
sued by the court restraining him from inter- 
fering with plaintiffs possession of the office 
was beyond the power and jurisdiction of the 
court issuing the same. Hagan v. Henry, 168 
Tenn. 223, 76 S.W.2d 994, 1934 Tenn. LEXIS 43 
(1934). 


12. Use of Writ — Examples. 

Trial court did not abuse its discretion in 
granting certiorari and supersedeas as to suit 
brought in justice of peace court as result of 
traffic accident upon petition stating that per- 
son driving automobile was not agent of defen- 
dants and that automobile involved did not 
belong to defendants and showing due diligence 
by defendants in their attempt to furnish ap- 
peal bond within statutory time. Uselton v. 
Price, 41 Tenn. App. 134, 292 S.W.2d 788, 1956 
Tenn. App. LEXIS 161 (Tenn. Ct. App. 1956). 


27-8-105. Power of general sessions judges. 


Two (2) general sessions judges may, within twenty (20) days after judgment, 
grant a certiorari and supersedeas to remove the proceedings of a general 


sessions judge to the circuit court. 


History. 

Code 1858, § 3127 (deriv. Acts 1801, ch. 7, 
§ 4; 1833, ch. 65, § 2); Shan., § 4858; Code 
1932, § 8993; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 27-805. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, §§ 31, 34, 36; 22 Tenn. Juris., Re- 
moval of Causes, § 8. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality of Section. 

Cases Covered by Section. 

Time for Grant. 

. Petition Addressed to Circuit Court Judge. 
. Forcible Entry and Detainer Cases. 

. Proceedings upon Forma Pauperis. 


Fr aAmhoNne 


. Constitutionality of Section. 

This section is constitutional, as a regulation 
in extension, and not in restriction, of the 
remedy by certiorari. Duggan v. McKinney, 15 
Tenn. 21, 1834 Tenn. LEXIS 5 (1834). 


2. Cases Covered by Section. 

Two justices of the peace (now general ses- 
sions judges) cannot grant writs of certiorari 
and supersedeas to bring up to the circuit court 
the proceedings of a justice, for causes originat- 
ing after the judgment. This statute was only 
intended to apply to cases where the proceeding 
by writ of certiorari and supersedeas is substi- 
tuted in place of an appeal, and a new trial 
asked on the merits. Rogers v. Ferrell, 18 Tenn. 
254, 1837 Tenn. LEXIS 15 (1837). 


3. Time for Grant. 
Under this section, two justices (now general 


27-8-106 


sessions judges) have no authority to grant a 
certiorari after the lapse of 20 days from the 
rendition of the justice’s judgment, and a cer- 
tiorari so granted should be dismissed on mo- 
tion. Vanleer v. Johnston, 16 Tenn. 162, 1835 
Tenn. LEXIS 67 (1835); Dixon v. Caruthers, 17 
Tenn. 30, 1836 Tenn. LEXIS 9 (1836); Fisher v. 
Baldridge, 91 Tenn. 418, 19 S.W. 227, 1892 
Tenn. LEXIS 7 (1892). 


4. Petition Addressed to Circuit Court 
Judge. 

The two justices (now general sessions 
judges) have no power to act upon the petition 
for the writ of certiorari, when addressed to the 
judge of the circuit court; and if the writ be 
granted by them it will be dismissed. Duggan v. 
McKinney, 15 Tenn. 21, 1834 Tenn. LEXIS 5 
(1834). 


5. Forcible Entry and Detainer Cases. 
Two justices of the peace (now general ses- 


27-8-106. Petition. 
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sions judges) have authority to grant writs of 
certiorari and supersedeas for the removal of a 
case of forcible entry and unlawful detainer 
from the justice’s court to the circuit court. 
Fisher v. Baldridge, 91 Tenn. 418, 19 S.W. 227, 
1892 Tenn. LEXIS 7 (1892). 


6. Proceedings upon Forma Pauperis. 

This section is to be construed with § 27-8- 
113 dealing with application for supersedeas 
upon forma pauperis. Lewis v. Simmons, 200 
Tenn. 60, 289 S.W.2d 702, 1956 Tenn. LEXIS 
378 (1956). 

Upon application for certiorari and superse- 
deas under this section upon forma pauperis 
the adverse party is entitled to notice as pro- 
vided in § 27-8-113. Lewis v. Simmons, 200 
Tenn. 60, 289 S.W.2d 702, 1956 Tenn. LEXIS 
378 (1956). 


The petition for certiorari may be sworn to before the clerk of the circuit 
court, the judge, any judge of the court of general sessions, or a notary public, 
and shall state that it is the first application for the writ. 


History. 

Code 1858, § 3128 (deriv. Acts 1833, ch. 65, 
§ 1); Shan., § 4859; mod. Code 19382, § 8994; 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 27-806. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, §§ 34, 37, 41; 20 Tenn. Juris., No- 
tary Public, § 1. 


NOTES TO DECISIONS 


Analysis 


. Lack of Notarization. 

. Construction. 

. Affiants — Who Are Proper. 

. First Application — When Statement Re- 
quired. 

. Grounds for Dismissal. 

. Jurisdiction. 


mo De 


Ov On 


1. Lack of Notarization. 

Trial court properly dismissed the inmate’s 
petition for its lack of notarization where he 
failed to have the petition notarized by a notary 
public. Jackson v. Tenn. Dep’t of Corr., 240 
S.W.3d 241, 2006 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. May 31, 2006). 

Prison inmate’s certiorari petition seeking 
judicial review of a disciplinary proceeding, 
which petition was filed in a county other than 
that of the prison, was properly dismissed be- 
cause the venue requirement of T.C.A. § 41-21- 
803 was jurisdictional, and the petition also 
had several procedural defects under T.C.A. 
§ 27-8-104(a) and T.C.A. § 27-8-106, so that 
neither the interests of justice nor the prin- 
ciples of judicial economy would be served by 


transferring the case to the proper county. 
Clark v. S. Cent. Corr. Facility, — S.W.3d —, 
2007 Tenn. App. LEXIS 442 (Tenn. Ct. App. 
July 17, 2007), overruled, Womack v. Corr. 
Corp. of Am., 448 S.W.3d 362, 2014 Tenn. 
LEXIS 659 (Tenn. Sept. 22, 2014). 

Chancery court was without subject matter 
jurisdiction to review a zoning board’s actions 
in denying a permit because the applicants did 
not file a petition for a writ of certiorari that 
complied with the statutory requirements 
within sixty days as their amended petition, 
like the first petition, contained a representa- 
tion that the matters set forth in the petition 
were true and correct, but it did not reflect that 
it was sworn to before the clerk of the circuit 
court, the judge, any judge of the court of 
general sessions, or a notary public. Hirt v. 
Metro. Bd. of Zoning Appeals, — S.W.3d —, 
2016 Tenn. App. LEXIS 958 (Tenn. Ct. App. 
Dec. 15, 2016). 


2. Construction. 

The words “duly sworn to” mean that the 
petition must be verified by affidavit. Drainage 
Dist. v. Askew, 138 Tenn. 136, 196 S.W. 147, 
1917 Tenn. LEXIS 14 (1917). 
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Trial court did not err in dismissing a pris- 
oner’s pro se petition for a common law writ of 
certiorari appealing his convictions for disci- 
plinary infractions; while the petition con- 
tained the prisoner’s verification that its con- 
tents were true and correct to the best of his 
knowledge, he failed to have the petition nota- 
rized by a notary public, as required by Tenn. 
Const. art. VI, § 10, T.C.A. § 27-8-104(a), and 
T.C.A. § 27-8-106. Wilson v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2006 Tenn. App. LEXIS 91 
(Tenn. Ct. App. Feb. 13, 2006). 

Inmate’s petition for writ of certiorari seek- 
ing review of prison disciplinary proceedings 
was properly dismissed because the inmate 
failed to file a petition for writ of certiorari that 
complied with T.C.A. §§ 27-8-104 and 27-8-106 
within 60 days, and the trial court did not 
extend the deadline for filing the petition 
within the 60 days. Terry v. Dep’t of Corr., — 
S.W.3d —, 2009 Tenn. App. LEXIS 166 (Tenn. 
Ct. App. Apr. 28, 2009). 


3. Affiants — Who Are Proper. 

Petition may be sworn to by any one of the 
several petitioners, or by their agent. Dwiggins 
v. Robertson, 1 Tenn. 81, 1804 Tenn. LEXIS 29 
(1804); Foster v. Blount, 1 Tenn. 343, 1808 
Tenn. LEXIS 43 (1808). 


4. First Application — When Statement 
Required. 

Petition for certiorari in lieu of appeal must 
state that it is the first application, or it may be 
dismissed on motion. Jones v. Williams, 32 
Tenn. 105, 1852 Tenn. LEXIS 27 (1852): 
McGhee v. Grady, 80 Tenn. 89, 1883 Tenn. 
LEXIS 148 (1883). 

The writ of certiorari is the proper remedy to 
bring into the circuit court the papers in a 
cause tried by a justice of the peace (now 
general sessions judge), where the appeal was 
prayed and obtained in time, and perfected by 
bond or the pauper oath as required by law, and 
the petition for the writ may be filed at any 
stage of the cause, and need not state that it is 
the first application for a certiorari. McGhee v. 
Grady, 80 Tenn. 89, 1883 Tenn. LEXIS 143 
(1883). 

Trial court did not err when it dismissed the 
inmate’s petition for a writ of certiorari where 
he did not state in his petition that it was his 
first application for the writ, which was re- 
quired under T.C.A. § 27-8-106. Jackson v. 
Tenn. Dep’t of Corr., 240 S.W.3d 241, 2006 
Tenn. App. LEXIS 356 (Tenn. Ct. App. May 31, 
2006). 

Lawyer’s verification of his petition for writ 
of certiorari to appeal from a decision of the 
Disciplinary Board that stated “under oath or 
by affirmation that the facts in the preceding 
petition for certiorari are true and correct to the 
best of my knowledge, information and belief” 
clearly satisfied Tenn. Sup. Ct. R. 9, § 1.8, 
Tenn. Const. art. VI, § 10, and T.C.A. § 27-8- 
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106, although the lawyer failed to recite that 
this was his first petition. Talley v. Bd. of Prof] 
Responsibility, 358 S.W.3d 185, 2011 Tenn. 
LEXIS 971 (Tenn. Oct. 26, 2011). 


5. Grounds for Dismissal. 

In a prisoner’s challenge to the actions of the 
prison disciplinary board, because of the pris- 
oner’s repeated failures to furnish the trial 
court with the affidavit required by T.C.A. § 41- 
21-805, the trial court properly dismissed his 
petition; even if the prisoner’s proposed amend- 
ment to his petition had satisfied the verifica- 
tion requirement, which was questionable, the 
prisoner’s failure to comply with T.C.A. § 41- 
21-805 constituted an independent and suffi- 
cient ground upon which to dismiss the petition 
as the proposed amendment did not purport to 
remedy that omission. Adams v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2007 Tenn. App. LEXIS 357 
(Tenn. Ct. App. May 30, 2007). 


6. Jurisdiction. 

Trial court did not have jurisdiction to grant 
an extension of time to comply with the verifi- 
cation requirement of T.C.A. § 27-8-106 for a 
writ of certiorari, because petitioner’s motion to 
amend to comply with that requirement was 
made beyond the 60-day period in which the 
petition had to be filed and verified; the appel- 
late court was thus also without jurisdiction 
and dismissed petitioner’s appeal. Blair v. 
Tenn. Bd. of Prob. & Parole, 246 S.W.3d 38, 
2007 Tenn. App. LEXIS 483 (Tenn. Ct. App. 
July 27, 2007). 

Procedural requirements for petitions for 
writ of certiorari set forth in T.C.A. § 27-8-106 
do not apply in criminal cases. State v. L.W., 
350 S.W.3d 911, 2011 Tenn. LEXIS 759 (Tenn. 
Aug. 17, 2011). 

When defendants filed petitions for writs of 
certiorari in the Tennessee Court of Criminal 
Appeals contesting trial courts’ denials of de- 
fendants’ petitions for expungement of dis- 
missed criminal charges, defendants’ failure to 
comply with T.C.A. § 27-8-106 did not deprive 
the appellate court of jurisdiction because: (1) 
the statute applied to writs of certiorari in civil 
cases, so defendants’ cases were reviewed by a 
common law writ of certiorari; and (2) no stat- 
ute imposed similar procedural requirements 
on petitions for writs of certiorari in criminal 
cases. State v. L.W., 350 S.W.3d 911, 2011 Tenn. 
LEXIS 759 (Tenn. Aug. 17, 2011). 

Petition by opponents which challenged a 
county commission’s approval of a landfill could 
not proceed as a statutory writ of certiorari, 
under T.C.A. § 27-8-106, because the petition 
was not verified by sworn affidavit and the 
opponents could not cure this defect, despite 
the filing of an amended complaint with veri- 
fied affidavits, because, pursuant to T.C.A. 
§ 27-9-102, more than sixty days had elapsed 
from the commission’s decision. Brundage v. 


27-8-107 


Cumberland County, 357 S.W.3d 361, 2011 
Tenn. LEXIS 1153 (Tenn. Dec. 19, 2011). 


27-8-107. Return to circuit courts. 
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All writs of certiorari and supersedeas granted to revise the proceedings of 
the county court, or any general sessions judge, shall be made returnable to the 
circuit court unless otherwise expressly provided by law. 


History. 

Code 1858, § 3125; Shan., § 4856; Code 
1932, § 8991; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 27-807. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, § 46. 


NOTES TO DECISIONS 


Analysis 


1. Motion to Dismiss Petition — Time for Mak- 
ing. 

2. —Allegations in Motion. 

3. Delays — Motion to Dismiss 
Thereto. 

4. Review — Presumptions. 


Subject 


1. Motion to Dismiss Petition — Time for 
Making. 

Motion to dismiss a petition for writs of 
certiorari and supersedeas shall be made at the 
first term after notice to the adverse party, or at 
the earliest opportunity presented. Lookout Mt. 
Incline & Lula Lake R.R. v. Flowers, 101 Tenn. 
362, 47 S.W. 485, 1898 Tenn. LEXIS 74 (1898). 


2. —Allegations in Motion. 

The motion must set forth the grounds relied 
upon. Nashville v. Mason, 11 Tenn. App. 344, — 
S.W.2d —, 1930 Tenn. App. LEXIS 17 (Tenn. Ct. 
App. 1930). 


27-8-108. Amount of supersedeas. 


3. Delays — Motion to Dismiss Subject 
Thereto. 

When a motion to dismiss a petition for 
certiorari and supersedeas is made at the re- 
turn term of the certiorari or at the first term 
after the service of the supersedeas, according 
to the settled rule of practice, the motion stands 
as any other cause on the docket, and is subject 
to the ordinary delays incident to judicial pro- 
ceedings, such as continuances by consent, or 
postponement, in the discretion of the court. 
Scovel v. Mayor of Nashville, 2 Shan. 260 
(1877). 


4, Review — Presumptions. 

On review it must be assumed that all issues 
before the justice (now general sessions judge) 
were properly joined ore tenus, and that evi- 
dence was properly introduced thereunder. In- 
terstate Life & Acci. Co. v. Spurlock, 16 Tenn. 
App. 250, 64 S.W.2d 75, 1933 Tenn. App. LEXIS 
9 (Tenn. Ct. App. 19338). 


Where the error complained of is in the amount of the judgment, the petition 
shall show the amount of the mistake, and the supersedeas shall not issue for 
more than such amount, and the plaintiff in the judgment shall be entitled to 
execution for the balance not complained of, as if no such writ had been 


obtained. 


History. 
Code 1858, § 3129 (deriv. Acts 1827, ch. 26, 


§ 1; 1829, ch. 16, § 1); Shan., § 4860; Code 
1932, § 8995; T.C.A. (orig. ed.), § 27-808. 


NOTES TO DECISIONS 


1. Sufficiency of Petition. 

If the whole judgment is not complained of, 
the petition must show in what the error con- 
sists and the amount of the same. A general 


statement that the judgment is for a much 
larger amount than the plaintiff is entitled to is 
not sufficient. O’Sullivan v. Larry, 39 Tenn. 54, 
1858 Tenn. LEXIS 251 (1858). 
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27-8-109. Part of judgment involved. 


When the certiorari extends only to a part of the judgment, or it is brought 
by one (1) or more of several parties only, a certified copy of the proceedings 
complained of shall be made out by the proper officer, and filed in lieu of the 
original papers, and proceedings as to parties who do not join in the application 
shall not be affected. 


History. 

Code 1858, § 3130 (deriv. Acts 1827, ch. 26, 
§ 3); Shan., § 4861; Code 1932, § 8996; T.C.A. 
(orig. ed.), § 27-809. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, § 57. 


27-8-110. Prosecution bond. 


The clerk of the circuit court, before such clerk issues the writ, shall take 
bond from the party applying, with good security, in double the amount of the 
judgment or error complained of, payable to the opposite party, conditioned to 
prosecute the writ with effect, or perform the judgment which shall be 


rendered in the cause. 


History. 

Code 1858, § 3131 (deriv. Acts 1807, ch. 81, 
§ 1); Shan., § 4862; Code 1932, § 8997; T.C.A. 
(orig. ed.), § 27-810. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, §§ 49-52; 8 Tenn. Juris., Costs § 64. 


NOTES TO DECISIONS 


Analysis 


1. Liability of Surety — Extent. 
2. Amendment of Bond. 
3. Appellate Court Judgment on Bond. 


1. Liability of Surety — Extent. 

Where the bond is conditioned for the pay- 
ment of damages and costs, the judgment 
against the surety will be for interest on the 
judgment and the costs only; and where the 
bond is conditioned for the payment of costs 
alone, the judgment will be for costs only, for a 
judgment may be rendered to the extent of the 
conditions of the bond, though not in full com- 
pliance with the requirements of the statute. 
Triplet v. Gray, 15 Tenn. 15, 15 Tenn. 16, 1834 
Tenn. LEXIS 3 (1834); Tipton v. Anderson, 16 
Tenn. 222, 1835 Tenn. LEXIS 82 (1835); Max- 
well v. Salts, 44 Tenn. 233, 1867 Tenn. LEXIS 
37 (1867). 

The surety on the bond, conditioned as re- 


27-8-111. Security for costs. 


quired by this section, is liable for the debt as 
well as the damages and costs, upon the dis- 
missal of the writs of certiorari and superse- 
deas. Copeland v. Cox, 52 Tenn. 171, 1871 Tenn. 
LEXIS 247 (1871). 


2. Amendment of Bond. 

Defective certiorari bond may be amended by 
giving new bond and in the circuit court. Jen- 
nings v. Pray, 16 Tenn. 85, 1835 Tenn. LEXIS 48 
(1835). 


3. Appellate Court Judgment on Bond. 

Appellate court judgment on certiorari bond 
will be such as the circuit judge should have 
rendered, where the case is reversed for error in 
failure to render the proper judgment upon 
such bond. Triplet v. Gray, 15 Tenn. 15, 15 Tenn. 
16, 1834 Tenn. LEXIS 3 (1834); Tipton v. An- 
derson, 16 Tenn. 222, 1835 Tenn. LEXIS 82 
(1835). 


The original plaintiff, upon certiorari to a higher court, may be ruled to give 
security for the costs of suit in such higher court. 


History. 
Code 1858, § 3139; Shan., § 4870; Code 
1932, § 9007; T.C.A. (orig. ed.), § 27-811. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, § 52. 


27-8-112 


27-8-112. Supersedeas. 
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The clerk shall also issue a writ of supersedeas in all necessary cases, 
directed to the opposite party, or the officer in whose hands the execution may 
be, which shall effectually supersede all further proceedings thereon. 


History. 
Code 1858, § 3132; Shan., § 4863; Code 
1932, § 8998; T.C.A. (orig. ed.), § 27-812. 


Cross-References. 
Clerk’s fees, § 8-21-401. 


Powers of Supreme Court judges, § 16-3-205. 
Supersedeas against tax collection prohib- 
ited, § 67-1-909. 


NOTES TO DECISIONS 


Analysis 


. Release of Levy by Supersedeas — Extent. 

. When Supersedeas Unnecessary. 

. Fiat Awarding Supersedeas — Effect on Ap- 
pellate Court. 

4. Preservation of Status Quo. 


(oe Woe 


1. Release of Levy by Supersedeas — Ex- 
tent. 

The issuance and service of the writ of super- 
sedeas releases the personal property levied on 
under attachment or execution, and authorizes 
the officer to return it to the debtor, though the 
writ was obtained upon the pauper oath; but 
the lien on land created by the levy is not 
released by the supersedeas which is finally 
dismissed. McCamy v. Lawson, 40 Tenn. 256, 
1859 Tenn. LEXIS 69 (1859); Littleton v. Yost, 
71 Tenn. 267, 1879 Tenn. LEXIS 73 (1879); 
Rocco v. Parezyk, 77 Tenn. 328, 1882 Tenn. 
LEXIS 58 (1882). 


2. When Supersedeas Unnecessary. 
Necessity for issuance of supersedeas does 
not exist where there is no court order in fieri to 
stay. Cockrill v. Peoples Sav. Bank, 155 Tenn. 
342, 293 S.W. 996, 1926 Tenn. LEXIS 53 (1927). 


3. Fiat Awarding Supersedeas — Effect on 
Appellate Court. 

The appellate court cannot supersede the fiat 
of a judge, awarding a writ of supersedeas as 
incident to a writ of certiorari to bring up the 
proceedings of an inferior to a superior tribunal 
for revision. Woods v. Batey, 83 Tenn. 733, 1885 
Tenn. LEXIS 103 (1885). 


4. Preservation of Status Quo. 

The writ of supersedeas can only preserve 
the status quo or stay proceedings and cannot 
relate back so as to undo what has been done. 
McKee v. Board of Elections, 173 Tenn. 276, 116 
S.W.2d 1033, 1937 Tenn. LEXIS 27 (1938). 

Where the commissioners of elections of 
Shelby County were removed from office by the 
former state board of elections, such commis- 
sioners were not entitled to a writ of superse- 
deas superseding the orders of the board in 
removing them from office since the action of 
the board was self-executing so that to have the 
effect asked by the commissioners it would be 
necessary to give the writ a back reaching 
effect. McKee v. Board of Elections, 173 Tenn. 
276, 116 S.W.2d 1033, 1937 Tenn. LEXIS 27 
(1938). 


27-8-113. Supersedeas on pauper’s application. 


(a) No supersedeas shall issue upon application in forma pauperis, without 
express order of the judge dispensing with security. 
(b) Such order may be made by the judge only on notice to the adverse party 


of the application. 


History. 
Code 1858, § 3133; Shan., § 4864; Code 
1932, § 8999; T.C.A. (orig. ed.), § 27-813. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, §§ 22, 49. 


NOTES TO DECISIONS 


Analysis 


1. Directory Nature of Statute — Waiver of 
Notice. 


. Liberal Allowance. 

. Notice to Adverse Party. 
—“Adverse Party” — Meaning. 
. Time of Filing Pauper’s Oath. 


or co bo 


409 


6. Waiver of Objection to Pauper’s Oath. 

7. Time for Motion to Dismiss for Noncompli- 
ance. 

8. Construction With Other Statutes. 


1. Directory Nature of Statute — Waiver 
of Notice. 

This statute is merely directory, and notice is 
waived by voluntary appearance. Legate v. 
John Ward & Co., 45 Tenn. 451, 1868 Tenn. 
LEXIS 28 (1868); Combs v. Vogeli, 66 Tenn. 271, 
1874 Tenn. LEXIS 121 (1874). 

The fiat for a supersedeas, issued upon the 
pauper oath, without notice, is not void; but the 
petition is subject to be dismissed for the error 
in the issuance of the supersedeas without 
notice. Combs v. Vogeli, 66 Tenn. 271, 1874 
Tenn. LEXIS 121 (1874). 


2. Liberal Allowance. 

The law is very liberal in allowing the pros- 
ecution of suits in forma pauperis, the object 
being to place the poor on a level with the rich, 
considering this a defendant was allowed a 
petition for certiorari and supersedeas on a 
pauper’s oath which showed that some of his 
property was encumbered and that he had only 
an equitable interest therein, that he had of- 
fered to mortgage everything he owned to make 
an appeal and that he could procure no one to 
sign the required bond. Hewell v. Cherry, 25 
Tenn. App. 420, 158 S.W.2d 370, 1941 Tenn. 
App. LEXIS 125 (Tenn. Ct. App. 1941). 


3. Notice to Adverse Party. 

To sustain a supersedeas ordered by one of 
the judges of the Supreme Court under writ of 
error, under § 27-6-111, notice to the “adverse 
party” of the application is necessary under this 
section. Campbell v. Boulton, 62 Tenn. 354, 
1874 Tenn. LEXIS 58 (1874); Mowry v. Daven- 
port, 74 Tenn. 80, 1880 Tenn. LEXIS 213 
(1880). 

Court of Appeals follows rule of the Supreme 
Court that this statute authorizes the issuance 
of supersedeas in aid of writ of error. Sullivan v. 
Eason, 5 Tenn. App. 137, — S.W. —, 1927 Tenn. 
App. LEXIS 45 (Tenn. Ct. App. 1927). 

The adverse party is entitled to his day in 
court on the issues and to notice as provided in 
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this section. Lewis v. Simmons, 200 Tenn. 60, 
289 S.W.2d 702, 1956 Tenn. LEXIS 378 (1956). 


4. —“Adverse Party” — Meaning. 

Defendants in a judgment are not adverse 
parties to each other, although their interests 
may be adverse, but the plaintiff in the judg- 
ment is the adverse party to the defendants or 
either of them and the notice should be given to 
him. Campbell v. Boulton, 62 Tenn. 354, 1874 
Tenn. LEXIS 58 (1874). 

The “adverse party” is the party or parties in 
whose favor judgments were rendered in the 
court below. Mowry v. Davenport, 74 Tenn. 80, 
1880 Tenn. LEXIS 213 (1880). 


5. Time of Filing Pauper’s Oath. 

Time may be allowed beyond the term of the 
chancery court, for an appellant to take the 
pauper’s oath, when an appeal has been prayed 
and granted to the Supreme Court. Andrews v. 
Page, 49 Tenn. 634, 1871 Tenn. LEXIS 56 
LST 1)! 


6. Waiver of Objection to Pauper’s Oath. 

Objection to pauper oath is waived by failure 
to move to dismiss the petition for such oath, 
where writs were granted by fiat, upon the 
execution of bond, and the pauper oath was 
taken instead of giving the bond. Melton v. 
Edwards, 53 Tenn. 250, 1871 Tenn. LEXIS 352 
(1871). 


7. Time for Motion to Dismiss for Noncom- 
pliance. 

Motion to dismiss for noncompliance with 
statute is to be made at the first term after 
notice. Lookout Mt. Incline & Lula Lake R.R. v. 
Flowers, 101 Tenn. 362, 47 S.W. 485, 1898 
Tenn. LEXIS 74 (1898). 


8. Construction With Other Statutes. 

This section and § 27-8-105 are to be con- 
strued together. Lewis v. Simmons, 200 Tenn. 
60, 289 S.W.2d 702, 1956 Tenn. LEXIS 378 
(1956). 

Upon application for certiorari and superse- 
deas under § 27-8-105 upon forma pauperis, 
the adverse party is entitled to notice as pro- 
vided in this section. Lewis v. Simmons, 200 
Tenn. 60, 289 S.W.2d 702, 1956 Tenn. LEXIS 
378 (1956). 


27-8-114. Action after refusal of supersedeas. 


(a) On refusing such order, the judge may either take bond from the adverse 
party for the payment of damages, including the value of property levied on, or 
for the safekeeping of the property and its redelivery at the end of the suit, 
with damages, if the applicant succeeds in the application; or, the judge may 
order the property to be kept by the officer, and take bond from the plaintiff for 
damages only; or, if the property is such as to render it proper, or if the 
applicant consents, the judge may order the sale to proceed and take bond from 
the plaintiff for payment of damages; or, the judge may make such other order 
as the parties may agree on or the circumstances justify. 


27-8-115 APPEAL AND REVIEW 410 
(b) In such case, no further notice shall be required to bring the parties into 


court. 


4866; Code 1932, §§ 9000, 9001; T.C.A. (orig. 
ed.), § 27-814. 


History. 
Code 1858, §§ 3134, 3135; Shan., §§ 4865, 


27-8-115. Time of trial. 


Suits brought into an appellate court, by writ of certiorari, shall be triable at 
the return term of the writ. 


History. 
Acts 19038, ch. 115, § 1; Shan., § 4866a1; 
Code 1932, § 9002; T.C.A. (orig. ed.), § 27-815. 


27-8-116. Determination on motion to quash or dismiss. 


On motion to quash or dismiss a writ of certiorari granted in lieu of an 
appeal, issue may be taken and proof heard upon the facts alleged in the 
petition as ground for not appealing, which issue shall thereupon be deter- 
mined by the court. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, § 48. 


History. 
Acts 1908, ch. 115, § 2; Shan., § 4866a2; 
Code 1932, § 9003; T.C.A. (orig. ed.), § 27-816. 


27-8-117. Judgment for applicant. 


On the final judgment, the court may, if the applicant obtain relief, direct the 
jury trying the cause to assess damages, or may impanel a jury for that 
purpose, may order restitution of the property, or give such other judgment in 


the applicant’s favor as the state of the case requires. 


History. 
Code 1858, § 3136; Shan., § 4867; Code 
1932, § 9004; T.C.A. (orig. ed.), § 27-817. 


Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, § 61. 


NOTES TO DECISIONS 


Analysis 


1. Restitution to Office. 

2. Impaneling Jury After Dismissal of Certio- 
rari. 

3. Final Judgment by Circuit Court. 


1. Restitution to Office. 

On certiorari to review action of a board of 
city commissioners in depriving a member of 
that board of his office, a writ of restitution to 
office was not proper remedy, such writ being 
unenlarged as to scope by this section. Ashcroft 
v. Goodman, 139 Tenn. 625, 202 S.W. 939, 1918 
Tenn. LEXIS 13 (1918). 


2. Impaneling Jury After Dismissal of Cer- 
tiorari. 

While this section expressly provides for the 

impanelment of a jury, if the plaintiff in the 


petition shall obtain relief, and there is no 
express provision for the impanelment of a jury, 
given by our statutes, where the certiorari is 
dismissed, inasmuch as § 27-8-118 empowers 
the circuit court to render a final judgment in 
such case, the power to impanel a jury neces- 
sarily exists, so as to enable the court to render 
a final judgment, for there is no remedy upon 
the certiorari bond in any other court. Weigand 
v. Malatesta, 46 Tenn. 362, 1869 Tenn. LEXIS 
68 (1869); Simmons v. Taylor, 91 Tenn. 363, 18 
S.W. 867, 1891 Tenn. LEXIS 105 (1892). 


3. Final Judgment by Circuit Court. 
Where a cause is brought to the circuit court 
by certiorari, it is required of the court to 
render a final judgment, and the case cannot be 
remanded, with a procedendo, to the court 
below. A judgment cannot be rendered on the 
certiorari bond in any other suit. Weigand v. 
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Malatesta, 46 Tenn. 362, 1869 Tenn. LEXIS 68 
(1869); Simmons v. Taylor, 91 Tenn. 363, 18 
S.W. 867, 1891 Tenn. LEXIS 105 (1892). 


27-8-118. Judgment against applicant. 


(a) Upon affirmance of the judgment or decree below or recovery of a larger 
amount, or upon dismissal of the certiorari for want of prosecution, or for any 
other cause, the court shall enter judgment for the amount recovered against 
the principal and the sureties on the prosecution bond, with interest at the rate 
of six percent (6%) per annum from the date of the judgment or decree below, 
and all costs. 

(b) In all other cases, the judgment of the higher court, if against the party 
obtaining the certiorari, shall be for the amount of the recovery, with interest 


and costs, against the principal and sureties to the prosecution bond. 


History. 

Code 1858, §§ 3137, 3138 (deriv. Acts 1794, 
ch. 1, § 64; 1817, ch. 119, § 2); impl. am. Acts 
1861 (Ist E. S.), ch. 6, § 1; impl. am. Acts 
1865-1866, ch. 17, § 1; Shan., §§ 4868, 4869; 
Code 1932, §§ 9005, 9006; T.C.A. (orig. ed.), 
§ 27-818. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 240; 5 Tenn. Juris., Certio- 
rari, § 63; 16 Tenn. Juris., Interest § 7. 


NOTES TO DECISIONS 


Analysis 


. Dismissal. 

. —Interest. 

—Want of Jurisdiction. 

—New Judgment. 

Affirmance. 

. —New Judgment. 

—Judgment upon Quashing Execution in 
Part. 

8. Rents and Profits. 


NOR WNP 


1. Dismissal. 


2. —Interest. 

Interest is not confined to cases where the 
judgment below is affirmed on trial, but ex- 
tends to cases where certiorari is dismissed. 
Haley v. Moore, 2 Shan. 153 (1876). 


3. —Want of Jurisdiction. 

Where the certiorari is dismissed for want of 
jurisdiction, no judgment can be rendered, ex- 
cept for costs. Taul’s Adm’r v. Collinsworth, 10 
Tenn. 579, 1831 Tenn. LEXIS 20 (1831). 


4, —New Judgment. 

When the certiorari is dismissed for any 
cause, the appellate or revising court must, in 
all cases, render a new judgment against the 
petitioner and his sureties, for the judgment 
below, or the amount thereof remaining unsat- 
isfied, with the interest and costs. Haley v. 
Moore, 2 Shan. 153 (1876); Littleton v. Yost, 71 
Tenn. 267, 1879 Tenn. LEXIS 73 (1879); 
Thompson v. McMillan, 89 Tenn. 110, 14 S.W. 


439, 1890 Tenn. LEXIS 27 (1890); Taylor v. 
Wells, 108 Tenn. 719, 69 S.W. 266, 1902 Tenn. 
LEXIS 20 (1902). 


5. Affirmance. 


6. —New Judgment. 

Where judgment in an unlawful detainer 
action in a justice of the peace (now general 
sessions) court had been rendered against the 
defendant, and he filed a petition for certiorari 
and supersedeas which was granted but the 
defendant failed to make the bond required by 
the court and these proceedings were dismissed 
whereon the circuit court without a jury prop- 
erly allowed judgment against the defendant 
and his sureties for the amount of the ment in 
the justice of the peace court, plus the rents 
accruing during the ensuing litigation, plus the 
costs of the action. Robertson v. Penn Mut. Life 
Ins. Co., 22 Tenn. App. 387, 123 S.W.2d 848, 
1938 Tenn. App. LEXIS 38 (Tenn. Ct. App. 
1938). 

Where judgment was rendered against a 
debtor and execution issued with a levy upon 
an automobile of the debtor, the debtor claim- 
ing this automobile exempt under former § 26- 
2-101 could properly attack the levy by means 
of certiorari and the execution of a supersedeas 
bond thus regaining possession of the car, how- 
ever since the debtor in his petition for certio- 
rari failed to alleged that he was head of a 
household and failed to allege that he had 
selected this automobile as exempt property 
prior to his petition, the petition was properly 
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dismissed, whereon the court should render a 
new judgment against the debtor and his 
surety on the supersedeas bond for the amount 
of the old judgment plus costs. Keen v. Alexan- 
der, 195 Tenn. 564, 260 S.W.2d 297, 1953 Tenn. 
LEXIS 380 (1953). 


7. —Judgment upon Quashing Execution 
in Part. 

Where an execution satisfied in part only has 

been superseded in toto, the court, after quash- 
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ing the execution as to the satisfied part, will 
not remand and award precedendo as to the 
remainder, but will enter judgment upon the 
bond for supersedeas for such unsatisfied re- 
mainder. Thompson v. McMillan, 89 Tenn. 110, 
14 S.W. 439, 1890 Tenn. LEXIS 27 (1890). 


8. Rents and Profits. 

This section has no special relation to rents 
and profits. Ladd v. Riggle, 53 Tenn. 620, 1871 
Tenn. LEXIS 403 (1871): 


CHAPTER 9 
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Section 

27-9-101. 
27-9-102. 
27-9-103. 
27-9-104. 
27-9-105. 
27-9-106. 
27-9-107. 
27-9-108. 
27-9-109. 
27-9-110. 
27-9-111. 
27-9-112. 
27-9-113. 
27-9-114. 


Right of review. 

Filing and contents of petition. 
Circuit court jurisdiction. 
Defendants named in petition. 
Security for costs. 

Supersedeas. 

Notice of filing to defendants. 
Notice prior to grant of writ. 
Transcript of proceedings. 
Defensive pleadings — Amendments. 
Hearing — Findings. 

Appeal. 

Certification of decree on appeal. 


27-9-101. Right of review. 


Proceedings involving certain public employees. 


Anyone who may be aggrieved by any final order or judgment of any board 
or commission functioning under the laws of this state may have the order or 
judgment reviewed by the courts, where not otherwise specifically provided, in 


the manner provided by this chapter. 


History. 
Code 1932, § 9008; modified; T.C.A. (orig. 
ed.), § 27-901. 


Cross-References. 

Applicability of chapter to attorney disciplin- 
ary proceedings, Tenn. R. Sup. Ct. 9, Sec. 1.3. 

Board of chiropractic examiners, review, 
§ 63-4-115. 

Board of examiners in psychology, review, 
§ 63-11-217. 

Board of pharmacy, review, § 63-10-309; peer 
review, title 63, ch. 10, part 4. 

Board of review on child welfare agency li- 
censes, § 71-3-510. 

City judge’s judgment, appeal from, § 6-21- 
508. 

Constitutional basis for certiorari, § 27-8- 
101. 

Gift tax appraisal, appeal, § 67-8-116. 

Seizure of unstamped tobacco, review, §§ 67- 
4-1020, 67-4-1021. 


Teachers appeal from school board decision, 
§ 49-5-513. 

Tobacco dealer, appeal from ruling, § 67-4- 
1016. 

Uniform Administrative Procedures Act, title 
A chigos 


Section to Section References. 

This chapter is referred to in §§ 7-84-412, 
42-2-216, 45-1-108, 45-2-614, 45-2-1502, 45-3- 
302, 45-38-1201, 50-3-918, 53-1-202, 54-18-217, 
56-1-411, 56-7-2311, 56-10-104, 56-26-105, 57- 
3-411, 63-7-116, 63-14-111, 63-16-108. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 30; 3 Tenn. Juris., Attorney 
and Client, §§ 22, 25; 4 Tenn. Juris., Automo- 
biles, § 23; 5 Tenn. Juris., Carriers, § 58; 5 
Tenn. Juris., Certiorari, §§ 3, 18; 7 Tenn. Ju- 
ris., Corporations, § 117; 16 Tenn. Juris., In- 
toxicating Liquors, §§ 7, 19. 
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Law Reviews. 

Administrative Law — 1954 Tennessee Sur- 
vey, 7 Vand. L. Rev. 733. 

Administrative Law — 1961 Tennessee Sur- 
vey (Val Sanford), 14 Vand. L. Rev. 1115. 

An Examination of The Tennessee Law of 
Administrative Procedure (George Street 
Boone), 1 Vand. L. Rev. 339. 

Claims Against the State in Tennessee — The 
Court of Claims, 4 Vand. L. Rev. 875. 

Constitutional Law — 1954 Tennessee Sur- 
vey, 7 Vand. L. Rev. 763. 

Disqualification of Administrative Officials 
for Bias (Robert N. Covington), 13 Vand. L. Rev. 
712. 

Enlarging the Administrative Polity: Admin- 
istrative Law and the Changing Definition of 
Pluralism, 1945-1970, 53 Vand. L. Rev. 1389 
(2000). 

Judicial Review of Administrative Action in 
Tennessee — Scope of Review, 23 Tenn. L. Rev. 
349. 

Methods of Judicial Review over Administra- 
tive Actions in Tennessee, 13 Mem. St. U.L. 
Rev. 657 (1984). 

Plaintiffs Standing to Collaterally Attack a 
City Zoning Ordinance, 43 Tenn. L. Rev. 726. 

Procedure and Evidence — 1960 Tennessee 
Survey (Edmund M. Morgan), 13 Vand. L. Rev. 
1197. 

Remedies other than the Tennessee Uniform 
Administrative Procedures Act “Contested 
Case” Approach to Dealing with State and 
Local Governmental Action (John Beasley), 13 
Mem. St. U.L. Rev. 619 (1984). 
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Review of Administrative Decisions by Writ 
of Certiorari in Tennessee (Ben H. Cantrell), 4 
Mem. St. U.L. Rev. 19. 

Survey of Civil Procedure in Tennessee — 
1977, Ill. Standing, an Aspect of Justiciability 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 305. 

T.B.A. Approved Preliminary Report on Spe- 
cialization. 14-3 Tenn. B.J. 28. 

Tennessee Appellate Procedure and the Uni- 
form Administrative Procedures Act (William J. 
Harbison), 6 Mem. St. U.L. Rev. 291. 

The New Tennessee Code (Charles C. Tra- 
bue), 10 Tenn. L. Rev. 155. 

The Pre-Hearing Stage of Contested Cases 
under the Tennessee Uniform Administrative 
Procedures Act (L. Harold Levinson), 13 Mem. 
St. U.L. Rev. 465 (1984). 

The Scope of Judicial Review of Administra- 
tive Actions in Tennessee (William H. Ewing, 
Jr.), 2 Mem. St. U.L. Rev. 144. 

The Tennessee Court System (Frederic 8S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


Attorney General Opinions. 

The statutory writ of certiorari is a process 
for obtaining judicial review of an inferior tri- 
bunal’s decisions, and the writ process itself 
does not create or constitute any substantive 
legal cause of action. OAG 15-09, 2015 Tenn. 
AG LEXIS 10 (2/2/15). 


NOTES TO DECISIONS 


Analysis 


Constitutionality. 

—Limitations of Review. 

Purposes of Act. 

—Cumulative to Common Law. 

—Supervisory Review. 

—Procedural. 

. Construction with Other Acts. 

. —Election Laws. 

. —Beer Statutes. 

10. —Insurance Licenses. 

11. —Bill for Declaratory Judgment. 

12. —City Charter. 

13. — —Civil Service Board. 

14. Construction and Interpretation. 

15. —Application to Public Officers. 

16. —Special Injury to Plaintiff. 

17. —Petition by Foreign Corporation Not Ad- 
mitted. 

18. Limits of Review. 

19. —Generally. 

20. —Material Evidence. 

21. —After Board Hearing. 

22. —Modification of Order. 

23. —Hearing. 


ea ea ee oa 


24. Rights of Review. 

25. —Pension Grants. 

26. —Revenue Cases. 

27. —Injunctive Relief. 

28. —Change of Zoning Regulation. 
29. —Board of Claims for Injured Persons. 
30. —Tax Distress Warrant. 

31. —Licenses. 

32. Procedure and Practice. 

33. —Jurisdiction. 

34,.—Costs. 

35. —Review Procedure. 

36. Civil Rights Actions. 

37. Evidence. 

38. Standard of Review. 


1. Constitutionality. 

Private act authorizing board of commission- 
ers of city to revoke or suspend permits did not 
violate Tenn. Const., art. I, § 8, since cab op- 
erators could correct any arbitrary or illegal 
action of the board under provisions of this act. 
Large v. Elizabethton, 185 Tenn. 156, 203 
S.W.2d 907, 1947 Tenn. LEXIS 315 (1947). 


2. —Limitations of Review. 
Provision of Acts 1937 (3rd E.S.), ch. 2, § 7 
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that the provisions of this section as to the 
review of the action of boards by certiorari were 
inapplicable to the action of former state board 
of elections in the removal of commissioners of 
elections was proper and a competent action of 
the legislature since the remedy by certiorari 
afforded under other statutes and under the 
common law would still be available to the 
removed officials. McKee v. Board of Elections, 
173 Tenn. 269, 117 S.W.2d 752, 1938 Tenn. 
LEXIS 16 (1938). 


3. Purposes of Act. 


4, —Cumulative to Common Law. 

This statute does not destroy the distinction 
between common law writs and writs of certio- 
rari provided for by statute. Anderson v. Mem- 
phis, 167 Tenn. 648, 72 S.W.2d 1059, 1933 
Tenn. LEXIS 73 (1934). 

This statute is not exclusive but merely adds 
to the powers and rights given under common 
law writ of certiorari, hence circuit court on 
petition for writ of certiorari could determine 
whether regulation invoked by beer committee 
as reason for denial of permit was within its 
powers or outside its province. Gatlinburg Beer 
Regulation Committee v. Ogle, 185 Tenn. 482, 
206 S.W.2d 891, 1947 Tenn. LEXIS 363 (1947). 


5. —Supervisory Review. 

On this certiorari the court’s jurisdiction is 
“supervisory,” not “appellate,” and certiorari 
does not lie to have judicial review of the action 
of the state board of equalization on the merits. 
McCord v. Nashville, C. & S. L. Ry., 187 Tenn. 
277, 213 S.W.2d 196, 1948 Tenn. LEXIS 429 
(1948). 


6. —Procedural. 

This section neither enlarges nor diminishes 
the scope of review by certiorari but only de- 
scribes procedure. McKee v. Board of Elections, 
173 Tenn. 269, 117 S.W.2d 752, 1938 Tenn. 
LEXIS 16 (1938); Groomes v. Nashville, 176 
Tenn. 391, 141 S.W.2d 899, 1939 Tenn. LEXIS 
129 (1940); Simm v. Dougherty, 186 Tenn. 356, 
210 S.W.2d 486, 1948 Tenn. LEXIS 557 (1948); 
Hoover Motor Exp. Co. v. Railroad & Public 
Utilities Com., 193 Tenn. 284, 246 S.W.2d 15, 
1951 Tenn. LEXIS 356 (1951); Tennessee Real 
Estate Com. v. Potts, 221 Tenn. 585, 428 S.W.2d 
794, 1968 Tenn. LEXIS 488 (1968). 

It is true that §§ 27-9-101 — 27-9-113 do not 
destroy the distinction between the common 
law writ of certiorari and the statutory writ of 
certiorari in lieu of appeal and that the sections 
prescribe the procedure for both writs, but so 
much of the statutes as prescribe a de novo 
hearing apply exclusively to the statutory writ. 
Fentress County Beer Board v. Cravens, 209 
Tenn. 679, 356 S.W.2d 260, 1962 Tenn. LEXIS 
404 (1962). 


7. Construction with Other Acts. 
This section neither enlarges nor diminishes 
the scope of review by certiorari, but only 
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prescribes procedure and it is competent for the 
legislature to make this section inapplicable to 
review actions of particular boards since this 
action alone does not prevent review under 
other statutes or the common law. McKee v. 
Board of Elections, 173 Tenn. 269, 117 S.W.2d 
752, 1938 Tenn. LEXIS 16 (1938). 

The revocation of an airport security officer’s 
commission for one year was not a “dismissal, 
demotion, transfer to another county, suspen- 
sion or lay off’ under former § 8-30-327 [re- 
pealed] and jurisdiction was not with the civil 
service commission. Review of boards and com- 
missions “where not otherwise specifically pro- 
vided” may be brought under this chapter. 
Wheeler v. Memphis, 685 S.W.2d 4, 1984 Tenn. 
App. LEXIS 3292 (Tenn. Ct. App. 1984). 


8. —Election Laws. 

Acts 1937, ch. 7, § 2 (since repealed) denied 
to county election commissioner, removed from 
office by the state board of elections, any right 
to a review of such removal, by the courts or 
otherwise. Waldauer v. Britton, 172 Tenn. 649, 
113 S.W.2d 1178, 1937 Tenn. LEXIS 111 (1938); 
McKee v. Board of Elections, 173 Tenn. 269, 117 
S.W.2d 752, 1938 Tenn. LEXIS 16 (1938). 

Trial court acted without jurisdiction in a 
case brought by a mayor by entering an injunc- 
tion against an election commission precluding 
a recall election because the commission was 
entitled to make a final determination regard- 
ing the issues surrounding the recall ballot 
before judicial review; under T.C.A. § 27-9-101, 
judicial review was available as to final orders. 
The commission was preempted by the trial 
court’s injunction from meeting and engaging 
in the statutorily prescribed ministerial duties 
required of it to make final decisions regarding 
the recall ballot. Littlefield v. Hamilton County 
Election Comm’n, — S.W.3d —, 2011 Tenn. App. 
LEXIS 602 (Tenn. Ct. App. Nov. 3, 2011). 


9. —Beer Statutes. 

The writ of certiorari provided by this section 
does not apply to §§ 57-5-105, 57-5-107 — 
57-5-109 (now §§ 57-5-105, 57-5-106 — 57-5- 
108). Putnam County Beer Board v. Speck, 184 
Tenn. 616, 201 S.W.2d 991, 1947 Tenn. LEXIS 
284 (1947); Owings v. Wasson, 188 Tenn. 416, 
219 S.W.2d 908, 1949 Tenn. LEXIS 354 (1949). 

The writ of certiorari provided by this chap- 
ter has no application to §§ 57-5-105, 57-5-107, 
57-5-109 (now §§ 57-5-105, 57-5-106 — 57-5- 
108). Shelton v. Mooneyhan, 205 Tenn. 425, 326 
S.W.2d 825, 1959 Tenn. LEXIS 380 (1959); but 
see, Fentress County Beer Board v. Cravens, 
209 Tenn. 679, 356 S.W.2d 260, 1962 Tenn. 
LEXIS 404 (1962), and §§ 57-5-105, 57-5-109 
(now § 57-5-108), as amended by Acts 1961, ch. 
105. 

Acts 1961, ch. 105, amending §§ 57-5-105, 
57-5-109 (now § 57-5-108) so as to provide for 
review of refusal of beer license by statutory 
writ of certiorari with trial de novo was not 
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unconstitutional as requiring courts to exercise 
administrative function in reviewing action of 
beer boards. Fentress County Beer Board v. 
Cravens, 209 Tenn. 679, 356 S.W.2d 260, 1962 
Tenn. LEXIS 404 (1962). 

Under Acts 1961, ch. 105, amending §§ 57-5- 
105 and 57-5-109 (now § 57-5-108), a person 
aggrieved by the action of beer board had the 
sole remedy of having the same reviewed by 
either the circuit or chancery court by statutory 
writ of certiorari with trial de novo as a substi- 
tute for appeal with the cause being tried as if 
it had originated in such court and the trial 
judge is required to make an independent judg- 
ment on the merits substituting his judgment 
for that of the board. Cantrell v. De Kalb 
County Beer Board, 213 Tenn. 568, 376 S.W.2d 
480, 1964 Tenn. LEXIS 423 (1964); Hughes v. 
Little, 213 Tenn. 574, 376 S.W.2d 482, 1964 
Tenn. LEXIS 424 (1964); Chadwick v. Beer 
Committee of Anderson County, 213 Tenn. 592, 
376 S.W.2d 490, 1964 Tenn. LEXIS 426 (1964); 
Case v. Carney, 213 Tenn. 597, 376 S.W.2d 492, 
1964 Tenn. LEXIS 427 (1964); Ewin v. Richard- 
son, 214 Tenn. 628, 382 S.W.2d 532, 1964 Tenn. 
LEXIS 515 (1964). 


10. —Insurance Licenses. 

In proceedings in the circuit court of David- 
son County to require commissioner of insur- 
ance and banking (now commissioner of com- 
merce and insurance) to issue a license to write 
insurance as an agent, the rights of the parties 
were controlled entirely by the applicable in- 
surance statute and this and the following 
sections had no application. Odle v. McCor- 
mack, 185 Tenn. 439, 206 S.W.2d 416, 1947 
Tenn. LEXIS 350 (1947). 


11. —Bill for Declaratory Judgment. 

Review of proceeding before city board of 
commissioners cannot be made by bill for a 
declaratory judgment. Brooks v. Memphis, 192 
Tenn. 371, 241 S.W.2d 432, 1951 Tenn. LEXIS 
415 (1951). 

Declaratory judgment was not the proper 
remedy for one who thought to challenge the 
right of the board of accountancy to issue a 
license after such license had been issued. Cole- 
man v. Blackburn, 206 Tenn. 328, 333 S.W.2d 
562, 1960 Tenn. LEXIS 368 (1960). 

Certiorari was not sole remedy for testing 
validity of amendment of zoning ordinance 
which did not comply with mandatory provi- 
sions of §§ 13-7-203, 13-7-204 and such amend- 
ment could be tested under Declaratory Judg- 
ments Act. Holdredge v. Cleveland, 218 Tenn. 
239, 402 S.W.2d 709, 1966 Tenn. LEXIS 561 
(1966). 

Where a plaintiff mistakenly seeks judicial 
review of a zoning amendment through a writ 
of certiorari, his petition may be regarded as an 
application for a declaratory judgment. Fallin v. 
Knox County Bd. of Comm'rs, 656 S.W.2d 338, 
1983 Tenn. LEXIS 792 (Tenn. 1983). 
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12. —City Charter. 

This statute did not work a repeal of a city 
charter provision making final the valuation of 
property for taxation when fixed by the city’s 
board of equalization. W. J. Savage Co. v. Knox- 
ville, 167 Tenn. 642, 72 S.W.2d 1057, 1933 
Tenn. LEXIS 72 (1934); Anderson v. Memphis, 
167 Tenn. 648, 72 S.W.2d 1059, 1933 Tenn. 
LEXIS 73 (1934). 


13. — —Civil Service Board. 

Where the charter of the city of Nashville 
provided that the findings of the civil service 
and pension board on all questions of fact in the 
trial of charges preferred against civil service 
employees should be final and subject to review 
only for illegality or want of jurisdiction, such 
employees were not entitled to have their cases 
reviewed by statutory certiorari and their only 
remedy was common law certiorari and only 
where the board has acted illegally or without 
jurisdiction. Groomes v. Nashville, 176 Tenn. 
391, 141 S.W.2d 899, 1939 Tenn. LEXIS 129 
(1940). 


14. Construction and Interpretation. 

This law has no application where a state 
board or commission makes its determination 
without affording any hearing to the party 
affected. Knight v. State Board of Education, 
200 F. Supp. 174, 1961 U.S. Dist. LEXIS 5416 
(M.D. Tenn. 1961). 

This section presupposes that a judicial or 
quasi-judicial proceeding is the subject of re- 
view and that a record of evidence, common in 
such proceedings, is available for certification 
to the reviewing court. Fallin v. Knox County 
Bd. of Comm’rs, 656 S.W.2d 338, 1983 Tenn. 
LEXIS 792 (Tenn. 1983). 

The scope of T.C.A. § 27-9-101, the statute 
defining who may file petitions for common-law 
writ of certiorari is, in fact, the same as the 
scope of T.C.A. § 138-7-206(b); it empowers 
“anyone who may be aggrieved by any final 
order or judgment of any board or commission 
functioning under the laws of this state” to seek 
judicial review of the order or judgment using a 
common-law writ of certiorari. In addition to 
this statutory requirement, persons seeking 
judicial review of a board of zoning appeals 
decision must have been parties to the proceed- 
ing before the board. City of Brentwood v. 
Metro. Bd. of Zoning Appeals, 149 S.W.3d 49, 
2004 Tenn. App. LEXIS 82 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 803 (Tenn. Sept. 13, 2004). 

T.C.A. § 27-9-101, the statute defining who 
may file petitions for common-law writ of cer- 
tiorari applies to both statutory and common- 
law writs of certiorari. City of Brentwood v. 
Metro. Bd. of Zoning Appeals, 149 S.W.3d 49, 
2004 Tenn. App. LEXIS 82 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 803 (Tenn. Sept. 13, 2004). 
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Neither T.C.A. § 13-7-206(b) nor T.C.A. § 27- 
9-101, the statute defining who may file peti- 
tions for common-law writ of certiorari, ex- 
pressly limits standing to appeal a 
metropolitan board of zoning appeals decision 
to residents or property owners of the area over 
which the local zoning board has jurisdiction; 
the absence of that sort of geographic limitation 
reflects an understanding that one local gov- 
ernment’s land use decisions may affect a 
neighboring local government. City of Brent- 
wood v. Metro. Bd. of Zoning Appeals, 149 
S.W.3d 49, 2004 Tenn. App. LEXIS 82 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 803 (Tenn. Sept. 13, 2004). 

Dismissal of petition for common-law writ of 
certiorari was affirmed as the citizen did not 
have standing and he failed to demonstrate he 
had standing to petition under T.C.A. § 27-9- 
101, and his petition should have been dis- 
missed on that ground; as he was not a party to 
the enforcement proceeding before the board, 
he did not have standing to seek review of the 
board’s decision beyond its decision to uphold 
the ALJ’s denial of his petition to intervene. 
Wood v. Metro. Nashville & Davidson County 
Gov't, 196 S.W.3d 152, 2005 Tenn. App. LEXIS 
806 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 579 (2006). 


15. —Application to Public Officers. 

The remedy provided by this chapter affords 
an adequate remedy if the commissioner of 
insurance (now commissioner of commerce and 
insurance) in revoking an agent’s license 
should act arbitrarily, fraudulently or illegally. 
Richardson v. Reese, 165 Tenn. 661, 57 S.W.2d 
797, 1932 Tenn. LEXIS 101 (19383). 

This section did not apply to removal of 
superintendent, assistant superintendent, and 
bookkeeper appointed by road commission by 
virtue of a private act since parties involved 
were not public officers. Francisco v. Breeden, 
192 Tenn. 454, 241 S.W.2d 527, 1951 Tenn. 
LEXIS 287 (1951). 

This section is not applicable to an action 
seeking review of actions of city clerk in refus- 
ing to submit recall petitions to election com- 
missioners. Roberts v. Brown, 43 Tenn. App. 
567, 310 S.W.2d 197, 1957 Tenn. App. LEXIS 
137 (Tenn. Ct. App. 1957). 

Action of Commissioner of Safety under for- 
mer § 39-1953 (now § 39-11-109) in approving 
groups to solicit on behalf of police, judicial or 
safety associations is reviewable hereunder. 
Terrell v. State, 210 Tenn. 632, 361 S.W.2d 489, 
1962 Tenn. LEXIS 322 (1962). 

A county trustee is not an “aggrieved” party 
so as to entitle him, independently of the 
county, to maintain a petition to review the 
final action of the state board of equalization 
equalizing back-assessments made by the 
trustee. Roberts v. State Board of Equalization, 
557 S.W.2d 502, 1977 Tenn. LEXIS 677 (Tenn. 
1977). 
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Appeal of removal of commissioner under 
§ 6-20-220(d) was properly by certiorari under 
this section and § 27-9-102, and not by appeal 
under §§ 27-5-101 and 27-5-102. Davison v. 
Carr, 659 S.W.2d 361, 1983 Tenn. LEXIS 731 
(Tenn. 1983). 

When a town and development department 
(department) ordered removal of billboards and 
the town’s board of zoning appeals (board), did 
not affirm that order, it.was error to hold the 
town and department had no standing to ap- 
peal the board’s decision because the town and 
department were aggrieved, as, inter alia, the 
board did not state the town’s final position, 
since T.C.A. § 138-7-206(b) and Collierville, 
Tenn., Ordinances § 151.308(F)(5) let the town 
and department appeal to the board, so the 
town and department could also appeal the 
board’s decision. Town of Collierville v. Town of 
Collierville Bd. of Zoning Appeals, — S.W.3d —, 
2015 Tenn. App. LEXIS 203 (Tenn. Ct. App. Apr. 
7, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 955 (Tenn. Nov. 24, 2015). 

When a town and development department 
(department) ordered removal of billboards and 
the town’s board of zoning appeals (board), did 
not affirm that order, it was error to hold the 
town and department had no standing to ap- 
peal the board’s decision because the town and 
department were aggrieved, as, inter alia, (1) 
the town and department alleged the decision 
violated ordinances T.C.A. § 13-7-201(a)(1) al- 
lowed the town to adopt, which Collierville, 
Tenn., Ordinances § 151.182(A) (2014) directed 
the development department to enforce, and (2) 
T.C.A. § 13-7-208(a)(2) empowered the town to 
enforce such ordinances. Town of Collierville v. 
Town of Collierville Bd. of Zoning Appeals, — 
S.W.3d —, 2015 Tenn. App. LEXIS 203 (Tenn. 
Ct. App. Apr. 7, 2015), appeal denied, — S.W.3d 
—, 2015 Tenn. LEXIS 955 (Tenn. Nov. 24, 
2015). 


16. —Special Injury to Plaintiff. 

Proceeding cannot be instituted attacking 
rate fixed by commission unless plaintiff has 
sustained a special injury. East Ridge v. Chat- 
tanooga, 191 Tenn. 551, 235 S.W.2d 30, 1950 
Tenn. LEXIS 468 (1950). 

Incorporated municipality cannot maintain 
an action under this section attacking rate 
fixed by commission for use and benefit of all of 
its citizens. East Ridge v. Chattanooga, 191 
Tenn. 551, 235 S.W.2d 30, 1950 Tenn. LEXIS 
468 (1950). 

A party should allege facts demonstrating 
that he, she or it is adversely affected by the 
decision of the administrative agency in order 
to be classified as an aggrieved person and 
therefore to be entitled to judicial review; the 
aggrieved and directly affected person should 
be able to show a special interest in the final 
decision and that he, she or it is subject to a 
special injury not common to the public gener- 
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ally. League Cent. Credit Union v. Mottern, 660 
S.W.2d 787, 1983 Tenn. App. LEXIS 623 (Tenn. 
Ct. App. 1983). 

Allegation of possible potential competition 
did not make credit union person sufficiently 
aggrieved to bring appeal of order of commis- 
sioner of banking (now commissioner of finan- 
cial institutions) allowing incorporation of 
other credit union. League Cent. Credit Union 
v. Mottern, 660 S.W.2d 787, 1983 Tenn. App. 
LEXIS 623 (Tenn. Ct. App. 1983). 

Candidate was an aggrieved party to the 
local election commission’s determination be- 
cause the decision regarding the winning offi- 
cial’s qualifications would determine whether 
the candidate was the only candidate in the 
election and the default winner, and thus, writ 
of certiorari was the proper method to chal- 
lenge the commission’s decision; as a result, the 
candidate’s election challenge was time-barred. 
McFarland v. Pemberton, — S.W.3d —, 2015 
Tenn. App. LEXIS 908 (Tenn. Ct. App. Nov. 16, 
2015). 


17. —Petition by Foreign Corporation Not 
Admitted. 

Where United Artists retained title to motion 
pictures shipped into the state for a local the- 
ater to exhibit and received a percentage of 
gross receipts from the sale of theater tickets, it 
was held that United Artists was doing busi- 
ness in the state in violation of § 48-908 (re- 
pealed) and a suit to review the action of the 
Memphis board of censors in banning a certain 
picture was not maintainable in the state 
courts. United Artists Corp. v. Board of Cen- 
sors, 189 Tenn. 397, 225 S.W.2d 550, 1949 Tenn. 
LEXIS 446 (1949), cert. denied, 339 U.S. 952, 
70S. Ct. 839, 94 L. Ed. 13865, 1950 U.S. LEXIS 
2031 (1950). 


18. Limits of Review. 

In proceeding for review of action of Nash- 
ville Civil Service Commission in dismissing 
employees’ attack upon legality of appointment 
of members was an attack upon public officers 
exercising at least de facto, if not de jure, 
authority so that the acts of the commission 
were valid as to third parties and could not be 
controverted as a collateral issue to the deter- 
mination of the validity of the charges forming 
the basis of the dismissals. Smith v. Landsden, 
212 Tenn. 543, 370 S.W.2d 557, 1963 Tenn. 
LEXIS 447 (1963). 

Action of superintendent of banks in grant- 
ing or withholding permission to establish 
branch bank was an administrative function 
and not a judicial function and procedural re- 
quirements of ch. 9 of this title must be read in 
this light and review limited to determining 
legal validity of action of superintendent of 
banks. Peoples Bank of Van Leer v. Bryan, 55 
Tenn. App. 166, 397 S.W.2d 401, 1965 Tenn. 
App. LEXIS 290 (Tenn. Ct. App. 1965). 
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Application of T.C.A. § 27-9-101 in the disci- 
pline of lawyers is limited to chancery court 
review of the judgment of a hearing panel. 
Brown v. Board of Profl Responsibility, 29 
S.W.3d 445, 2000 Tenn. LEXIS 223 (Tenn. 
2000). 


19. —Generally. 

This section afforded no remedy where prop- 
erty had been unlawfully confiscated for privi- 
lege taxes without hearing, since there was no 
hearing and no final judgment or order to 
appeal from. Stockton v. Morris & Pierce, 172 
Tenn. 197, 110 S.W.2d 480, 1937 Tenn. LEXIS 
70 (1937). 

Where Private Acts 1869, ch. 30 placed Mem- 
phis city schools under exclusive control and 
management of Memphis board of education 
the review by the court of a discharge of a 
teacher by the board was limited to determin- 
ing whether board exceeded jurisdiction, failed 
to observe statutory requirements, or acted 
fraudulently. Hayslip v. Bondurant, 194 Tenn. 
175, 250 S.W.2d 63, 1952 Tenn. LEXIS 364 
(1952). 


20. —Material Evidence. 

Where board of examiners and chancellor 
concurred in holding on material evidence that 
applicant for engineer’s license was guilty of 
false swearing in that he stated that he had 
attended engineering school for four years 
when as a matter of fact he only attended one 
year, the scope of review on appeal of denial of 
petition for certiorari was restricted to see if 
there was material evidence to support action 
of commission, and since petitioner admitted 
there was material evidence of false swearing 
the action of board and the chancellor was 
affirmed. Simm v. Dougherty, 186 Tenn. 356, 
210 S.W.2d 486, 1948 Tenn. LEXIS 557 (1948). 

Licensing board’s decision to suspend a club’s 
license for 31 days for an entertainer’s inappro- 
priate behavior was supported by material evi- 
dence where the entertainer was engaged in 
the regular, typical operations of the club by 
entertaining a customer in a VIP room, and 
activities in that room were clearly related to 
the presentation or exhibitions of specified 
sexual activities or anatomical areas on stage 
in the club. Howell v. Metro. Sexually Oriented 
Bus. Licensing Bd., 466 S.W.3d 88, 2014 Tenn. 
App. LEXIS 721 (Tenn. Ct. App. Nov. 5, 2014), 
appeal dismissed, — S.W.3d —, 2015 Tenn. 
LEXIS 187 (Tenn. Mar. 3, 2015). 


21. —After Board Hearing. 

These sections only apply to reviews after a 
hearing before a board or commission and do 
not apply to a procedure where no provision is 
made for such a hearing before such a board or 
commission. Stockton v. Morris & Pierce, 172 
Tenn. 197, 110 S.W.2d 480, 1937 Tenn. LEXIS 
70 (1937). 


27-9-101 


22. —Modification of Order. 

Chancellor in reviewing order of board of 
dentistry revoking license of dentist was en- 
titled to modify order of board by providing that 
order of suspension should be limited to 30 
days. Prosterman v. Tennessee State Board of 
Dental Examiners, 168 Tenn. 16, 73 S.W.2d 
687, 1933 Tenn. LEXIS 78 (1934). 


23. —Hearing. 

Where a dentist’s license had been revoked 
by the state dental board, and the case had 
been carried to the chancery court by writ of 
certiorari, the chancery court properly tried the 
case de novo. Prosterman v. Tennessee State 
Board of Dental Examiners, 168 Tenn. 16, 73 
S.W.2d 687, 1933 Tenn. LEXIS 78 (1934). 

Petitioner in certiorari proceeding seeking 
review of decision of board of commissioners 
denying a permit to sell beer is restricted to 
evidence in the record before the board and is 
not entitled to present new evidence. Owings v. 
Wasson, 188 Tenn. 416, 219 S.W.2d 908, 1949 
Tenn. LEXIS 354 (1949). 


24. Rights of Review. 

Where notice of a proposed zoning reclassifi- 
cation to allow a shooting range involved ten 
acres, but the adopted resolution stated ninety 
acres, the ordinance was void ab initio and the 
statute of limitations was no defense because: 
(1) The resolution qualified as a zoning amend- 
ment which required specific procedures; (2) 
The county legislative body had no jurisdiction 
to act on the proposed amendment since the 
alteration was so substantial that there should 
have been a resubmission of the proposed 
amendment to the planning commission; and 
(3) The record did not establish the requisite 
public or private reliance for an exception to the 
application of the void ab initio doctrine. Ed- 
wards v. Allen, 216 S.W.3d 278, 2007 Tenn. 
LEXIS 144 (Tenn. 2007). 


25. —Pension Grants. 

Action of chancellor in entertaining a petition 
for certiorari to review the refusal of the pen- 
sion board and the city council of the city of 
Knoxville to allow the widow of a city employee 
a pension under the provisions of Private Acts 
1935, ch. 540 as amended by Private Acts 1939, 
ch. 454 was authorized under this section of the 
Code. Collins v. Knoxville, 180 Tenn. 483, 176 
S.W.2d 808, 1944 Tenn. LEXIS 310 (1944). 


26. —Revenue Cases. 

Section 27-9-111 by implication negatives the 
idea that the writ of certiorari dealt with in 
§ 27-9-101 et seq. was intended to apply to 
revenue cases since the language of § 27-9-111 
exempts revenue suits from its provisions and 
hence seems to contemplate revenue suits as 
suits apart from the provisions of these sections 
of the Code. Fort v. Dixie Oil Co., 170 Tenn. 183, 
93 S.W.2d 1260, 1935 Tenn. LEXIS 124 (1936), 
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rehearing denied, 170 Tenn. 464, 95 S.W.2d 
931, 1936 Tenn. LEXIS 16 (1936); Stockton v. 
Morris & Pierce, 172 Tenn. 197, 110 S.W.2d 
480, 1937 Tenn. LEXIS 70 (1937). 


27. —Injunctive Relief. 

Where injunction was prayed, it was ruled 
that this chapter afforded an adequate remedy 
against illegal action. Richardson v. Reese, 165 
Tenn. 661, 57 S.W.2d 797, 1932 Tenn. LEXIS 
101 (1933). 


28. —Change of Zoning Regulation. 

Since the authority of the city commission to 
approve any change of zoning regulations and 
ordinances is made final and conclusive the 
right and scope of review is limited to that 
provided by this chapter. Brooks v. Memphis, 
192 Tenn. 371, 241 S.W.2d 4382, 1951 Tenn. 
LEXIS 415 (1951). 

Chancery court granted a private school’s 
application for a writ of common law certiorari 
to review the decision of the board of fire and 
building code appeals which affirmed the revo- 
cation of the school’s building permits under 
the pending ordinance doctrine. Harding Acad. 
v. Metro. Gov’t of Nashville & Davidson County, 
— $.W.3d —, 2006 Tenn. App. LEXIS 177 
(Tenn. Ct. App. Mar. 14, 2006), aff'd, 222 S.W.3d 
359, 2007 Tenn. LEXIS 459 (Tenn. 2007). 

The remedy of certiorari provided by T.C.A. 
§§ 27-8-101, 27-9-101—27-9-113, rather than a 
declaratory judgment action, T.C.A. §§ 29-14- 
101 through 29-14-113, will continue to be the 
proper remedy for one who seeks to overturn 
the determination of a Board of Zoning Appeals 
as provided by T.C.A. § 18-7-106 et seq. and 
T.C.A. § 18-7-205 et seq. Steppach v. Thomas, 
346 S.W.3d 488, 2011 Tenn. App. LEXIS 91 
(Tenn. Ct. App. Feb. 28, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 736 (Tenn. July 
15,/2071), 

Local government had standing to seek 
T.C.A. § 27-9-101 certiorari review of a Board 
of Zoning Appeals’ (Board) decision because (1) 
the local government said the decision inter- 
fered with the ability to meet duties to enforce 
billboard distance requirements, showing ag- 
grievement; (2) a special interest showed a 
causal link between the decision and the al- 
leged injury; and (3) T.C.A. §§ 27-8-101 and 
27-9-101 certiorari was the proper vehicle to 
review the Board’s decisions. Metro. Gov’t v. 
Bd. of Zoning Appeals of Nashville & Davidson 
County, — S.W.3d —, 2014 Tenn. App. LEXIS 
545 (Tenn. Ct. App. Sept. 3, 2014), affd, Metro. 
Gov't of Nashville & Davidson Cnty. v. Bd. of 
Zoning Appeals of Nashville & Davidson Cnty., 
477 S8.W.3d 750, 2015 Tenn. LEXIS 1081 (Tenn. 
2015). 


29. —Board of Claims for Injured Persons. 

This chapter does not so apply as to compel 
the state to go into court in a proceeding to test 
the final determination of the board of claims 
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created with power to compensate those injured 
by negligence in highway work. Such a claim- 
ant is not entitled to certiorari to review such 
adverse finding. Quinton v. Board of Claims, 
165 Tenn. 201, 54 S.W.2d 953, 1932 Tenn. 
LEXIS 38 (1932). 


30. —Tax Distress Warrant. 

This section did not give a chancellor author- 
ity to grant a petition for certiorari and super- 
sedeas to stay the levy of a distress warrant 
issued by the commissioner of finance and taxa- 
tion. Fort v. Dixie Oil Co., 170 Tenn. 183, 93 
S.W.2d 1260, 1935 Tenn. LEXIS 124 (1936), 
rehearing denied, 170 Tenn. 464, 95 S.W.2d 
931, 1936 Tenn. LEXIS 16 (1936). 


31. —Licenses. 

Review of any action of State Board for li- 
censing general contractors on question of 
whether applicants for license had been dealt 
with arbitrarily and illegally should come un- 
der the statutory certiorari provided herein. 
Tasco Developing & Bldg. Corp. v. Long, 212 
Tenn. 96, 368 S.W.2d 65, 1963 Tenn. LEXIS 401 
(1963). 


32. Procedure and Practice. 

Because an inmate was not entitled to mul- 
tiple release eligibility dates and consideration 
for custodial parole, his petition alleging that 
the Tennessee Board of Probation and Parole 
and Board officials deprived him of the privi- 
lege to be heard for custodial parole failed to 
state a claim on which relief could be granted; 
therefore, the trial court properly granted the 
motions of the Board and officials to dismiss the 
inmate’s petition for common law writ of certio- 
rari pursuant to T.C.A. §§ 27-8-101 and 27-9- 
101. Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 

Trial court did not err in dismissing a candi- 
date’s election challenge as an untimely review 
of a quasi-judicial determination because the 
candidate filed his claim more than sixty days 
after the decision of the local election commis- 
sion; the commission had the authority to hold 
a hearing and grant a final determination re- 
garding the elected official’s qualifications be- 
cause the hearing and the vote by the commis- 
sion met the characteristics of a quasi-judicial 
act. McFarland v. Pemberton, — S.W.3d —, 
2015 Tenn. App. LEXIS 908 (Tenn. Ct. App. 
Nov. 16, 2015). 


33. —Jurisdiction. : 

The situs of the lower tribunal determines 
appellate jurisdiction and not the residence of 
the parties; thus the situs of the state board of 
elections being in Davidson County, the circuit 
court of Shelby County has no jurisdiction to 
review any action of the board. McKee v. Board 
of Elections, 173 Tenn. 269, 117 S.W.2d 752, 
1938 Tenn. LEXIS 16 (1938). 

Official residence of commissioner of insur- 
ance and banking (now commissioner of com- 
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merce and insurance) was at the capitol in 
Nashville, Davidson County, and Chancery 
Court of Shelby County was without jurisdic- 
tion to issue statutory writ of certiorari and 
supersedeas for review of commissioner’s order 
for industrial loan and thrift company to cease 
and desist from statutory violations. Delta 
Loan & Finance Co. v. Long, 206 Tenn. 709, 336 
S.W.2d 5, 1960 Tenn. LEXIS 401 (1960), super- 
seded by statute as stated in, Johnson v. Mc- 
Reynolds, — S.W.2d —, 1989 Tenn. App. LEXIS 
184 (Tenn. Ct. App. Mar. 15, 1989). 

The revisory power of a higher court is lim- 
ited to correction of errors of tribunals located 
within the territorial jurisdiction of the appel- 
late body. Delta Loan & Finance Co. v. Long, 
206 Tenn. 709, 336 S.W.2d 5, 1960 Tenn. LEXIS 
401 (1960), superseded by statute as stated in, 
Johnson v. McReynolds, — S.W.2d —, 1989 
Tenn. App. LEXIS 184 (Tenn. Ct. App. Mar. 15, 
1989). 

Trial court properly dismissed an inmate’s 
petition under T.C.A. §§ 27-8-101 and 27-9-101 
for common law writ of certiorari against the 
Tennessee Department of Correction’s (TDOC) 
and TDOC officials because the inmate failed to 
seek a declaratory order from TDOC as re- 
quired by the Uniform Administrative Proce- 
dures Act, T.C.A. § 4-5-225(b); therefore, the 
trial court lacked subject matter jurisdiction of 
the claims against TDOC and TDOC officials. 
Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 

Local election commission’s determination 
was a final one because the commission applied 
the facts to state law and then voted; based on 
the results of that vote, the commission certi- 
fied the ballots later that same day without any 
other executive or legislative action or approval 
being required. McFarland v. Pemberton, — 
S.W.3d —, 2015 Tenn. App. LEXIS 908 (Tenn. 
Ct. App. Nov. 16, 2015). 


34. —Costs. 

In proceedings under this section to review 
the refusal of the pension board and the city 
council of the city of Knoxville to allow the 
widow of a city employee a pension the chan- 
cellor properly taxed the city with the costs 
upon awarding of the pension to the petitioner. 
Collins v. Knoxville, 180 Tenn. 483, 176 S.W.2d 
808, 1944 Tenn. LEXIS 310 (1944). 


35. —Review Procedure. 

An appeal from a decision of the circuit court 
reviewing public utility order was subject to 
dismissal by the Court of Appeals for failure to 
file and secure the action of the trial judge on a 
motion for a new trial, upon such grounds as, if 
overruled, would be the assignments of error in 
the Court of Appeals. Hoover Motor Exp. Co. v. 
Railroad & Public Utilities Com., 193 Tenn. 
284, 246 S.W.2d 15, 1951 Tenn. LEXIS 356 
(1951). 
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Whether the certiorari was direct to the rail- 
road and public utilities commission or whether 
it was to the state board of equalization after 
unsuccessful appeal from adverse action of the 
commission, the statutes which permitted the 
courts to review the action of those administra- 
tive bodies were the same. Hoover Motor Exp. 
Co. v. Railroad & Public Utilities Com., 193 
Tenn. 284, 246 S.W.2d 15, 1951 Tenn. LEXIS 
356 (1951). 

On appeal from decree of chancery court in 
common law certiorari proceedings wherein 
chancellor affirmed action of city Civil Service 
Commission in dismissing city employee, ap- 
peal was dismissed by Court of Appeals where 
no motion for new trial was made. Rhem v. Civil 
Service Com., 49 Tenn. App. 44, 350 S.W.2d 
292, 1961 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
1961). 

When an attorney sought review of the Board 
of Professional Responsibility’s recommenda- 
tion that he be suspended from the practice of 
law for six months, by means of a petition for 
writ of certiorari, the trial court properly dis- 
missed his petition for his failure to file a 
complete transcript of the proceedings before 
the Board because (1) Tenn. Sup. Ct. R. 9, § 1.3 
provided for review of the Board’s recommen- 
dation in the manner provided by T.C.A. § 27- 
9-101 et seq., except as otherwise provided; (2) 
T.C.A. § 27-9-109(a) provided that upon a trial 
court granting a writ of certiorari to review the 
decision of a board or commission, the board or 
commission was to forward a complete tran- 
script of the proceedings; but (3) Tenn. Sup. Ct. 
R. 9, § 23.1 “otherwise provided” that the at- 
torney and not the Board had the burden of 
filing the transcript. Henderson v. Bd. of Prof 
Responsibility, 125 S.W.3d 405, 2003 Tenn. 
LEXIS 1016 (Tenn. 2003). 

Trial court erred in dismissing an owner’s 
petition for writ of certiorari and upholding its 
de facto denial of the owner’s application for 
approval for the construction of a surface park- 
ing lot as a use permitted on review because the 
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city council was required by its Code to apply 
existing law in a de novo review hearing and 
city council’s failure to so was an abdication of 
its responsibility to the trial court. Royal Props. 
v. City of Knoxville, 490 S.W.3d 1, 2015 Tenn. 
App. LEXIS 676 (Tenn. Ct. App. Aug. 25, 2015), 
appeal denied, Roy Al Props. v. City of Knox- 
ville, — S.W.3d —, 2016 Tenn. LEXIS 13 (Tenn. 
Jan. 15, 2016). 


36. Civil Rights Actions. 

Even if the remedies provided in this chapter 
are available to a plaintiff, there is no require- 
ment that a plaintiff exhaust administrative or 
state remedies prior to filing an action under 42 
U.S.C. § 1983. Henderson v. Bentley, 500 F. 
Supp. 62, 1980 U.S. Dist. LEXIS 14825 (E.D. 
Tenn. 1980), affd without opinion, 698 F.2d 
1219, 1982 U.S. App. LEXIS 12408 (6th Cir. 
Tenn. 1982). 


37. Evidence. 

Denial by a board of zoning appeals of a 
developer’s use on review application to con- 
struct a shopping center development was ar- 
bitrary and invalid because none of the project’s 
opponents provided a factual basis as to why 
they believed the development would make 
flooding worse and, as such, there was no 
material evidence to support the board’s deci- 
sion; the trial court erred in dismissing the 
developer’s petition for writ of certiorari. 411 
P’ship v. Knox County, 372 S.W.3d 582, 2011 
Tenn. App. LEXIS 631 (Tenn. Ct. App. Nov. 16, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 272 (Tenn. Apr. 11, 2012). 


38. Standard of Review. 

Trial court did not abuse its discretion in 
denying a petition for a writ of certiorari be- 
cause the city council applied the appropriate 
standard of review and a funeral home was 
entitled to a building permit as the addition of 
a crematory was an appropriate accessory use 
to the existing funeral home. Scott v. City of 
Knoxville, —S.W.3d —, 2015 Tenn. App. LEXIS 
444 (Tenn. Ct. App. June 8, 2015). 


27-9-102. Filing and contents of petition. 


Such party shall, within sixty (60) days from the entry of the order or 
judgment, file a petition of certiorari in the chancery court of any county in 
which any one (1) or more of the petitioners, or any one (1) or more of the 
material defendants reside, or have their principal office, stating briefly the 
issues involved in the cause, the substance of the order or judgment com- 
plained of, the respects in which the petitioner claims the order or judgment is 
erroneous, and praying for an accordant review. 


History. 
Code 1932, § 9008; T.C.A. (orig. ed.), § 27-902. 


Section to Section References. 
This section is referred to in § 7-84-412. 
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Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, §§ 18, 34; 7 Tenn. Juris., Corpora- 
tions, § 117. 


Law Reviews. 

Recent Developments in Tennessee and Fed- 
eral Procedure (Donald F. Paine), 36 Tenn. L. 
Rev. 276. 
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The Scope of Judicial Review of Administra- 
tive Actions in Tennessee (William H. Ewing, 
Jr.), 2 Mem. St. U.L. Rev. 144. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Effect on Procedure. 

. Time for Filing Petition. 

. Jurisdiction of Courts. 
Presumptions. 

Removal of Public Officers. 
Void Ab Initio Doctrine. 
Res Judicata. 
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. Effect on Procedure. 

This section and § 27-9-103 do not destroy 
the distinction between the common law writ of 
certiorari and the statutory writ and do not 
operate to enlarge the scope of review of either 
form of writ. Real Estate Com. v. McLemore, 
202 Tenn. 540, 306 S.W.2d 683, 1957 Tenn. 
LEXIS 437 (1957). 

This section merely fixes permissible venue 
for review of boards and commissions and does 
not have the effect of giving the trial court of 
any county wherein the party affected may 
have residence subject matter jurisdiction over 
the review of a board or commission exclusively 
located elsewhere. Tennessee Real Estate Com. 
v. Potts, 221 Tenn. 585, 428 S.W.2d 794, 1968 
Tenn. LEXIS 488 (1968). 

Private act enacted in 1953 which provided 
for appeal from action of Greeneville Civil Ser- 
vice Board to chancery court within 10 days of 
entry of an order did not have the effect of 
repealing existing provisions of §§ 27-9-102 
and 27-9-114 which provided for review of ac- 
tions involving public employees by common 
writ of certiorari within 60 days, and the Code 
provisions governed review procedure. Wilson 
v. Greeneville, 509 S.W.2d 495, 1973 Tenn. App. 
LEXIS 317 (Tenn. Ct. App. 1973). 

Appeal by suspended policeman to chancery 
court from action of Greeneville Civil Service 
Board in accordance with invalid provision of 
private act relating to Town of Greeneville did 
not constitute substantial compliance with the 
provisions of §§ 27-9-102 and 27-9-114 since 
§ 27-9-114 specifically prohibits the entertain- 
ing of a proceeding in the nature of an appeal. 
Wilson v. Greeneville, 509 S.W.2d 495, 1973 
Tenn. App. LEXIS 317 (Tenn. Ct. App. 1973). 


2. Time for Filing Petition. 

Petition for certiorari to review action of 
board of zoning appeals was filed in time where 
filed within sixty days after issuance of order by 


board even though such petition was filed more 
than sixty days after special meeting of board 
where board indicated that certain action was 
to be taken. Carter v. Board of Zoning Appeals, 
214 Tenn. 42, 377 S.W.2d 914, 1964 Tenn. 
LEXIS 446 (1964). 

The legislature has the authority to place 
reasonable statutory limitations on the time 
within which certiorari may issue. Fairhaven 
Corp. v. Tennessee Health Facilities Com., 566 
S.W.2d 885, 1976 Tenn. App. LEXIS 270 (Tenn. 
Ct. App. 1976). 

Review of an airport security officer’s revoca- 
tion of commission for one year was not review- 
able under former § 8-30-327 (repealed), but 
was by common law certiorari under § 27-9- 
114 and had to be filed within 60 days from 
entry of the order of judgment under this sec- 
tion. Wheeler v. Memphis, 685 S.W.2d 4, 1984 
Tenn. App. LEXIS 3292 (Tenn. Ct. App. 1984). 

Where a prisoner failed to file his petition 
with the chancery court for review of the board 
of parole’s decision within the 60-day time limit 
of this section, the chancellor lacked subject 
matter jurisdiction and was correct in dismiss- 
ing the petition. Thandiwe v. Traughber, 909 
S.W.2d 802, 1994 Tenn. App. LEXIS 638 (Tenn. 
Ct. App. 1994). 

A petition for writ of certiorari against a 
prison warden and other officials seeking re- 
view of actions by employees of the Tennessee 
department of correction was not timely where 
it filed more than 60 days after the actions of 
the disciplinary board were affirmed by the 
commissioner of correction. A’La v. Tennessee 
Dep’t of Correction, 914 S.W.2d 914, 1995 Tenn. 
App. LEXIS 596 (Tenn. Ct. App. 1995). 

An inmate’s certiorari petition, which was 
filed within 60 days of the inmate’s letter to the 
chairman of the parole board, was timely, be- 
cause the chairman’s failure to respond to the 
letter would be considered a denial of the re- 
quests contained in the letter. Hickman v. Tenn. 
Bd. of Paroles, 78 S.W.3d 285, 2001 Tenn. App. 
LEXIS 773 (Tenn. Ct. App. 2001). 

Since more than 60 days had elapsed, and the 
fatal jurisdictional defect was evidenced on the 
face of the complaint, the motion to dismiss was 
well taken; the 42 U.S.C. § 1983 case was not 
filed within the 60-day limitations period, due 
process was not implicated because the only 
discipline was a sentence of 30 days solitary 
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confinement, and the saving statutes were not 
effective against the state of Tennessee. Gore v. 
Tenn. Dep’t of Corr., 182 S.W.3d 369, 2003 
Tenn. App. LEXIS 713 (Tenn. Ct. App. 2003). 

Inmate did not present sufficient evidence to 
demonstrate his compliance with Tenn. R. Civ. 
P. 5.06 where he failed to set forth in his motion 
for a new trial or in his brief filed on appeal 
sufficient proof to show his compliance with 
Tenn. R. Civ. P. 5.06; without such proof, it was 
clear that the inmate filed his petition well 
beyond the sixty-day limit provided for in 
T.C.A. § 27-9-102. Jackson v. Tenn. Dep’t of 
Corr., 240 S.W.3d 241, 2006 Tenn. App. LEXIS 
356 (Tenn. Ct. App. May 31, 2006). 

Summary judgment dismissal of a complaint 
as it pertained to the board’s ten-day suspen- 
sion of the teacher’s employment was proper 
because the complaint of March 9, 2007 was 
obviously filed well over 60 days past the teach- 
er’s March 2006 suspension and was therefore 
time-barred under T.C.A. § 27-9-102; while the 
teacher would have been entitled to pursue his 
complaint as to the ten-day suspension by filing 
a petition for writ of certiorari, he was allotted 
a limited amount of time within which to do so 
under T.C.A. § 27-9-102. Bailey v. Blount 
County Bd. of Educ., — S.W.3d —, 2008 Tenn. 
App. LEXIS 503 (Tenn. Ct. App. Aug. 27, 2008), 
affd in part, rev’d in part, 303 S.W.3d 216, 2010 
Tenn. LEXIS 47 (Tenn. 2010). 

Although the trial court erred by denying an 
attorney’s motion for a voluntary nonsuit when 
Tenn. R. Civ. P. 41.01(1) applied to the appeal of 
hearing panel judgments, the sixty-day period 
within which the attorney was permitted to file 
a petition for writ of certiorari from the panel’s 
order of disbarment, T.C.A. § 27-9-102 and 
Tenn. Sup. Ct. R. 9, § 3.1, had long since 
passed, and principles of sovereign immunity 
precluded the application of the one-year sav- 
ings statute, T.C.A. § 28-1-105(a); the Board of 
Professional Responsibility of the Supreme 
Court of Tennessee (BPR) was an arm of the 
State, and § 28-1-105(a) does not “save” a claim 
against the BPR when the statute of limita- 
tions has otherwise run. Rayburn v. Bd. of Prof’ 
Responsibility of the Supreme Court, 300 
S.W.3d 654, 2009 Tenn. LEXIS 741 (Tenn. Dec. 
1, 2009). 

Summary judgment was properly granted to 
defendants in a declaratory judgment case as 
the only injury complained of related to the 
denial of plaintiffs 2004 and 2005 billboard 
permit applications; the denial of the permits 
could be redressed only in an appeal seeking a 
reversal and a declaration that the underlying 
ordinances were invalid, which was time- 
barred under T.C.A. § 27-9-102. Thomas v. 
Shelby County, 416 S.W.3d 389, 2011 Tenn. 
App. LEXIS 439 (Tenn. Ct. App. Aug. 12, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
1210 (Tenn. Dec. 13, 2011). 
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Trial court did not err in dismissing a candi- 
date’s election challenge as an untimely review 
of a quasi-judicial determination because the 
candidate filed his claim more than sixty days 
after the decision of the local election commis- 
sion; the commission had the authority to hold 
a hearing and grant a final determination re- 
garding the elected official’s qualifications be- 
cause the hearing and the vote by the commis- 
sion met the characteristics of a quasi-judicial 
act. McFarland v. Pemberton, — S.W.3d —, 
2015 Tenn. App. LEXIS 908 (Tenn. Ct. App. 
Nov. 16, 2015). 

Candidate was an aggrieved party to the 
local election commission’s determination be- 
cause the decision regarding the winning offi- 
cial’s qualifications would determine whether 
the candidate was the only candidate in the 
election and the default winner, and thus, writ 
of certiorari was the proper method to chal- 
lenge the commission’s decision; as a result, the 
candidate’s election challenge was time-barred. 
McFarland v. Pemberton, — S.W.3d —, 2015 
Tenn. App. LEXIS 908 (Tenn. Ct. App. Nov. 16, 
2015). 

Chancery court properly dismissed, for lack 
of subject matter jurisdiction, a petition for 
certiorari filed by organizations representing 
property owners in close proximity to a pro- 
posed subdivision because the petition was un- 
timely where it was filed more than 60 days 
after the preliminary plat was approved, the 
organizations’ core complaints all related to 
and originated with approval of the subdivision 
plan, which occurred at preliminary plat ap- 
proval, and the organizations did not allege 
that the final plat for the subdivision failed to 
conform substantially to the approved prelimi- 
nary plat. Save Rural Franklin v. Williamson 
Cnty. Gov’t, — S.W.3d —, 2016 Tenn. App. 
LEXIS 633 (Tenn. Ct. App. Aug. 26, 2016). 


3. Jurisdiction of Courts. 

Official residence and situs of Tennessee real 
estate commission is fixed in Davidson County 
and action of commission in revoking real es- 
tate broker’s and salesman’s licenses was re- 
viewable only in courts of that county. Tennes- 
see Real Estate Com. v. Potts, 221 Tenn. 585, 
428 S.W.2d 794, 1968 Tenn. LEXIS 488 (1968). 

Action of the board of zoning appeals was 
administrative, and therefore the proper rem- 
edy for the landowners was the common law 
writ of certiorari; the landowners did not seek 
judicial review of the board’s decision by filing a 
petition for writ of certiorari within 60 days 
after the board’s action pursuant to T.C.A. 
§ 27-9-102 thus depriving the trial court of 
subject matter jurisdiction. Campbell v. Bed- 
ford County Reg’l Planning Comm’n, — S.W.3d 
—, 2004 Tenn. App. LEXIS 189 (Tenn. Ct. App. 
Mar. 29, 2004). 

Petitioner’s habeas petition was properly dis- 
missed because actions of the parole board are 
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reviewable by the common law writ of certio- 
rari, and petitioner had not argued that his 
sentence had expired or void. Duncan v. State 
Parole Bd., —S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Oct. 25, 2004). 

Trial court did not have jurisdiction to grant 
an extension of time to comply with the verifi- 
cation requirement of T.C.A. § 27-8-106 for a 
writ of certiorari, because petitioner’s motion to 
amend to comply with that requirement was 
made beyond the 60-day period in which the 
petition had to be filed and verified; the appel- 
late court was thus also without jurisdiction 
and dismissed petitioner’s appeal. Blair v. 
Tenn. Bd. of Prob. & Parole, 246 S.W.3d 38, 
2007 Tenn. App. LEXIS 483 (Tenn. Ct. App. 
July 27, 2007). 

Chancery court was without subject matter 
jurisdiction to review a zoning board’s actions 
in denying a permit because the applicants did 
not file a petition for a writ of certiorari that 
complied with the statutory requirements 
within sixty days as their amended petition, 
like the first petition, contained a representa- 
tion that the matters set forth in the petition 
were true and correct, but it did not reflect that 
it was sworn to before the clerk of the circuit 
court, the judge, any judge of the court of 
general sessions, or a notary public. Hirt v. 
Metro. Bd. of Zoning Appeals, — S.W.3d —, 
2016 Tenn. App. LEXIS 958 (Tenn. Ct. App. 
Dec. 15, 2016). 


4, Presumptions. 

This section plainly presupposes that a judi- 
cial or quasi-judicial proceeding is the subject of 
review and that a record of evidence, common 
in such proceedings, is available for certifica- 
tion to the reviewing court. Fallin v. Knox 
County Bd. of Comm’rs, 656 S.W.2d 338, 1983 
Tenn. LEXIS 792 (Tenn. 1983). 


27-9-103. Circuit court jurisdiction. 
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5. Removal of Public Officers. 

Appeal of removal of commissioner under 
§ 6-20-220(d) was properly by certiorari under 
§ 27-9-101 and this section, and not by appeal 
under §§ 27-5-101 and 27-5-102. Davison v. 
Carr, 659 S.W.2d 361, 1983 Tenn. LEXIS 731 
(Tenn. 1983). 


6. Void Ab Initio Doctrine. 

Where notice of a proposed zoning reclassifi- 
cation to allow a shooting range involved ten 
acres, but the adopted resolution stated ninety 
acres, the ordinance was void ab initio and the 
statute of limitations was no defense because: 
(1) The resolution qualified as a zoning amend- 
ment which required specific procedures; (2) 
The county legislative body had no jurisdiction 
to act on the proposed amendment since the 
alteration was so substantial that there should 
have been a resubmission of the proposed 
amendment to the planning commission; and 
(3) The record did not establish the requisite 
public or private reliance for an exception to the 
application of the void ab initio doctrine. Ed- 
wards v. Allen, 216 S.W.3d 278, 2007 Tenn. 
LEXIS 144 (Tenn. 2007). 


7. Res Judicata. 

Prior board of zoning appeals decision was 
res judicata with respect to a property owner’s 
action seeking recognition that his property 
had a nonconforming use as a rock quarry 
because the issues in both cases were identical, 
the first adjudication resulted in a judgment on 
the merits, both involved the owner and the 
county zoning authorities, and the owner had 
the opportunity to present evidence during two 
hearings. Finley v. Marshall Cnty., — S.W.3d 
—, 2016 Tenn. App. LEXIS 28 (Tenn. Ct. App. 
Jan. 20, 2015). 


The circuit court is given concurrent jurisdiction over such proceeding. 


History. 
Code 1932, § 9018; T.C.A. (orig. ed.), § 27- 
903. 


Law Reviews. 
The Scope of Judicial Review of Administra- 


tive Actions in Tennessee, 2 Mem. St. U.L. Rev. 
144, 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


1. Effect on Procedure. 

This section and § 27-9-102 do not destroy 
the distinction between the common law writ of 
certiorari and the statutory writ and do not 


operate to enlarge the scope of review of either 
form of writ. Real Estate Com. v. McLemore, 
202 Tenn. 540, 306 S.W.2d 683, 1957 Tenn. 
LEXIS 487 (1957). 


27-9-104. Defendants named in petition. 


The petition shall be addressed to the presiding chancellor and shall name 
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as defendants the particular board or commission and such other parties of 


record, if such, as were involved in the hearing before the board or commission, 


and who do not join as petitioners. 


History. 
Code 1932, § 9008; T.C.A. (orig. ed.), § 27- 
904. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 117. 


NOTES TO DECISIONS 


Analysis 


1. Party Not Required. 
2. Improper Party. 


1. Party Not Required. 

Landowner who had transferred his property 
to another was not required to continue to 
participate in a neighboring landowner’s chal- 
lenge to a city’s development decision, because 
the new owner had been joined as a party. 
Steppach v. Thomas, 346 S.W.3d 488, 2011 
Tenn. App. LEXIS 91 (Tenn. Ct. App. Feb. 28, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 736 (Tenn. July 15, 2011). 


27-9-105. Security for costs. 


2. Improper Party. 

Trial court properly dismissed for failure to 
state a claim an inmate’s petition for a writ of 
certiorari against the employees of a private 
prison contractor because they had no power to 
take disciplinary actions; although the disci- 
plinary board was comprised of the employees, 
who made recommendations for the inmate’s 
punishment, the recommendations were re- 
viewed and approved by the Commissioner of 
Corrections designee. Walton v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2016 Tenn. App. LEXIS 350 
(Tenn. Ct. App. May 238, 2016), appeal denied, 
— S.W.3d —, 2016 Tenn. LEXIS 778 (Tenn. Oct. 
21, 2016). 


The petitioner shall give bond for costs as in other chancery suits, or oath of 


paupers in lieu. 


History. 
Code 1932, § 9009; T.C.A. (orig. ed.), § 27- 
905. 


27-9-106. Supersedeas. 


(a) If the order or judgment rendered by such board or commission made the 
basis of the petition for certiorari shall make any material change in the status 
of any matter determined therein, the petitioner may, upon reasonable notice 
to the board or commission and other material defendants, apply to the 
chancellor, at the time of filing such petition, for a supersedeas, and the 
chancellor, in the chancellor’s discretion, may grant a writ of supersedeas to 
stay the putting into effect of such order or judgment or any part thereof. 

(b) No such supersedeas shall be granted until a good and sufficient bond, in 
an amount to be fixed and approved by the chancellor, shall have been given by 
the petitioner, conditioned to indemnify the defendants named in the petition 
from any injury that may result by reason of the granting of such supersedeas. 


History. 
Code 1932, § 9017; T.C.A. (orig. ed.), § 27- 
906. 


Section to Section References. 
This section is referred to in § 57-3-411. 
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NOTES TO DECISIONS 


1. Use of Supersedeas. 

Our statutes recognize the writ of superse- 
deas as an established remedy, but give no 
general definition of the writ, nor description of 
its office. The cases in which a supersedeas is 
provided for or mentioned in the Code are cases 
in which it is given as ancillary to the writ of 


error and writ of certiorari, and in which its 
office is merely to stay proceedings under the 
judgment or decree while the cause is pending 
in the appellate court. McKee v. Board of Elec- 
tions, 173 Tenn. 276, 116 S.W.2d 1033, 1937 
Tenn. LEXIS 27 (1938). 


27-9-107. Notice of filing to defendants. 


Upon the filing of such petition, the clerk of the court of pendency shall 
immediately send, by registered return-receipt mail, to the board or commis- 
sion a notice of the filing of the petition and a certified copy thereof. The clerk 
shall also send a similar notice to the last known post office address of each 
other party named as defendant. 


History. Cross-References. 
Code 1932, § 9010; T.C.A. (orig. ed.), § 27- Certified mail in lieu of registered mail, § 1- 
907. 3-111. 


27-9-108. Notice prior to grant of writ. 


The court before granting the writ of certiorari may require notice of the 
application to be given to the adverse party, or may grant it without such notice. 


History. 
Code 1932, § 9011; T.C.A. (orig. ed.), § 27- 
908. 


27-9-109. Transcript of proceedings. 


(a) Immediately upon the grant of a writ, the board or commission shall 
cause to be made, certified and forwarded to such court a complete transcript 
of the proceedings in the cause, containing also all the proof submitted before 
the board or commission. 

(b) The clerk of such court shall promptly, by registered return-receipt mail, 
notify each party named as defendant in the petition of the filing of such 
transcript. 


History. Section to Section References. 
Code 1932, § 9012; T.C.A. (orig. ed.), § 27- This section is referred to in § 27-9-111. 
909. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


NOTES TO DECISIONS 


the dental board is entitled to a trial de novo 
upon a writ of certiorari of the chancery court, 
as against the contention that the Code con- 
templates only a review of the record before the 
board in view of this section requiring tran- 
script of board’s proceedings to be forwarded to 


Analysis 


1. Trial De Novo on Review. 
2. Record of Evidence. 


1. Trial De Novo on Review. 
A dentist whose license has been revoked by 
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the court. Prosterman v. Tennessee State Board 
of Dental Examiners, 168 Tenn. 16, 73 S.W.2d 
687, 1933 Tenn. LEXIS 78 (1934). 


2. Record of Evidence. 

This section plainly presupposes that a judi- 
cial or quasi-judicial proceeding is the subject of 
review and that a record of evidence, common 
in such proceedings, is available for certifica- 
tion to the reviewing court. Fallin v. Knox 
County Bd. of Comm’rs, 656 S.W.2d 338, 1983 
Tenn. LEXIS 792 (Tenn. 1983). 

When an attorney sought review of the Board 
of Professional Responsibility’s recommenda- 
tion that he be suspended from the practice of 
law for six months, by means of a petition for 
writ of certiorari, the trial court properly dis- 
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missed his petition for his failure to file a 
complete transcript of the proceedings before 
the Board because: (1) Tenn. Sup. Ct. R. 9, § 1.3 
provided for review of the Board’s recommen- 
dation in the manner provided by T.C.A. § 27- 
9-101 et seq., except as otherwise provided; (2) 
T.C.A. § 27-9-109(a) provided that upon a trial 
court granting a writ of certiorari to review the 
decision of a board or commission, the board or 
commission was to forward a complete tran- 
script of the proceedings; but (3) Tenn. Sup. Ct. 
R. 9, § 23.1 “otherwise provided” that the at- 
torney and not the Board had the burden of 
filing the transcript. Henderson v. Bd. of Prof] 
Responsibility, 125 S.W.3d 405, 2003 Tenn. 
LEXIS 1016 (Tenn. 2003). 


27-9-110. Defensive pleadings — Amendments. 


(a) All defendants named in such petition, desiring to make defense, shall do 
so by answer (in which grounds of demurrer shall be incorporated) to such 
petition within thirty (30) days from the date of the filing of the transcript, 
unless the time be extended by the court. 

(b) Any other person who may be affected by the decision to be made by such 
court may, upon leave given, intervene and file such an answer in the cause. 

(c) Amendments may be granted as in chancery procedure. 


History. 
Code 1932, § 9018; T.C.A. (orig. ed.), § 27- 
910. 


Cross-References. 
Intervention, Tenn. R. Civ. P. 24. 


NOTES TO DECISIONS 


Analysis 


1. Time for Answer. 
2. Demurrer. 


1. Time for Answer. 

Holding a motion to dismiss under advise- 
ment beyond 30 day period did not bar answer 
to merits, since action of court amounted to an 
implied extension of time to answer to the 
merits. Roberts v. Knoxville Transit Lines, 36 


27-9-111. Hearing — Findings. 


Tenn. App. 595, 259 S.W.2d 883, 1952 Tenn. 
App. LEXIS 139 (Tenn. Ct. App. 1952). 


2. Demurrer. 

Demurrer not disposed of prior to hearing on 
merits was deemed waived even though the 
statute required demurrer to be incorporated in 
the answer. Cantrell v. De Kalb County Beer 
Board, 213 Tenn. 568, 376 S.W.2d 480, 1964 
Tenn. LEXIS 423 (1964). 


(a) At the expiration of ninety (90) days from the filing of the transcript, the 
cause shall stand for trial, and shall be heard and determined at the earliest 
practical date, as one having precedence over other litigation, except suits 
involving state, county or municipal revenue. 

(b) The hearing shall be on the proof introduced before the board or 
commission contained in the transcript, and upon such other evidence as 


either party may desire to introduce. 


(c) The judge shall reduce all findings of fact and conclusions of law to 
writing and make them parts of the record. 
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(d) In making such findings of fact, the judge shall weigh the evidence and 
determine the facts by the preponderance of the proof. 

(e) If the final decision of a board or commission revokes, suspends, or 
denies a license or permit that is required prior to engaging in conduct 
protected by the First Amendment to the Constitution of the United States, 
and either the petitioner or the respondent requests an expedited hearing, the 
court shall immediately grant the writ of certiorari, and shall hear the matter 
and issue its decision within forty (40) days of the court granting the writ of 
certiorari. When an expedited hearing is requested, the board or commission 
shall forward the transcript described in § 27-9-109 within seven (7) days of 


the grant of the writ of certiorari. 


History. 

Code 1932, § 9014; Acts 1951, ch. 261, § 1; 
T.C.A. (orig. ed.), § 27-911; Acts 1987, ch. 28, 
§§ 1-8; 1998, ch. 794, § 1; 2002, ch. 615, § 1. 


Compiler’s Notes. 

The portion of this section which requires 
that proof at a hearing be taken by deposition 
has been superseded by Tenn. R. Civ. P. 43.01 
which provides that witnesses shall give testi- 
mony orally, under oath, in open court. 

Acts 2002, ch. 615, § 2 provided that the 
2002 amendment to (e) shall not take effect 
until such time as the United States Supreme 
Court has denied the petition for a writ of 
certiorari filed by the Metropolitan Govern- 
ment of Nashville and Davidson County in the 
case of Déja Vu, Inc. v. Metropolitan Govern- 
ment, 274 F.3d 377 (6th Cir. 2001), or if the 
United States Supreme Court grants a writ of 
certiorari, the 2002 amendment shall not take 
effect until such time as the United States 
Supreme Court affirms the Sixth Circuit’s opin- 
ion on the issue of “prompt judicial review.” If 
the United States Supreme Court reverses the 
Sixth Circuit’s opinion on “prompt judicial re- 
view” the amendment shall never take effect. 
On May 18, 2002, the United States Supreme 
Court denied the petition for a writ of certio- 


rari. Metropolitan Government of Nashville 
and Davidson County, et al. v. Déja Vu of 
Nashville, Inc., et al., 122 S.Ct. 1952, 152 
L.Ed.2d 855. 


Cross-References. 
Evidence to be taken orally and in open court, 
Tenn. R. Civ. P. 43.01. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Carriers, § 58; 5 Tenn. Juris., Certiorari, § 60; 
16 Tenn. Juris., Intoxicating Liquors, § 22. 


Law Reviews. 

Report on Administrative Law to the Tennes- 
see Law Revision Commission, 20 Vand. L. Rev. 
SHWE 

Review of Administrative Decisions by Writ 
of Certiorari in Tennessee (Ben H. Cantrell), 4 
Mem. St. U.L. Rev. 19. 

Tennessee Appellate Procedure and the Uni- 
form Administrative Procedures Act (William J. 
Harbison), 6 Mem. St. U.L. Rev. 291. 

The Scope of Judicial Review of Administra- 
tive Acts in Tennessee (William H. Ewing, Jr.), 
2 Mem. St. U.L. Rev. 144. 

The Tennessee Law of Real Estate Broker 
Licensing (Lewis L. Laska), 4 Mem. St. U.L. 
Rev. 457. 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 

. —Scope of Certiorari. 

—Additional Evidence. 

—Transcript. 

—Revenue Suits. 

—Effect of Rules of Civil Procedure. 

. Subsection e. 

. Railroad and Public Utility Commission — 
Authority. 

9. Time of Hearing. 

10. Findings of Fact and Conclusions of Law. 


G0 SI? OTR CO 


1. Construction and Interpretation. 
Pursuant to the standard set forth by the 
United States Supreme Court in City of Little- 


ton v. Z. J. Gifts D-4, L.L.C., 541 U.S. 774, 124 
S. Ct. 2219, 159 L. Ed. 2d 84, 2004 U.S. LEXIS 
4026 (2004) the expedited review provision un- 
der T.C.A. § 27-9-111(e) complies with U.S. 
Const. amend. 1. Déja Vu of Nashville, Inc. v. 
Metro. Gov’t of Nashville & Davidson County, 
466 F.3d 391, 2006 FED App. 375A, 2006 U.S. 
App. LEXIS 25426 (6th Cir. Tenn. 2006), cert. 
denied, 549 U.S. 1339, 127 S. Ct. 2088, 167 L. 
Ed. 2d 765, 2007 U.S. LEXIS 3969 (2007). 


2. —Scope of Certiorari. 

The scope of the writ of certiorari was not 
enlarged so as to enlarge the issues which the 
petition presents. If the petition be for the 
common law writ its allegations as to illegality 
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or usurpation of authority may be supported or 
refuted by additional evidence. If the writ be 
the statutory writ in lieu of appeal, the hearing 
is de novo. Anderson v. Memphis, 167 Tenn. 
648, 72 S.W.2d 1059, 1933 Tenn. LEXIS 73 
(1934). 

This statute does not overthrow the well 
established practice by subjecting the merits of 
every action by statutory commission or board 
to judicial review; thus extending judicial 
power and the domain of the executive powers 
of government. Anderson v. Memphis, 167 
Tenn. 648, 72 S.W.2d 1059, 1933 Tenn. LEXIS 
73 (1934). 

Railroad and public utility commission had 
right, in exercise of administrative function to 
grant railroad permission to discontinue cer- 
tain trains on ground that direct operating 
costs had exceeded aggregate gross revenue by 
more than 30%, and to refuse to include in 
direct cost of operation certain items of expense 
claimed by railroad, and chancellor had no 
authority, on certiorari, to consider these items. 
Louisville & N. R. Co. v. Fowler, 197 Tenn. 266, 
271 S.W.2d 188, 1954 Tenn. LEXIS 480 (1954). 

Action of superintendent of banks in grant- 
ing or withholding permission to establish a 
branch bank was an administrative function 
and not a judicial function and procedural re- 
quirements of this chapter had to be read in 
this light and review limited to determining 
legal validity of action of superintendent of 
banks. Peoples Bank of Van Leer v. Bryan, 55 
Tenn. App. 166, 397 S.W.2d 401, 1965 Tenn. 
App. LEXIS 290 (Tenn. Ct. App. 1965). 


3. —Additional Evidence. 

Acts 1951, ch. 261 amending this section 
requiring chancellor to weigh evidence intro- 
duced before commission in reviewing action of 
commission on certiorari did not apply to pro- 
ceeding before chancellor prior to enactment of 
act, hence material evidence rule would be 
applied by Court of Appeals. Roberts v. Knox- 
ville Transit Lines, 36 Tenn. App. 595, 259 
S.W.2d 883, 1952 Tenn. App. LEXIS 139 (Tenn. 
Ct. App. 1952). 

Additional evidence introduced before court 
reviewing action of commission in certiorari 
proceeding is limited to question as to whether 
the commission exceeded its jurisdiction or 
acted fraudulently, arbitrarily, or illegally. 
Hoover Motor Exp. Co. v. Railroad & Public 
Utilities Com., 195 Tenn. 593, 261 S.W.2d 233, 
1953 Tenn. LEXIS 384 (1953); Hemontolor v. 
Wilson County Bd. of Zoning Appeals, 883 
S.W.2d 613, 1994 Tenn. App. LEXIS 75 (Tenn. 
Ct. App. 1994). 

Additional evidence may be introduced be- 
fore the trial court on the question of whether 
the board or commission whose action is being 
reviewed exceeded its jurisdiction or acted 
fraudulently, illegally or arbitrarily. Bayside 
Warehouse Co. v. Memphis, 63 Tenn. App. 268, 
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470 S.W.2d 375, 1971 Tenn. App. LEXIS 260 
(Tenn. Ct. App. 1971). 

Review of action of the real estate commis- 
sion in denying issuance of real estate broker’s 
license was by common law writ of certiorari as 
provided by § 27-8-101 and chancellor’s duty, 
after hearing the matter as provided by this 
section, was to determine if the commission 
exceeded its jurisdiction or acted illegally, arbi- 
trarily or fraudulently with any additional evi- 
dence introduced at the court hearing limited to 
that question. Brown v. Tennessee Real Estate 
Com., 494 S.W.2d 506, 1972 Tenn. App. LEXIS 
275 (Tenn. Ct. App. 1972), cert. denied, 414 U.S. 
877, 94S. Ct. 54, 38 L. Ed. 2d 122, 1973 U.S. 
LEXIS 898 (1978). 

Upon judicial review of a decision of a zoning 
board, the court did not err in refusing to 
consider additional evidence that did not bear 
on the issue of whether the zoning board ex- 
ceeded its jurisdiction, or acted illegally, arbi- 
trarily or capriciously. Weaver v. Knox County 
Bd. of Zoning Appeals, 122 S.W.3d 781, 2003 
Tenn. App. LEXIS 468 (Tenn. Ct. App. 2003), 
appeal denied, — S.W.3d —, 2003 Tenn. LEXIS 
1191 (Tenn. 2003). 


4, —Transcript. 

Where transcript of evidence before the com- 
mission was sent to circuit court in certiorari 
proceeding and documents were marked filed 
by clerk and on appeal clerk certified the docu- 
ments a motion to strike transcript of the 
evidence before the commission on the ground 
that same was not authenticated as a bill of 
exceptions was overruled by Court of Appeals 
since technical record before the commission 
was a part of the technical record in circuit 
court. Roberts v. Knoxville Transit Lines, 36 
Tenn. App. 595, 259 S.W.2d 883, 1952 Tenn. 
App. LEXIS 139 (Tenn. Ct. App. 1952). 

When a motion to dismiss was filed pursuant 
to § 27-3-118 [repealed] on the ground that the 
bill of exceptions was not timely filed pursuant 
to § 27-1-110 (repealed) and the trial court held 
that, since the appellant had not complied with 
that section no bill of exceptions had been filed, 
but declined to dismiss the appeal and held 
that the appeal must stand on the technical 
record alone, the court held that, although the 
original transcript of evidence before the Public 
Service Commission, by reason of this section, 
was a part of the technical record before the 
trial court, it was not a part of the technical 
record on appeal in the absence of any bill of 
exceptions or alternative order of the trial 
judge ordering that the original transcript be 
sent up on appeal as a part of the record and 
reciting affirmatively that it contained all the 
evidence heard in the lower court. Lindsey v. 
Fowler, 516 S.W.2d 88, 1974 Tenn. LEXIS 444 
(Tenn. 1974). 

This section presupposes that a judicial or 
quasi-judicial proceeding is the subject of re- 


429 


view and that a record of evidence, common in 
such proceedings, is available for certification 
to the reviewing court. Fallin v. Knox County 
Bd. of Comm’rs, 656 S.W.2d 338, 1983 Tenn. 
LEXIS 792 (Tenn. 1983). 


5. —Revenue Suits. 

The language of this section seems to contem- 
plate revenue suits as suits apart from proceed- 
ings under either this section or §§ 27-9-101, 
27-9-102, 27-9-104. Fort v. Dixie Oil Co., 170 
Tenn. 183, 93 S.W.2d 1260, 1935 Tenn. LEXIS 
124 (1936), rehearing denied, 170 Tenn. 464, 95 
S.W.2d 931, 19386 Tenn. LEXIS 16 (1936). 

This section by implication negatives the 
idea that the provisions of the act were in- 
tended to deal with revenue cases since the 
making of an exception in this section seems to 
contemplate revenue cases as suits apart from 
proceedings under this section. Stockton v. 
Morris & Pierce, 172 Tenn. 197, 110 S.W.2d 
480, 1937 Tenn. LEXIS 70 (1987). 


6. —Effect of Rules of Civil Procedure. 

That portion of this section which required 
that proof at a hearing be taken by deposition 
was superseded by Tenn. R. Civ. P. 48.01 which 
provided that testimony of witnesses should be 
taken orally under oath in open court. Hunter v. 
Bowman, 535 S.W.2d 853, 1976 Tenn. LEXIS 
585 (Tenn. 1976). 


7. Subsection e. 

District court properly granted a municipali- 
ty’s motion to dissolve a permanent injunction 
that enjoined the enforcement of an ordinance 
related to sexually oriented businesses; an 
amendment to the definition of “sexually ori- 
ented” under Metropolitan Government of 
Nashville and Davidson County, Tenn., Code of 
Laws § 6.54.010(Y) and the enactment of 
T.C.A. § 27-9-111(e), which altered judicial re- 
view procedures, cured the constitutional infir- 
mities. Additionally, the district court properly 
analyzed the issue consistent with Fed. R. Civ. 
P. 60(b)(5). Déja Vu of Nashville, Inc. v. Metro. 
Gov't of Nashville & Davidson County, 466 F.3d 
391, 2006 FED App. 375A, 2006 U.S. App. 
LEXIS 25426 (6th Cir. Tenn. 2006), cert. de- 
nied, 549 U.S. 1339, 127 S. Ct. 2088, 167 L. Ed. 
2d 765, 2007 U.S. LEXIS 3969 (2007). 

Pursuant to Fed. R. Civ. P. 60(b)(5), it was 
proper for a district court to dissolve an injunc- 
tion on the enforcement of a local ordinance 
that regulated sexually oriented businesses, 
because subsequent amendments narrowing 
the ordinance cured first amendment over- 
breadth issues, and a state statute, T.C.A. 
§ 27-9-111(e), ensured prompt judicial review 
procedures. Deja Vu of Nashville, Inc. v. Metro. 
Gov't of Nashville & Davidson County, 2006 
U.S. App. LEXIS 16323, 2006 FED App. 432N 
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(6th Cir.), reprinted as amended at, Déja Vu of 
Nashville, Inc. v. Metro. Gov’t of Nashville & 
Davidson County, 466 F.3d 391, 2006 FED App. 
375A, 2006 U.S. App. LEXIS 25426 (6th Cir. 
Tenn. 2006). 


8. Railroad and Public Utility Commis- 
sion — Authority. 

Railroad and public utilities commission per- 
forms administrative and legislative functions, 
and power to hear and determine controversies 
before it though quasi judicial is merely inci- 
dental thereto, hence commission is not a court. 
Hoover Motor Exp. Co. v. Railroad & Public 
Utilities Com., 195 Tenn. 593, 261 S.W.2d 233, 
1953 Tenn. LEXIS 384 (1958). 


9. Time of Hearing. 

Appeal from decision of circuit court in pro- 
ceeding for review by certiorari of action of Civil 
Service Commission of Nashville in dismissing 
policeman was disposed of by Supreme Court at 
the session at which the appeal was argued in 
accordance with the declared policy of the leg- 
islature as evidenced by this section that suits 
of this character should “be heard and deter- 
mined at the earliest practical date, as one 
having precedence over other litigation.” Lans- 
den v. Tucker, 204 Tenn. 388, 321 S.W.2d 795, 
1959 Tenn. LEXIS 292 (1959). 


10. Findings of Fact and Conclusions of 
Law. 

Upon review of action of Civil Service Com- 
mission of Nashville in dismissal of employees’ 
statement of trial judge in his final order that 
he had considered entire record sent up from 
the commission, argument of counsel and briefs 
filed from which he found that all of the 
grounds for relief prayed for in the petition for 
certiorari were not well taken; that the action 
of the commission was not arbitrary, illegal and 
without jurisdiction; that the same was based 
on material, competent, relevant and reliable 
evidence and did not violate any constitutional 
rights of the petitioners constituted compliance 
with §§ 27-1-113, 27-1-114 and 27-9-111 as to 
findings of fact and conclusions of law under 
the pleadings developed in the case. Smith v. 
Landsden, 212 Tenn. 543, 370 S.W.2d 557, 1963 
Tenn. LEXIS 447 (1968). 

Where upon review of action of city beer 
permit board under the provisions of § 57-5- 
109 providing for statutory certiorari, chancel- 
lor did not weigh the evidence but merely found 
that the board did not act “illegally, capriciously 
or unreasonably” in refusing permit the case 
was reversed and remanded for a trial de novo 
of the issues had upon such proof as the parties 
might desire to introduce pursuant to the pro- 
visions of this section. Case v. Carney, 213 
Tenn. 597, 376 S.W.2d 492, 1964 Tenn. LEXIS 
427 (1964). 
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(a) Any party dissatisfied with the decree of the court may appeal to the 
court of appeals in the manner provided by the Tennessee Rules of Appellate 


Procedure. 


(b) Such appeal shall be advanced upon the docket of the court of appeals as 
one of such precedence, and heard as promptly as practicable. 


History. 

Code 1932, § 9015; Acts 1970, ch. 424, §§ 1, 
2; T.C.A. (orig. ed.), § 27-912; Acts 1981, ch. 
449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 3(e). 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 16. 


Law Reviews. 

Civil Procedure and Evidence — Tennessee 
Survey 1970 (Jerry J. Phillips), 38 Tenn. L. Rev. 
127: 

Tennessee Appellate Procedure and the Uni- 
form Administrative Procedures Act (William J. 
Harbison), 6 Mem. St. U.L. Rev. 291. 

The Tennessee Court System — Court of 
Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


NOTES TO DECISIONS 


Analysis 


. Appellate Jurisdiction. 
. Bill of Exceptions and Motion for New Trial. 
. Time of Hearing. 


m CODD et 


. Appellate Jurisdiction. 

Supreme Court did not have jurisdiction to 
review certiorari proceeding in chancery court 
arising out of decision of a commission though 
this section provided for appeal direct to Su- 
preme Court since this section contradicted 
§ 16-4-108 governing jurisdiction of Court of 
Appeals, hence § 1-3-103 governing conflicts 
applied, and since subject matter of § 16-4-108 
was under jurisdiction of Court of Appeals, and 
subject matter of this section deals generally 
with right of appeal in certain certiorari cases 
the Court of Appeals had jurisdiction. Woodroof 
v. Nashville, 183 Tenn. 483, 192 S.W.2d 1013, 
1946 Tenn. LEXIS 228 (1946) (decided before 
1970 amendment). 


2. Bill of Exceptions and Motion for New 
Trial. 

The railroad and public utilities commission 
issued certificates of convenience and necessity 
to permit the operation of truck lines, which 
action was affirmed by the circuit judge, and 
the appeal was taken to the Court of Appeals. It 
was held that the filing of a bill of exceptions 
was necessary, which might have been accom- 
plished by an order of the trial judge directing 
that the original transcript before the railroad 


and public utilities commission should be sent 
up to the Court of Appeals as part of the record, 
but showing further affirmatively, that such 
transcript contained all the evidence heard in 
the cause in the circuit court. But a more fatal 
defect in the appeal was the failure to file and 
secure the action of the trial judge on a motion 
for a new trial, upon such grounds as, if over- 
ruled, would be the assignments of error in the 
Court of Appeals. Hoover Motor Exp. Co. v. 
Railroad & Public Utilities Com., 193 Tenn. 
284, 246 S.W.2d 15, 1951 Tenn. LEXIS 356 
(1951). 

Notwithstanding the provisions of this sec- 
tion, motion for new trial was necessary for 
review of decree of chancellor affirming action 
of city Civil Service Commission dismissing city 
employee. Rhem v. Civil Service Com., 49 Tenn. 
App. 44, 350 S.W.2d 292, 1961 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1961). 


3. Time of Hearing. 

Appeal from decision of circuit court in pro- 
ceeding for review by certiorari of action of Civil 
Service Commission of Nashville in dismissing 
policeman was disposed of by Supreme Court at 
the session at which the appeal was argued in 
accordance with the declared policy of the leg- 
islature as evidenced by § 27-9-111 that suits 
of this character should “be heard and deter- 
mined at the earliest practical date, as one 
having precedence over other litigation.” Lans- 
den v. Tucker, 204 Tenn. 388, 321 S.W.2d 795, 
1959 Tenn. LEXIS 292 (1959). 


27-9-113. Certification of decree on appeal. 


The clerk of the Supreme Court shall certify and send direct to such board or 
commission the decree of the Supreme Court, which shall be binding upon and 


enforced by such board or commission. 
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History. Survey 1970 (Jerry J. Phillips), 38 Tenn. L. Rev. 
Code 1932, § 9016; T.C.A. (orig. ed.), § 27- 172. 
913. 


Law Reviews. 
Civil Procedure and Evidence — Tennessee 


27-9-114. Proceedings involving certain public employees. 


(a)(1) Contested case hearings by civil service boards of a county or 

municipality which affect the employment status of a civil service employee 

shall be conducted in conformity with contested case procedures under the 

Uniform Administrative Procedures Act, compiled in title 4, chapter 5, part 

3. 

(2) The provisions of subdivision (a)(1) pertaining to hearings by civil 
service boards shall not apply to municipal utilities boards or civil service 
boards of counties organized under a home rule charter form of government. 
(b)(1) Judicial review of decisions by civil service boards of a county or 
municipality which affects the employment status of a county or city civil 
service employee shall be in conformity with the judicial review standards 
under the Uniform Administrative Procedures Act, § 4-5-322. 

(2) Petitions for judicial review of decisions by a city or county civil service 
board affecting the employment status of a civil service employee shall be 
filed in the chancery court of the county wherein the local civil service board 
is located. 

(3) In any appeal pursuant to this section deemed by the court to be 
frivolous, the sanctions of the Federal Rules of Civil Procedure, Rule 11 may 
be applied by the chancellors. 

(c) This section shall not apply to the benefit board of any county having a 
metropolitan form of government that has a population in excess of five 
hundred thousand (500,000), or to the benefit board of any county having a 
population in excess of eight hundred thousand (800,000), both according to 
the 2000 federal census or any subsequent federal census. This subsection (c) 
shall have no effect in any county unless it is approved by a resolution adopted 
by a two-thirds (%%) vote of the legislative body of any county to which this 
subsection (c) applies. The approval or nonapproval of this subsection (c) shall 
be proclaimed by the presiding officer of the legislative body and certified to the 
secretary of state. 


History. 

Acts 1949, ch. 266, §§ 1, 2; C. Supp. 1950, 
§ 9018.1; T.C.A. (orig. ed.), § 27-914; Acts 
1988, ch. 1001, § 1; 1990, ch. 629, § 1; 2008, ch. 
Tole ble 


Compiler’s Notes. 

Acts 1969, ch. 191, § 1, provided: “That Code 
Section 27-914 (now § 27-9-114), Tennessee 
Code Annotated, is hereby amended by deleting 
all of the second sentence in its entirety and 
inserting in lieu thereof the following: ‘Any 
such proceeding shall be heard by a judge or 
chancellor. Upon written demand of the county 
or municipal employee the proceeding shall be 


heard by the judge or chancellor de novo with a 
trial by jury. This section shall supersede and 
displace provisions of city charters to the con- 
trary. Provided, however, that in those counties 
that have adopted metropolitan government 
the review shall be by common law certiorari 
without a jury. That this bill apply to Knox 
County only.’” 

The Code Commission concluded that, since 
the act is applicable only to Knox County, it is 
not an act of a general nature. Hence it is not 
codified. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 
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Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, §§ 3, 13; 18 Tenn. Juris., Manda- 
mus, § 5; 19 Tenn. Juris., Municipal Corpora- 
tions, §§ 68, 69. 


Law Reviews. 

Judicial Review and the Uniform Adminis- 
trative Procedures Act (Toxey H. Sewell), 6 
Mem. St. U.L. Rev. 253. 
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Local Government Law — 1954 Tennessee 
Survey, 7 Vand. L. Rev. 881. 
Local Government Law — 1959 Tennessee 


Survey (A. E. Ryman, Jr.), 12 Vand. L. Rev. 
1257. 

The Scope of Judicial Review of Administra- 
tive Actions in Tennessee (William H. Ewing, 
Jr.), 2 Mem. St. U.L. Rev. 144. 


NOTES TO DECISIONS 


Analysis 


. Reinstatement of Employee. 

. Exhausting Administrative Remedy. 
Sufficiency of Allegations. 

. Matters Considered. 

. Application of Section. 

Appeal. 

—Motion for New Trial. 

. Civil Rights Actions. 

. Reversal or Modification of Board Action. 
10. Res Judicata. 

11. Termination Appropriate. 


OONABHMAWNHE 


1. Reinstatement of Employee. 

Mandamus was a proper remedy to compel 
reinstatement of civil service employee of city 
who was discharged without a hearing, as com- 
mon law certiorari was not applicable since 
there was no proceeding to review. State ex rel. 
Paylor v. Knoxville, 195 Tenn. 318, 259 S.W.2d 
537, 1953 Tenn. LEXIS 343 (1953). 

Where after issuance of writ of certiorari by 
circuit court for review of action of city Civil 
Service Commission in dismissing policeman 
and after commission’s return to the writ, po- 
liceman moved for order for his reinstatement 
on ground that commission had failed to certify 
a full, true and complete record and transcript 
of the proceedings before the commission and 
motion was granted, such motion was equiva- 
lent to a demurrer on the ground of an insuffi- 
cient return so that a motion for a new trial was 
unnecessary and Supreme Court could reverse 
and remand the cause for further proceedings 
where the error complained of was specifically 
called to the attention of the court by exception 
to order of court reinstating policeman. Lans- 
den v. Tucker, 204 Tenn. 388, 321 S.W.2d 795, 
1959 Tenn. LEXIS 292 (1959). 

Where department head did not promptly file 
charges which were the basis of dismissal of 
employee with civil service commission as pro- 
vided in metropolitan charter, mandamus di- 
recting department head to promptly file such 
charges and directing civil service commission 
to promptly hear and dispose of charges was 
justified but it was not proper for chancellor to 
take case away from civil service commission 
and order restoration of employee to former 
position without hearing before commission. 


State ex rel. Spence v. Metropolitan Govern- 
ment of Nashville & Davidson County, 63 Tenn. 
App. 161, 469 S.W.2d 777, 1971 Tenn. App. 
LEXIS 215 (Tenn. Ct. App. 1971). 

Although the employer had proved a viola- 
tion of the Memphis police department rule 
104, the termination of the employee, a police 
officer, was inappropriate because, although 
the officer’s conduct was inappropriate, the 
officer’s conduct was not so egregious in itself as 
to have dictated termination; the civil service 
commission’s decision reversed the employer’s 
decision to terminate the employee and the 
commission’s decision was supported by sub- 
stantial and material evidence under T.C.A. 
§ 4-5-322(h) and T.C.A. § 27-9-114(b)(1). City 
of Memphis v. Civil Serv. Comm'n, 239 S.W.3d 
202, 2007 Tenn. App. LEXIS 129 (Tenn. Ct. 
App. Mar. 13, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 677 (Tenn. Aug. 13, 
2007). 


2. Exhausting Administrative Remedy. 

Under this section no court of record shall 
entertain any proceeding involving the civil 
service status of a county or city employee 
unless this official first exhausted his adminis- 
trative appeal to the Civil Service Commission 
and there made a record, unless it would be 
futile to do so, and the fact that authorities will 
probably deny requested relief does not show 
futility. State ex rel. Jones v. Nashville, 198 
Tenn. 280, 279 S.W.2d 267, 1955 Tenn. LEXIS 
372 (1955). 


3. Sufficiency of Allegations. 

In proceedings in circuit court to review ac- 
tion of city Civil Service Commission in dis- 
missing policeman, allegations in petition for 
certiorari that no testimony was offered that 
accused was guilty of any of the charges, and 
that the testimony failed in every particular 
and that the action of the commission was not 
warranted by the law and facts were sufficient 
to show that it was contemplated that the 
proceedings be one of common law certiorari. 
Lansden v. Tucker, 204 Tenn. 388, 321 S.W.2d 
795, 1959 Tenn. LEXIS 292 (1959). 


4, Matters Considered. 
In proceedings in accordance with the rule of 
common law writ of certiorari as provided by 
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this section the reviewing court may review the 
evidence solely for the purpose, and to the 
extent, of determining whether any of it that is 
material supports the action of the board or 
commission, and if the record contains such 
supporting evidence in the opinion of the re- 
viewing court such court may not disturb the 
action of the board or commission. Lansden v. 
Tucker, 204 Tenn. 388, 321 S.W.2d 795, 1959 
Tenn. LEXIS 292 (1959). 

In review of action of city Civil Service Com- 
mission in dismissing policeman where com- 
mission’s return to writ of certiorari did not 
contain a stenographic report of the evidence 
presented in the hearing before the commission 
but contained a summary of the testimony of 
witnesses, the summary of the testimony made 
it the duty of the circuit court to consider that 
testimony and to determine therefrom whether 
the commission acted arbitrarily, illegally or 
without material supporting evidence. Lansden 
v. Tucker, 204 Tenn. 388, 321 S.W.2d 795, 1959 
Tenn. LEXIS 292 (1959). 

The trial court does not weigh the evidence, 
and the scope of review by the appellate courts 
is no broader or more comprehensive than that 
of the trial court with respect to evidence pre- 
sented before the board. Watts v. Civil Service 
Board, 606 S.W.2d 274, 1980 Tenn. LEXIS 501 
(Tenn. 1980), cert. denied, Watts v. Civil Service 
Bd., 450 U.S. 988, 101 S. Ct. 1519, 67 L. Ed. 2d 
818, 1981 U.S. LEXIS 1234 (1981). 

Review of city council’s decision to dismiss 
firefighter was restricted to consideration of 
whether lower tribunal acted arbitrarily, ille- 
gally or without material supporting evidence. 
Huddleston v. Murfreesboro, 635 S.W.2d 694, 
1982 Tenn. LEXIS 423 (Tenn. 1982). 

In reviewing personnel board’s dismissal of 
public employee, trial court can review evi- 
dence found in transcript solely for purpose of 
determining whether there is any material evi- 
dence to support action of board, in which case 
trial court may not disturb board’s action. 
Burns v. Johnson, 636 S.W.2d 441, 1982 Tenn. 
App. LEXIS 490 (Tenn. Ct. App. 1982). 

In a review of a matter under this section, 
neither the chancery court nor the court of 
appeals determines any disputed question of 
fact or weighs any evidence. Goodwin v. Metro- 
politan Bd. of Health, 656 S.W.2d 383, 1983 
Tenn. App. LEXIS 710 (Tenn. Ct. App. 1983). 

In upholding the termination of a police offi- 
cer for unwarranted use of deadly force, city 
council was acting as “civil service board,” 
rather than as legislative body, and the stan- 
dards set forth in § 4-5-322 were properly 
applied in reviewing the decision of the council. 
Holder v. City of Chattanooga, 878 S.W.2d 950, 
1993 Tenn. App. LEXIS 699 (Tenn. Ct. App. 
1993), appeal denied, oga, — S.W.2d —, 1994 
Tenn. LEXIS 78 (Tenn. Feb. 28, 1994). 

Panel’s proceedings regarding employees’ ap- 
plications for benefits arising from on the job 
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injuries was not governed by T.C.A. § 27-9-114 
because the panel was not a civil service board 
under amended language of T.C.A. § 27-9-114; 
thus, the proper judicial review of the panel’s 
decision was by common law writ of certiorari. 
Tidwell v. City of Memphis, — S.W.3d —, 2004 
Tenn. App. LEXIS 886 (Tenn. Ct. App. Dec. 28, 
2004), rev'd, 193 S.W.3d 555, 2006 Tenn. LEXIS 
433 (Tenn. 2006). 

In those instances where T.C.A. § 27-9-114 is 
applicable, § 27-9-114 is the exclusive remedy 
for judicial review of administrative determina- 
tions respecting the employment status of such 
employees. Tidwell v. City of Memphis, — 
S.W.3d —, 2004 Tenn. App. LEXIS 886 (Tenn. 
Ct. App. Dec. 28, 2004), rev'd, 193 S.W.3d 555, 
2006 Tenn. LEXIS 4383 (Tenn. 2006). 

Although most of the cases arising under 
T.C.A. § 27-9-114 have to do with employee 
discharges and suspensions, T.C.A. § 27-9-114 
is not limited to those situations, and the term 
“employment status” encompasses the entire 
legal relation of the employee to the employer. 
Tidwell v. City of Memphis, — S.W.3d —, 2004 
Tenn. App. LEXIS 886 (Tenn. Ct. App. Dec. 28, 
2004), rev'd, 193 S.W.3d 555, 2006 Tenn. LEXIS 
433 (Tenn. 2006). 

Former assistant chief of police failed to 
provide either a factual or legal basis to under- 
mine the chief of police’s decision to utilize 
temporary assignment positions in his reorga- 
nization plan, as the chief's decision was ap- 
proved by the director of human resources and 
the civil service commission. Miller v. Civil 
Serv. Comm’n of the Metro. Gov’t of Nashville & 
Davidson County, 271 S.W.3d 659, 2008 Tenn. 
App. LEXIS 29 (Tenn. Ct. App. Jan. 22, 2008), 
appeal denied, Miller v. Civil Serv. Comm’n of 
the Metro Gov't of Nashville & Davidson 
County, — S.W.3d —, 2008 Tenn. LEXIS 440 
(Tenn. June 23, 2008). 

Record contained substantial and material 
evidence to support the civil service commis- 
sion’s conclusion that the reorganization of the 
police department complied with commission 
Rule 3.11 because the duties performed by the 
former assistant chiefs of police were not the 
same as the duties performed currently by the 
deputy chiefs of police; the reporting relation- 
ships were clearly different and the duties of 
the deputy chief of police for field operations 
were far broader than the duties and responsi- 
bilities of the former assistant chief of police for 
the west patrol bureau. Miller v. Civil Serv. 
Comm’n of the Metro. Gov’t of Nashville & 
Davidson County, 271 S.W.3d 659, 2008 Tenn. 
App. LEXIS 29 (Tenn. Ct. App. Jan. 22, 2008), 
appeal denied, Miller v. Civil Serv. Comm’n of 
the Metro Gov't of Nashville & Davidson 
County, — S.W.3d —, 2008 Tenn. LEXIS 440 
(Tenn. June 23, 2008). 


5. Application of Section. 
Proceedings commenced in circuit court by 
writ of certiorari which sought to review action 
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of Civil Service Commission of Nashville in 
dismissing policeman were governed by this 
section. Lansden v. Tucker, 204 Tenn. 388, 321 
S.W.2d 795, 1959 Tenn. LEXIS 292 (1959). 

This section was applicable to review of re- 
fusal of Civil Service Commission of Metropoli- 
tan Government of Nashville and Davidson 
County to review dismissal of employee by 
Metropolitan Employee Benefit Board. Culbert- 
son v. Metropolitan Government of Nashville & 
Davidson County, 483 S.W.2d 716, 1971 Tenn. 
LEXIS 335 (Tenn. 1971). 

Private act enacted in 1953 which provided 
for appeal from action of Greeneville Civil Ser- 
vice Board to chancery court within 10 days of 
entry of an order did not have the effect of 
repealing existing provisions of §§ 27-9-102 
and 27-9-114 which provided for review of ac- 
tions involving public employees by common 
writ of certiorari within 60 days, and the Code 
provisions governed review procedure. Wilson 
v. Greeneville, 509 S.W.2d 495, 1973 Tenn. App. 
LEXIS 317 (Tenn. Ct. App. 1973). 

This section governed the scope of review 
governing an appeal by a discharged deputy 
sheriff. Whitmore v. Civil Service Merit Bd., 
673 S.W.2d 535, 1984 Tenn. App. LEXIS 3404 
(Tenn. Ct. App. 1984). 

Review of an airport security officer’s revoca- 
tion of commission for one year was not review- 
able under former § 8-30-327 (repealed), but 
was by common law certiorari under this sec- 
tion and had to be filed within 60 days from 
entry of the order of judgment under § 27-9- 
102. Wheeler v. Memphis, 685 S.W.2d 4, 1984 
Tenn. App. LEXIS 3292 (Tenn. Ct. App. 1984). 

This section, which mandates common law 
certiorari, applies in cases involving denial of 
pensions to civil servants. Kendrick v. Chatta- 
nooga Firemen’s & Policemen’s Ins. & Pension 
Fund Bd., 799 S.W.2d 668, 1990 Tenn. App. 
LEXIS 478 (Tenn. Ct. App. 1990), appeal de- 
nied, Kendrick v. Chattanooga Fireman’s & 
Policemen’s Ins. & Pension Fund Bd., 1990 
Tenn. LEXIS 461 (Tenn. Dec. 3, 1990). 

When city employees sought review of the 
decision of a municipal panel which denied 
their disability claims, the panel which finally 
denied their claims properly fit within the pro- 
visions of T.C.A. § 27-9-114 regarding civil ser- 
vice boards, so the procedures in the Uniform 
Administrative Procedures Act, T.C.A. § 4-5- 
101 et seq., had to be employed in determining 
their claims. Tidwell v. City of Memphis, 193 
S.W.3d 555, 2006 Tenn. LEXIS 433 (Tenn. 
2006). 

In order for T.C.A. § 27-9-114(a)(1), to apply 
to decisions about municipal workers’ employ- 
ment, there had to: (1) Be a proceeding before a 
civil service board; and (2) A decision that 
affected the employment status of a civil service 
employee, and absent either of these two pre- 
requisites, T.C.A. § 27-9-114 did not apply, and, 
if § 27-9-114 did not apply, review was under 
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the common law writ of certiorari, which lim- 
ited the review to whether the administrative 
agency had exceeded its authority or had acted 
illegally, arbitrarily, or fraudulently, but, if 
§ 27-9-114 applied, the Uniform Administra- 
tive Procedures Act (APA), T.C.A. § 4-5-101 et 
seq., governed, and, under the APA, an admin- 
istrative agency’s decision could be reversed if 
the court determined that the decision was, 
among other things, made upon unlawful pro- 
cedure, under T.C.A. § 4-5-322(h)(3). Tidwell v. 
City of Memphis, 193 S.W.3d 555, 2006 Tenn. 
LEXIS 433 (Tenn. 2006). 

Court of appeals overrules the decisions in 
Morris v. City of Memphis Civil Service Com- 
mission, 2009 Tenn. App. LEXIS 812, (Tenn. Ct. 
App. Dec. 7, 2009), and Redmon v. City of 
Memphis, Tenn. App. LEXIS 122, (Tenn. Ct. 
App. Feb. 19, 2010), to the extent they hold that 
any civil service board under a home rule 
charter form of government is exempt from the 
contested case procedures of the Uniform Ad- 
ministrative Procedures Act. Marino v. Bd. of 
Admin. Memphis Ret. Sys., — S.W.3d —, 2015 
Tenn. App. LEXIS 909 (Tenn. Ct. App. Nov. 16, 
2015): 

Civil service boards of a city did not fall 
within the plain language of the home rule 
exception for county civil service boards, and 
thus, the board of administration of the city 
retirement system was not exempt from the 
contested case procedures of the Uniform Ad- 
ministrative Procedures Act; the language of 
the statute is plain and unmistakable, it ex- 
empts civil service boards of counties organized 
under a home rule charter, not cities. Marino v. 
Bd. of Admin. Memphis Ret. Sys., — S.W.3d —, 
2015 Tenn. App. LEXIS 909 (Tenn. Ct. App. 
Nov. 16, 2015). 


6. Appeal. 

Jurisdiction on appeal from review by chan- 
cellor of refusal of Civil Service Commission of 
Metropolitan Government of Nashville and Da- 
vidson County to review dismissal of employee 
by Metropolitan Employee Benefit Board was 
in Supreme Court since consideration of ques- 
tions of fact by chancellor on common law writ 
of certiorari was precluded. Culbertson v. Met- 
ropolitan Government of Nashville & Davidson 
County, 483 S.W.2d 716, 1971 Tenn. LEXIS 335 
(Tenn. 1971). 

On deputy sheriffs appeal of his discharge to 
the Chancery Court of Shelby County, the scope 
of review of the chancery court was not gov- 
erned by Chapter 110, Section 24 of the Private 
Acts of 1971, but by this section. Kent v. Civil 
Service Merit Bd., 652 S.W.2d 350, 1983 Tenn. 
App. LEXIS 568 (Tenn. Ct. App. 1983). 

Under the standards of review set forth in 
T.C.A. § 4-5-322(h), a park ranger was properly 
awarded in line of duty benefits under T.C.A. 
§ 7-51-201(a)(1) because he was a government 
employee who was a commissioned special po- 
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liceman, even though he was not a nominal 
employee of the police department, because: (1) 
The government’s charter provided that the 
special police force was a component of the 
police department; (2) The police department, 
through its chief of police, maintained control 
over the park ranger’s discharge of his duties as 
a special policeman; and (3) The conclusion was 
consistent with the purposes of the Tennessee 
Heart and Hypertension Act, T.C.A. Metro. 
Gov't of Nashville v. Metro. Employee Benefit 
Bd., — S.W.3d —, 2007 Tenn. App. LEXIS 389 
(Tenn. Ct. App. June 22, 2007). 

Although a county civil service merit board 
was required to transmit its final decision as 
part of the administrative record, there was no 
question that the board rendered a final deci- 
sion subject to appellate review, and that the 
lower court had before it all relevant informa- 
tion pertaining to that decision; the court of 
appeals therefore had subject matter jurisdic- 
tion over the matter, and the dispute, which 
was a narrow one of pure law, could be resolved 
without a remand. County of Shelby v. Tomp- 
kins, 241 S.W.3d 500, 2007 Tenn. App. LEXIS 
433 (Tenn. Ct. App. July 12, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 1071 
(Tenn. Nov. 19, 2007). 

There was no basis for concluding that the 
sheriffs department could not inquire into the 
deputy jailer’s expunged records and the jailer 
did not have the right to refrain from disclosing 
his expunged conviction in his response to sher- 
iffs department lawful inquiry. The County 
Civil Service Merit Review Board’s consider- 
ation of the jailer’s admission of an expunged 
conviction was proper; accordingly, the trial 
court did not err in holding that the Board’s 
decision was based on substantial and material 
evidence. Macon v. Shelby County Gov’t Civ. 
Serv. Merit Bd., 309 S.W.3d 504, 2009 Tenn. 
App. LEXIS 643 (Tenn. Ct. App. Sept. 25, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
284 (Tenn. Mar. 15, 2010). 

Police officer’s termination of employment 
was improper because the expert’s testimony 
on which the Civil Service Commission relied 
was incongruent with the undisputed facts in 
the record; the facts in the record fairly de- 
tracted from the weight accorded by the Com- 
mission to the document examiner’s opinion 
testimony. Thus, the Commission’s decision 
was not supported by substantial and material 
evidence and was arbitrary and capricious, 
T.C.A. § 27-9-114(b)(1). Mitchell v. Madison 
County Sheriffs Dep’t, 325 S.W.3d 603, 2010 
Tenn. App. LEXIS 238 (Tenn. Ct. App. Mar. 31, 
2010), rehearing denied, 325 S.W.3d 603, 2010 
Tenn. App. LEXIS 819 (Tenn. Ct. App. 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
951 (Tenn. Oct. 12, 2010). 


7. —Motion for New Trial. 
On appeal from decree of chancery court in 
common law certiorari proceedings wherein 
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chancellor affirmed action of city Civil Service 
Commission in dismissing city employee, ap- 
peal was dismissed by Court of Appeals where 
no motion for new trial was made. Rhem v. Civil 
Service Com., 49 Tenn. App. 44, 350 S.W.2d 
292, 1961 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
1961). 


8. Civil Rights Actions. 

Even if the remedies provided in this chapter 
are available to a plaintiff, there is no require- 
ment that a plaintiff exhaust administrative or 
state remedies prior to filing an action under 42 
U.S.C. § 1983. Henderson v. Bentley, 500 F. 
Supp. 62, 1980 U.S. Dist. LEXIS 14325 (E.D. 
Tenn. 1980), affd without opinion, 698 F.2d 
1219, 1982 U.S. App. LEXIS 12408 (6th Cir. 
Tenn. 1982). 


9. Reversal or Modification of Board Ac- 
tion. 

In the trial court, under the common law 
writ, reversal or modification of an action of a 
city civil service board may be had only when 
the trial court finds that the board has acted in 
violation of constitutional or statutory provi- 
sions or in excess of its own statutory authority; 
has followed unlawful procedure or been guilty 
of arbitrary or capricious action; or has acted 
without material evidence to support its deci- 
sion. Watts v. Civil Service Board, 606 S.W.2d 
274, 1980 Tenn. LEXIS 501 (Tenn. 1980), cert. 
denied, Watts v. Civil Service Bd., 450 U.S. 9838, 
101 S. Ct. 1519, 67 L. Ed. 2d 818, 1981 US. 
LEXIS 1234 (1981); Austin v. Shelby County 
Gov't, 761 S.W.2d 298, 1988 Tenn. App. LEXIS 
259 (Tenn. Ct. App. 1988). 

Where the undisputed facts showed that a 
former employee, a police officer, made contact 
with a minor through an internet chat room 
and viewed sexually explicit images of her, he 
was properly terminated for violating Memphis 
police department policy and procedure rule 
104; the facts warranted a result contrary to a 
commission’s reinstatement decision under 
T.C.A. § 4-5-322(h). City of Memphis v. Civil 
Serv. Comm’n, 216 S.W.3d 311, 2007 Tenn. 
LEXIS 143 (Tenn. 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. LEXIS 342 (Tenn. Apr. 2, 
2007). 


10. Res Judicata. 

Where deputy sheriff was fired and the Civil 
Service Board, upon discovering that the sher- 
iffs department had not given deputy written 
specification of charges as required by statute, 
ordered him reinstated; and thereafter written 
charges were served on him, he was again fired, 
he had a hearing before the board on the 
written charges, and the firing was approved, 
principles of “res judicata” did not bar the 
second firing and subsequent hearing. Kent v. 
Civil Service Merit Bd., 652 S.W.2d 350, 1983 
Tenn. App. LEXIS 568 (Tenn. Ct. App. 1983). 
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City civil service commission erred in dis- 
missing a firefighter’s appeal of his termination 
based on res judicata because he did not have 
an ample opportunity in federal court to litigate 
whether he was terminated for just cause; the 
jury only decided the firefighter knowingly or 
recklessly made false statements, and the fed- 
eral court’s order entering summary judgment 
on the claims of racial discrimination and re- 
taliation did not mean there was just cause for 
terminating the firefighter. Davis v. City of 
Memphis, — S.W.3d —, 2017 Tenn. App. LEXIS 
103 (Tenn. Ct. App. Feb. 16, 2017). 


11. Termination Appropriate. 

Although a police officer identified evidence 
that fairly detracted from the weight of the 
evidence supporting his termination, there was 
substantial evidence supporting a civil service 
commission’s decision to fire him after a mental 
patient suffering from self-inflicted wounds 
' died from a heart attack during a baton beat- 
ing; a deputy chief testified that her review of 
the officer’s entire disciplinary history and per- 
sonnel file militated in favor of termination, 
and a training sergeant testified that officers 
were not taught to use a baton as a restraining 
device. The patient no longer had a knife, he did 
not directly confront the officers involving, and 
the patient was beaten and held down with 
batons after he tripped and was lying face down 
in the street. Penny v. City of Memphis, 276 
S.W.3d 410, 2008 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. Mar. 12, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 716 (Tenn. Sept. 
29, 2008) 

Chancery court erred in ruling that a civil 
service commission violated a statutory provi- 
sion by failing to give an employee the benefit of 
the self-defense statute because that statute 
was not relevant to the commission’s resolution 
of a factual dispute; the commission was fully 
apprised of the employee’s claim that he acted 
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in self-defense during an altercation and af- 
forded more weight to the evidence supporting 
the victim’s account of the altercation. Holmes 
v. City of Memphis Civ. Serv. Comm’n, — 
S.W.3d —, 2017 Tenn. App. LEXIS 20 (Tenn. Ct. 
App. Jan. 18, 2017). 

Because a fire department employee never 
asserted that he was treated differently than 
other employees based on his membership in a 
suspect class, evidence. that those employees 
were treated differently than he was treated 
was not material to his equal protection claim; 
it makes sense to consider evidence intended to 
show disparate treatment violating equal pro- 
tection only insofar as it is based on discrimi- 
nation against a suspect class. Holmes v. City of 
Memphis Civ. Serv. Comm’n, — S.W.3d —, 2017 
Tenn. App. LEXIS 20 (Tenn. Ct. App. Jan. 13, 
2017). 

Civil service commission did not commit re- 
versible error in excluding evidence of dispa- 
rate treatment regarding other employees be- 
cause the evidence was immaterial in the 
absence of an assertion that those employees 
were treated differently from an employee of 
the city fire department based on his member- 
ship in a suspect class. Holmes v. City of Mem- 
phis Civ. Serv. Comm’n, — S.W.38d —, 2017 
Tenn. App. LEXIS 20 (Tenn. Ct. App. Jan. 13, 
2017). 

Civil service commission’s decision to uphold 
an employee’s termination was supported by 
substantial and material evidence because the 
employee’s conduct during an altercation vio- 
lated the disciplinary rules, and the city dem- 
onstrated that the disciplinary violations fur- 
nished a reasonable basis for terminating his 
employment; the courts are not permitted to 
substitute their own judgment for that of the 
commission as to the weight of the evidence. 
Holmes v. City of Memphis Civ. Serv. Comm’n, 
— §.W.3d —, 2017 Tenn. App. LEXIS 20 (Tenn. 
Ct. App. Jan. 13, 2017). 


TITLE 28 
LIMITATION OF ACTIONS 


Chapter 

1. General Provisions. 

2. Limitation of Real Actions. 

3. Limitation of Actions Other than Real. 


CHAPTER 1 
GENERAL PROVISIONS 


Section 

28-1-101. 
28-1-102. 
28-1-103. 
28-1-104. 
28-1-105. 
28-1-106. 


“Action” defined. 


lacking capacity. 
28-1-107. 
28-1-108. 
28-1-109. 
28-1-110. 
28-1-111. 
28-1-112. 
28-1-113. 
28-1-114. 
28-1-115. 
28-1-116. 


Suspension during injunction. 
Application of foreign statutes. 
Actions by state. 


Dismissed federal court actions. 
Extension during disaster. 


28-1-101. “Action” defined. 


Counterclaim or third party complaint. 


Commencement at time of right to make demand. 

Accrual of agent’s liability to principal. 

Accrual of principal’s liability to surety or endorser. 

New action after adverse decision — Contractual limitations periods. 

Accrual of right if person under eighteen years of age, adjudicated incompetent, or 


Cases in which disability not an excuse. 
Disability at time of accrual — Two or more disabilities. 


Suspension pending administration of estate. 
Suspension during absence from state. 


“Action” in this title includes motions, garnishments, petitions, and other 
legal proceedings in judicial tribunals for the redress of civil injuries. 


History. 
Code 1858, § 2761; Shan., § 4452; Code 
1932, § 8578; T.C.A. (orig. ed.), § 28-101. 


Cross-References. 

Limitation of criminal prosecutions, title 40, 
chr2: 

Limitation of product liability actions, § 29- 
28-103. 

Statutes apply to married women and their 
property, § 36-3-504. 

Suspension of limitations on criminal pros- 
ecutions because of defects in proceedings, 
§§ 40-2-105, 40-2-106. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
tions, § 1; 4 Tenn. Juris., Automobiles, § 36; 7 
Tenn. Juris., Contracts, § 104; 18 Tenn. Juris., 
Limitations of Actions, §§ 1, 2; 19 Tenn. Juris., 
Motions and Summary Proceedings, § 2. 


Law Reviews. 

A Little Bit of Laches Goes a Long Way: 
Notes on Petrella v. Metro-Goldwyn-Mayer, 
Inc., 67 Vand. L. Rev. En Banc 1 (2014). 

The Tolling of Statutes of Limitations in 
Tennessee, 14 Mem. St. U.L. Rev. 375 (1984). 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality — Taking Away Bar of 
Defense. 

2. Conflict of Laws. 

3. Liberal Construction in Favor of Imperiled 
Right. 

4, Statutes of Repose. 

5. Limitations Applicable — Determination. 

6. Requisites to Create Bar. 

7. Actions Covered. 

8. —“Action” Defined. 

9. —Motion for Costs. 

10. —Fiduciary Barred — Effect on Benefi- 
ciary. 

11. —Trusts Subject to Statute of Limitations. 

12. —Agents and Factors. 

18. —Garnishees. 

14. —Chancery Courts. 

15. —Motion on Bail or Delivery Bond. 

16. —Fraudulent Grantee. 

17. —Married Women. 

18. Actions Not Covered. 

19. —Bills in Equity Not Seeking Technical 
Relief. 

20. —Statute Inapplicable Between Trustee 
and Cestui Que Trust. 

21. —Trusts Not Subject to Statute. 

22. Fraudulent Concealment of Cause. 

23. Property in Custodia Legis. 

24. Pleading. 

25. —Amendment of Answer. 

26. —Pleading Arrest of Statute. 

27. —Who May Plead. 

28. Suspension by Private Moratorium. 


1. Constitutionality — Taking Away Bar of 
Defense. 

The defense of the statute of limitations, 
where a complete bar to an action, cannot be 
taken away by statute or constitution. Girdner 
v. Stephens, 48 Tenn. 280, 1870 Tenn. LEXIS 
48, 2 Am. Rep. 700 (1870); Yancy v. Yancy, 52 
Tenn. 353, 1871 Tenn. LEXIS 268, 13 Am. Rep. 
5 (1871); Campbell v. Holt, 115 U.S. 620, 6 S. 
Ct. 209, 29 L. Ed. 483, 1885 U.S. LEXIS 1877 
(1885); Tennessee C., I. & R. Co. v. McDowell, 
100 Tenn. 565, 47 S.W. 153, 1897 Tenn. LEXIS 
144 (1898); Breckenridge Cannel Coal Co. v. 
Scott, 121 Tenn. 88, 114 S.W. 930, 1908 Tenn. 
LEXIS 10 (1908). 


2. Conflict of Laws. 

The statute of limitations of the law of the 
forum must prevail. Harris v. Beech Aircraft 
Corp., 248 F. Supp. 599, 1965 U.S. Dist. LEXIS 
6033 (E.D. Tenn. 1965). 


3. Liberal Construction in Favor of Im- 
periled Right. 
While it is the duty of the courts to enforce 
statutes of limitation, it is just and reasonable 
that a liberal construction be adopted, and the 


courts are not bound to give such statutes that 
construction which will operate most prejudi- 
cially to those whose remedies and rights are to 
be forfeited by them, but rather in favor of the 
right which in all such cases is imperiled. Elder 
v. Bradley, 34 Tenn. 247, 1854 Tenn. LEXIS 43 
(1854). 


4, Statutes of Repose. 

Statutes of limitation are looked upon by the 
courts with favor as statutes of repose, and are 
as much favored as any other defense. Coleson 
v. Blanton, 4 Tenn. 152, 1816 Tenn. LEXIS 44 
(1816); Patten v. Standard Oil Co., 165 Tenn. 
438, 55 S.W.2d 759, 1932 Tenn. LEXIS 70 
(1933); West v. Cincinnati, N. O. & T. P. R. Co., 
108 F. Supp. 276, 1952 U.S. Dist. LEXIS 2250 
(D. Tenn. 1952). 


5. Limitations Applicable — Determina- 
tion. 

Statutes of limitation apply to the cause of 
action, and not to the form of the suit. The 
cause of action, and not its form, determines 
which statute of limitation is applicable. Calla- 
way v. McMillian, 58 Tenn. 557, 1872 Tenn. 
LEXIS 299 (1872), superseded by statute as 
stated in, Pioneer Bank v. Kelley, — S.W.2d —, 
1994 Tenn. App. LEXIS 599 (Tenn. Ct. App. Oct. 
21, 1994). 

The applicable statute of limitations to a 
particular cause is determined according to the 
gravamen of the complaint. Headrick v. Union 
Carbide Corp. (Linde Div.), 825 S.W.2d 424, 
1991 Tenn. App. LEXIS 584 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 230 
(Tenn. Mar. 9, 1992). 


6. Requisites to Create Bar. 

Before the statutes of limitation can operate 
to bar an action, there must be, for the requisite 
period, a person capable of suing, one that can 
be sued, and a court in which to sue. Thurman 
v. Shelton, 18 Tenn. 383, 1837 Tenn. LEXIS 41 
(1837); Graham’s Heirs v. Nelson, 24 Tenn. 605, 
1845 Tenn. LEXIS 145 (1845); Kilpatrick v. 
Brashear, 57 Tenn. 372, 1873 Tenn. LEXIS 218 
(1873); Lawrence v. Thornhill, 1 Shan. 388 
(1875). 


7. Actions Covered. 


8. —“Action” Defined. 

The term action is defined as the legal or 
lawful demand of one’s rights in the form given 
by law, an assertion in a court of justice of a 
right given by law, a suit or process by which a 
demand is made of a right in a court of justice, 
a civil proceeding taken in a court of law to 
enforce a right. Moran v. Weinberger, 149 Tenn. 
537, 260 S.W. 966, 1923 Tenn. LEXIS 112 
(1924). 


9. —Motion for Costs. 
The word “action” as used in this title in- 
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cludes motions for costs under the provisions of 
§ 20-12-137. Morris Plan Bank v. Scott, 176 
Tenn. 496, 144 S.W.2d 741, 1940 Tenn. LEXIS 
93 (1940). 


10. —Fiduciary Barred — Effect on Ben- 
eficiary. 

Where the legal title to the property is vested 
in the trustee, under a continuing trust, with 
the right, power, and capacity to sue, the cestui 
que trust is likewise barred when the trustee is 
barred by any statute of limitations. Ferguson 
v. Kennedy, 7 Tenn. 321, 1824 Tenn. LEXIS 8 
(1824); Williams v. Otey, 27 Tenn. 563, 1847 
Tenn. LEXIS 133 (1847); Wooldridge v. Plant- 
ers’ Bank, 33 Tenn. 297, 1853 Tenn. LEXIS 45 
(1853); Aikin v. Smith, 33 Tenn. 304, 1853 Tenn. 
LEXIS 46 (1853); Parker v. Hall, 39 Tenn. 641, 
1859 Tenn. LEXIS 294 (Tenn. Apr. 1859); Belote 
v. White, 39 Tenn. 703, 1859 Tenn. LEXIS 305 
(1859); Watkins v. Specht, 47 Tenn. 585, 1870 
Tenn. LEXIS 177 (1870); Woodward v. Boro, 84 
Tenn. 678, 1886 Tenn. LEXIS 155 (1886); Hen- 
ley v. Robb, 86 Tenn. 474, 7 S.W. 190, 1887 
Tenn. LEXIS 65 (1888). 

The rule that where legal title is in the 
trustee with power to sue, and he is barred, the 
cestui que trust, though under disability, is also 
barred, does not apply where the trustee has 
estopped himself to sue. Herron v. Marshall, 24 
Tenn. 443, 1844 Tenn. LEXIS 108 (1844); 
Parker v. Hall, 39 Tenn. 641, 1859 Tenn. LEXIS 
294 (Tenn. Apr. 1859); Bayless v. Elcan, 41 
Tenn. 96, 1860 Tenn. LEXIS 23 (1860); Harris v. 
Smith, 98 Tenn. 286, 39 S.W. 343, 1896 Tenn. 
LEXIS 223 (1897). 

The bar against a guardian does not affect 
the ward, because the legal title is not vested in 
the guardian, who is a mere custodian. Harris 
v. Smith, 98 Tenn. 286, 39 S.W. 348, 1896 Tenn. 
LEXIS 223 (1897). 


11. —Trusts Subject to Statute of Limita- 
tions. 

The express trustee must be one by written 
contract, deed, will, or other instrument, and 
not by implication of law; otherwise, he may 
plead and rely upon the statute of limitations. 
Haynie v. Hall’s Ex’r, 24 Tenn. 282, 24 Tenn. 
290, 1844 Tenn. LEXIS 54 (1844); Bank of 
Gallatin v. Baber, 74 Tenn. 273, 1880 Tenn. 
LEXIS 247 (1880). 

Bank directors are not express trustees, but 
are implied trustees in whose favor the statute 
of limitations runs. Wallace v. Lincoln Sav. 
Bank, 89 Tenn. 630, 15 S.W. 448, 1890 Tenn. 
LEXIS 87, 24 Am. St. Rep. 625 (1891). 


12. —Agents and Factors. 

An agent may plead the statute. Cocke v. 
M’Ginnis, 8 Tenn. 361, 1828 Tenn. LEXIS 13 
(1828). 

An agent to sell land, when his actions create 
a constructive trust, may rely on the statute. 
Armstrong’s Heirs v. Campbell, 11 Tenn. 201, 
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1832 Tenn. LEXIS 36 (1832); Nicholson v. Lau- 
derdale, 22 Tenn. 200, 1842 Tenn. LEXIS 66 
(1842). : 

An agent to sell lands, where the agency is 
created by written instrument, with covenants 
upon the part of the agent, is such an express 
trustee that he cannot plead and rely upon the 
statute of limitations. Armstrong’s Heirs v. 
Campbell, 11 Tenn. 201, 1832 Tenn. LEXIS 36 
(1832). 

A factor when sued for an accounting, may 
plead and rely upon the statutes of limitation, 
in chancery as well as at law. Blanton v. Hearn, 
3 Shan. 326 (1875). 

An agent to invest money in lands may plead 
the statute. Peebles v. Green, 74 Tenn. 471, 
1880 Tenn. LEXIS 275 (1880). 


13. —Garnishees. 

A garnishee may, in the garnishment pro- 
ceeding, plead the statutes of limitations 
against the debt sought to be reached to satisfy 
the garnisher’s debt against the garnishee’s 
creditor, but he cannot plead such statutes for 
his creditor against the debt of the garnisher. 
The garnishee can plead such statutes for him- 
self, but he cannot plead them for his creditor. 
Hinkle v. Currin, 21 Tenn. 137, 1840 Tenn. 
LEXIS 47 (1840). 


14. —Chancery Courts. 

The statutes of limitations apply in chancery, 
though the relief sought in that court is not of 
the same nature as that which would be ob- 
tained at law, as where compensation in dam- 
ages would have been the relief administered at 
law, but in the chancery court a decree in specie 
might be obtained. Heirs of Shelby v. Shelby, 3 
Tenn. 179, 1 Cooke 179, 1812 Tenn. LEXIS 49 
(1812); Hughes v. Brown, 88 Tenn. 578, 13 S.W. 
286, 1889 Tenn. LEXIS 79, 8 L.R.A. 480 (1889). 

In all cases of concurrent jurisdiction at law 
and in equity, the statutes of limitations affect 
the action in whichever court it is brought. 
Cocke v. M’Ginnis, 8 Tenn. 361, 1828 Tenn. 
LEXIS 13 (1828); Hickman’s Lessee v. Gaither, 
10 Tenn. 200, 1828 Tenn. LEXIS 2 (1828); 
Armstrong’s Heirs v. Campbell, 11 Tenn. 201, 
1832 Tenn. LEXIS 36 (1832); Overton v. 
Bigelow, 11 Tenn. 513, 1832 Tenn. LEXIS 108 
(1832); Hammonds v. Hopkins, 11 Tenn. 525, 
1832 Tenn. LEXIS 109 (1832); Reeves v. Dough- 
erty, 15 Tenn. 222, 1834 Tenn. LEXIS 35, 27 
Am. Dec. 496 (1834); Nicholson v. Lauderdale, 
22 Tenn. 200, 1842 Tenn. LEXIS 66 (1842); 
Haynie v. Hall’s Ex’r, 24 Tenn. 282, 24 Tenn. 
290, 1844 Tenn. LEXIS 54 (1844); Peebles v. 
Green, 74 Tenn. 471, 1880 Tenn. LEXIS 275 
(1880); Boyd v. Lee, 80 Tenn. 77, 1883 Tenn. 
LEXIS 141 (1883); Alvis v. Oglesby’s Ex’rs, 87 
Tenn. 172, 10 S.W. 313, 1888 Tenn. LEXIS 49 
(1889); Hughes v. Brown, 88 Tenn. 578, 13 S.W. 
286, 1889 Tenn. LEXIS 79, 8 L.R.A. 480 (1889); 
Wallace v. Lincoln Sav. Bank, 89 Tenn. 630, 15 
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S.W. 448, 1890 Tenn. LEXIS 87, 24 Am. St. Rep. 
625 (1891). 

All of that class of constructive trusts that 
become such by matter of evidence are equally 
subject to the operation of the statute of limi- 
tations in courts of equity, as would be the 
corresponding actions prosecuted in courts of 
law. Cocke v. M’Ginnis, 8 Tenn. 361, 1828 Tenn. 
LEXIS 13 (1828); Armstrong’s Heirs v. Camp- 
bell, 11 Tenn. 201, 1832 Tenn. LEXIS 36 (1832); 
Robertson v. Auld, 14 Tenn. 405, 14 Tenn. 406, 
1834 Tenn. LEXIS 101 (Tenn. May 1834); Sher- 
atz v. Nicodemus, 15 Tenn. 8, 15 Tenn. 9, 1834 
Tenn. LEXIS 1 (1834); Reeves v. Dougherty, 15 
Tenn. 222, 1834 Tenn. LEXIS 35, 27 Am. Dec. 
496 (1834); Wood v. Jones, 19 Tenn. 5138, 1838 
Tenn. LEXIS 83 (1838); Nicholson v. Lauder- 
dale, 22 Tenn. 200, 1842 Tenn. LEXIS 66 
(1842); Loyd v. Currin, 22 Tenn. 462, 1842 
Tenn. LEXIS 126 (1842); Haynie v. Hall’s Ex’r, 
24 Tenn. 282, 24 Tenn. 290, 1844 Tenn. LEXIS 
54 (1844); Marr v. Chester, 31 Tenn. 416, 1852 
Tenn. LEXIS 132 (Tenn. Apr. 1852); Chaney v. 
Moore, 41 Tenn. 48, 1860 Tenn. LEXIS 11 
(1860); Hughes v. Brown, 88 Tenn. 578, 13 S.W. 
286, 1889 Tenn. LEXIS 79, 8 L.R.A. 480 (1889). 

Though the statutes of limitations do not, by 
express terms, apply to the chancery court, yet, 
by analogy, they do apply in chancery as well as 
at law, except in certain express trusts of purely 
equitable cognizance; and they apply to all 
implied or constructive trusts involved in liti- 
gation in chancery. Armstrong’s Heirs v. Camp- 
bell, 11 Tenn. 201, 1832 Tenn. LEXIS 36 (1832); 
Walker v. Smith, 16 Tenn. 238, 1835 Tenn. 
LEXIS 86 (1835); Nicholson v. Lauderdale, 22 
Tenn. 200, 1842 Tenn. LEXIS 66 (1842); Haynie 
v. Hall’s Ex’r, 24 Tenn. 282, 24 Tenn. 290, 1844 
Tenn. LEXIS 54 (1844); McLain v. Ferrell, 31 
Tenn. 48, 1851 Tenn. LEXIS 14 (Tenn. Sep. 
1851); Lafferty v. Turley, 35 Tenn. 157, 1855 
Tenn. LEXIS 35 (1855); McCammon v. Pettitt, 
35 Tenn. 242, 1855 Tenn. LEXIS 47 (1855); 
Peebles v. Green, 74 Tenn. 471, 1880 Tenn. 
LEXIS 275 (1880); Boyd v. Lee, 80 Tenn. 77, 
1883 Tenn. LEXIS 141 (1883); Alvis v. Oglesby’s 
Ex’rs, 87 Tenn. 172, 10 S.W. 313, 1888 Tenn. 
LEXIS 49 (1889); Hughes v. Brown, 88 Tenn. 
578, 138 S.W. 286, 1889 Tenn. LEXIS 79, 8 
L.R.A. 480 (1889). 

Courts of equity, equally with courts of law, 
are bound by the statutes of limitations, in all 
the varieties of bailments, loans, deposits, 
pawns, and powers, although express trusts, or 
cases involving elements of trusts. Armstrong’s 
Heirs v. Campbell, 11 Tenn. 201, 1832 Tenn. 
LEXIS 36 (1832). 


15. —Motion on Bail or Delivery Bond. 

A “motion” on a delivery bond or a bail bond 
is an “action” on a bond for the payment of 
money. Banks v. Brown, 12 Tenn. 198, 1833 
Tenn. LEXIS 54 (18383). 

The statutes of limitations constitute de- 
fenses to motions, the bar of the statute arising 
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out of the evidence and being applied according 
to the substance of the case. Merritt v. Parks, 
25 Tenn. 332, 1845 Tenn. LEXIS 99 (1845); 
Prewett v. Hilliard, 30 Tenn. 428, 1850 Tenn. 
LEXIS 142 (1850); Butler v. Winters, 32 Tenn. 
91, 1852 Tenn. LEXIS 24 (1852); Wingfield v. 
Crosby, 45 Tenn. 241, 1867 Tenn. LEXIS 124 
(1867). 


16. —Fraudulent Grantee. 

Fraud in the acquisition of title to property 
does not prevent the operation of the statute of 
limitations, under adverse possession of the 
property. Armstrong’s Heirs v. Campbell, 11 
Tenn. 201, 1832 Tenn. LEXIS 36 (1832); Smart 
v. Waterhouse, 18 Tenn. 94, 1836 Tenn. LEXIS 
104 (1836); York v. Bright, 23 Tenn. 312, 1843 
Tenn. LEXIS 92 (1843); Ramsey v. Quillen, 73 
Tenn. 184, 1880 Tenn. LEXIS 109 (1880); 
Mulloy v. Paul, 2 Cooper’s Tenn. Ch. 156 (1874); 
Woodfolk v. Marley, 98 Tenn. 467, 40 S.W. 479, 
1896 Tenn. LEXIS 241 (1896); Boro v. Hidell, 
122 Tenn. 80, 120 S.W. 961, 1909 Tenn. LEXIS 
4, 135 Am. St. Rep. 857 (1909); Smith v. Cross, 
125 Tenn. 159, 140 S.W. 1060, 1911 Tenn. 
LEXIS 17 (1911). 

The statute of limitations in favor of fraudu- 
lent or voluntary grantee runs from the time 
the right of the grantor’s creditor to sue ac- 
crues. Ramsey v. Quillen, 73 Tenn. 184, 1880 
Tenn. LEXIS 109 (1880); McBee v. Bearden, 75 
Tenn. 731, 1881 Tenn. LEXIS 180 (1881); How- 
ell v. Thompson, 95 Tenn. 396, 32 S.W. 309, 
1895 Tenn. LEXIS 107 (1895). 

Where complainant appointed her brother as 
her agent to obtain the restitution of certain 
lands which she had been induced, by fraudu- 
lent representations, to convey, her right of 
action was barred at the expiration of seven 
years after her brother acquired knowledge of 
the fraud. Boro v. Hidell, 122 Tenn. 80, 120 S.W. 
961, 1909 Tenn. LEXIS 4, 135 Am. St. Rep. 857 
(1909). 

The concealment of a cause of action by the 
vendor of land, or by one procuring a convey- 
ance to be made to the conveyee, will not 
prevent the running of the statute of limita- 
tions in favor of the fraudulent vendee. Boro v. 
Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 Tenn. 
LEXIS 4, 135 Am. St. Rep. 857 (1909). 


17. —Married Women. 

Though widow’s claim, asserted more than 
10 years after enactment of the emancipation 
statute, was based on contract between her and 
her husband made before such enactment, 10 
year statute of limitation was not availing, 
where not pleaded. Henderson v. Henderson, 
158 Tenn. 452, 14 S.W.2d 714, 1928 Tenn. 
LEXIS 174 (1929), rehearing denied, 159 Tenn. 
126, 17S.W.2d 15, 1928 Tenn. LEXIS 69 (1929). 


18. Actions Not Covered. 


19. —Bills in Equity Not Seeking Techni- 
cal Relief. 
Bills in equity not seeking technical relief but 


441 


filed to avoid civil injuries before they are 
inflicted, and to interpose a barrier or to set up 
a defense against civil injuries, and to antici- 
pate civil injuries but not seeking to redress 
them, are not within the scope of this statutory 
definition of the word “action.” Alsobrook v. Orr, 
130 Tenn. 120, 169 S.W. 1165, 1914 Tenn. 
LEXIS 8 (1914). 


20. —Statute Inapplicable Between 
Trustee and Cestui Que Trust. 

Statute of limitations will not run between 
the trustee and the cestui que trust, but will 
run between the trustee and a stranger. Cole- 
son v. Blanton, 4 Tenn. 152, 1816 Tenn. LEXIS 
44 (1816); King v. Travis, 5 Tenn. 279, 5 Tenn. 
280, 1818 Tenn. LEXIS 1 (1818). 

Where a party borrows money from a guard- 
ian, without security, it is a breach of the trust, 
of which he has notice, and he thereby becomes 
a quasi trustee himself, and he is estopped from 
pleading and relying upon the statute of limi- 
tations against the recovery of such debt, when 
sued on by the ward. Merriman v. Cannovan, 68 
Tenn. 93, 1877 Tenn. LEXIS 1 (1877). 


21. —Trusts Not Subject to Statute. 

The trust or equity of redemption, existing 
under a bill of sale of personalty construed to be 
a mortgage, is not within the statute of limita- 
tions pertaining to personalty. Overton v. 
Bigelow, 11 Tenn. 513, 1832 Tenn. LEXIS 108 
(1832); Hammonds v. Hopkins, 11 Tenn. 525, 
1832 Tenn. LEXIS 109 (1832); Yarbrough v. 
Newell, 18 Tenn. 376, 1837 Tenn. LEXIS 40 
(1837); Wood v. Jones, 19 Tenn. 513, 1838 Tenn. 
LEXIS 83 (1838); Wallen v. Huff, 24 Tenn. 91, 
1844 Tenn. LEXIS 26 (1844). 


22. Fraudulent Concealment of Cause. 
Though fraud in general will not prevent the 
operation of the statute of limitations, yet it is 
otherwise where the cause of action has been 
fraudulently concealed from the complainant, 
for the fraudulent and effective concealment of 
the cause of action will prevent the operation of 
the statute of limitations until complainant 
discovers such concealment. However, the bill 
must allege the fraudulent and effective con- 
cealment of the cause of action until within the 
period of limitation for the particular action, 
and such allegation must be proved unless 
admitted. Heirs of Shelby v. Shelby, 3 Tenn. 
179, 1 Cooke 179, 1812 Tenn. LEXIS 49 (1812); 
Porter’s Lessee v. Cocke, 7 Tenn. 29, 7 Tenn. 30, 
1823 Tenn. LEXIS 2 (1823); Cocke v. M’Ginnis, 
8 Tenn. 361, 1828 Tenn. LEXIS 13 (1828); 
Haywood v. Marsh, 14 Tenn. 68, 14 Tenn. 69, 
1834 Tenn. LEXIS 54 (Tenn. Mar. 1834); Reeves 
v. Dougherty, 15 Tenn. 222, 1834 Tenn. LEXIS 
35, 27 Am. Dec. 496 (1834); Nicholson v. Lau- 
derdale, 22 Tenn. 200, 1842 Tenn. LEXIS 66 
(1842); Haynie v. Hall’s Ex’r, 24 Tenn. 282, 24 
Tenn. 290, 1844 Tenn. LEXIS 54 (1844); 
McLain vy. Ferrell, 31 Tenn. 48, 1851 Tenn. 
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LEXIS 14 (Tenn. Sep. 1851); Peak v. Buck, 62 
Tenn. 71, 1873 Tenn. LEXIS 142 (1873); Bank 
of Gallatin v. Baber, 74 Tenn. 273, 1880 Tenn. 
LEXIS 247 (1880); Vance v. Mottley, 92 Tenn. 
310, 21 S.W. 593, 1892 Tenn. LEXIS 78 (1892); 
Whaley v. Catlett, 103 Tenn. 347, 53 S.W. 131, 
1899 Tenn. LEXIS 115 (1899); Sully v. Chil- 
dress, 106 Tenn. 109, 60 S.W. 499, 1900 Tenn. 
LEXIS 138, 82 Am. St. Rep. 875 (1900); Boro v. 
Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 Tenn. 
LEXIS 4, 135 Am. St. Rep. 857 (1909). 

A false representation knowingly made by a 
vendor, reputed to be a man of integrity and 
veracity, that he has full title to land sold which 
lies in another county, is a fraudulent conceal- 
ment of the cause of action for the fraud unless 
there be shown some circumstance or incident 
connected with the transaction calculated to 
put the vendee on inquiry. Herndon v. Lewis, 36 
S.W. 953, 1896 Tenn. Ch. App. LEXIS 19 (1896). 

Where allegations in a declaration are that 
unfit gasoline was furnished by the defendant 
to a transportation company, that the dant 
knew such to be unfit; that after the accident 
defendant instructed his employees to conceal 
the fact and that as the result of concealment 
plaintiff did not learn the cause of the accident 
until the expiration of the limitation period, the 
declaration did not show action not barred. 
Patten v. Standard Oil Co., 165 Tenn. 438, 55 
S.W.2d 759, 1932 Tenn. LEXIS 70 (1933). 

There can be no concealment where there are 
no dealings between the parties. Mere silence 
does not constitute concealment. In addition to 
failure to disclose known facts, there must be 
some trick or contrivance to exclude suspicion 
and prevent inquiry, or else there must be a 
duty to disclose. Patten v. Standard Oil Co., 165 
Tenn. 438, 55 S.W.2d 759, 1932 Tenn. LEXIS 70 
(1933). 

In suit by married woman for damages for 
death of her husband, it was held that the 
statute of limitations is looked upon with favor 
as a statute of repose, and that, to constitute 
fraud postponing such statute, there must be 
suppression of facts which one is under obliga- 
tion to communicate to another. Patten v. Stan- 
dard Oil Co., 165 Tenn. 438, 55 S.W.2d 759, 
1932 Tenn. LEXIS 70 (1933). 

In absence of an averment in the declaration 
that defendant knew or purposely concealed 
the facts with respect to the nature and extent 
of plaintiffs injuries, there is nothing to take 
his case out of the statute of limitations. Neth- 
erland v. Mead Corp., 170 Tenn. 520, 98 S.W.2d 
76, 1936 Tenn. LEXIS 23 (1936). 

To prove fraudulent concealment for the pur- 
poses of tolling a statute of limitations, a party 
must show: (1) wrongful concealment of their 
actions by defendants; (2) failure of the plaintiff 
to discover the operative facts that are the basis 
of his cause of action within the limitations 
period; and (3) plaintiffs due diligence until 
discovery of the facts. Electric Power Bd. v. 
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Monsanto Co., 879 F.2d 1368, 1989 U.S. App. 
LEXIS 10141 (6th Cir. Tenn. 1989), rehearing 
denied, — F.2d —, 1989 U.S. App. LEXIS 12611 
(6th Cir. Aug. 17, 1989), cert. denied, 493 U.S. 
1022, 110 S. Ct. 724, 107 L. Ed. 2d 743, 1990 
U.S. LEXIS 72 (1990). 


23. Property in Custodia Legis. 

Where property is in custodia legis, such 
custody will suspend the operation of the stat- 
utes of limitation. Moore v. Crockett, 29 Tenn. 
365, 1849 Tenn. LEXIS 87 (1849); State v. 
President & Directors of Bank, 64 Tenn. 1, 1875 
Tenn. LEXIS 123 (1875). 

The statute of limitation does not run in favor 
of the maker of a note executed to the clerk and 
master and while in the custody of the law. Gold 
v. Bush, 63 Tenn. 579, 1874 Tenn. LEXIS 308 
(1874); Tyner v. Fenner, 72 Tenn. 469, 1880 
Tenn. LEXIS 47 (1880). 


24, Pleading. 


25. —Amendment of Answer. 

Amendment of answer pleading the statutes 
of limitation will be refused after the proof has 
been closed, especially where the new issue 
would require additional proof. Cocke v. Ev- 
ans’s Heirs & Adm’rs, 17 Tenn. 287, 1836 Tenn. 
LEXIS 46 (1836); Cook v. Bee, 2 Cooper’s Tenn. 
Ch. 343 (1875); Wilson v. Wilson, 70 Tenn. 17, 
1878 Tenn. LEXIS 179 (1878). 


26. —Pleading Arrest of Statute. 

Since replications to answers in chancery 
have been abolished, the complainant must, in 
order to avoid the anticipated plea of the bar of 
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the statutes of limitation which have appar- 
ently barred the action, specifically and well 
allege in the original bill the necessary facts to 
show the arrest of the operation of the statute, 
or if not so pleaded in the original bill, and the 
defendant pleads or relies on the bar of the 
statute, then the complainant must so plead by 
amendment. Jenkins v. Dewar, 112 Tenn. 684, 
82 S.W. 470, 1904 Tenn. LEXIS 63 (1904); 
Rowsey v. Burkhead, 3 Tenn. Civ. App. (3 Hig- 
gins) 361 (1912). 

Averments of a declaration made for the 
purpose of avoiding a statute of limitation do 
not constitute an admission that such statute is 
applicable. No element of estoppel is involved. 
Hill v. Travelers Ins. Co., 154 Tenn. 295, 294 
S.W. 1097, 1926 Tenn. LEXIS 127, 52 A.L.R. 
1442 (1927). 


27. —Who May Plead. 

While, ordinarily, defense by plea of the stat- 
ute is a personal privilege, where sureties, 
judgment creditors and subsequently attaching 
creditors have rights involved, and the debtor is 
insolvent, such others may so defend as regards 
rival claims to the fund in question. Robertson 
v. Wade, 17 Tenn. App. 457, 68 S.W.2d 487, 1933 
Tenn. App. LEXIS 80 (Tenn. Ct. App. 1933). 


28. Suspension by Private Moratorium. 

Declaration of a moratorium is for the sover- 
eign, and a private institution, in the absence of 
a contract, cannot declare one. Stephens v. 
Sovereign Camp, W. O. W., 18 Tenn. App. 476, 
79 S.W.2d 591, 1934 Tenn. App. LEXIS 49 
(Tenn. Ct. App. 1934). 


28-1-102. Commencement at time of right to make demand. 


When a right exists, but a demand is necessary to entitle the party to an 
action, the limitation commences from the time the plaintiffs right to make the 
demand was completed, and not from the date of the demand. 


History. 
Code 1858, § 2780; Shan., § 4477; Code 
1932, § 8604; T.C.A. (orig. ed.), § 28-102. 


Cross-References. 
Commencement of criminal prosecution, 
§ 40-2-104. 


Section to Section References. 
This section is referred to in § 35-5-118. 


. —Note Payable on Demand. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Agency, § 38; 4 Tenn. Juris., Bailments, § 17; 
15 Tenn. Juris., Insurance, § 83; 18 Tenn. Ju- 
ris., Limitations of Actions, § 24. 


NOTES TO DECISIONS 
Analysis 6. —Assessment on National Bank Stock. 
7. —Bill of Review by Remaindermen Not Cov- 

1. Demand Requirements. ered. 
2. —Accrual of Cause. 8. —Cosurety’s Right to Contribution. 
3. —Gratuitous Bailee. 9. —Bank Stock Subscriptions. 
4 
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. —Certificates of Deposit. 


10. —Resulting Trust. 
11. Avoidance of Bar. 
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12. —Necessary Pleading. 
13. —New Promise. 
14. —Waiver of Limitations — Effect. 


1. Demand Requirements. 


2. —Accrual of Cause. 

Limitation in favor of personal representa- 
tive does not begin to run until accrual of cause 
of action in or to the creditor claimant. Gillespie 
v. Broadway Nat'l Bank, 167 Tenn. 245, 68 
S.W.2d 479, 1933 Tenn. LEXIS 33 (1934). 

Abandonment, repudiation or other breach of 
contract creates a cause of action. Gillespie v. 
Broadway Nat’! Bank, 167 Tenn. 245, 68 S.W.2d 
479, 1933 Tenn. LEXIS 33 (1984). 

Where contract provided for the conveyance 
of timber land as soon as proper survey could be 
made, the right to make a demand for the 
execution of the contract existed immediately 
after the contract and the statute of limitations 
began to run from that time. Northcutt v. 
Massie, 201 Tenn. 638, 301 S.W.2d 355, 1957 
Tenn. LEXIS 344 (1957). 

In case of a constructive trust, the statute of 
limitations begins to run from the date the 
wrongful and adverse holding begins and is or 
should be known to the complainant. Vick v. 
Vick, 60 Tenn. App. 600, 449 S.W.2d 717, 1968 
Tenn. App. LEXIS 289 (Tenn. Ct. App. 1968). 

Lender’s suit against the borrowers to collect 
on a loan was properly dismissed as the general 
six-year statute codified at T.C.A. § 28-3- 
109(a)(3) applied; the statute of limitations on 
the alleged obligation accrued when the bor- 
rowers received the money from the lender, and 
there was no revival of the debt as the com- 
plaint did not allege any acknowledgment or 
promise after six years beyond the time the 
loan was made. Wilson v. Harris, 304 S.W.3d 
824, 2009 Tenn. App. LEXIS 404 (Tenn. Ct. 
App. June 30, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 51 (Tenn. Jan. 25, 2010). 


3. —Gratuitous Bailee. 

A special deposit of specific money for an 
indefinite time, made for the benefit of the 
depositor, and as his property without permis- 
sion or authority, expressly or impliedly given 
to the bailee, to use it, constitutes a gratuitous 
bailment to be held for the benefit of the bailor, 
and if the money is lost without the bailee’s 
negligence, he incurs no liability to replace it, 
but unless it is so lost, he is obligated to return 
it on demand only, and until demand is made, 
no right of action accrues, and until such de- 
mand and refusal, the statute of limitations 
does not begin to run. Where bailee converts 
the money, the right of action accrues without 
demand. Goodwin v. Ray, 108 Tenn. 614, 69 
S.W. 730, 1902 Tenn. LEXIS 5, 91 Am. St. Rep. 
761 (1902); Jenkins v. Dewar, 112 Tenn. 684, 82 
S.W. 470, 1904 Tenn. LEXIS 63 (1904). 


4. —Note Payable on Demand. 
Where a note is payable on demand, the right 
to make demand of payment accrues and is 
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complete at its date, and the limitation com- 
mences to run from the date of the note. Jen- 
kins v. Dewar, 112 Tenn. 684, 82 S.W. 470, 1904 
Tenn. LEXIS 63 (1904). 

Where a note was payable on demand, the 
statute of limitation commenced to run on the 
date of the note, although the note charged 
maker’s estate with payment and note bore 
interest after one year. Todd v. Third Nat’ 
Bank, 172 Tenn. 586, 113 S.W.2d 740, 1937 
Tenn. LEXIS 100 (1938). 

The statute of limitations begins to run 
against a note payable on demand from the 
date of the note and not from the date of the 
demand. First Nat’] Bank v. Hunter, 22 Tenn. 
App. 626, 125 S.W.2d 183, 1938 Tenn. App. 
LEXIS 63 (Tenn. Ct. App. 1938); Hall v. Skid- 
more, 26 Tenn. App. 189, 168 S.W.2d 800, 1942 
Tenn. App. LEXIS 32 (Tenn. Ct. App. 1942), 
overruled, Graves v. Sawyer, 588 S.W.2d 542, 
1979 Tenn. LEXIS 497 (Tenn. 1979). 

Where a note was, at least by amendment of 
the parties, an instalment note payable in eight 
equal instalments and was in the hands of the 
original payee, it was not a demand note. 
Brown v. United States, 37 F. Supp. 444, 1941 
U.S. Ct. Cl. LEXIS 165 (Ct. Cl. 1941). 

The date of maturity of a demand note secur- 
ing a deed of trust was the date of its execution 
and a suit to enforce the lien securing the 
indebtedness evidenced by the note was re- 
quired to be brought within ten years from the 
maturity of the debt. Slaughter v. Slaughter, 
922 S.W.2d 115, 1995 Tenn. App. LEXIS 806 
(Tenn. Ct. App. 1995), appeal denied, 1996 
Tenn. LEXIS 330 (Tenn. May 138, 1996). 


5. —Certificates of Deposit. 

A certificate of deposit issued by bank pay- 
able on return of certificate properly endorsed 
is payable on demand and the statute of limi- 
tation does not begin to run until demand is 
made, however, a demand must be made in a 
reasonable time and what is a reasonable time 
is a question of fact depending on the circum- 
stances of the case. Whitlock v. Bank of 
Maryville, 612 S.W.2d 481, 1980 Tenn. App. 
LEXIS 413 (Tenn. Ct. App. 1980). 


6. —Assessment on National Bank Stock. 

The limitation upon the claim of a receiver of 
a national bank for double liability assessment 
begins to run from the date finally fixed by the 
comptroller of the currency, after extensions of 
dates previously fixed, for payment. Fisher v. 
Whiton, 317 U.S. 217, 63 S. Ct. 175, 87 L. Ed. 
223, 1942 U.S. LEXIS 1048 (1942). 


7. —Bill of Review by Remaindermen Not 
Covered. 

A remainderman’s right to prosecute a bill of 
review to reverse a decree affecting his interest 
in land is barred unless he proceeds within 
three years after the date of the decree, or, in 
case of his disability, within three years after 
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its removal, notwithstanding the existence and 
continuance of the life estate. In such case, this 
section does not apply. Wilson v. Schaefer, 107 
Tenn. 300, 64 S.W. 208, 1901 Tenn. LEXIS 80 
(1901). 


8. —Cosurety’s Right to Contribution. 

A cosurety’s right to contribution arises 
against another cosurety from the time he pays 
the demand or judgment. Reeves v. Pulliam, 68 
Tenn. 153, 1877 Tenn. LEXIS 9 (1877). 


9. —Bank Stock Subscriptions. 

Subscriptions for stock in a bank is consid- 
ered as a debt subsisting independently of 
notes that may have been issued for payment, 
and limitations will run from date of call for 
payment. Moses v. Ocoee Bank, 69 Tenn. 398, 
1878 Tenn. LEXIS 110 (1878). 


10. —Resulting Trust. 

The statute of limitations generally does not 
begin to run in the case of a resulting trust 
until the trustee does some act hostile to the 
cestui que trust. Vick v. Vick, 60 Tenn. App. 600, 
449 S.W.2d 717, 1968 Tenn. App. LEXIS 289 
(Tenn. Ct. App. 1968). 


11. Avoidance of Bar. 


12. —Necessary Pleading. 

Where a statute of limitations which would 
ordinarily bar the action has run, any interven- 
ing fact, such as disability of complainant, 
fraudulent concealment of the cause of action, 
nonresidence of the defendant, or a promise to 
pay within the period of limitation, must be 
alleged in the original bill, or in an amendment, 
when made necessary by a defense set up in the 
answer, and without such allegation, evidence 
of such fact is irrelevant and inadmissible for 
any purpose. Jenkins v. Dewar, 112 Tenn. 684, 
82 S.W. 470, 1904 Tenn. LEXIS 63 (1904), 
approving Gross v. Disney, 95 Tenn. 592, 32 
S.W. 632, 1895 Tenn. LEXIS 133 (1895); Sully v. 
Childress, 106 Tenn. 109, 60 S.W. 499, 1900 
Tenn. LEXIS 138, 82 Am. St. Rep. 875 (1900); 
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Gernt v. Cusack, 106 Tenn. 141, 59 S.W. 335, 
1900 Tenn. LEXIS 141 (1900); Thompson v. 
Cincinnati, N.O. & T.P.R.R., 109 Tenn. 268, 70 
S.W. 612, 1902 Tenn. LEXIS 73 (1902). 


13. —New Promise. 

Wife’s account against her husband is not 
barred where the husband promised to pay 
same, as in mortgage securing the indebted- 
ness, which kept it alive as to limitation. Rob- 
ertson v. Wade, 17 Tenn. App. 457, 68 S.W.2d 
487, 1933 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1933). 

Where a note has become barred by the 
statute of limitations, the bar can be removed 
only by an express promise to pay, or an ac- 
knowledgment of the debt accompanied by an 
expression of willingness to pay it. Hall v. 
Skidmore, 26 Tenn. App. 189, 168 S.W.2d 800, 
1942 Tenn. App. LEXIS 32 (Tenn. Ct. App. 
1942), overruled, Graves v. Sawyer, 588 S.W.2d 
542, 1979 Tenn. LEXIS 497 (Tenn. 1979). 

Although a debtor continued to pay the inter- 
est due on a note after the statute of limitations 
had run, the bar of the statute of limitations 
was not removed since Tennessee requires not 
only an acknowledgment of the debt, which the 
payment of the interest was, but also an expres- 
sion of willingness to pay it and mere payment 
of interest is not sufficient by itself to indicate 
this willingness. Hall v. Skidmore, 26 Tenn. 
App. 189, 168 S.W.2d 800, 1942 Tenn. App. 
LEXIS 32 (Tenn. Ct. App. 1942), overruled, 
Graves v. Sawyer, 588 S.W.2d 542, 1979 Tenn. 
LEXIS 497 (Tenn. 1979). 


14. —Waiver of Limitations — Effect. 

The express waiver of the defense of the 
statute of limitations revives a barred debt, and 
postpones the bar of the statute for a new 
statutory period from that date, and gives to an 
unbarred debt a new statutory period of limi- 
tation from that date, but the waiver does not 
bind the party never to plead the statutory bar. 
Jordan v. Jordan, 85 Tenn. 561, 3 S.W. 896, 
1886 Tenn. LEXIS 83 (1887); Moore v. Taylor, 2 
Tenn. Ch. App. 556 (1897). 


28-1-103. Accrual of agent’s liability to principal. 


When an injury arises from the act or omission of a deputy or agent, the time 
for the limitation of an action by the principal against such deputy or agent 
does not commence to run until the liability of the principal for the act or 
omission is ascertained by suit of the aggrieved party against such principal, 


or otherwise. 


History. 
Code 1858, § 2781; Shan., § 4478; Code 
1932, § 8605; T.C.A. (orig. ed.), § 28-103. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., 


Agency, § 38; 18 Tenn. Juris., Limitation of 
Actions, § 8. 


445 


GENERAL PROVISIONS 


28-1-105 


NOTES TO DECISIONS 


Analysis 


1. Deputy Sheriffs Default. 
2. Nonperformance of Duty Concealed. 


1. Deputy Sheriff's Default. 

Under an indemnity bond given by a deputy 
sheriff to hold the sheriff harmless, the cov- 
enant is broken as soon as judgment is recov- 
ered against the sheriff for the default of his 
deputy, and the limitation of the sheriffs action 
on such bond runs from the date of such judg- 
ment, and is not postponed to payment of the 


judgment. Atkins v. Scarborough’s adm’r., 28 
Tenn. 517, 1848 Tenn. LEXIS 114 (1848); Hur- 
ley v. Murrell, 2 Cooper’s Tenn. Ch. 620 (1876). 


2. Nonperformance of Duty Concealed. 

Where defendant was obligated to pay note 
for plaintiff, and concealed the fact that he had 
not paid the note, the statute did not start to 
run until plaintiff learned that the note had not 
been paid. Moore v. Hudson, 7 Tenn. App. 199, 
— §.W.2d —, 1928 Tenn. App. LEXIS 29 (Tenn. 
Ct. App. 1928). 


28-1-104. Accrual of principal’s liability to surety or endorser. 


The time for the limitation of an action by either a surety or accommodation 
endorser against their principal on negotiable paper, or for any matter growing 
out of the suretyship, does not commence to run until judgment is rendered 
against the surety or endorser, or the surety or endorser until the surety or 


endorser has paid the money. 


History. 
Code 1858, § 2782; Shan., § 4479; Code 
1932, § 8606; T.C.A. (orig. ed.), § 28-104. 


NOTES TO DECISIONS 


Analysis 


1. Date Statute Begins to Run. 

2. Surety’s Right on Barred Debt. 

3. Surety Not Entitled to Benefit of State’s 
Exemption. 


1. Date Statute Begins to Run. 

Surety’s cause of action is the payment of the 
judgment, and the statute of limitations com- 
mences to run against him from time of pay- 
ment, and not from the rendition of the judg- 
ment. Marshall v. Hudson, 17 Tenn. 57, 1836 
Tenn. LEXIS 16 (1836); Maxey v. Carter, 18 
Tenn. 521, 1837 Tenn. LEXIS 76 (1837); Reeves 
v. Pulliam, 66 Tenn. 119, 1874 Tenn. LEXIS 91 
(1874); Vanderville v. Persons, 3 Shan. 415 
(1875); Gibson v. Jones, 81 Tenn. 684, 1884 
Tenn. LEXIS 87 (1884); Glass v. Williams, 84 
Tenn. 697, 1886 Tenn. LEXIS 158 (1886). 


2. Surety’s Right on Barred Debt. 

Surety who pays debt after same was barred 
as to both himself and principal cannot recover 
from his principal. Henderson v. Locke, 153 
Tenn. 108, 282 S.W. 193, 1925 Tenn. LEXIS 9 
(1926). 


3. Surety Not Entitled to Benefit of State’s 
Exemption. 

Action by surety more than six years after 
paying to state amount misappropriated by his 
principal, a public official, where suit is to 
recover of a third person alleged to have par- 
ticipated in the misappropriation, is barred. 
The state’s exemption from operation of the 
state does not inure to the surety, to prevent 
bar. Fidelity & Deposit Co. v. First Nat’l Bank, 
165 Tenn. 395, 54 S.W.2d 964, 1932 Tenn. 
LEXIS 64 (1932). 


28-1-105. New action after adverse decision — Contractual limitations 
periods. 


(a) If the action is commenced within the time limited by a rule or statute of 
limitation, but the judgment or decree is rendered against the plaintiff upon 
any ground not concluding the plaintiffs right of action, or where the judgment 
or decree is rendered in favor of the plaintiff, and is arrested, or reversed on 
appeal, the plaintiff, or the plaintiffs representatives and privies, as the case 
may be, may, from time to time, commence a new action within one (1) year 
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after the reversal or arrest. Actions originally commenced in general sessions 
court and subsequently recommenced pursuant to this section in circuit or 
chancery court shall not be subject to the monetary jurisdictional limit 
originally imposed in the general sessions court. 

(b) In the case of a contract which limits the time within which an action 
arising out of such contract must be brought, if such action is commenced 
within the time as limited by the contract but the judgment or decree is 
rendered against the plaintiff upon any ground not concluding the plaintiffs 
right of action, or where the judgment or decree is rendered in favor of the 
plaintiff, and is arrested, or reversed on appeal, the plaintiff, or the plaintiffs 
representatives or successors, as the case may be, may, from time to time, 
commence a new action within one (1) year after the nonsuit, dismissal without 


prejudice, reversal or arrest. 


History. 

Code 1858, § 2755 (deriv. Acts 1715, ch. 27, 
§ 6; 1819, ch. 28, § 3); Shan., § 4446; mod. 
Code 1932, § 8572; T.C.A. (orig. ed.), § 28-106; 
Acts 1985, ch. 344, § 1; 1989, ch. 225, § 1. 


Compiler’s Notes. 

Acts 1989, ch. 225, § 2 provided that subsec- 
tion (b) applies to all nonsuits, dismissals with- 
out prejudice, reversals or arrests entered on or 
after May 2, 1989. 


Cross-References. 
Monetary jurisdiction of general sessions 
court, § 16-15-501. 


Section to Section References. 
This section is referred to in §§ 20-1-119, 
28-1-114, 47-2-725, 47-2A-506. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 780. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-13.01, 1-41.01-4. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 36; 10 Tenn. Juris., Eminent Do- 
main, § 66; 11 Tenn. Juris., 18 Tenn. Juris., 
Limitations of Actions, §§ 40, 44; 24 Tenn. 
Juris., Vendor and Purchaser, § 10; 26 Tenn. 
Juris., Workers’ Compensation, § 13. 


Law Reviews. 

10 Significant Differences Between State and 
Federal Civil Procedure, 38 No. 7 Tenn. B.J. 27 
(2002). 

Adaptation of Program of Procedural Reform 
to Tennessee Practice (Walter P. Armstrong), 15 
Tenn. L. Rev. 614. 

Champerty as We Know It (R.D. Cox), 13 
Mem. St. U.L. Rev. 139 (1983). 

Civil Procedure — Appeal and Nonsuit — 
Inconclusive Dismissal, 34 Tenn. L. Rev. 511. 

Conflict of Laws — 1956 Tennessee Survey 
(John W. Wade), 9 Vand. L. Rev. 940. 

Counterclaims, Amendments, Relation-back 
and the Statute of Limitations, 9 Mem. St. U.L. 
Rev. 441. 


Labor Law and Workmen’s Compensation — 
1959 Tennessee Survey (Paul H. Sanders and J. 
Gilmer Bowman, Jr.), 12 Vand. L. Rev. 1231. 

Limitation of Actions — Broadening Scope of 
Tennessee Saving Statute, 32 Tenn. L. Rev. 326. 

Nonsuits Don’t Necessarily Save You (Donald 
F. Paine), 25 No. 1 Tenn. B.J. 28 (1989). 

Nonsuits IV: An Updated List of Don’ts (Don- 
ald F. Paine), 39 No. 2 Tenn. B.J. 15 (2003). 

Procedure — 1963 Tennessee Survey (Wil- 
liam J. Harbison), 17 Vand. L. Rev. 1108. 

Real Property — 1963 Tennessee Survey 
(Thomas G. Roady, Jr.), 17 Vand. L. Rev. 1124. 

Savings Statutes v. Statutes of Repose: A 
Decision Is Reached with Cronin v. Howe 
(Philip E. Mischke), 32 No. 1 Tenn. B.J. 21 
(1996). 

Sex, Lies and Nonsuits (Donald F. Paine), 29 
No. 5 Tenn. B.J. 17 (19983). 

Statute of Limitations — Tolling of Statute 
by Suit in Court without Jurisdiction, 9 Tenn. 
L. Rev. 200. 

Survey of Civil Procedure in Tennessee — 
1977, Il. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 278. 

Survey of Civil Procedure in Tennessee — 
1977, IV. Pretrial Procedure (John L. Sobieski, 
Jr.), 46 Tenn. L. Rev. 308. 

Tennessee Annexation Law: History, Analy- 
sis, and Proposed Amendments (Frederic S. Le 
Clercq), 55 Tenn. L. Rev. 577 (1989). 

The Category of Tough: Nonsuits III (Donald 
F. Paine), 34 No. 5 Tenn. B.J. 16 (1998). 

The Tennessee Saving Statute, 29 Tenn. L. 
Rev. 287. 

Title by Adverse Possession in Tennessee, 5 
Vand. L. Rev. 621. 

Torts — 1956 Tennessee Survey (John W. 
Wade), 9 Vand. L. Rev. 1137. 

Voluntary Dismissals and Nonsuits in Ten- 
nessee (Clinton H. McKay), 15 Tenn. L. Rev. 
787. 

Workers’ Compensation Outline (Paul Camp- 
bell III), 18 No. 3 Tenn. B.J. 11 (1982). 

Wrongful Death Actions in Tennessee (T. A. 
Smedley), 27 Tenn. L. Rev. 447. 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Purpose and Policy. 

. —Statutory Purpose. 

, —Liberal Construction. 

. Conflict of Laws. 

. Federal Court Proceedings — Application. 

. Construction and Interpretation. 

. —Construction with Other Statutes and 


Rules. 
—Statutory Bar as Prerequisite. 
—Date Statute Begins to Run. 


. —Valid Cause of Action. 

. —Contractual Limitations Not Covered. 
. —F inal Determination. 

. —Second Suit Not Within Statute. 

. —Limitations Barring Right. 

. —Application to State. 

. Prerequisites to Application. 

. —Identity of Parties and Cause. 

. —Party Added by Amendment. 

. —Commencement of Action. 

. —Dismissal on Merits. 

. —Dismissal Not on Merits. 

. Cases Covered. 

. —Annexation Proceedings. 

. —Eminent Domain. 

. —Paternity Suits. 

. —Personal Injury — Death of Plaintiff. 
. —Medical Malpractice. 

. —General Sessions Court Suits Covered. 
. Governmental Tort Liability. 

. General Sessions Courts — Jurisdictional 


Limits. 


. —Action for Death Improperly Begun. 

. —Equity Suits Covered. 

. —Workers’ Compensation Cases Covered. 
. —Common Law and Workers’ Compensa- 


tion. 


. —Suits Under Federal Employers’ Liabil- 


ity Act. 


. —Federal Court — State Action. 
. —Bill in Equity After Dismissal of Eject- 


ment. 


. —Product Liability. 

. Judgment on Merits — Application. 

. —Voluntary Nonsuit. 

. —Involuntary Dismissal. 

. —Hiatus in Process. 

. —Failure to File Declaration. 

. —Failure to Issue Summons. 

. —Defective Pauper’s Oath. 

. —Clerk’s Failure to Make Notation. 

. —Dismissal for Want of Jurisdiction. 

. —Voluntary Nonsuit in Federal Court. 
. —Involuntary Dismissal in Federal Court. 
. —Wrong Venue. 

. —Papers Lost. 

. —Want of Due Prosecution. 

. —Dismissal Without Prejudice. 

. —Motion in Arrest of Judgment. 


56. —Death of Plaintiff. 

57. —Appellate Court’s Reversal of Judgment 
on Writs of Certiorari and Supersedeas 
and Dismissal of Motion. 

58. —Champerty. 

59. —Workers’ Compensation. 

60. —Dismissal for Defective Service. 

61. —Directed Verdict — Effect. 

62. Period for Filing New Suit. 

63. —Former Suit Pending. 

64. —Death of Plaintiff. 

65. —Hiatus in Process. 

66. —Voluntary Nonsuit After Reversal and 
Remandment. 

67. —Third Suit After Two Voluntary Non- 
suits. 

68. —Second Suit Within Limitations. 

69. —Estoppel. 

70. —Fraudulent Concealment of Cause. 

71. —Application to State. 

72. Procedure and Practice. 

73. —Burden of Proof. 

74. —Pleading Defense of Limitations. 

75. —Injunction Suspending Statute of Limi- 
tations. 

76. —Objections. 

77. —Failure of Record to Show. 

78. —Authority of Attorney. 

79. —Sufficiency of Complaint. 

80. —Tolling Agreement. ; 

81. Savings Statute. 


1. Constitutionality. 

The retrospective application of the 1985 
amendment to this section which added the last 
sentence, is remedial and does not impair a 
vested right of the defendant in the statute of 
limitations and is constitutional. Morford v. 
Yong Kyun Cho, 732 S.W.2d 617, 1987 Tenn. 
App. LEXIS 2605 (Tenn. Ct. App. 1987). 

The statute of repose does not violate state or 
federal constitutional due process or equal pro- 
tection provisions. Via v. General Electric Co., 
799 F. Supp. 837, 1992 U.S. Dist. LEXIS 14532 
(W.D. Tenn. 1992). 

Where a contract was already executed and 
contractual rights accrued before the effective 
date of the 1989 amendment to this section, 
retrospectively applying the amendment would 
impair the obligation of contract and violate 
Tenn. Const., art. I, § 20. Kee v. Shelter Ins., 
852 S.W.2d 226, 1993 Tenn. LEXIS 146 (Tenn. 
1993); Algee v. State Farm Gen. Ins. Co., 890 
S.W.2d 445, 1994 Tenn. App. LEXIS 373 (Tenn. 
Ct. App. 1994). 


2. Purpose and Policy. 


3. —Statutory Purpose. 

The statute is for the benefit of a plaintiff 
whose first case has been dismissed without a 
hearing on its merits. Reed v. Cincinnati, N. O. 
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& T. P. R. Co., 136 Tenn. 499, 190 S.W. 458, 
1916 Tenn. LEXIS 154 (1916). 

This statute, permitting a new action by 
plaintiff whose right of action has not been 
concluded by the disposition of the case, is 
remedial, and is to be liberally construed, but 
protection against laches, negligence, or other 
fault of the plaintiff was no part of its purpose, 
nor was it intended to hold open the way 
indefinitely for vexatious and harassing con- 
tinuation or renewal of litigation. Moran v. 
Weinberger, 149 Tenn. 537, 260 S.W. 966, 1923 
Tenn. LEXIS 112 (1924). 

The letter of this section as well as the spirit 
which prompted its enactment shows its basic 
purpose was to aid the courts in administering 
the law fairly between litigants without bind- 
ing them to minor and technical mistakes made 
by their counsel in interpreting the complexi- 
ties of the laws of procedure. General Acci. Fire 
& Life Assurance Corp. v. Kirkland, 210 Tenn. 
39, 356 S.W.2d 283, 1962 Tenn. LEXIS 410 
(1962). 

The saving statute was designed to protect 
diligent suitors, those whose timely filed com- 
plaints put their defendants on notice that the 
complainants intended to assert their legal 
rights. Lee v. Crenshaw, 622 F.2d 202, 1980 
U.S. App. LEXIS 18770 (6th Cir. Tenn. 1980). 

The purpose of subsection (a) is to provide a 
diligent plaintiff with an opportunity to renew 
its suit if its complaint is dismissed by any 
judgment or decree that does not conclude its 
right of action. Turner v. Aldor Co. of Nashville, 
Inc., 827 S.W.2d 318, 1991 Tenn. App. LEXIS 
911 (Tenn. Ct. App. 1991). 


4, —Liberal Construction. 

This section is remedial and should be liber- 
ally construed to insure to a diligent suitor a 
hearing in court until he reaches a judgment on 
the merits, thus where an action for wrongful 
death was brought in federal court, under di- 
versity of citizenship, against joint tort-feasors, 
and plaintiff took a voluntary nonsuit, another 
action could be brought within one year, 
against a single wrongdoer, since failure to join 
other defendant would not increase remaining 
defendant’s liability, or alter facts for recovery 
or defense. Privett v. West Tennessee Power & 
Light Co., 19 F. Supp. 812, 1937 U.S. Dist. 
LEXIS 1738 (D. Tenn. 1937), affd, 103 F.2d 
1021, 1939 U.S. App. LEXIS 3771 (6th Cir. 
1939). 

This statute is remedial, and should be liber- 
ally construed in furtherance of its purpose, 
and in order to bring cases within its spirit and 
fair intention. Nashville, C. & S. L. R. Co. v. 
Bolton, 134 Tenn. 447, 184 S.W. 9, 1915 Tenn. 
LEXIS 170 (1916); Woods v. Palmer, 496 S.W.2d 
474, 1973 Tenn. LEXIS 476 (Tenn. 1973); Gal- 
braith v. Kirby, 21 Tenn. App. 303, 109 S.W.2d 
1168, 1937 Tenn. App. LEXIS 35 (Tenn. Ct. App. 
1937); Energy Sav. Products, Inc. v. Carney, 737 
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S.W.2d 783, 1987 Tenn. App. LEXIS 2799 
(Tenn. Ct. App. 1987). 

The statute is to receive a liberal construc- 
tion. Brooksbank v. Roane County, 207 Tenn. 
524, 341 S.W.2d 570, 1960 Tenn. LEXIS 488 
(1960); Balsinger v. Gass, 214 Tenn. 343, 379 
S.W.2d 800, 1964 Tenn. LEXIS 483 (1964). 

While this section should be construed liber- 
ally, it should not be used to insulate a plaintiff 
from its own laches, negligence, or other simi- 
lar fault. Turner v. Aldor Co. of Nashville, Inc., 
827 S.W.2d 318, 1991 Tenn. App. LEXIS 911 
(Tenn. Ct. App. 1991). 


5. Conflict of Laws. 

Action commenced in North Carolina would 
not toll Tennessee statute of limitations, and 
where action commenced in North Carolina 
was nonsuited this section would not apply to 
permit the commencement of a new action in 
Tennessee after the statute of limitations in 
Tennessee had run. Sigler v. Youngblood Truck 
Lines, Inc., 149 F. Supp. 61, 1957 U.S. Dist. 
LEXIS 3823 (D. Tenn. 1957). 


6. Federal Court Proceedings — Applica- 
tion. 

Although plaintiff could have refiled suit in 
state court under this section, federal court 
does not have to entertain such action, where if 
original suit had been in federal court case 
could have been dismissed with prejudice. Ea- 
ger v. Kain, 158 F. Supp. 222, 1957 U.S. Dist. 
LEXIS 2413 (D. Tenn. 1957). 

Where action for libel was brought in state 
circuit court and plaintiff took a voluntary 
nonsuit while plaintiffs first witness was being 
cross-examined, suit brought in federal court 
within the one year period was timely filed. 
Venn v. Tennessean Newspapers, Inc., 201 F. 
Supp. 47, 1962 U.S. Dist. LEXIS 6090 (M.D. 
Tenn. 1962), affd, 313 F.2d 639, 1963 U.S. App. 
LEXIS 5969 (6th Cir. Mar. 6, 1963). 

Bankruptcy Code § 108(a) can stop or toll 
the running of a state limitations period that 
has not run against a debtor before bankruptcy. 
In re Gaskins, 98 B.R. 328, 1989 Bankr. LEXIS 
2128 (Bankr. E.D. Tenn. 1989). 

Since T.C.A. § 28-1-115 rather than T.C.A. 
§ 28-1-105 controlled the limitations on actions 
dismissed by federal courts for lack of jurisdic- 
tion, the court denied plaintiffs Fed. R. Civ. P. 
41(a) motion to file a voluntary dismissal. John- 
son v. Hill Bros. Transp. Inc., 262 F. Supp. 2d 
889, 2003 U.S. Dist. LEXIS 8325 (E.D. Tenn. 
2003). 


7. Construction and Interpretation. 

The fact that such a specific negative aver- 
ment will likely result in a prompt curative 
amendment by plaintiff does not reduce the 
stringency of this rule. Goss v. Hutchins, 751 
S.W.2d 821, 1988 Tenn. LEXIS 67 (Tenn. 1988). 

Because an estate did not comply with T.C.A. 
§ 16-15-710 by either having process reissued 
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within nine months after the previous process 
was returned unserved, or recommencing the 
action within one year after the return of the 
initial process not served, the estate could not 
rely on the original filing in the general ses- 
sions court to toll the statute of limitations, and 
T.C.A. § 29-1-105, the savings statute, did not 
apply because a voluntary nonsuit was taken. 
Davis v. Mirts, — S.W.3d —, 2007 Tenn. App. 
LEXIS 231 (Tenn. Ct. App. Apr. 19, 2007). 

Constitutional claims in both the original 
action and the instant action were properly 
construed as Bivens claims and the claims 
against all of the deputized officers named in 
the original action were timely under T.C.A. 
§ 28-3-104(a)(3) because the statute of limita- 
tions was tolled under the doctrine of fraudu- 
lent concealment. Moreover, the Tennessee 
Savings Statute, T.C.A. 28-1-105(a) “saved” the 
Bivens claims where the court interpreted the 
term “commence a new action” to include reas- 
serting the cause of action, whether through an 
independent lawsuit or through reasserting the 
claims in the context of an existing action 
premised on the same underlying facts. Pike v. 
United States, 868 F. Supp. 2d 667, 2012 U.S. 
Dist. LEXIS 51243 (M.D. Tenn. Apr. 11, 2012). 

Legal malpractice claim was barred by the 
termination date established in a tolling agree- 
ment because the agreement precluded appli- 
cation of the savings statute under T.C.A. § 28- 
1-105(a); the applicable time limitation was 
established by contract, not by rule or statute of 
limitation. Circle C Constr., LLC v. Nilsen, — 
S.W.3d —, 2014 Tenn. App. LEXIS 444 (Tenn. 
Ct. App. July 29, 2014), rev’d, Circle C Constr., 
LLC v. Nilsen, 484 S.W.3d 914, 2016 Tenn. 
LEXIS 170 (Tenn. Mar. 7, 2016). 


8. —Construction with Other Statutes 
and Rules. 

This section addresses itself to time while 
Tenn. R. Civ. P. 41.01 addresses itself to the 
number of dismissals (nonsuits) that can be 
taken; thus there is no conflict between the 
statute and the rule. Payne v. Matthews, 633 
S.W.2d 494, 1982 Tenn. App. LEXIS 477 (Tenn. 
Ct. App. 1982). 

Where a person is made a party, then volun- 
tarily dismissed, then made a party again more 
than a year later, through an amended com- 
plaint in a continuing action against another 
person, the statute of limitations in this section 
does not bar the proceedings as to that party; 
and amended complaint under Tenn. R. Civ. P. 
15.03 avoids the impact of the statute of limi- 
tations by letting the amendment relate back to 
the original filing, and therefore this section is 
inapplicable for the reason that no statutory 
bar to the amendment exists. Floyd v. Rentrop, 
675 S.W.2d 165, 1984 Tenn. LEXIS 829 (Tenn. 
1984). 

Where the plaintiff did not issue new process 
after the original process was not served or 
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returned within 30 days from issuance, within 
the six months period required by Tenn. R. Civ. 
P. 3, and did not recommence the action within 
one year from issuance of the initial unserved 
process, as prescribed by Tenn. R. Civ. P. 3, the 
action was not “commenced within the time 
limited by a rule or statute of limitations,” and 
thus this section was inapplicable. Little v. 
Franceschini, 688 S.W.2d 91, 1985 Tenn. App. 
LEXIS 2629 (Tenn. Ct. App. 1985); Federal 
Deposit Ins. Corp. v. Cureton, 842 F.2d 887, 
1988 U.S. App. LEXIS 3483 (6th Cir. 1988). 

The general savings provision of this section 
was applicable under the Tennessee Human 
Rights Act, title 4, ch. 21, against a governmen- 
tal entity, to save an action by former city 
employee for race and sex discrimination. Ea- 
son v. Memphis Light, Gas & Water Div., 866 
S.W.2d 952, 1993 Tenn. App. LEXIS 479 (Tenn. 
Ct. App. 1993). 

This section does not apply to a statute of 
repose; thus, a medical malpractice plaintiff 
could not commence a new action within one 
year after voluntary dismissal of her original 
action when the new action was filed beyond 
the three-year statute of repose in § 29-26- 
116(a)(3). Bruce v. Hamilton, 894 S.W.2d 274, 
1993 Tenn. App. LEXIS 795 (Tenn. Ct. App. 
1993), overruled, Cronin v. Howe, 906 S.W.2d 
910, 1995 Tenn. LEXIS 501 (Tenn. 1995). 

In a personal injury action, where plaintiffs 
did not obtain the issuance of new process 
within six months of the issuance of previous 
process or recommence their action within one 
year of the issuance of the initial process pur- 
suant to Tenn. R. Civ. P. 3, they could not rely 
on the date of filing of their original complaint 
to toll the running of the statute of limitations 
pursuant to this section. Gregory v. McCulley, 
912 S.W.2d 175, 1995 Tenn. App. LEXIS 524 
(Tenn. Ct. App. 1995). 

Although T.C.A. § 28-1-105 provides that a 
plaintiff has one year to refile the dismissed 
action, T.C.A. § 67-1-1801(b) specifically limits 
the time to file a suit challenging a tax assess- 
ment to 90 days; therefore, that section applied 
to an action against the state. AMC Mortg. Co. 
v. Tennessee Dep’t of Revenue (In re AMC 
Mortg. Co.), 213 F.3d 917, 2000 FED App. 175P, 
2000 U.S. App. LEXIS 11751 (6th Cir. Tenn. 
2000). 

Filing of a proposed amended complaint and 
motion to amend with the trial court clerk two 
days before the expiration of the one-year limi- 
tation period of the saving statute, T.C.A. § 28- 
1-105, commenced an action within the mean- 
ing of Tenn. R. Civ. P. 3, and the amended 
complaint was timely filed even though the 
trial court did not grant the motion to amend 
until two days after the limitation period had 
run. Frazier v. East Tenn. Baptist Hosp., Inc., 
55 S.W.3d 925, 2001 Tenn. LEXIS 703 (Tenn. 
2001). 
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Because injured plaintiff failed to serve de- 
fendant doctor within 30 days of filing a mal- 
practice suit, in compliance with Tenn. R. Civ. 
P. 3, nonsuited, then refiled, without ever ob- 
taining service on the original complaint, or 
copying the doctor on the notice of voluntary 
dismissal and complaint, pursuant to Tenn. R. 
Civ. P. 41.01, plaintiff could not rely on the 
filing date of the original complaint to satisfy 
the applicable one year statute of limitations 
regarding the second suit, and the savings 
statute, T.C.A. § 28-1-105 was inapplicable. 
Frye v. Blue Ridge Neuroscience Ctr., 70 S.W.3d 
710, 2002 Tenn. LEXIS 123 (Tenn. 2002). 

In a personal injury action, summary judg- 
ment was improperly granted in favor of an 
employer and an employee where the evidence 
showed that an injured party mailed a copy of a 
voluntary dismissal to their last known busi- 
ness address and there was no evidence to 
refute the certificate of service or the affidavit 
of counsel; the injured party was entitled to the 
protections of the saving statute, T.C.A. § 28- 
1-105, based on compliance with Tenn. R. Civ. P. 
41.01 Boone v. Morris, — S.W.3d —, 2004 Tenn. 
App. LEXIS 644 (Tenn. Ct. App. Oct. 6, 2004). 

Tenn. R. Civ. P. 41.01 requires that a nonsuit- 
ing plaintiff, at the time of the nonsuit, serve a 
copy of the notice of dismissal and a copy of the 
dismissed complaint on any defendant who has 
not been previously served with a summons 
and complaint and that such service must com- 
ply with the requirements of Tenn. R. Civ. P. 5, 
not with the requirements for service of process 
under Tenn. R. Civ. P. 4. Boone v. Morris, — 
S.W.3d —, 2004 Tenn. App. LEXIS 644 (Tenn. 
Ct. App. Oct. 6, 2004). 

Extension of the statute of limitations set out 
in T.C.A. § 20-1-119(a), (b) is not available to a 
plaintiff in a lawsuit recommenced, pursuant to 
T.C.A. § 28-1-105(a), after a nonsuit; therefore, 
the dismissal of a driver from a personal injury 
action was proper where the driver was only 
named as a defendant after the case was re- 
filed. Boone v. Morris, — S.W.3d —, 2004 Tenn. 
App. LEXIS 644 (Tenn. Ct. App. Oct. 6, 2004). 

Summary judgment in favor of defendants in 
a products liability action was reversed and 
remanded because T.C.A. § 28-1-105 saved the 
action, which had been filed within the statutes 
of limitations and repose, had been voluntarily 
dismissed and refiled within one year, notwith- 
standing the expiration of the products liability 
statute of repose under T.C.A. § 29-28-103 dur- 
ing the one-year savings period. Maino v. 
Southern Co., 253 S.W.3d 646, 2007 Tenn. App. 
LEXIS 711 (Tenn. Ct. App. Nov. 19, 2007), 
appeal denied, Maino v. The Southern Co., — 
S.W.3d —, 2008 Tenn. LEXIS 254 (Tenn. Apr. 7, 
2008). 

Although plaintiff had one year after dis- 
missal of his case without prejudice for lack of 
venue to file a new case, plaintiff needed to 
effectuate service of process within 90 days of 
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the dismissal of the first case because no new 
process was issued after the dismissal of the 
case. Dolan v. United States, 514 F.3d 587, 2008 
FED App. 48P, 2008 U.S. App. LEXIS 1790 (6th 
Cir. Jan. 28, 2008), cert. denied, 171 L. Ed. 2d 
888, 128 S. Ct. 2971, 554 U.S. 919, 2008 U.S. 
LEXIS 5183 (U.S. 2008). 

Where a next of kin appealed a trial court’s 
dismissal of his health care liability suit as 
untimely, he did not file his first complaint 
within the one year statute of limitations in 
T.C.A. § 29-26-116, and, since he did not com- 
ply with T.C.A. § 29-26-121, he could not ob- 
tain an extension, and he could not rely on 
T.C.A. § 28-1-105. Byrge v. Parkwest Med. Ctr., 
442 S.W.3d 245, 2014 Tenn. App. LEXIS 38 
(Tenn. Ct. App. Jan. 30, 2014), appeal denied, 
— §.W.3d —, 2014 Tenn. LEXIS 538 (Tenn. 
June 24, 2014). 


9. —Statutory Bar as Prerequisite. 

A statutory bar must exist and the section 
does not apply where the cause of action is not 
barred by some statute of limitation. Dushan v. 
Metropolitan Life Ins. Co., 14 Tenn. App. 422, 
— §.W.2d —, 1931 Tenn. App. LEXIS 53 (Tenn. 
Ct. App. 1931). 

Under Tennessee law a claim would be 
barred because Tennessee’s one-year statute of 
limitations for personal injury cases, § 28-3- 
104, is not tolled under § 28-1-105 by the filing 
of the lawsuit in another state where there was 
no basis for personal jurisdiction. Graham v. 
Ferguson, 593 F.2d 764, 1979 U.S. App. LEXIS 
16392 (6th Cir. Mich. 1979). 


10. —Date Statute Begins to Run. 

The one-year statute of limitations run from 
the date of the entry of the order of dismissal by 
the court and not from the date of filing the 
notice of nonsuit. Evans v. Perkey, 647 S.W.2d 
636, 1982 Tenn. App. LEXIS 404 (Tenn. Ct. 
App. 1982). 

Judgment dismissing plaintiffs’ refiled action 
against defendants, finding that the new action 
was not timely filed under the savings statute, 
T.C.A. § 28-1-105, was reversed and remanded 
because the one-year statute of limitations for 
filing a new action under T.C.A. § 28-1-105(a) 
did not commence on the date of the appellate 
court’s judgment remanding the cause to the 
trial court for further proceedings, but com- 
menced on the date of the trial court’s order of 
dismissal on remand. Parrish v. Marquis, 137 
S.W.3d 621, 2004 Tenn. LEXIS 250 (Tenn. 
2004). 


11. —Valid Cause of Action. 

This statute necessarily implies the existence 
of a cause of action otherwise valid. Louisville 
& N. R. Co. v. Beasley, 123 Tenn. 629, 134 S.W. 
306, 1910 Tenn. LEXIS 31 (1911). 

Under the law that existed at the time of the 
decedent’s death and under current law, the 
relevant statute of limitations had not expired; 
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thus, the bank and company’s claims against 
the estate were not barred. T.C.A. § 28-1-105 
was a tolling statute and, so long as the statute 
of limitations had not expired, did not limit the 
time lapse between dismissal and refiling. In re 
Estate of Quandt, — S.W.3d —, 2005 Tenn. 
App. LEXIS 490 (Tenn. Ct. App. Aug. 11, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
88 (Tenn. 2006). 


12. —Contractual Limitations Not Cov- 
ered. 

A contractual limitation embodied in an in- 
surance policy is not extended or controlled by 
this statute. Guthrie v. Connecticut Indem. 
Ass’n, 101 Tenn. 6438, 49 S.W. 829, 1898 Tenn. 
LEXIS 115 (1898), superseded by statute as 
stated in, Algee v. State Farm Gen. Ins. Co., 890 
S.W.2d 445, 1994 Tenn. App. LEXIS 373 (Tenn. 
Ct. App. 1994). 

In the absence of a statutory provision to the 
contrary, the validity of a provision in a policy of 
insurance requiring suit under the policy to be 
brought within a prescribed period of time 
cannot be disputed, and this section is wholly 
inapplicable. Arcon Corp. v. Liberty Mut. Ins. 
Co., 591 F. Supp. 15, 1983 U.S. Dist. LEXIS 
10790 (M.D. Tenn. 1983). 


13. —Final Determination. 

The plaintiff in error was entitled to the 
benefit of this section for their judgment in the 
first suit was not upon any ground concluding 
their right of action, nor have they been guilty 
of such negligence or carelessness in the bring- 
ing of their first suit as should exclude them 
from the benefit of this section. Smith v. 
McNeal, 109 U.S. 426, 3 S. Ct. 319, 27 L. Ed. 
986, 1883 U.S. LEXIS 985 (1883). 

There is no final determination of an eject- 
ment suit voluntarily dismissed until one year 
after such dismissal. Fox v. Smith, 130 Tenn. 
611, 172 S.W. 317, 1914 Tenn. LEXIS 64 (1914). 

Where it appears on the face of a decree of 
dismissal that it was not upon the merits the 
suit may be reinstituted at any time within one 
year and such a decree is not res judicata. W. R. 
Grace & Co. v. Taylor, 55 Tenn. App. 227, 398 
S.W.2d 81, 1965 Tenn. App. LEXIS 251 (Tenn. 
Ct. App. 1965). 

The voluntary dismissal of an appeal to the 
circuit court from a judgment of a general 
sessions court does not so reinstate the judg- 
ment of the general sessions court so as to 
preclude a second appeal from such judgment. 
Kirby v. Cramer, 219 Tenn. 447, 410 S.W.2d 
724, 1967 Tenn. LEXIS 364 (1967). 


14. —Second Suit Not Within Statute. 
The pendency of one suit will not prevent the 
running of the statute of limitations in another 
suit, when the latter suit does not fall within 
the saving of this section. Hopkins’ Heirs v. 
Calloway, 47 Tenn. 37, 1869 Tenn. LEXIS 6 
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(1869). See Anderson v. Bedford, 44 Tenn. 464, 
1867 Tenn. LEXIS 70 (1867). 

The Tennessee “savings” statute is not in- 
voked by the filing of a suit in another state 
where there is no basis for personal jurisdiction 
over the defendants. Graham v. Ferguson, 593 
F.2d 764, 1979 U.S. App. LEXIS 16392 (6th Cir. 
Mich. 1979). 

Where cause of action arose in Tennessee, the 
filing of an action in another state did not toll 
the statute of limitations. Elias v. A & C Dis- 
tributing Co., 588 S.W.2d 768, 1979 Tenn. App. 
LEXIS 353 (Tenn. Ct. App. 1979), cert. denied, 
444 U.S. 1075, 100 S. Ct. 1022, 62 L. Ed. 2d 
757, 1980 U.S. LEXIS 711 (1980). 

Because the employee’s second workers’ com- 
pensation complaint was not filed until more 
than nineteen months after the voluntary dis- 
missal of the first action, the savings statute, 
T.C.A. § 28-1-105, did not save the employee’s 
claim. Dye v. Witco Corp., 216 S.W.3d 317, 2007 
Tenn. LEXIS 226 (Tenn. 2007). 

In a suit originally filed in general sessions 
court, the circuit court had not erred by dis- 
missing a litigant’s action for failure to refile 
within one year of that court’s order of volun- 
tary dismissal under T.C.A. § 28-1-105 because 
the general sessions court had entered its final 
judgment against the litigant who no longer 
had either a right of action or right to a volun- 
tary nonsuit under T.C.A. § 28-1-105 in gen- 
eral sessions court. McGee v. Jacobs, 236 
S.W.3d 162, 2007 Tenn. App. LEXIS 320 (Tenn. 
Ct. App. May 18, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. App. LEXIS 379 (Tenn. 
Ct. App. June 8, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 815 (Tenn. Sept. 
24, 2007). 


15. —Limitations Barring Right. 

This section applies only to statutes of limi- 
tation of a general nature which affect only the 
right and not the remedy and does not apply to 
a suit instituted by a taxpayer under § 67-2310 
(now § 67-1-908) to recover state gasoline taxes 
paid under protest. Automobile Sales Co. v. 
Johnson, 174 Tenn. 38, 122 S.W.2d 4538, 1938 
Tenn. LEXIS 61, 120 A.L.R. 370 (1938). 

This section does not toll the running of the 
period during which the secretary of state may 
act as agent to receive process under § 20-2- 
203. Oliver v. Altsheler, 198 Tenn. 155, 278 
S.W.2d 675, 1955 Tenn. LEXIS 356 (1955). 

This section applies only to limitations of a 
general nature which relate only to the remedy 
and does not apply to cases where the right 
itself must be exercised in a limited time. Brent 
v. Greeneville, 203 Tenn. 60, 309 S.W.2d 121, 
1957 Tenn. LEXIS 464 (1957); Breneman v. 
Cincinnati, N. O. & T. P. R. Co., 48 Tenn. App. 
290, 346 S.W.2d 273, 1961 Tenn. App. LEXIS 78 
(Tenn. Ct. App. 1961). 

There was no commencement of an action for 
compensation by the issuance of a summons 
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without the filing of a petition and, therefore, 
the issuance of such a summons and the later 
voluntary nonsuit did not stop the running of 
the statute of limitations. Bradshaw v. Claridy, 
213 Tenn. 297, 375 S.W.2d 852, 1964 Tenn. 
LEXIS 390 (1964). 

Neither this section nor § 28-1-115 can be 
used to extend the period within which suit 
must be filed against a governmental entity 
under the Governmental Tort Liability Act. 
Nance v. City of Knoxville, 883 S.W.2d 629, 
1994 Tenn. App. LEXIS 221 (Tenn. Ct. App. 
1994), overruled, Moore v. Coffee County, 402 
Fed. Appx. 107, 2010 U.S. App. LEXIS 23639, 
2010 FED App. 715N (6th Cir.) (6th Cir. Tenn. 
2010). 

Claims were barred by the statutes of limita- 
tion, T.C.A. §§ 28-1-105 and 30-2-310, where 
the son never set forth any proof establishing 
the existence of a material fact with regard to 
when the statute of limitations began to run. 
Vandergriff v. Vandergriff, 106 S.W.3d 682, 
2003 Tenn. App. LEXIS 35 (Tenn. Ct. App. 
2003), appeal denied, Vandegriff v. Vandegriff, 
— §.W.3d —, 2003 Tenn. LEXIS 476 (Tenn. 
May 19, 2003). 


16. —Application to State. 

This section does not apply to the state. 
Williams v. Cravens, 31 Tenn. App. 246, 214 
S.W.2d 57, 1948 Tenn. App. LEXIS 88 (Tenn. 
Ct. App. 1948); Brown v. State, 783 S.W.2d 567, 
1989 Tenn. App. LEXIS 727 (Tenn. Ct. App. 
1989). 

Sovereign immunity bars application of this 
section to actions against the state. Webster v. 
Tennessee Bd. of Regents, 902 S.W.2d 412, 1995 
Tenn. App. LEXIS 134 (Tenn. Ct. App. 1995). 

T.C.A. §§ 28-1-105 and 28-1-115 do not spe- 
cifically state that they are applicable to the 
state of Tennessee; the statutes are held to be in 
derogation of sovereign immunity and do not 
effectively toll any statute of limitations as to 
the state of Tennessee, such that the motion to 
dismiss the inmate’s suit could not be avoided. 
Gore v. Tenn. Dep’t of Corr., 1382 S.W.3d 369, 
2003 Tenn. App. LEXIS 713 (Tenn. Ct. App. 
2003). 

Neither T.C.A. § 28-1-105 nor § 28-1-115 ap- 
plied, without more, to save the employee’s 
Public Protection Act claim against the state; 
there was no mention of the state in the savings 
statutes and suits against the state of Tennes- 
see could only be brought in strict compliance 
with an enabling statute; the state was im- 
mune from suit except when it consented to be 
sued. Farmer v. Tenn. Dep't of Safety, 228 
S.W.3d 96, 2007 Tenn. App. LEXIS 105 (Tenn. 
Ct. App. Feb. 27, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 614 (Tenn. June 
25, 2007), overruled, Moore v. Coffee County, 
402 Fed. Appx. 107, 2010 U.S. App. LEXIS 
23639, 2010 FED App. 715N (6th Cir.) (6th Cir. 
Tenn. 2010). 
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Although the trial court erred by denying an 
attorney’s motion for a voluntary nonsuit when 
Tenn. R. Civ. P. 41.01(1) applied to the appeal of 
hearing panel judgments, the sixty-day period 
within which the attorney was permitted to file 
a petition for writ of certiorari from the panel’s 
order of disbarment, T.C.A. § 27-9-102 and 
Tenn. Sup. Ct. R. 9, § 8.3, had long since 
passed, and principles of sovereign immunity 
precluded the application of the one-year sav- 
ings statute, T.C.A. § 28-1-105(a); the Board of 
Professional Responsibility of the Supreme 
Court of Tennessee (BPR) was an arm of the 
State, and § 28-1-105(a) does not “save” a claim 
against the BPR when the statute of limita- 
tions has otherwise run. Rayburn v. Bd. of Prof 
Responsibility of the Supreme Court, 300 
S.W.3d 654, 2009 Tenn. LEXIS 741 (Tenn. Dec. 
1, 2009). 


17. Prerequisites to Application. 

The availability of this section is a function of 
notice to the defendant and diligence by the 
plaintiff. Advey v. Celotex Corp., 962 F.2d 1177, 
1992 U.S. App. LEXIS 8452 (6th Cir. Tenn. 
1992), rehearing denied, — F.2d —, 1992 U.S. 
App. LEXIS 14459 (6th Cir. June 16, 1992). 

Because property owners were not sued by 
the landowners in the landowners’ original 
complaint, the saving statute, T.C.A. § 28-1- 
105, did not apply in connection with the land- 
owners’ subsequent refiling of their complaint. 
Edwards v. Banco Lumber Co., 101 S.W.3d 69, 
2002 Tenn. App. LEXIS 779 (Tenn. Ct. App. 
2002), appeal denied, — S.W.3d —, 2003 Tenn. 
LEXIS 195 (Tenn. Feb. 24, 2003). 

Where the landowners refiled their suit 
against the lumber company for trespass and 
taking timber, and the landowners also filed 
suit against the sellers for the first time, the 
second action against the timber company was 
timely filed; but, because the sellers were never 
sued by the owners in the first complaint, the 
Saving Statute, T.C.A. § 28-1-105, was not ap- 
plicable and, the statute of limitations had run 
on the claim against the sellers. Edwards v. 
Banco Lumber Co., 101 S.W.3d 69, 2002 Tenn. 
App. LEXIS 779 (Tenn. Ct. App. 2002), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 195 
(Tenn. Feb. 24, 2003). 

Trial court erred in granting summary judg- 
ment for defendant doctors in wrongful death 
case where plaintiff nephew voluntarily dis- 
missed the claim but refiled the action within 
one year of nonsuiting but beyond the expira- 
tion of the original statute of limitations, add- 
ing the decedent’s husband as a plaintiff; in 
light of the Tennessee supreme court’s avowed 
liberality in permitting the substitution of a 
proper party plaintiff for an improper party 
plaintiff, even after the statute of limitations 
has passed, it was error to find that the original 
lawsuit was a nullity; the claim was not void, 
but, rather, merely voidable because the sav- 
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ings statute, T.C.A. 28-1-105, applied. Foster v. 
St. Joseph Hosp., 158 S.W.3d 418, 2004 Tenn. 
App. LEXIS 491 (Tenn. Ct. App. 2004), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 82 
(Tenn. Jan. 31, 2005). 


18. —Identity of Parties and Cause. 

The parties, purpose, and subject matter 
must be the same in both cases, in order that a 
new suit shall be saved from the bar of the 
statutes of limitation. Anderson v. Bedford, 44 
Tenn. 464, 1867 Tenn. LEXIS 70 (1867); 
Hughes v. Brown, 88 Tenn. 578, 13 S.W. 286, 
1889 Tenn. LEXIS 79, 8 L.R.A. 480 (1889). See 
Moran v. Weinberger, 149 Tenn. 537, 260 S.W. 
966, 1923 Tenn. LEXIS 112 (1924). 

Where the first suit, after severance, stood as 
one against widow of A, alone, a second suit in 
equity against the widow and heirs cannot be 
deemed a continuance of the first, so as to make 
the statute applicable in favor of applicant. 
East Tennessee Iron & Coal Co. v. Walton, 35 
S.W. 459, 1895 Tenn. Ch. App. LEXIS 8 (1895). 

Where the first suit was against several de- 
fendants, each claiming distinct part of a 
100,000 acre boundary, but before nonsuit 
therein there had been a severance as to defen- 
dant in both suits claiming only one portion, 
the operation of the statute is not defeated, 
since at the time of the nonsuit the cause was 
one between the two litigants in both cases. 
East Tennessee Iron & Coal Co. v. Lawson, 35 
S.W. 456, 1895 Tenn. Ch. App. LEXIS 7 (1895). 

This statute must be construed as a whole, 
and, while the “new action” is necessarily new 
in the sense that it is freshly started, it must be 
confined in its parties and purposes, and in the 
cause on which the action rests, to its original 
limits. Moran v. Weinberger, 149 Tenn. 537, 260 
S.W. 966, 1923 Tenn. LEXIS 112 (1924). 

Where suit by foreign administratrix against 
foreign power company and city to recover 
damages for death of deceased as result of 
defective insulated wire was dismissed when 
plaintiff took a nonsuit, a second suit filed 
within one year thereafter by domestic admin- 
istratrix against power company was not 
barred by limitations even though city was not 
made a party defendant in second action. Priv- 
ett v. West Tennessee Power & Light Co., 19 F. 
Supp. 812, 1937 U.S. Dist. LEXIS 1738 (D. 
Tenn. 1937), affd, 103 F.2d 1021, 1939 U.S. 
App. LEXIS 3771 (6th Cir. 1939). 

For purposes of the savings statute, there 
was an identity of parties in the action that was 
first filed and the subsequent action that was 
filed following the voluntary dismissal of the 
first action as, while the second action was 
brought in the name of an individual who was 
not mentioned in the first action, the individual 
merely served as a representative of the dece- 
dent’s estate, and the original action was 
brought in the name of the decedent’s estate. 
Howell v. Claiborne & Hughes Health Ctr., — 
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S.W.3d —, 2010 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. June 24, 2010), overruled in part, 
Myers v. AMISUB (SFH), Inc., 382 S.W.3d 300, 
2012 Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 


19. —Party Added by Amendment. 

Amendments adding a claim or defense aris- 
ing out of the conduct, transaction, or occur- 
rence described in the original complaint auto- 
matically relate back to the original filing. 
Where, however, the amendment changes the 
party against whom a claim is asserted, the 
amendment relates back only if the party 
added by amendment had notice of the claim 
within the applicable statute of limitations pe- 
riod and knew or should have known that, but 
for a misnomer or other similar mistake, the 
action would have been brought against him. 
Bennett v. Town & Country Ford, Inc., 816 
S.W.2d 52, 1991 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. 1991). 

The savings statute is not applicable to the 
claims in a renewed complaint against a party 
not named as a defendant in the original com- 
plaint. Turner v. Aldor Co. of Nashville, Inc., 
827 S.W.2d 318, 1991 Tenn. App. LEXIS 911 
(Tenn. Ct. App. 1991). 


20. —Commencement of Action. 

An innocent mistake of the complainant, not 
superinduced by the defendant, as to the exis- 
tence of an injunction in the defendant’s prior 
suit against the complainant, is insufficient to 
enable a court of chancery to interfere with the 
defendant’s legal right to rely upon the statute 
of limitations. Such a case is not within the 
provisions of this section. Chilton v. Scruggs, 73 
Tenn. 308, 1880 Tenn. LEXIS 129 (1880). 

Neither the presentation of a claim to the 
personal representative nor its filing with the 
clerk would prevent the running of the statute. 
Bates v. Elrod, 81 Tenn. 156, 1884 Tenn. LEXIS 
18 (1884). 

Where the summons was delivered to the 
plaintiffs attorney, but was never delivered to 
an officer, and the plaintiff dismissed his suit 
for want of service of process, and thereafter, 
within 12 months, brought a new suit, this 
statute does not apply, because the first suit 
was never “commenced.” East Tennessee Coal 
Co. v. Daniel, 100 Tenn. 65, 42 S.W. 1062, 1897 
Tenn. LEXIS 89 (1897). But see Cherry v. 
Mississippi Valley Ins. Co., 84 Tenn. 292, 1886 
Tenn. LEXIS 99 (1886), and Bryant v. Mulder, 
163 Tenn. 600, 45 S.W.2d 48, 1931 Tenn. LEXIS 
154 (1932), in which summons was delivered to 
an officer. 

New suits brought within one year after 
dismissal of a suit irregularly instituted are 
within the spirit of the statute. Jacobs v. Pope, 
8 Tenn. Civ. App. 452 (1915). 

Contention that suing out of warrants before 
justice of peace (now general sessions court) 
could not be considered commencement of an 
action had no merit in view of fact that words 
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“warrant” and “summons,” as applicable to pro- 
ceedings before justices of peace, are used in- 
terchangeably both in decisions and statutes. 
Galbraith v. Kirby, 21 Tenn. App. 303, 109 
S.W.2d 1168, 1937 Tenn. App. LEXIS 35 (Tenn. 
Ct. App. 1937). 

A writ or notice is issued when it is put in 
proper form and placed in an officer’s hands for 
service. Hoover Lines, Inc. v. Whitaker, 22 
Tenn. App. 223, 120 S.W.2d 983, 1938 Tenn. 
App. LEXIS 19 (Tenn. Ct. App. 1938). 

Where cause of action accrued on November 
18, 1950 and suit was filed on November 10, 
1951, but summons was not delivered until 
November 27, 1951, the action was not timely. 
West v. Cincinnati, N. O. & T. P. R. Co., 108 F. 
Supp. 276, 1952 U.S. Dist. LEXIS 2250 (D. 
Tenn. 1952). 

Because notification of a suit was not a valid 
substitute for service of process as required by 
Tenn. R. Civ. P. 4.03, a party so notified could 
not be deemed served for the purpose of tolling 
the statute of limitations under Tenn. R. Civ. P. 
3 and the savings statute, T.C.A. § 28-1-105(a), 
when there was no actual service of process. 
Sims v. Adesa Corp., 294 S.W.3d 581, 2008 
Tenn. App. LEXIS 170 (Tenn. Ct. App. Mar. 25, 
2008). 


21. —Dismissal on Merits. 

The statute does not apply where the judg- 
ment or decree of dismissal is on the merits. A 
decree or judgment of dismissal upon demurrer 
is upon the merits, even if it dismisses the bill 
for laches of “alone upon the ground of lapse of 
time.” Parkes v. Clift, 77 Tenn. 524, 1882 Tenn. 
LEXIS 95 (1882). 

A decree dismissing a bill upon demurrer on 
the ground of laches is one on the merits. 
Parkes v. Clift, 77 Tenn. 524, 1882 Tenn. LEXIS 
95 (1882). 

A judgment was rendered for purposes of this 
section when the general sessions judge signed 
a written order, approved by both counsel, 
dismissing plaintiffs suit, and filed that order 
with the clerk of that court. Christopher v. 
Spooner, 640 S.W.2d 833, 1982 Tenn. App. 
LEXIS 418 (Tenn. Ct. App. 1982). 


22. —Dismissal Not on Merits. 

This section allows a plaintiff to refile against 
a defendant after the statute of limitations has 
run, when the original suit ends for some rea- 
son not going to the merits — provided the 
action that came to an inconclusive end began 
within the original limitation period. Bennett v. 
Town & Country Ford, Inc., 816 S.W.2d 52, 
1991 Tenn. App. LEXIS 371 (Tenn. Ct. App. 
1991). 


23. Cases Covered. 


24. —Annexation Proceedings. 
This section does not apply to proceedings to 
test validity of annexation ordinances under 
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title 6, ch. 51, parts 1-3, since under such 
provisions the right rather than the remedy is 
limited. Brent v. Greeneville, 203 Tenn. 60, 309 
S.W.2d 121, 1957 Tenn. LEXIS 464 (1957). 


25. —Eminent Domain. 

Where landowner whose land was taken pos- 
session of for the purpose of internal improve- 
ments filed his suit under §§ 29-16-123, 29-16- 
124 within 12 months of the actual taking of 
possession but took a voluntary nonsuit when 
he misconceived his remedy and filed his peti- 
tion against the proper defendant within one 
year of the nonsuit, such suit was saved by the 
bar of the statute of limitations. Brooksbank v. 
Roane County, 207 Tenn. 524, 341 S.W.2d 570, 
1960 Tenn. LEXIS 488 (1960). 

Where suit by landowner for damages under 
§ 29-16-123 of eminent domain statutes which 
was commenced within the period of limitation 
provided by § 29-16-124 was dismissed other 
than on the merits, suing out summons in 
reverse condemnation proceedings within one 
year thereafter did not save the running of the 
limitation where the petition required by § 29- 
16-104 was not filed for more than one year 
after the dismissal of the original suit as re- 
verse condemnation suit was commenced only 
by filing of petition and not by summons alone. 
Johnson v. Roane County, 212 Tenn. 433, 370 
S.W.2d 496, 1963 Tenn. LEXIS 438 (1963). 


26. —Paternity Suits. 

This section is applicable to paternity suits 
commenced under § 36-224 (now § 36-2-301 et 
seq.). Young v. Willis, 58 Tenn. App. 678, 436 
S.W.2d 445, 1968 Tenn. App. LEXIS 321 (Tenn. 
Ct. App. 1968). 

The dismissal of a paternity case for failure 
to prosecute by order stating dismissal was 
with prejudice did not preclude renewal of the 
suit within the period of a year. Patrick v. 
Dickson, 526 S.W.2d 449, 1975 Tenn. LEXIS 
596 (Tenn. 1975). 

There is no statutory requirement that a 
defendant in a paternity suit must raise in the 
juvenile court the issue of the limitation period 
as a prerequisite to having it tried in the circuit 
court before a jury. Tennessee Dep’t of Human 
Services v. Patterson, 605 S.W.2d 541, 1980 
Tenn. LEXIS 469 (Tenn. 1980). 


27. —Personal Injury — Death of Plaintiff. 

The suit of a husband for personal injuries 
wrongfully inflicted, upon his death, becomes 
the suit of his widow, without revivor; and upon 
dismissal of such suit as for its abatement, a 
new suit may be commenced by such widow 
within one year thereafter. Stuber v. Louisville 
& N. R. Co., 113 Tenn. 305, 87 S.W. 411, 1904 
Tenn. LEXIS 28 (1904). 


28. —Medical Malpractice. 
Where a medical malpractice action was 
timely filed within the one-year statute of limi- 
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tations and the three-year statute of repose, 
§ 29-26-116, a plaintiff who nonsuited the ini- 
tial action could rely on this section and refile 
within one year of the nonsuit, even if the 
nonsuit and refiling occurred beyond the three- 
year statute of repose. Cronin v. Howe, 906 
S.W.2d 910, 1995 Tenn. LEXIS 501 (Tenn. 
1995), overruled in part, Pratcher v. Methodist 
Healthcare Memphis Hosps., 407 S.W.3d 727, 
2013 Tenn. LEXIS 594 (Tenn. June 28, 2013). 

In a medical malpractice case, a second vol- 
untary dismissal under Tenn. R. Civ. P. 41.01, 
which was taken beyond the one-year savings 
period in T.C.A. § 28-1-105, operated as a com- 
plete bar as to any further action against an 
emergency room doctor. As a result, summary 
judgment was properly granted in favor of a 
hospital, as it was no longer vicariously liable 
for the acts of the doctor. Abshure v. Upshaw, — 
S.W.3d —, 2009 Tenn. App. LEXIS 104 (Tenn. 
Ct. App. Mar. 17, 2009), rev'd, Abshure v. Meth- 
odist Healthcare-Memphis Hosps., 325 S.W.3d 
98, 2010 Tenn. LEXIS 948 (Tenn. Oct. 20, 
2010). 

In a medical malpractice case, a trial court 
improperly determined that a medical malprac- 
tice complaint did not include a vicarious liabil- 
ity claim against a hospital because it was 
apparent from the hospital’s answer that it had 
notice of the claim prior to taking a deposition; 
therefore, because the initial claim was timely 
filed, the expiration of the statute of repose in 
T.C.A. § 29-26-116 did not extinguish the claim 
for vicarious liability by operation of law where 
a patient and her husband voluntarily non- 
suited the action in accordance with Tenn. R. 
Civ. P. 41.01 and T.C.A. § 28-1-105. Abshure v. 
Upshaw, — S.W.3d —, 2009 Tenn. App. LEXIS 
104 (Tenn. Ct. App. Mar. 17, 2009), rev’d, 
Abshure v. Methodist Healthcare-Memphis 
Hosps., 325 S.W.3d 98, 2010 Tenn. LEXIS 948 
(Tenn. Oct. 20, 2010). 

Court erred in dismissing a medical malprac- 
tice action where the original lawsuit was “com- 
menced” for purposes of the savings statute, 
T.C.A. § 28-1-105, because, although it was 
filed outside the one-year statute of limitations 
in T.C.A. §§ 28-3-104 and 29-26-116, it was 
filed within one year of the order of voluntary 
nonsuit, and it was filed in the name of the 
proper party plaintiff under T.C.A. § 20-5-107. 
Howell v. Claiborne & Hughes Health Ctr., — 
S.W.3d —, 2010 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. June 24, 2010), overruled in part, 
Myers v. AMISUB (SFH), Inc., 382 S.W.3d 300, 
2012 Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Trial court did not err in dismissing a doctor’s 
motion for summary judgment in a patient’s 
medical malpractice action because the patient 
was entitled to the 120 day extension to the one 
year statute of limitation set out in the Medical 
Malpractice Act, T.C.A. § 29-26-116(a)(1), as 
well as to the same extension to the three year 
statute of repose set out in § 29-26-116(a)(3); 
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the Act, T.C.A. § 29-26-121(c), does apply to the 
saving statute, T.C.A. § 28-1-105. Rajvongs v. 
Wright, — S.W.3d —, 2012 Tenn. App. LEXIS 
393 (Tenn. Ct. App. June 18, 2012), aff'd, 432 
S.W.3d 808, 2013 Tenn. LEXIS 1000 (Tenn. Dec. 
12, 2013). 

Transitional plaintiff who properly provides 
pre-suit notice is entitled to the same proce- 
dural benefits of a 120-day extension of the 
statute of limitations or statute of repose that 
T.C.A. § 29-26-121 makes available to a plain- 
tiff filing an initial health care liability com- 
plaint. Rajvongs v. Wright, 432 S.W.3d 808, 
2013 Tenn. LEXIS 1000 (Tenn. Dec. 12, 2013). 

Patient who filed his initial health care liabil- 
ity action before the enactment of the pre-suit 
notice requirements, voluntarily dismissed his 
original action, gave pre-suit notice and refiled 
his suit more than one year later filed his suit 
after the one-year period under the saving 
statute since T.C.A. § 29-26-121 did not alter 
the traditional definition of commencement of a 
suit with the filing of the complaint; however, 
the patient was entitled to the 120-day exten- 
sion of the savings statute under T.C.A. § 29- 
26-121 because he gave pre-suit notice before 
filing the second complaint. Rajvongs v. Wright, 
432 S.W.3d 808, 2013 Tenn. LEXIS 1000 (Tenn. 
Dec. 12, 2013). 

It was error to dismiss a patient’s refiled 
health care liability complaint as untimely be- 
cause, when the patient gave pre-suit notices 
before filing each complaint, within one year of 
the voluntary dismissal, the patient was en- 
titled to a 120-day extension of the saving 
statute, as (1) it could not be concluded that the 
general assembly required plaintiffs to provide 
pre-suit notice before refiling under the saving 
statute and yet deprived plaintiffs of the 120- 
day extension, and (2) the patient was not only 
entitled to the use of one extension, as the 
refiled complaint was a new and independent 
action. Tinnel v. E. Tenn. Ear, Nose and Throat 
Specialists, P.C., — S.W.3d —, 2015 Tenn. App. 
LEXIS 84 (Tenn. Ct. App. Feb. 25, 2015). 


29. —General Sessions Court Suits Cov- 
ered. 

Suits brought before justices of the peace 
(now general sessions courts) are within the 
protection of this statute. Moran v. Weinberger, 
149 Tenn. 537, 260 S.W. 966, 1923 Tenn. LEXIS 
112 (1924); Glenn v. Payne, 153 Tenn. 240, 280 
S.W. 1019, 1925 Tenn. LEXIS 24 (1926); Gal- 
braith v. Kirby, 21 Tenn. App. 303, 109 S.W.2d 
1168, 1937 Tenn. App. LEXIS 35 (Tenn. Ct. App. 
1937). 

In a case appealed from the general sessions 
court to the circuit court and subjected to de 
novo review, the rule limiting plaintiffs recov- 
ery to the jurisdictional limits of the general 
sessions court is not viable in the light of the 
adoption of the Rules of Civil Procedure and the 
principles of judicial economy; abrogating Mo- 
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ran v. Weinberger, 149 Tenn. 537, 260 S.W. 966, 
1923 Tenn. LEXIS 112 (1924). Ware v. Meharry 
Medical College, 898 S.W.2d 181, 1995 Tenn. 
LEXIS 189 (Tenn. 1995). 


30. Governmental Tort Liability. 

This section is not applicable to actions com- 
menced under title 29, ch. 20. Rael v. Montgom- 
ery County, 769 S.W.2d 211, 1988 Tenn. App. 
LEXIS 675 (Tenn. Ct. App. 1988). 

The twelve-month limitation for bringing 
suit against a governmental entity pursuant to 
the Tennessee Governmental Tort Liability Act, 
§ 29-20-305(b), cannot be extended by the Ten- 
nessee savings statute. Williams v. Memphis 
Light, Gas & Water Div., 773 S.W.2d 522, 1988 
Tenn. App. LEXIS 227 (Tenn. Ct. App. 1988), 
superseded by statute as stated in, Cunning- 
ham v. Williamson County Hosp. Dist., — 
S.W.3d —, 2011 Tenn. App. LEXIS 645 (Tenn. 
Ct. App. Nov. 30, 2011). 

Tennessee legislature has intended that the 
2003 amendments to T.C.A. § 29-20-102(3)(B) 
apply not only to actions arising from injuries 
sustained after July 1, 2003, but to “all claims 
filed” on or after that date; therefore, summary 
judgment was properly granted to medical cen- 
ter in a malpractice case where an injury alleg- 
edly occurred in 2002, a case was filed and 
nonsuited in 2003, and was refiled pursuant to 
T.C.A. § 28-1-105 in 2004. Bertrand v. Regional 
Med. Ctr., — S.W.3d —, 2008 Tenn. App. LEXIS 
545 (Tenn. Ct. App. Sept. 23, 2008), overruled 
in part, Estate of Bell v. Shelby County Health 
Care Corp., 318 S.W.3d 823, 2010 Tenn. LEXIS 
569 (Tenn. June 24, 2010). 


31. General Sessions Courts — Jurisdic- 
tional Limits. 

A new action for $10,000 in the circuit court 
for personal injuries, after a voluntary nonsuit 
before a justice of the peace (now general ses- 
sions court) two years after the injury, of the 
original suit in the justice’s court, with the 
jurisdiction limited to $500, but brought within 
one year after the taking of the nonsuit, is not 
saved from the bar of the statute of limitations, 
by this section, except to the extent of the $500. 
Moran v. Weinberger, 149 Tenn. 537, 260 S.W. 
966, 1923 Tenn. LEXIS 112 (1924). 

This section in no way indicates that the 
plaintiff must take a voluntary nonsuit in gen- 
eral sessions court in order not to be bound by 
the court’s jurisdictional limit. Therefore, the 
statute removes the jurisdictional limit from an 
action commenced in general sessions court, 
appealed to circuit court and subsequently rec- 
ommended in circuit or chancery court. Morford 
v. Yong Kyun Cho, 732 S.W.2d 617, 1987 Tenn. 
App. LEXIS 2605 (Tenn. Ct. App. 1987). 

In a case stemming from property damage, a 
trial court did not err by allowing a property 
owner to dismiss the lawsuit following an ap- 
peal by an adjacent landowner from a general 
sessions court judgment in favor of the property 


LIMITATION OF ACTIONS 456 


owner; a voluntary nonsuit was permitted at 
any time before the trial of a cause, and there 
was no authority holding that the party not 
filing an appeal from general sessions court 
was not allowed to nonsuit the action in circuit 
court. An argument that it was unfair to allow 
the owner to nonsuit the action and then poten- 
tially refile his claim in circuit court, seeking a 
larger amount of damages, because he did not 
appeal the general sessions judgment was re- 
jected under the savings statute. Layman v. 
Acor, — 8.W.3d —, 2016 Tenn. App. LEXIS 46 
(Tenn. Ct. App. Jan. 28, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 450 (Tenn. 
June 23, 2016). 


32. —Action for Death Improperly Begun. 

Where action for wrongful death of child was 
erroneously instituted by a parent in his indi- 
vidual capacity and the administrator was not 
substituted as plaintiff until a year after the 
injuries, the original suing out of the summons 
was the commencement of the action, within 
the requirements of the statute of limitation. 
Whitson v. Tennessee C. R. Co., 163 Tenn. 35, 
40 S.W.2d 396, 1930 Tenn. LEXIS 136 (1931). 

Wrongful death action instituted within one 
year after accident which was dismissed, and 
refiled on the same day in another county was 
not barred by one year limitation period on the 
ground that second suit was filed more than one 
year after accident, since new suit was filed 
within one year after dismissal of first suit. 
Denny v. Webb, 199 Tenn. 39, 281 S.W.2d 698, 
1955 Tenn. LEXIS 426 (1955). 


33. —Equity Suits Covered. 

This statute applies to suits in equity as well 
as to actions at law. Nashville, C. & S. L. R. Co. 
v. Bolton, 134 Tenn. 447, 184 S.W. 9, 1915 Tenn. 
LEXIS 170 (1916); Roberts v. N.C. & S.L. Ry., 6 
Tenn. Civ. App. (6 Higgins) 149 (1915), over- 
ruled, National Linen Service Corp. v. Teichner, 
213 Tenn. 407, 374 S.W.2d 377, 1964 Tenn. 
LEXIS 400 (1964); Flournoy v. Brown, 216 
Tenn. 166, 391 S.W.2d 617, 1965 Tenn. LEXIS 
569 (1965). 


34. —Workers’ Compensation Cases Cov- 
ered. 

This statute applies to workers’ compensa- 
tion cases. Rye v. Dupont Rayon Co., 163 Tenn. 
95, 40 S.W.2d 1041, 1931 Tenn. LEXIS 92 
(1931); Bradshaw v. Claridy, 213 Tenn. 297, 375 
S.W.2d 852, 1964 Tenn. LEXIS 390 (1964). 

Where employee commenced suit in August 
1956 based on theory of occupational disease 
and such suit was terminated by voluntary 
nonsuit in March 1957, and subsequent suit 
was commenced in June 1957, based on theory 
that disability resulted from accident in course 
of employment which occurred in February 
1956, and from which total disability resulted 
in April 1956, one year limitation on workers’ 
compensation actions as provided by § 50-1002 
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(now § 50-6-203) was inapplicable since origi- 
nal action could have been amended to include 
allegations of second suit so that provisions of 
this section were applicable. Norton v. Stan- 
dard Coosa-Thatcher Co., 203 Tenn. 649, 315 
S.W.2d 245, 1958 Tenn. LEXIS 230 (1958). 

This savings statute cannot be used to extend 
the limitations period against a defendant pro- 
tected by sovereign immunity in a workers’ 
compensation case. Roettger v. Metropolitan 
Gov't, 991 S.W.2d 244, 1999 Tenn. LEXIS 286 
(Tenn. Special Workers’ Comp. App. Panel 
1999), affd, Roettger v. Metro Gov’t of Nash- 
ville, 1999 Tenn. LEXIS 285 (Tenn. May 27, 
1999). 


35. —Common Law and Workers’ Com- 
pensation. 

Where the first action is under the common 
law and the second proceeding is for workers’ 
compensation, the two do not rest upon the 
same cause of action. Oman v. Delius, 162 Tenn. 
192, 35 S.W.2d 570, 1930 Tenn. LEXIS 79 
(1931). 


36. —Suits Under Federal Employers’ Li- 
ability Act. 

This section was applicable to a suit under 
the Federal Employers’ Liability Act. Brene- 
man v. Cincinnati, N. O. & T. P. R. Co., 48 Tenn. 
App. 290, 346 S.W.2d 273, 1961 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1961). 


37. —Federal Court — State Action. 

This section permitting second suit following 
dismissal of first suit by nonsuit applies also to 
federal court proceedings. Privett v. West Ten- 
nessee Power & Light Co., 19 F. Supp. 812, 
1937 U.S. Dist. LEXIS 1738 (D. Tenn. 1937), 
affd, 103 F.2d 1021, 1939 U.S. App. LEXIS 
3771 (6th Cir. 1939). 

Where plaintiff filed her personal injury ac- 
tion in Tennessee within the one-year statute of 
limitations but was unable to obtain service of 
summons on defendant because of his removal 
to Chicago, Illinois, an action filed in the United 
States District Court for the Northern District 
of Illinois after the expiration of the Tennessee 
limit but within the Illinois limitation was not 
timely filed under this section. Speight v. 
Miller, 437 F.2d 781, 1971 U.S. App. LEXIS 
11951 (7th Cir. Ill. 1971), cert. denied, 404 U.S. 
827, 92 S. Ct. 60, 30 L. Ed. 2d 55, 1971 USS. 
LEXIS 979 (1971). 

Where plaintiff failed to appear and pros- 
ecute his cause because he was incarcerated, 
the savings statute operated to permit a subse- 
quent action in federal court on the same terms 
as if it had been commenced in state court. 
Moore v. Fields, 464 F.2d 549, 1972 U.S. App. 
LEXIS 8221 (6th Cir. Tenn. 1972). 

Where the action was dismissed under the 
time limit set in this section, it was held to be 
timely under the state savings statute. Moore v. 
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Fields, 464 F.2d 549, 1972 U.S. App. LEXIS 
8221 (6th Cir. Tenn. 1972). 

This section permitting second suit following 
dismissal of first suit by nonsuit applies also to 
federal court proceedings. Privett v. West Ten- 
nessee Power & Light Co., 19 F. Supp. 812, 
1937 U.S. Dist. LEXIS 1738 (D. Tenn. 1937), 
affd, 103 F.2d 1021, 1939 U.S. App. LEXIS 
3771 (6th Cir. 1939). 

Where a wrongful death action was filed in 
the Tennessee court within the one year limi- 
tation period, and later was dismissed other 
than on the merits, a subsequent action based 
on substantially the same facts filed in federal 
court under the Federal Civil Rights Act (42 U. 
S. C. § 1983 et seq.) was not bound by § 28-3- 
104 since the limitation was tolled by the op- 
eration of this section. Bailey v. Harris, 377 F. 
Supp. 401, 1974 U.S. Dist. LEXIS 8019 (E.D. 
Tenn. 1974). 


38. —Bill in Equity After Dismissal of 
Ejectment. 

The filing of a bill in equity after dismissal of 
an action of ejectment is not a new suit, the 
relief being in effect the same in each. East 
Tennessee Iron & Coal Co. v. Lawson, 35 S.W. 
456, 1895 Tenn. Ch. App. LEXIS 7 (1895); East 
Tennessee Iron & Coal Co. v. Ferguson’s Heirs, 
35 S.W. 900, 1895 Tenn. Ch. App. LEXIS 28 
(1895). But see East Tennessee Iron & Coal Co. 
v. Walton, 35 S.W. 459, 1895 Tenn. Ch. App. 
LEXIS 8 (1895), holding that a bill to remove a 
cloud on a title is not a continuation of eject- 
ment against only one of the parties in the first 
case. 

This section applies to workers’ compensa- 
tion cases. General Acci. Fire & Life Assurance 
Corp. v. Kirkland, 210 Tenn. 39, 356 S.W.2d 
283, 1962 Tenn. LEXIS 410 (1962). 


39. —Product Liability. 

This section, the Tennessee saving statute, 
may not be used to revive a claim after the 
10-year period of repose for product liability 
cases at § 29-28-103 has run. Via v. General 
Electric Co., 799 F. Supp. 837, 1992 U.S. Dist. 
LEXIS 14532 (W.D. Tenn. 1992). 


40. Judgment on Merits — Application. 

The common law courts of this state do not 
have jurisdiction, like courts of equity, to enter 
decrees dismissing actions “without prejudice” 
to the plaintiffs right to sue defendant again on 
the same cause or “with prejudice” to such right 
and the decisive test as to whether or not 
plaintiff can bring his action again is whether 
or not the dismissal is on the merits. Long v. 
Kirby-Smith, 40 Tenn. App. 446, 292 S.W.2d 
216, 1956 Tenn. App. LEXIS 155 (Tenn. Ct. 
App. 1956), superseded by statute as stated in, 
Lovelace v. State, — S.W.2d —, 1989 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Mar. 
9, 1989). 
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This statute does not apply to cases where 
judgment of dismissal is on the merits. Isham v. 
Harriman, 223 Tenn. 461, 447 S.W.2d 364, 1969 
Tenn. LEXIS 433 (1969). 

Where a demurrer raises questions not going 
to the right of the petitioner to maintain his 
action such as a formal defect in pleading the 
sustaining of such demurrer is generally recog- 
nized not to constitute judgment on the merits, 
but where the demurrer puts in issue whether 
or not the facts alleged are sufficient to support 
a cause of action against the defendant a judg- 
ment sustaining the demurrer is on the merits. 
Isham v. Harriman, 223 Tenn. 461, 447 S.W.2d 
364, 1969 Tenn. LEXIS 433 (1969). 


41. —Voluntary Nonsuit. 

The statute applies where the plaintiff takes 
a voluntary nonsuit, and brings another suit 
within a year, because such judgment of dis- 
missal is not rendered upon any ground con- 
cluding the plaintiffs right of action. Memphis 
& C. R. Co. v. Pillow, 56 Tenn. 248, 1872 Tenn. 
LEXIS 137 (1872); Parkes v. Clift, 77 Tenn. 524, 
1882 Tenn. LEXIS 95 (1882); Hooper v. Atlanta, 
K. & N.R.R., 106 Tenn. 28, 60 S.W. 607 (1900); 
Railroad v. Bentz, 108 Tenn. 670, 69 S.W. 317, 
1902 Tenn. LEXIS 14, 91 Am. St. Rep. 763, 58 
L.R.A. 690 (1902); Stuber v. Louisville & N. R. 
Co., 118 Tenn. 305, 87 S.W. 411, 1904 Tenn. 
LEXIS 28 (1904); La Follette Coal, Iron & Ry. 
Co. v. Minton, 117 Tenn. 415, 101 S.W. 178, 
1906 Tenn. LEXIS 55, 11 L.R.A. (n.s.) 478 
(1906); Swift & Co. v. Memphis Cold Storage 
Warehouse Co., 128 Tenn. 82, 158 S.W. 480, 
1913 Tenn. LEXIS 27 (1913); Nashville, C. & S. 
L. R. Co. v. Bolton, 1384 Tenn. 447, 184 S.W. 9, 
1915 Tenn. LEXIS 170 (1916); Reed v. Cincin- 
nati, N. O. & T. P. R. Co., 186 Tenn. 499, 190 
S.W. 458, 1916 Tenn. LEXIS 154 (1916). 

The statute applies in favor of one who sued 
as plaintiff in an action of ejectment at law, but 
took a voluntary nonsuit and subsequently sues 
in equity for recovery of the same land. East 
Tennessee Iron & Coal Co. v. Lawson, 35 S.W. 
456, 1895 Tenn. Ch. App. LEXIS 7 (1895). 

Where plaintiffs suit was brought within the 
time prescribed by the statute and was dis- 
missed by the plaintiff, she may bring and 
dismiss as many suits as she thinks proper 
within one year after the first suit is dismissed, 
provided she was without fault in dismissing 
her different suits. Young v. Cumberland Gro- 
cery Co., 15 Tenn. App. 89, — S.W.2d —, 1932 
Tenn. App. LEXIS 78 (Tenn. Ct. App. 1932). 

It is wholly immaterial whether a nonsuit 
was voluntary or involuntary, so long as the 
dismissal was not on a ground concluding 
plaintiffs right of action. Privett v. West Ten- 
nessee Power & Light Co., 19 F. Supp. 812, 
1937 U.S. Dist. LEXIS 1738 (D. Tenn. 1937), 
affd, 103 F.2d 1021, 1939 U.S. App. LEXIS 
3771 (6th Cir. 1939). 

Plaintiff instituted an action against the de- 
fendant and caused summons to issue just prior 
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to the expiration of the statute of limitations, 
but service could not be had on the defendant in 
that county and plaintiff took a voluntary non- 
suit since these acts of plaintiff tolled the stat- 
ute of limitations he could, within a year insti- 
tute another action against defendant. Hoover 
Lines, Inc. v. Whitaker, 22 Tenn. App. 223, 120 
S.W.2d 983, 1938 Tenn. App. LEXIS 19 (Tenn. 
Ct. App. 1938). 

Unless a plaintiff is. grossly negligent in 
choosing the forum of his first suit he may 
dismiss the first action and institute another 
within one year thereafter. Hoover Lines, Inc. v. 
Whitaker, 22 Tenn. App. 223, 120 S.W.2d 983, 
1938 Tenn. App. LEXIS 19 (Tenn. Ct. App. 
1938). 

Circuit court could order a dismissal upon 
motion for a nonsuit but could not decree a 
dismissal with prejudice under such circum- 
stances and words “with full prejudice” con- 
tained in such an order were mere surplusage. 
Long v. Kirby-Smith, 40 Tenn. App. 446, 292 
S.W.2d 216, 1956 Tenn. App. LEXIS 155 (Tenn. 
Ct. App. 1956), superseded by statute as stated 
in, Lovelace v. State, — S.W.2d —, 1989 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Mar. 
9, 1989). 

Where Tennessee resident injured in automo- 
bile accident in Alabama commenced action for 
personal injuries in Tennessee by procuring 
issuance of summons within one year of date of 
accident, took voluntary nonsuit when service 
could not be had on defendant and refiled suit 
within one year thereafter, expiration of period 
of limitations for personal injuries in Alabama 
did not bar plaintiffs right of action in Tennes- 
see. Fowler v. Herman, 200 Tenn. 201, 292 
S.W.2d 11, 1956 Tenn. LEXIS 396 (1956). 

Where otherwise applicable the statute em- 
braces a voluntary nonsuit. Balsinger v. Gass, 
214 Tenn. 348, 379 S.W.2d 800, 1964 Tenn. 
LEXIS 483 (1964). 

Where defendant, in his representative ca- 
pacity, was the defendant in both actions, and 
the second action was filed within one year of 
the voluntary nonsuit in the first action, the 
time requirement stated in this section had 
been met, and the saving statute saved the 
second action from the limitations bar. Goss v. 
Hutchins, 751 S.W.2d 821, 1988 Tenn. LEXIS 
67 (Tenn. 1988). 

Trial court had erred in denying a hospital’s 
motion to dismiss, which motion was predi- 
cated on the three-year medical malpractice 
statute of repose and consequently, the hospital 
was not a proper party at trial, because the 
three-year medical malpractice statute of re- 
pose barred plaintiffs renaming of the hospital 
as defendant in 2001 after she had voluntarily 
nonsuited the hospital on September 24, 1999 
and had not renamed the hospital as a defen- 
dant within the one-year savings statute found 
at T.C.A. § 28-1-105. Norris v. East Tenn. Chil- 
dren’s Hosp., 195 S.W.3d 78, 2005 Tenn. App. 
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LEXIS 684 (Tenn. Ct. App. 2005), appeal de- 
nied, Norris v. E. Tenn. Children’s Hosp., — 
S.W.3d —, 2006 Tenn. LEXIS 544 (Tenn. June 
5, 2006). 

Once the professor filed her breach of con- 
tract claim against the university before the 
Tennessee claims commission and the waiver 
had been activated, it could not be undone, 
despite the voluntary dismissal or nonsuit; 
T.C.A. § 9-8-307(b) provided that filing the 
claim activated the waiver, regardless of the 
subsequent disposition of the claim, and dis- 
missal activated the one-year time limit of the 
savings statute, T.C.A. § 28-1-105; the waiver 
provision of T.C.A. § 9-8-307(b) was activated 
upon the filing of the claim, even if the claim 
was later voluntarily withdrawn or nonsuited. 
Haley v. Univ. of Tennessee-Knoxville, 188 
S.W.3d 518, 2006 Tenn. LEXIS 192 (Tenn. 
2006). 

Medical malpractice action brought under 
the Federal Tort Claims Act was barred by the 
three year statute of repose in T.C.A. § 29-26- 
116(a)(3) because the Tennessee savings stat- 
ute, T.C.A. § 28-1-105(a), was long exhausted 
with the voluntary dismissal of plaintiffs’ state 
court action, and the filing of plaintiffs’ Federal 
Tort Claims Act claims was well beyond both 
the statute of limitations and the statute of 
repose. Logan Proffitt Irrevocable Trust v. 
Mathers, — F. Supp. 2d —, 2011 U.S. Dist. 
LEXIS 111200 (E.D. Tenn. Aug. 2, 2011). 

Statute of limitations, T.C.A. § 28-3-104, had 
expired as to a truck buyer’s products liability 
negligence claim against the seller, because it 
was filed more than one year after a nonsuit, 
T.C.A. § 28-1-105. The buyer’s strict liability 
claim under T.C.A. § 29-28-106(b) was timely, 
however, because this claim did not accrue until 
the manufacturer was insolvent. Lind v. Bea- 
man Dodge, Inc., 356 S.W.3d 889, 2011 Tenn. 
LEXIS 1151 (Tenn. Dec. 15, 2011). 


42. —Involuntary Dismissal. 

Legal effect of action of justice of peace (now 
general sessions court) in rendering valid judg- 
ment against only one of two codefendants was 
automatic informal dismissal of suit as to other. 
Galbraith v. Kirby, 21 Tenn. App. 303, 109 
S.W.2d 1168, 1937 Tenn. App. LEXIS 35 (Tenn. 
Ct. App. 1937). ; 

Where in an action to recover for the pollu- 
tion of gas wells, evidence showed that plaintiff 
had brought a former action on the same cause 
within the statutory period and that the action 
had been dismissed on a plea in abatement 
whereupon plaintiff within one year instituted 
the present suit, the action was not barred by 
the three year statute of limitations. Sinclair 
Refining Co. v. Bennett, 123 F.2d 884, 1941 U.S. 
App. LEXIS 2842 (6th Cir. Tenn. 1941). 

Where the dismissal of plaintiffs action for 
failure to state a claim upon which relief may 
be granted did not foreclose the merits, she may 
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timely recommence the action by filing a new 
complaint within one year of the appellate 
court’s affirmance of the dismissal. Adams v. 
Carter County Memorial Hospital, 548 S.W.2d 
307, 1977 Tenn. LEXIS 544 (Tenn. 1977). 


43. —Hiatus in Process. 

Where there was no service of process on the 
defendant and no issue joined in the former 
suit, the judgment of dismissal thereof for hia- 
tus in issuance of pluries summons was a 
determination of the former suit not affecting 
the merits. Cherry v. Mississippi Valley Ins. 
Co., 84 Tenn. 292, 1886 Tenn. LEXIS 99 (1886). 
But see East Tennessee Coal Co. v. Daniel, 100 
Tenn. 65, 42 S.W. 1062, 1897 Tenn. LEXIS 89 
(1897); La Follette Coal, Iron & Ry. Co. v. 
Minton, 117 Tenn. 415, 101 S.W. 178, 1906 
Tenn. LEXIS 55, 11 L.R.A. (n.s.) 478 (1906), 
where summons was never delivered to an 
officer. 

Where action was brought in time, but pro- 
cess was not executed and there was a hiatus in 
issuing alias process, the suing out of an origi- 
nal summons on the same cause of action 
within one year from failure to serve the first 
process and the filing of a declaration reciting 
the above facts was a reasonable mode of re- 
commencing the action within the year. In such 
case, it is proper for plaintiff to take voluntary 
nonsuit on the first summons, notwithstanding 
the hiatus. Bryant v. Mulder, 163 Tenn. 600, 45 
S.W.2d 48, 1931 Tenn. LEXIS 154 (1932). 


44, —Failure to File Declaration. 

The dismissal of the plaintiffs suit on ac- 
count of his failure to file a declaration does not 
conclude his right of action. La Follette Coal, 
Iron & Ry. Co. v. Minton, 117 Tenn. 415, 101 
S.W. 178, 1906 Tenn. LEXIS 55, 11 L.R.A. (n.s.) 
478 (1906); Rye v. Dupont Rayon Co., 163 Tenn. 
95, 40 S.W.2d 1041, 1931 Tenn. LEXIS 92 
(1931). 


45. —Failure to Issue Summons. 

The plaintiff cannot, after withholding pro- 
cess from the hands of an officer until after his 
cause of action has become barred, thereby 
preventing service of process within the period 
of limitation, claim the right to institute a new 
action under the saving provisions of this sec- 
tion. Hoover Lines, Inc. v. Whitaker, 22 Tenn. 
App. 223, 120 S.W.2d 9838, 19388 Tenn. App. 
LEXIS 19 (Tenn. Ct. App. 1938). 

The trial court erred in charging the jury that 
the suing out of a summons in the office of the 
circuit court clerk is the commencement of an 
action within the meaning of this section, and 
should have charged defendant’s special re- 
quest embodying the rule that there must also 
be a bona fide intention, at least, to deliver the 
process of an officer for service, since the undis- 
puted evidence showed that the summons is- 
sued by the circuit court clerk was, in fact, both 
issued and delivered to an officer for the bona 
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fide purpose of having it served. Hoover Lines, 
Inc. v. Whitaker, 22 Tenn. App. 223, 120 S.W.2d 
983, 1938 Tenn. App. LEXIS 19 (Tenn. Ct. App. 
1938). 


46. —Defective Pauper’s Oath. 

Where the complainant’s bill was dismissed 
upon motion, because of defective pauper’s 
oath, without a hearing upon the merits, and 
he, thereafter within one year from the final 
dismissal of the prior suit, filed a new bill 
praying for the same relief, the case is within 
the spirit and meaning of this statute, and 
obviates the bar of the statutes of limitations. 
Graham v. Caldwell, 2 Shan. 71 (1876). 


47. —Clerk’s Failure to Make Notation. 

The clerk’s failure to timely make a notation 
in the docket book does not extend plaintiffs 
rights under this section. Christopher v. 
Spooner, 640 S.W.2d 833, 1982 Tenn. App. 
LEXIS 418 (Tenn. Ct. App. 1982). 


48. —Dismissal for Want of Jurisdiction. 

Under this section the one year’s saving 
clause would give the plaintiff another year 
within which to bring his suit, upon the rever- 
sal by the appellate court for want of jurisdic- 
tion. Larkin v. Saffarans, 15 F. 147, 1883 U.S. 
App. LEXIS 1998 (C.C.D. Tenn. 1883). 

An action commenced within the statute of 
limitations, though dismissed for want of juris- 
diction, sufficiently notifies the parties as to 
suspend the running of the statute, and permit 
the institution of a new action within one year; 
however, there may be cases in which the 
plaintiff was so grossly negligent that the rule 
in Sweet v. Chattanooga Elec. Light Co., 97 
Tenn. 252, 36 S.W. 1090, 1896 Tenn. LEXIS 135 
(1896), would be applied. Burns v. Peoples Tel. 
& Tel. Co., 161 Tenn. 382, 33 S.W.2d 76, 1930 
Tenn. LEXIS 16 (1930), reviewing the cases, 
overruling Sweet v. Chattanooga Elec. Light 
Co., 97 Tenn. 252, 36 S.W. 1090, 1896 Tenn. 
LEXIS 135 (1896), questioned, Henley v. Cobb, 
916 S.W.2d 915, 1996 Tenn. LEXIS 118 (Tenn. 
1996), overruled, Burns v. Peoples Tel. & Tel. 
Co., 161 Tenn. 382, 33 S.W.2d 76, 1930 Tenn. 
LEXIS 16 (1930), questioned, Myers v. Hurst 
Constr. Co., 1997 Tenn. App. LEXIS 150 (Tenn. 
Ct. App. Mar. 5, 1997), questioned, Green v. 
Prince, 53 Tenn. App. 541, 385 S.W.2d 127, 
1964 Tenn. App. LEXIS 120, 1964 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. 1964), questioned, 
Moore v. Fields, 464 F.2d 549, 1972 U.S. App. 
LEXIS 8221 (6th Cir. Tenn. 1972), and citing 
Moran v. Weinberger, 149 Tenn. 537, 260 S.W. 
966, 1923 Tenn. LEXIS 112 (1924); Davis v. 
Parks, 151 Tenn. 321, 270 S.W. 444, 1924 Tenn. 
LEXIS 67 (1924). 

Where suit fails for lack of jurisdiction right 
of action is saved. Burns v. Peoples Tel. & Tel. 
Co., 161 Tenn. 382, 33 S.W.2d 76, 1930 Tenn. 
LEXIS 16 (1930). 
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Where plaintiffs attorney believed in good 
faith that he could obtain service of process on 
freight agent in Greene County, but later 
learned that freight agent was not the agent of 
defendant, it was held that he was not guilty of 
such negligence in choosing that forum as 
would bar plaintiff from dismissing that suit 
and later instituting another suit within one 
year thereafter. Hoover Lines, Inc. v. Whitaker, 
22 Tenn. App. 223, 120 S.W.2d 983, 1938 Tenn. 
App. LEXIS 19 (Tenn. Ct. App. 1938). 

Unless a plaintiff is grossly negligent in 
choosing the forum of his first suit, he may 
dismiss the first action and institute another 
within one year thereafter. Hoover Lines, Inc. v. 
Whitaker, 22 Tenn. App. 223, 120 S.W.2d 983, 
1938 Tenn. App. LEXIS 19 (Tenn. Ct. App. 
1938). 

Unless the plaintiff is grossly negligent in 
choosing the forum of his first suit, a second 
suit may be brought within one year after 
dismissal of first suit for want of jurisdiction. 
Green v. Prince, 53 Tenn. App. 541, 385 S.W.2d 
127, 1964 Tenn. App. LEXIS 120 (Tenn. Ct. 
App. 1964). 

Where plaintiff honestly thought that by 
moving across state line he could institute 
personal injury action in federal court and 
made no attempt to defraud anyone, suit could 
be brought in state court within one year after 
dismissal of suit in federal court for want of 
jurisdiction. Green v. Prince, 53 Tenn. App. 541, 
385 S.W.2d 127, 1964 Tenn. App. LEXIS 120 
(Tenn. Ct. App. 1964). 

The limitation periods provided in the Fed- 
eral Securities Act of 1933 and Securities Ex- 
change Act of 1934, are not tolled, for the 
purpose of an action filed at least 15 months 
and as much as 39 months after the expiration 
of such limitation periods, by commencement of 
a prior action within such limitation periods, 
which action failed for lack of in personam 
jurisdiction, where defendant could at any time 
have been sued in its home district. Chambliss 
v. Coca-Cola Bottling Corp., 274 F. Supp. 401, 
1967 U.S. Dist. LEXIS 11090 (E.D. Tenn. 1967), 
affd, Chambliss v. Coca-Cola Bottling Co., 414 
F.2d 256, 1969 U.S. App. LEXIS 11367 (6th Cir. 
Tenn. 1969). 


49. —Voluntary Nonsuit in Federal Court. 

This statute applies where the plaintiff takes 
a voluntary nonsuit in the federal court, where 
the cause had been removed from the state 
court, and the new action is brought within one 
year thereafter in the state court. Hooper v. 
Atlanta, K. & N.R.R., 106 Tenn. 28, 60 S.W. 607 
(1900); Railroad v. Bentz, 108 Tenn. 670, 69 
S.W. 317, 1902 Tenn. LEXIS 14, 91 Am. St. Rep. 
763, 58 L.R.A. 690 (1902); Stuber v. Louisville 
& N. R. Co., 118 Tenn. 305, 87 S.W. 411, 1904 
Tenn. LEXIS 28 (1904). 

After the remandment of the case by the 
federal appellate court to the lower court, with 
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directions “to grant a new trial, to sustain the 
plea of the statute of limitations made to the 
amended declaration, and to enter judgment 
for the defendant,” the plaintiff may take a 
nonsuit in the federal trial court, and, within 
one year thereafter, institute a new suit in the 
state court. Hooper v. Atlanta, K. & N.R.R., 107 
Tenn. 712, 65 S.W. 405 (1901). 

Where plaintiffs motion for voluntary non- 
suit without prejudice was orally granted, but 
the judge signed no written order to that effect 
until one month later, the one-year limitation 
ran from date order was signed. Powers v. 
Hopson, 552 F.2d 713, 1977 U.S. App. LEXIS 
13934 (6th Cir. Tenn. 1977). 

Where plaintiff filed suit within the appli- 
cable one-year statute of limitations and took 
an immediate nonsuit, but no summons was 
ever issued, plaintiff was entitled to refile his 
suit within the additional year provided for 
under this statute unless it appeared that 
plaintiffs counsel acted affirmatively to short- 
circuit the issuance of process after the initial 
filing in order to avoid giving notice to defen- 
dants of the cause of action. Lee v. Crenshaw, 
562 F.2d 380, 1977 U.S. App. LEXIS 11621 (6th 
Cir. Tenn. 1977). 


50. —Involuntary Dismissal in Federal 
Court. 

Suit within one year in state court following 
dismissal of case in federal court for violation of 
federal rule of procedure was not barred where 
statute under which new federal rules were 
adopted stated that rule “shall neither abridge, 
enlarge nor modify the substantive rights of 
any litigant,” since right of plaintiff to refile 
within one year after dismissal without a trial 
on the merits was a substantive right. Adcox v. 
Southern R. Co., 182 Tenn. 6, 184 S.W.2d 37, 
1944 Tenn. LEXIS 295, 156 A.L.R. 1091 (1944). 


51. —Wrong Venue. 

Where the first suit is brought in county 
other than that in which plaintiff resided or in 
which injury arose, new suit may be main- 
tained. Davis v. Parks, 151 Tenn. 321, 270 S.W. 
444, 1924 Tenn. LEXIS 67 (1924). 

An action by a nonresident father for the 
wrongful death of his child dismissed by a 
federal court on the ground that the divorced 
and resident mother was a necessary party 
plaintiff and her joinder as such would destroy 
the federal jurisdiction based upon diversity of 
citizenship may be refiled by the parents in a 
state court within a year after such dismissal. 
Jamison v. Memphis Transit Management Co., 
381 F.2d 670, 1967 U.S. App. LEXIS 5416 (6th 
Cir. Tenn. 1967). 

Although a plaintiffs right of action for dam- 
ages against a nonresident motorist, where his 
case is dismissed by a federal district court 
because filed in the wrong district, might be 
saved by this section, his right to service of 
process under § 20-2-203 et seq. would not be 


GENERAL PROVISIONS 


28-1-105 


extended beyond the one year limit of that act. 
Ptaszynki v. Ferrell, 277 F. Supp. 969, 1967 
U.S. Dist. LEXIS 7519 (E.D. Tenn. 1967). 

Dismissal for lack of venue is not a dismissal 
on the merits. Burton v. Borden Foods Co., 494 
S.W.2d 775, 1972 Tenn. LEXIS 309 (Tenn. 
1972). 

Failure of plaintiffs to file a personal injury 
action in the proper venue did not preclude the 
application of this section, allowing refiling of 
the action, since the adverse parties were given 
actual notice of the plaintiffs’ claims against 
them. Henley v. Cobb, 916 S.W.2d 915, 1996 
Tenn. LEXIS 118 (Tenn. 1996). 


52. —Papers Lost. 

This statute includes a case where the prior 
suit was dismissed because the papers were 
lost and not supplied when the case was regu- 
larly reached and called for trial. Cole v. Nash- 
ville, 45 Tenn. 639, 1868 Tenn. LEXIS 56 
(1868). 

Where, before the judgment was barred by 
the statute of limitations, the plaintiff made 
proper affidavit of the destruction of the jus- 
tice’s (now general sessions court’s) docket and 
papers, for the purpose of procuring the issu- 
ance of an execution, but the justice made no 
affidavit, and the execution was issued and 
levied on property, but was quashed and super- 
seded under a certiorari and supersedeas, an- 
other execution may be issued, upon the justice 
making the required affidavit, at any time 
within one year after the prior execution was so 
quashed, though the judgment would have 
been barred by the statute of limitations, but 
for such prior proceedings. Such summary pro- 
ceeding is an “action” in the sense of this 
statute. Thomas v. Pointer, 82 Tenn. 3438, 1884 
Tenn. LEXIS 133 (1884). 


53. —Want of Due Prosecution. 

This statute includes a dismissal for want of 
due prosecution. Madison v. New Lumber Co., 3 
Tenn. Civ. App. (3 Higgins) 1 (1912); Rye v. 
Dupont Rayon Co., 163 Tenn. 95, 40 S.W.2d 
1041, 1931 Tenn. LEXIS 92 (1931). 

This statute applies in case of a judgment of 
dismissal by reason of default. Nash v. Davis, 3 
Tenn. Civ. App. 634 (1918). 


54. —Dismissal Without Prejudice. 

Where a judge of the federal court directed a 
verdict for the defendant on the ground that 
plaintiffs claim grew out of a written contract 
instead of an oral contract as declared, and 
ordered that the judgment should be without 
prejudice to a future suit, a suit by the plaintiff 
in the written contract was not barred. Condon 
v. Knoxville, C. G. & L. R. Co., 35 S.W. 781, 1895 
Tenn. Ch. App. LEXIS 24 (1895). 

The chancellor, before any decretal order and 
in the absence of cross bill or counterclaim, can 
dismiss a suit in equity without prejudice after 
it has been taken under advisement by him. 
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Roberts v. N.C. & S.L. Ry., 6 Tenn. Civ. App. (6 
Higgins) 149 (1915), overruled, National Linen 
Service Corp. v. Teichner, 213 Tenn. 407, 374 
S.W.2d 377, 1964 Tenn. LEXIS 400 (1964). 

Suit dismissed without prejudice for failure 
of both parties to prosecute diligently could be 
brought again within one year. Flournoy v. 
Brown, 216 Tenn. 166, 391 S.W.2d 617, 1965 
Tenn. LEXIS 569 (1965). 

Where wrongful death action was com- 
menced initially within one year after the cause 
of action arose, was dismissed without preju- 
dice and then was refiled within one year after 
such dismissal and where subsequently the 
present plaintiff was substituted with the same 
effect as if the refiled action had been com- 
menced in the name of the real party in inter- 
est, the action was not barred by the statute of 
limitations. Caldwell v. Metcalfe, 458 F. Supp. 
847, 1977 U.S. Dist. LEXIS 12616 (E.D. Tenn. 
1977). 


55. —Motion in Arrest of Judgment. 

The provision in this section entitling the 
plaintiff to commence a new action, within one 
year after the arrest of the judgment in his 
favor, was primarily intended to prevent the 
bar of the statute of limitations in the cases 
mentioned, but it necessarily implies the exis- 
tence of a cause of action otherwise valid and, 
moreover, contemplates a case wherein a mo- 
tion in arrest of judgment was granted for 
matter of substance. Louisville & N. R. Co. v. 
Beasley, 123 Tenn. 629, 134 S.W. 306, 1910 
Tenn. LEXIS 31 (1911). 


56. —Death of Plaintiff. 

Where the action abates by the death of the 
plaintiff, a new action may be brought within a 
year after such death, because such case is 
within the equity of the statute. Norment v. 
Smith, 20 Tenn. 46, 1839 Tenn. LEXIS 8 (1839); 
Jones v. Preston, 40 Tenn. 161, 1859 Tenn. 
LEXIS 42 (1859); Anderson v. Bedford, 44 Tenn. 
464, 1867 Tenn. LEXIS 70 (1867); Stuber v. 
Louisville & N. R. Co., 118 Tenn. 305, 87 S.W. 
411, 1904 Tenn. LEXIS 28 (1904); Rye v. Du- 
pont Rayon Co., 163 Tenn. 95, 40 S.W.2d 1041, 
1931 Tenn. LEXIS 92 (1931). 


57. —Appellate Court’s Reversal of Judg- 
ment on Writs of Certiorari and Su- 
persedeas and Dismissal of Motion. 

Where, upon motion, a judgment was recov- 
ered in the county court against the adminis- 
trator of the deceased clerk of that court and 
the sureties on the clerk’s bond, and defendants 
afterwards undertook, by writs of certiorari 
and supersedeas, to remove the cause into the 
circuit court for a new trial, which writs were 
there dismissed on motion of plaintiffs, and 
thereupon defendants appealed in error to the 

Supreme Court, where the proceedings below 

were reversed, and the motion dismissed, such 

judgment of reversal and dismissal was not on 


LIMITATION OF ACTIONS 


462 


the merits, because (1) it was not a dismissal of 
plaintiffs’ cause of action, but of the motion, 
and (2) the motion would not lie against defen- 
dants on account of the death of the clerk, in 
which case the remedy is alone by an ordinary 
action. Fowlkes v. State, 82 Tenn. 14, 1884 
Tenn. LEXIS 98 (1884). 


58. —Champerty. 

Where a suit is dismissed on account of the 
complainant’s champerty, this statute does not 
apply, and a new suit cannot be commenced 
within one year, so as to prevent the bar of the 
statute of limitations. Anderson v. Bedford, 44 
Tenn. 464, 1867 Tenn. LEXIS 70 (1867). See 
Vincent v. Ashley, 24 Tenn. 593, 1845 Tenn. 
LEXIS 140 (1845); Sweet v. Chattanooga Elec. 
Light Co., 97 Tenn. 252, 36 S.W. 1090, 1896 
Tenn. LEXIS 135 (1896), questioned, Henley v. 
Cobb, 916 S.W.2d 915, 1996 Tenn. LEXIS 118 
(Tenn. 1996), overruled, Burns v. Peoples Tel. & 
Tel. Co., 161 Tenn. 382, 33 S.W.2d 76, 1930 
Tenn. LEXIS 16 (1930), questioned, Myers v. 
Hurst Constr. Co., 1997 Tenn. App. LEXIS 150 
(Tenn. Ct. App. Mar. 5, 1997), questioned, 
Green v. Prince, 53 Tenn. App. 541, 385 S.W.2d 
127, 1964 Tenn. App. LEXIS 120, 1964 Tenn. 
App. LEXIS 121 (Tenn. Ct. App. 1964), ques- 
tioned, Moore v. Fields, 464 F.2d 549, 1972 U.S. 
App. LEXIS 8221 (6th Cir. Tenn. 1972). 


59. —Workers’ Compensation. 

Where trial court dismissed the petition of a 
worker for compensation upon the finding that 
the refusal of the worker to undergo an opera- 
tion for hernia was unreasonable and the order 
dismissing the suit recited that “recovery 
should be denied until such time as petitioner 
would submit to said surgical operation to have 
said hernia repaired,” a second suit within one 
year after such dismissal but more than one 
year after the accident was not barred by the 
statute of limitations but fell within the clause 
of this section which provides that a new action 
may be brought within one year after an incon- 
clusive judgment of dismissal. Blevins v. Pear- 
son Hardwood Flooring Co., 176 Tenn. 606, 144 
S.W.2d 781, 1940 Tenn. LEXIS 107 (1940). 


60. —Dismissal for Defective Service. 

An action for damages for pollution of wells 
by escaping gasoline was not barred by § 28-3- 
105 although the action was not instituted 
within three years from the discovery of the 
pollution where a prior action, instituted sea- 
sonably, had been dismissed on plea in abate- 
ment on the ground of defective service upon a 
corporate agent and the subsequent action in- 
stituted within one year of dismissal. Sinclair 
Refining Co. v. Bennett, 123 F.2d 884, 1941 U.S. 
App. LEXIS 2842 (6th Cir. Tenn. 1941). 

In an action for wrongful death, where the 
plaintiff and defendants lived in different coun- 
ties, and defendant filed cross action and had 
summons served on plaintiff, the trial judge 
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correctly sustained motion to quash the sum- 
mons issued by the clerk of the circuit court 
where the original action was commenced to a 
sheriff in a different county. Nunn v. Walker, 
186 Tenn. 685, 212 S.W.2d 665, 1948 Tenn. 
LEXIS 602 (1948). 


61. —Directed Verdict — Effect. 

Where plaintiff sued coal company and its 
alleged employee for damages, and court fol- 
lowing submission of plaintiffs case sustained 
a motion for a directed verdict in favor of coal 
company and plaintiff took a voluntary nonsuit 
as to the employee the plaintiff could not there- 
after on the basis of this section file a second 
suit against the coal company. Patterson v. 
Ridenour, 196 Tenn. 23, 263 S.W.2d 537, 1953 
Tenn. LEXIS 401 (1953), superseded by statute 
as stated in, Frank Rudy Heirs Assocs. v. 
Sholodge, Inc., 967 S.W.2d 810, 1997 Tenn. App. 
LEXIS 162 (Tenn. Ct. App. 1997). 


62. Period for Filing New Suit. 

The new suit or any subsequent suit must be 
instituted within one year after the termina- 
tion of the action brought within the period 
limited by the statute of limitations. Turner v. 
N. C. & S. L. Railway, 199 Tenn. 137, 285 
S.W.2d 122, 1955 Tenn. LEXIS 437, 54 A.L.R.2d 
1225 (1955). 

In third action for breach of warranty against 
manufacturer brought within one year of sec- 
ond action which was brought within one year 
of first action which was brought within four 
years of delivery of motor home under § 47-2- 
725, third suit was barred because second suit 
was begun more than four years after delivery, 
and suit allowed under this section must be one 
following action begun within four years under 
§ 47-2-725, here the first action only. Poppen- 
heimer v. Bluff City Motor Homes, etc., 658 
S.W.2d 106, 1983 Tenn. App. LEXIS 713 (Tenn. 
Ct. App. 1983). 

Where plaintiffs second pro se medical mal- 
practice complaint was filed within one year of 
the date of the voluntary dismissal of her first 
complaint, this was timely under the saving 
statute, T.C.A. 28-1-105(a); however, where the 
second complaint was not served on the defen- 
dants within one year of filing and plaintiff 
could not rely on the saving statute, the com- 
plaint was properly dismissed as untimely. 
Slone v. Mitchell, 205 S.W.3d 469, 2005 Tenn. 
App. LEXIS 819 (Tenn. Ct. App. 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 586 
(Tenn. June 26, 2006). 

T.C.A. § 29-26-121 does not change the tra- 
ditional definition of commencement under 
Tenn. R. Civ. P. 3; therefore, although the pre- 
suit notice requirements must be given, unless 
properly excused, a failure to satisfy them be- 
fore the filing of a complaint does not prevent 
that filing from being considered a commence- 
ment within the meaning of § 29-26-121(c). 
Therefore, a refiled medical malpractice case 
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should not have been dismissed based on an 
allegation that the pre-suit notice requirements 
were not met in the original filing because, 
despite nonsuiting a first lawsuit, a second 
lawsuit was commenced within the one year 
time period provided for in T.C.A. § 28-1-105. 
Cartwright v. DMC-Memphis Inc., 468 S.W.3d 
517, 2014 Tenn. App. LEXIS 796 (Tenn. Ct. 
App. Dec. 9, 2014), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 347 (Tenn. Apr. 14, 2015). 
In a case arising from an automobile acci- 
dent, damages should not have been awarded 
for personal injuries because an insurer’s claim 
was not made until after the statute of limita- 
tions had run, and an appeal to the circuit court 
from the general sessions court did not extend 
the limitations period; in such an appeal, the 
Tennessee Rules of Civil Procedure did not 
expand the circuit court’s jurisdiction. The sav- 
ings statute did not permit the insurer to refile 
the previous action and rely upon the original 
filing of the lawsuit in order to add a claim for 
personal injuries. State Farm Mut. Auto. Ins. 
Co. v. Blondin, — S.W.38d —, 2016 Tenn. App. 
LEXIS 189 (Tenn. Ct. App. Mar. 14, 2016). 


63. —Former Suit Pending. 

Where the evidence is uncontroverted that 
the former suit was not dismissed at the time of 
the institution of such later suit, but is still 
pending, it is proper for the court to direct a 
verdict in favor of the defendant. Seymour v. 
Southern R. Co., 117 Tenn. 98, 98 S.W. 174, 
1906 Tenn. LEXIS 34 (1906). 


64. —Death of Plaintiff. 

The new suit, after prior suit has abated by 
death of the plaintiff, must be brought within a 
year from the plaintiffs death, and it is not 
sufficient that new suit be brought within a 
year from the suggestion of his death and the 
record of abatement made. Norment v. Smith, 
20 Tenn. 46, 1839 Tenn. LEXIS 8 (1839). 


65. —Hiatus in Process. 

Judgment of dismissal or discontinuance for 
hiatus in the issuance of pluries summons is 
necessary to terminate the suit, and a new suit 
may be brought within one year from such 
judgment, or from the last day the pluries 
summons could have been issued and served so 
as to be returnable to the next term. Cherry v. 
Mississippi Valley Ins. Co., 84 Tenn. 292, 1886 
Tenn. LEXIS 99 (1886). 

Where, within the time allowed by the stat- 
ute of limitations, plaintiff obtained a judgment 
on a note against two defendants, one of whom 
had not been served with process, the judgment 
was void as to defendant not served, and had 
the legal effect of a judgment against plaintiff, 
as an informal dismissal of the action not 
affecting the merits of the cause, entitling 
plaintiff to bring a new action within one year, 
although plaintiffs claim was barred by the 
statute of limitations before the new suit was 
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brought. Galbraith v. Kirby, 21 Tenn. App. 303, 
109 S.W.2d 1168, 1937 Tenn. App. LEXIS 35 
(Tenn. Ct. App. 1937). 


66. —Voluntary Nonsuit After Reversal 
and Remandment. 

Plaintiff, who obtained a judgment which 
was reversed with remandment for new trial, 
and who, after the remandment, took a volun- 
tary nonsuit, may commence a new action 
within one year after such nonsuit, and is not 
required to commence such action within one 
year from the reversal and remandment, as the 
word “reversed” in this statute means a rever- 
sal of the judgment nisi that terminates, in the 
appellate court, the suit without an adjudica- 
tion of the merits, and not a reversal with a 
remandment for a new trial. Nashville, C. & S. 
L. R. Co. v. Bolton, 134 Tenn. 447, 184 S.W. 9, 
1915 Tenn. LEXIS 170 (1916). 


67. —Third Suit After Two Voluntary Non- 
suits. 

Where the plaintiff in a personal injury case 
voluntarily took nonsuit because the action was 
filed in the wrong county, and the second suit 
was dismissed because she failed to file a dec- 
laration and the third suit was filed more than 
a year after the first action the case was barred 
notwithstanding it was filed within the one 
year period from the second suit, but which was 
more than one year after the first action was 
nonsuited. Boyce v. Southern R.R., 5 Tenn. Civ. 
App. (5 Higgins) 140 (1914). 

In a personal injury case, the first nonsuit 
was entered more than one year after the 
institution of the suit, and the second nonsuit 
was entered about one year thereafter, and 
within a few days thereafter, the third suit was 
instituted. Such third suit was not instituted 
within one year after the termination of the 
action that was brought within the time limited 
by the statute of limitations. Reed v. Cincin- 
nati, N. O. & T. P. R. Co., 186 Tenn. 499, 190 
S.W. 458, 1916 Tenn. LEXIS 154 (1916). See 
Boyce v. Southern R.R., 5 Tenn. Civ. App. (5 
Higgins) 140 (1914). 

Action for damages against railroad company 
for death of plaintiffs husband filed within one 
year after voluntary nonsuit on similar action 
which in turn was filed within one year of 
similar disposition of action brought within the 
one year period of limitation was barred by the 
statute of limitations where the last action was 
not brought within one year of the disposition of 
the action brought within the period of limita- 
tion. Turner v. N. C. & S. L. Railway, 199 Tenn. 
137, 285 S.W.2d 122, 1955 Tenn. LEXIS 437, 54 
A.L.R.2d 1225 (1955). 

Where two actions were brought within the 
period of the statute of limitations with an 
inconclusive dismissal of both by voluntary 
nonsuit, a third action brought within one year 
of the dismissal of the second suit was within 
the provisions of this section the second action 
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having been brought independently of any 
rights afforded the plaintiff under this section. 
Balsinger v. Gass, 214 Tenn. 343, 379 S.W.2d 
800, 1964 Tenn. LEXIS 483 (1964). 

The failure to bring a third action within one 
year following the voluntary dismissal of the 
initial suit results in the case being time 
barred, notwithstanding the fact that the third 
suit was filed within one year of the voluntary 
dismissal of the second suit. Creed v. Valentine, 
967 S.W.2d 325, 1997 Tenn. App. LEXIS 568 
(Tenn. Ct. App. 1997). 


68. —Second Suit Within Limitations. 

A suit on insurance policy brought within six 
years after accrual of cause of action is not 
barred simply because a former suit was dis- 
missed without prejudice more than a year 
prior thereto. Dushan v. Metropolitan Life Ins. 
Co., 14 Tenn. App. 422, — S.W.2d —, 1931 Tenn. 
App. LEXIS 53 (Tenn. Ct. App. 1931). 

Where complainant in present case had filed 
cross-bill claiming disputed property in action 
between other parties and the former suit was 
dismissed without prejudice, complainant 
could bring a new action over one year after 
dismissal without being barred by this section 
if within seven year limit in § 28-2-102. Win- 
born v. Alexander, 39 Tenn. App. 1, 279 S.W.2d 
718, 1954 Tenn. App. LEXIS 155 (Tenn. Ct. 
App. 1954). 

Where plaintiffs’ counsel told the clerk prior 
to trial that plaintiffs desired to take a volun- 
tary nonsuit but where written notice of the 
dismissal was not filed pursuant to Tenn. R. 
Civ. P. 41.01 until several months later, the 
court was without authority to make such writ- 
ten notice effective retrospectively to the date of 
the conversation between counsel and the 
clerk, hence a second suit filed within one year 
of the filing of the written notice of nonsuit was 
timely under the requirements of this section. 
Snell v. Leffew, 558 S.W.2d 849, 1977 Tenn. 
App. LEXIS 315 (Tenn. Ct. App. 1977). 

This section accords a plaintiff who files his 
second action within one year of the voluntary 
non-suit of his first suit the same procedural 
and substantive benefits which were available 
to the plaintiff in the first action. (citing also 
Tenn. R. Civ. P. 15). Energy Sav. Products, Inc. 
v. Carney, 737 S.W.2d 783, 1987 Tenn. App. 
LEXIS 2799 (Tenn. Ct. App. 1987). 


69. —Estoppel. 

The “saving statute,” is available to a plain- 
tiff who files his second action within one year 
of the voluntary nonsuit of his first suit even 
though that first suit was not filed within the 
period fixed by the appropriate statute of limi- 
tations, provided, the facts and circumstances 
are such that the defendant is estopped to 
assert that the filing of the first action was 
tardy. Dukes v. Montgomery County Nursing 
Home, 639 S.W.2d 910, 1982 Tenn. LEXIS 349 
(Tenn. 1982). 


465 


70. —Fraudulent Concealment of Cause. 

Plaintiffs contention that the fraudulent con- 
cealment of the cause of action by the defen- 
dants suspended the running of the statute, 
could not be sustained where it appears that 
plaintiff testified to having brought a former 
suit against same defendants more than one 
year before present action was brought. Hud- 
son v. Shoulders, 22 Tenn. App. 301, 122 S.W.2d 
817, 1938 Tenn. App. LEXIS 29 (Tenn. Ct. App. 
1938). 


71. —Application to State. 

This section providing for the commencement 
of a new suit within one year does not apply to 
the state. Williams v. Cravens, 31 Tenn. App. 
246, 214 S.W.2d 57, 1948 Tenn. App. LEXIS 88 
(Tenn. Ct. App. 1948). 

Where commencement of tax suit cut off 
defense of statute of limitations, right of state 
to collect these taxes was not lost by dismissal 
of suit, since within a reasonable time state 
could have instituted another suit for the taxes, 
the right not being limited by this section, but 
by doctrine of laches. Williams v. Cravens, 31 
Tenn. App. 246, 214 S.W.2d 57, 1948 Tenn. App. 
LEXIS 88 (Tenn. Ct. App. 1948). 

Construing the language of this savings stat- 
ute strictly, it cannot be applied against the 
state because it does not specifically name the 
state. Statutes permitting suits against the 
state must be strictly construed, and general 
procedural statutes do not apply against the 
state unless the state’s specifically named in 
the statute. AMC Mortg. Co. v. Tennessee Dep’t 
of Revenue (In re AMC Mortg. Co.), 213 F.3d 
917, 2000 FED App. 175P, 2000 U.S. App. 
LEXIS 11751 (6th Cir. Tenn. 2000). 


72. Procedure and Practice. 


73. —Burden of Proof. 

Where the plaintiff in an action prima facie 
barred by lapse of time relies upon the com- 
mencement of a former action and a dismissal 
thereof within one year before the commence- 
ment of the second action, the burden rests 
upon him to show that the former action was 
“commenced.” East Tennessee Coal Co. v. Dan- 
iel, 100 Tenn. 65, 42 S.W. 1062, 1897 Tenn. 
LEXIS 89 (1897). 

When the plaintiffs declaration shows on its 
face that the claim sued on is barred by the 
statute of limitations, a plea interposed by the 
defendant will shift the burden of producing 
evidence to the plaintiff who must produce 
evidence to show that the suit falls in the 
savings clause; but where the plaintiff antici- 
pates the defense and alleges facts in his dec- 
laration which would bring his cause of action 
within the saving statute and these facts are 
not specifically denied by defendant, plaintiff is 
relieved of the statutory bar and need not 
produce any proof pertaining thereto. Knox 
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County v. Moncier, 224 Tenn. 361, 455 S.W.2d 
153, 1970 Tenn. LEXIS 334 (1970). 


74. —Pleading Defense of Limitations. 

Chancery court, dismissing suit because rem- 
edy is at law, may enjoin reliance on statute of 
limitations in a court of law for the period of 
pendency of the bill, especially where the want 
of jurisdiction in the chancery court was not so 
clear that the bringing of the suit therein would 
show such gross negligence and indifference as 
to exclude the plaintiff from the benefit of this 
section. Smith v. McNeal, 109 U.S. 426, 3S. Ct. 
319, 27 L. Ed. 986, 1883 U.S. LEXIS 985 (1883). 

Where, after the plea of the statute of limi- 
tations, the plaintiff amended his declaration 
showing that there was a former suit in which 
he took a nonsuit without its being determined 
upon the merits, and the defendant did not 
plead the limitation to the amended declara- 
tion, he. waived the defense thereof, and could 
not raise it by motion in arrest of judgment. 
Carolina, C. & O. R. Co. v. Mumpower, 205 F. 
872, 1913 U.S. App. LEXIS 1505 (6th Cir. Tenn. 
1913). 

Where the declaration avers not only an 
original cause of action, but the bringing of suit 
thereon within one year after its accrual, and 
that the same was dismissed without a trial 
upon the merits, within one year next before 
the present suit was instituted, a simple plea 
thereto “that the cause of action arose more 
than one year before the bringing of this suit,” 
presents no defense, for the unanswered aver- 
ment of the declaration, which is admitted 
under the rules of pleading, constituted a suf- 
ficient answer to the plea. Railroad v. Harris, 
101 Tenn. 527, 47 S.W. 1096, 1898 Tenn. LEXIS 
100 (1898); Holliston Mills of Tennessee v. 
McGuffin, 177 Tenn. 1, 145 S.W.2d 1, 1940 
Tenn. LEXIS 4 (1940). 

Where in an action for personal injuries the 
plaintiff alleged the bringing of a former suit 
and its dismissal by nonsuit and the bringing of 
the present suit within 12 months thereafter 
and the plea filed by defendant raising such 
issue simply alleged that “plaintiffs alleged 
cause of action, if any, accrued more than one 
year before the institution of this suit, and 
more than one year before the institution of 
original suit, and defendant here pleads and 
relies upon the one year statute of limitations 
as a complete bar,” the filing of such plea did 
not put upon the plaintiff the burden of making 
proof to sustain the averments of the declara- 
tion in this regard. Holliston Mills of Tennessee 
v. McGuffin, 177 Tenn. 1, 145 S.W.2d 1, 1940 
Tenn. LEXIS 4 (1940). 


75. —Injunction Suspending Statute of 
Limitations. 

Where the chancery court dismisses the bill 
because the complainant’s remedy is at law, it 
may, by its decree of dismissal, enjoin the 
defendant from pleading and relying on the 
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statute of limitations during the pendency of 
the bill, as a defense to an action which may be 
brought at law. Love v. White, 5 Tenn. 210, 1817 
Tenn. LEXIS 100 (1817); Swift & Co. v. Mem- 
phis Cold Storage Warehouse Co., 128 Tenn. 82, 
158 S.W. 480, 1913 Tenn. LEXIS 27 (1913). 


76. —Objections. 

Where a nonsuit is taken and a new action 
brought, in order that a defendant may take 
advantage of any qualifications to this section, 
it must affirmatively appear that the errors 
complained of were brought to the attention of 
the trial court. Sears-Roebuck & Co. v. Finney, 
169 Tenn. 547, 89 S.W.2d 749, 1935 Tenn. 
LEXIS 81 (1936). 


77. —Failure of Record to Show. 

The statute of limitations was a good defense 
to a malpractice action by the plaintiff where he 
did not read into evidence the record of a former 
suit between the same parties on the same facts 
wherein the plaintiff had taken a voluntary 
nonsuit. Hudson vy. Shoulders, 22 Tenn. App. 
301, 122 S.W.2d 817, 1938 Tenn. App. LEXIS 29 
(Tenn. Ct. App. 1938). 


78. —Authority of Attorney. 

An attorney has implied authority to agree to 
a dismissal or nonsuit which does not bar the 
right of the client to sue again but has no 
implied authority to release a claim or cause of 
action or otherwise give up the rights of the 
client. Long v. Kirby-Smith, 40 Tenn. App. 446, 
292 S.W.2d 216, 1956 Tenn. App. LEXIS 155 
(Tenn. Ct. App. 1956), superseded by statute as 
stated in, Lovelace v. State, — S.W.2d —, 1989 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
Mar. 9, 1989). 


79. —Sufficiency of Complaint. 

A corporate complaint signed by its nonlaw- 
yer president was invalid since it did not meet 
the requirement of Tenn. R. Civ. P. 11, that it be 
signed by an attorney of record or the party, and 
the defect in the filing was not cured by the 
subsequent filing of a notice of appearance by 
the corporation’s attorney. Old Hickory Eng’g & 
Mach. Co. v. Henry, 937 S.W.2d 782, 1996 Tenn. 
LEXIS 515 (Tenn. 1996). 


80. —Tolling Agreement. 

Tennessee savings statute applied to save an 
action because the action was filed by a former 
client within the extended statute of limita- 
tions set by a tolling agreement between the 
client and the client’s former legal counsel. 
Furthermore, the action was voluntarily non- 
suited and was refiled within one year, but after 
the extended statute of limitations in the toll- 
ing agreement. Circle C Constr., LLC v. Nilsen, 
484 S.W.3d 914, 2016 Tenn. LEXIS 170 (Tenn. 
Mar. 7, 2016). 


81. Savings Statute. 
Causes of action under the Tennessee Con- 
sumer Protection Act of 1977, T.C.A. § 47-18- 
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101 et seq., set forth in the subsequent com- 
plaint, did not arise in any sense from the 
alteration or improper preparation of hospital 
records. The district court properly concluded 
that the claims in the two complaints were not 
related closely enough to each other, and did 
not arise from the same set of operative facts, so 
as to give proper notice to the hospital regard- 
ing the nature of the complaints; as a result, 
the second complaint ‘could not be deemed 
timely even through operation of Tennessee’s 
savings statute. Scott v. Mem’l Health Care 
Sys., — F.3d —, 2016 FED App. 492N, 2016 
U.S. App. LEXIS 15630 (6th Cir. Aug. 22, 2016). 

Tennessee savings statute applied to save an 
action because the action was filed by a former 
client within the extended statute of limita- 
tions set by a tolling agreement between the 
client and the client’s former legal counsel. 
Furthermore, the action was voluntarily non- 
suited and was refiled within one year, but after 
the extended statute of limitations in the toll- 
ing agreement. Circle C Constr., LLC v. Nilsen, 
484 S.W.3d 914, 2016 Tenn. LEXIS 170 (Tenn. 
Mar. 7, 2016). 

Tennessee’s general savings statutes provide 
plaintiffs with additional time to refile a com- 
plaint after the dismissal of previous action. 
However, these general savings statutes are 
inapplicable to suits against the State of Ten- 
nessee or other governmental entities. Jackson 
v. City of Cleveland, — S.W.3d —, 2016 Tenn. 
App. LEXIS 606 (Tenn. Ct. App. Aug. 22, 2016). 

Tennessee saving statute did not operate to 
save the lawsuit because the third refiling was 
filed outside the one year saving period and 
after the statute of limitations had expired and, 
because the saving statute itself barred the 
customer’s third case, the trial court’s focus on 
the improper service of process in the second 
case was unnecessary. Greenwood v. Nat'l Den- 
tex Corp., — S.W.3d —, 2016 Tenn. App. LEXIS 
639 (Tenn. Ct. App. Aug. 30, 2016). 

Absent application of the savings statute, 
appellant’s lawsuit would be time-barred, but 
his reliance on the savings statute was mis- 
placed because application of the statute would 
run afoul of the doctrine of sovereign immunity; 
given Tennessee precedent holding that the 
savings statute did not apply to save claims 
against governmental entities, the savings 
statute was unavailable to allow the mainte- 
nance of appellant’s lawsuit against appellee, 
and the trial court’s dismissal of the complaint 
was justified. Clark v. Metro. Gov’t of Nashville, 
— $.W.3d —, 2017 Tenn. App. LEXIS 226 
(Tenn. Ct. App. Apr. 3, 2017). 

Even assuming that the savings statute was 
somehow available, the trial court did not err in 
dismissing the case because at the time the 
trial court’s order of dismissal was entered, 
over a year had elapsed from the filing of the 
complaint without any issuance of process. 
Clark v. Metro. Gov’t of Nashville, — S.W.3d —, 
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2017 Tenn. App. LEXIS 226 (Tenn. Ct. App. Apr. 
3, 2017). 


28-1-106. Accrual of right if person under eighteen years of age, 
adjudicated incompetent, or lacking capacity. 


(a) If the person entitled to commence an action is, at the time the cause of 
action accrued, either under eighteen (18) years of age, or adjudicated 
incompetent, such person, or such person’s representatives and privies, as the 
case may be, may commence the action, after legal rights are restored, within 
the time of limitation for the particular cause of action, unless it exceeds three 
(3) years, and in that case within three (3) years from restoration of legal 
rights. 

(b) Persons over the age of eighteen (18) years of age are presumed 
competent. 

(c)(1) If the person entitled to commence an action, at the time the cause of 

action accrued, lacks capacity, such person or such person’s representatives 

and privies, as the case may be, may commence the action, after removal of 
such incapacity, within the time of limitation for the particular cause of 

action, unless it exceeds three (3) years, and in that case within three (3) 

years from removal of such incapacity, except as provided for in subdivision 

(c)(2). 

(2) Any individual with court-ordered fiduciary responsibility towards a 
person who lacks capacity, or any individual who possesses the legal right to 
bring suit on behalf of a person who lacks capacity, shall commence the 
action on behalf of that person within the applicable statute of limitations 
and may not rely on any tolling of the statute of limitations, unless that 
individual can establish by clear and convincing evidence that the individual 
did not and could not reasonably have known of the accrued cause of action. 

(3) Any person asserting lack of capacity and the lack of a fiduciary or 
other representative who knew or reasonably should have known of the 
accrued cause of action shall have the burden of proving the existence of such 
facts. 

(4) Nothing in this subsection (c) shall affect or toll any statute of repose 
within this code. 

(d) For purposes of this section, the term “person who lacks capacity” means 
and shall be interpreted consistently with the term “person of unsound mind” 
as found in this section prior to its amendment by Chapter 47 of the Public Acts 
of 2011. 


History. 

Code 1858, § 2757 (deriv. Acts 1715, ch. 27, 
e Ge tai1esche 25, $s" 1,12: 1823"ch 1679" 1; 
1827, ch. 75); Acts 1901, ch. 15, §° 1; Shan., 
§ 4448; mod. Code 19382, § 8574; Acts 1971, ch. 
162, § 2; T.C.A. (orig. ed.), § 28-107; Acts 2011, 
ch. 47, § 17; 2016, ch. 932, § 1. 


Compiler’s Notes. 
Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 


or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
ree ihe 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 

Acts 2016, ch. 932, § 2 provided that the act, 
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which amended this section, shall apply only to 
causes of action filed on or after April 27, 2016. 


Section to Section References. 

Sections 28-1-106 — 28-1-108 are referred to 
in § 29-20-104. 

This section is referred to in §§ 28-1-107, 
32-4-108. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 325, 352. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, §§ 2, 25, 39, 56, 63; 5 Tenn. 
Juris., Beneficial and Benevolent Associations, 
$§ 26, 30, 32; 14 Tenn. Juris., Guardian and 
Ward, § 32; 18 Tenn. Juris., Limitations of 
Actions, §§ 4, 20, 25; 18 Tenn. Juris., Mental 
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Illness, etc., §§ 8, 14; 19 Tenn. Juris., Negli- 
gence, § 14; 20 Tenn. Juris., Physicians and 
Surgeons, § 8; 25 Tenn. Juris., Wills, § 60. 


Law Reviews. 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
593. 

Day on Torts: Can a Minor Sue for Pre- 
majority Medical Expenses? (John A. Day), 43 
Tenn B.J. 29 (2007). > 

Domestic Relations — 1963 Tennessee Sur- 
vey (T. A. Smedley), 17 Vand. L. Rev. 1039. 
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1. Constitutionality. 

Acts of 1901, ch. 15 which repealed a part of 
this section which provided for the protection of 
persons living beyond the limits of the United 
States and the territories thereof, was consti- 
tutional because it did not cut off all rights of 
action immediately, but gave to persons for- 
merly beyond the limits of the United States 


the full period of the statute of limitations after 
the enactment thereof in which to bring suits. 
Jones v. Coal Creek Mining & Mfg. Co., 133 
Tenn. 159, 180 S.W. 179, 1915 Tenn. LEXIS 83 
(1915). 

The Legal Responsibility Act of 1971 (amend- 
ing §§ 23-1201 (now § 29-31-101), 28-1-106, 
39-1003 (now § 39-17-310), 39-3706 (repealed), 
57-3-210) is not unconstitutional as being ret- 
rospective. Arnold v. Davis, 503 S.W.2d 100, 
1973 Tenn. LEXIS 483 (Tenn. 1973). 


2. Purpose and Policy. 

The right of action of a person under disabil- 
ity is protected against lapse of time by this 
section. Hatcher v. State, 24 Tenn. App. 213, 
142 S.W.2d 326, 1940 Tenn. App. LEXIS 27 
(Tenn. Ct. App. 1940). 

The Products Liability Act suggests that 
there is a general legislative policy not to in- 
clude minors in the operation of restrictive 
statutes of limitations and thus supports the 
view that § 29-26-116 was not intended to 
supersede the legal disability statute in the 
case of minors. Parlato v. Howe, 470 F. Supp. 
996, 1979 U.S. Dist. LEXIS 12922 (E.D. Tenn. 
1979). 

The legal disability statute represents a long- 
standing policy of the state of Tennessee to 
protect potential causes of actions by minors 
during the period of their minority. Parlato v. 
Howe, 470 F. Supp. 996, 1979 U.S. Dist. LEXIS 
12922 (E.D. Tenn. 1979). 

The exclusion of minors from the operation of 
the products liability statute of limitations, 
§ 29-28-103 renders it extremely unlikely that 
the legislature intended to include minors in 
the operation of § 29-26-116. Parlato v. Howe, 
470 F. Supp. 996, 1979 U.S. Dist. LEXIS 12922 
(E.D. Tenn. 1979). 

Any further liberalization of this section is 
properly a legislative prerogative. Jane Doe Av. 
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Coffee County Bd. of Educ., 852 S.W.2d 899, 
1992 Tenn. App. LEXIS 1019 (Tenn. Ct. App. 
1992): 

A patient who was able to manage her per- 
sonal affairs and understand her legal rights 
and liabilities, was not entitled to an extension 
of the statute of limitations under T.C.A. § 28- 
1-106. Crawford v. Beatty, 108 S.W.3d 877, 2003 
Tenn. App. LEXIS 19 (Tenn. Ct. App. 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 543 (Tenn. June 2, 2008). 


3. Construction. 

T.C.A. § 28-1-106 clearly provides that the 
period of mental incompetency is not charge- 
able, from a statute of limitations standpoint, 
against such person’s representatives and priv- 
ies; “the person entitled to commence an ac- 
tion,” as that language is used in the statute, 
refers to the person under the disability and not 
to one who holds his or her power of attorney. 
Sullivan v. Chattanooga Med. Investors, LP, — 
S.W.3d —, 2006 Tenn. App. LEXIS 55 (Tenn. Ct. 
App. Jan. 26, 2006), affd, Sullivan v. Chatta- 
nooga Med. Investors, 221 S.W.3d 506, 2007 
Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 


4. Construction with Other Statutes. 

Section 29-26-116 does not eliminate the spe- 
cial rights of minors under § 28-1-106. Braden 
v. Yoder, 592 S.W.2d 896, 1979 Tenn. App. 
LEXIS 366 (Tenn. Ct. App. 1979), overruled, 
Calaway ex rel. Calaway v. Schucker, 193 
S.W.3d 509, 2005 Tenn. LEXIS 1061 (Tenn. 
2005), overruled, Walker v. Lazar, — S.W.3d —, 
2006 Tenn. App. LEXIS 621 (Tenn. Ct. App. 
Sept. 27, 2006), overruled in part, Crespo v. 
McCullough, — S.W.3d —, 2008 Tenn. App. 
LEXIS 673 (Tenn. Ct. App. Oct. 29, 2008). 

Actions for personal injuries to minors 
against city and public utility initiated three 
years after accident were barred by § 29-20- 
305 as not having been initiated within one 
year after the cause of action accrued; and 
§ 29-20-104(b), enacted in 1980, making this 
section applicable to the Governmental Tort 
Liability Act, was not applied retroactively to 
these actions which had accrued in 1978, and 
did not save the causes of these minor plain- 
tiffs. Collier v. Memphis Light, Gas & Water 
Div., 657 S.W.2d 771, 1983 Tenn. App. LEXIS 
606 (Tenn. Ct. App. 1983). 

Where minor plaintiffs were barred under 
§ 29-20-305 from bringing actions against city 
and utility for personal injury, contentions cer- 
tain street and utility conditions created an 
action independent of the Governmental Tort 
Liability Act for damages due to injuries caused 
by nuisance, and thus allowed the minor plain- 
tiffs the benefits of the statute of limitations 
under this section, tolling the other statute 
until they attained age 18, were rejected. Col- 
ler v. Memphis Light, Gas & Water Div., 657 
S.W.2d 771, 1983 Tenn. App. LEXIS 606 (Tenn. 
Ct. App. 1983). 
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This section is applicable to post-conviction 
proceedings. Watkins v. State, 903 S.W.2d 302, 
1995 Tenn. LEXIS 340 (Tenn. 1995). 

The three-year limitation period contained in 
§ 29-26-116 was tolled by plaintiffs disability 
of minority. Bowers by Bowers v. Hammond, 
954 S.W.2d 752, 1997 Tenn. App. LEXIS 310 
(Tenn. Ct. App. 1997), overruled, Calaway ex 
rel. Calaway v. Schucker, 193 S.W.3d 509, 2005 
Tenn. LEXIS 1061 (Tenn. 2005), overruled, 
Walker v. Lazar, — S.W.3d —, 2006 Tenn. App. 
LEXIS 621 (Tenn. Ct. App. Sept. 27, 2006), 
overruled, Miller v. Dacus, 231 S.W.3d 903, 
2007 Tenn. LEXIS 648 (Tenn. Aug. 17, 2007), 
overruled in part, Crespo v. McCullough, — 
S.W.3d —, 2008 Tenn. App. LEXIS 673 (Tenn. 
Ct. App. Oct. 29, 2008). 

T.C.A. § 40-30-202, pertaining to post convic- 
tion procedures, is not tolled due to mental 
incompetence under the savings provision in 
T.C.A. § 28-1-106. Seals v. State, 23 S.W.3d 
272, 2000 Tenn. LEXIS 347 (Tenn. 2000). 

The plain language of T.C.A. § 28-1-106 ap- 
plies only to toll statutes of limitations rather 
than statutes of repose. To the extent that the 
language in Bowers by Bowers v. Hammond, 
954 S.W.2d 752, 1997 Tenn. App. LEXIS 310 
(Tenn. Ct. App. 1997) can be read to toll any 
statute of repose for mental incompetency un- 
der T.C.A. § 28-1-106, it is overruled. Penley v. 
Honda Motor Co., 31 S.W.3d 181, 2000 Tenn. 
LEXIS 458 (Tenn. 2000). 

This tolling provision has no application to 
Title VII of the Federal Rights Act, 42 U.S.C. 
§ 2000(a) et seq. claims. Wade v. Knoxville 
Utils. Bd., 259 F.3d 452, 2001 FED App. 246P, 
2001 U.S. App. LEXIS 16932 (6th Cir. Tenn. 
2001). 

While T.C.A. § 28-1-106 tolls the applicable 
statute of limitation for mental incompetency, 
no such statutory exception exists for the medi- 
cal malpractice statute of repose, T.C.A. § 29- 
26-116(a)(3); mental incompetency does not re- 
quire tolling of T.C.A. § 29-26-116(a)(3). Mills v. 
Wong, — S.W.3d —, 2003 Tenn. App. LEXIS 
818 (Tenn. Ct. App. Nov. 21, 2003), affd, 155 
S.W.3d 916, 2005 Tenn. LEXIS 102 (Tenn. 
2005). 

Legal disability statute, T.C.A. § 28-1-106, 
was not intended to serve as an exception to the 
medical malpractice statute of repose, T.C.A. 
§ 29-26-116; the medical malpractice statute of 
repose contained no express exception for mi- 
nors, and neither did any other part of the 
Code, including the legal disability statute, 
reference the statute of repose with respect to 
minors; the statute served to toll only statutes 
of limitations and not statutes of repose. Cala- 
way ex rel. Calaway v. Schucker, 193 S.W.3d 
509, 2005 Tenn. LEXIS 1061 (Tenn. 2005). 

T.C.A. § 28-1-106 and T.C.A. § 34-6-103 
could be harmonized as, while T.C.A. § 34-6- 
103 addressed the binding-on-the-principal ef- 
fect of an act undertaken by a holder of a power 
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of attorney, it did not necessarily or logically 
follow that the holder of the power’s failure to 
act, that was, the failure of the plaintiff to file 
suit within the one-year limitations period, also 
bound plaintiff as if the principal had been 
competent and not disabled. Sullivan v. Chat- 
tanooga Med. Investors, LP, — S.W.3d —, 2006 
Tenn. App. LEXIS 55 (Tenn. Ct. App. Jan. 26, 
2006), affd, Sullivan v. Chattanooga Med. In- 
vestors, 221 S.W.3d 506, 2007 Tenn. LEXIS 361 
(Tenn. Apr. 24, 2007). 


5. Wrongful Death Actions. 

Application of this provision to state wrong- 
ful death statutes is contrary to the basic 
theory of those statutes. Jones v. Black, 539 
S.W.2d 123, 1976 Tenn. LEXIS 572 (Tenn. 
1976). 

In wrongful death suit brought by decedent’s 
minor children and their parent against city, in 
whose jail decedent was incarcerated when the 
decedent committed suicide, the statute of limi- 
tations for the Tennessee Governmental Tort 
Liability Act, compiled in title 29, chapter 20, 
was not tolled by the children’s minority, nor 
was it tolled by the pendency of the suit in 
federal court; trial court properly granted the 
city’s motion to dismiss. Lynn v. City of Jack- 
son, 63 S.W.3d 332, 2001 Tenn. LEXIS 858 
(Tenn. 2001), overruled, Moore v. Coffee 
County, 402 Fed. Appx. 107, 2010 U.S. App. 
LEXIS 23639, 2010 FED App. 715N (6th Cir.) 
(6th Cir. Tenn. 2010). 

Where plaintiff parents brought their wrong- 
ful death claims more than three years after 
the death of their minor children, Tennessee’s 
one-year statute of limitations barred these 
claims. T.C.A. § 28-1-106 did not have the 
effect of tolling the limitations period. Lemons 
v. Cloer, 206 S.W.3d 60, 2006 Tenn. App. LEXIS 
285 (Tenn. Ct. App. 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 795 (Tenn. 2006). 

Although the trial court was correct in grant- 
ing summary judgment to a nursing home 
because a family untimely filed their wrongful 
death case, given the recent decision in Abels v. 
Genie Industries, Inc., — S.W.3d —, the judg- 
ment was vacated and the case was remanded 
for the parties to present proof of the decedent’s 
mental state in light of Abels and the legal 
disability statute, T.C.A. § 28-1-106; although 
there was evidence indicating that he might 
have been of unsound mind, that was a factual 
matter to be decided by the trier of fact. Burk v. 
RHA/Sullivan, Inc., 220 S.W.3d 896, 2006 Tenn. 
App. LEXIS 637 (Tenn. Ct. App. 2006), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 82 
(Tenn. Jan. 29, 2007). 


6. Actions Accruing After Disability Re- 
moved. 

If plaintiffs cause of action did not accrue 
while he was under disability, this section is not 
applicable. Minter v. Clark, 92 Tenn. 459, 22 
S.W. 73, 1893 Tenn. LEXIS 1 (1893). 
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7. Actions Against Personal Representa- 
tives. 

The general provisions of this section do not 
apply to actions against personal representa- 
tives. The limitation of actions against them is 
specially provided for elsewhere. Jones v. Reyn- 
olds, 64 Tenn. 644, 1875 Tenn. LEXIS 147 
(1875). See §§ 30-2-308, 30-2-501 et seq. 


8. Prisoners Unprotected. 

The disability of imprisonment was not re- 
tained and brought forward from the old stat- 
utes of limitations into the Code; and so the 
operation of such statutes is not suspended by 
imprisonment of the party entitled to sue. Bled- 
soe v. Stokes, 60 Tenn. 312, 1872 Tenn. LEXIS 
497 (1873); Puckett v. Springfield, 97 Tenn. 264, 
37 S.W. 2, 1896 Tenn. LEXIS 138 (1896). 


9. Suits During Disability. 

This section does not disqualify a wife from 
suing to recover damages for personal injuries, 
before the disability is removed, if she joins her 
husband as a nominal plaintiff. Rink v. Camp- 
bell, 70 F. 664, 1895 U.S. App. LEXIS 2539 (6th 
Cir. Tenn. 1895). 


10. Deceased Minors. 

In products liability case, where two minors 
were killed, although the cause of action ac- 
crued at date of sale of product, the one-year 
statute of limitations would not bar the suit, as 
the injuries resulted to minors, and the minors 
had they lived, would have had a cause of 
action. Rives v. International Oil Burner Co., 
298 F. Supp. 1146, 1969 U.S. Dist. LEXIS 9034 
(E.D. Tenn. 1969). 


11. Commencement of Period. 

Deeds by father and stepmother of pretermit- 
ted son of testatrix which conveyed farm to 
third party and back to them as tenants by the 
entireties would not cause statute of limita- 
tions to run against pretermitted son where son 
had remainder in fee simple under pretermit- 
ted child statute after father’s life estate by 
curtesy and son had no notice, either actual or 
constructive, of father’s intention to defeat his 
remainder interest. Young v. Young, 48 Tenn. 
App. 645, 349 S.W.2d 545, 1961 Tenn. App. 
LEXIS 90 (Tenn. Ct. App. 1961). 


12. Computation of Period. 

A person who was emancipated on May 11, 
1971, by virtue of the 1971 amendment to this 
section has such period after such date as 
provided by applicable statute of limitations to 
bring his action, up to a period of three years. 
Arnold v. Davis, 503 S.W.2d 100, 1973 Tenn. 
LEXIS 433 (Tenn. 1973). 


13. —Three Year Period. 

Where a cause of action accrues to a person 
under disability, such person is entitled to the 
whole period of time limited for the bringing of 
the particular cause of action, counting from 
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the accrual of the cause of action; and the three 
year period after the removal of disability pro- 
vided for by this section was intended, in a 
sense, as a period of grace, and not to cut down 
the time fixed by statute, for the particular 
cause of action, to three years after the removal 
of the disability, regardless of the question 
whether the time limited for the particular 
cause of action had expired or not. Patton v. 
Dixon, 105 Tenn. 97, 58 S.W. 299, 1900 Tenn. 
LEXIS 57 (1900); Jackson v. Crutchfield, 111 
Tenn. 394, 77 S.W. 776, 1903 Tenn. LEXIS 35 
(1903). 

Where the time limited for bringing the par- 
ticular cause of action expires during the dis- 
ability, then the action must be brought within 
three years after the removal of such disability. 
Jackson v. Crutchfield, 111 Tenn. 394, 77 S.W. 
776, 1903 Tenn. LEXIS 35 (19083). 


14, —Limitation for Particular Action. 

A right to damages for taking a right-of-way, 
accruing to an incompetent, expired as to right 
of action one year from the incompetent’s 
death, which was the time of limitation for that 
particular cause of action. Griffith v. Nashville, 
C. & S. L. Ry., 147 Tenn. 224, 246 S.W. 532, 
1922 Tenn. LEXIS 35 (1922). 


15. —Lapse of Time — Insignificance. 

Mere lapse of time creates no presumption or 
prejudice against a person under disability and 
within the saving of the statute of limitations. 
Gaugh v. Henderson, 39 Tenn. 628, 1859 Tenn. 
LEXIS 293 (1859). 


16. —Adverse Possession. 

When an adverse possessor has had seven 
years’ possession of land of a person under 
disability, the title is thereby vested in the 
adverse possessor subject only to be divested in 
case action is brought by the owner within 
three years after his disability is removed; 
otherwise the title of the adverse possessor 
becomes absolute and a subsequent abandon- 
ment of possession does not affect the title of 
the adverse possessor or operate to revest title 
in the original owner. Dewey v. Sewanee Fuel & 
Iron Co., 191 F. 450, 1910 U.S. App. LEXIS 
5798 (C.C.D. Tenn. 1910). 


17. —Presumption of Title from Lapse of 
Time. 

This section has no bearing upon the pre- 
sumption of title from lapse of time; and where 
one was an infant at the time of inheriting land 
to which another claims title by adverse posses- 
sion, only the time during which the disability 
existed will be counted in determining the 
length of the adverse possession. Ferguson v. 
Prince, 136 Tenn. 543, 190 S.W. 548, 1916 Tenn. 
LEXIS 160 (1916). 


18. Infant — Time of Suit. 
For damages to his person, an infant may sue 
by next friend, during his minority, or he may 
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sue in his own name, within one year after he 
comes of age. Whirley v. Whiteman, 38 Tenn. 
610, 1858 Tenn. LEXIS 236 (1858), overruled in 
part, McIntyre v. Balentine, 833 S.W.2d 52, 
1992 Tenn. LEXIS 336 (Tenn. 1992). 

The right of an infant to recover his land from 
one who purchased it from his guardian is not 
postponed until termination of his wardship. 
The statute began to run after emergence from 
his infancy. Hale v. Ellison, 59 S.W. 673, 1900 
Tenn. Ch. App. LEXIS 112 (1900). 

While a note payable to the guardian may be 
barred by the statute of limitation of six years, 
the ward may, under this section, sue within 
three years after reaching majority. Moyers v. 
Kinnick, 1 Cooper’s Tenn. Ch. 65 (1901). 

To enjoy the protection of this section, the 
right of action must accrue during minority. 
Tate v. Eli Lilly & Co., 522 F. Supp. 1048, 1981 
U.S. Dist. LEXIS 14544 (M.D. Tenn. 1981). 


19. —Tax Redemption. 

No special protection is accorded an infant 
under the tax redemption statute (§ 64-801 
(now § 66-8-101)) although the general statute 
of limitations preserves the right of action of a 
minor until after the removal of disability 
(§ 28-1-106) and despite the fact that under 
§ 54-12-421 relating to assessments for road 
improvement districts, the right of redemption 
of lands is extended for the period of one year 
after the removal of the disability of an infant. 
Section 64-801 (now § 66-8-101) providing for 
the redemption of land sold for taxes contains 
no such exemption. McGee v. Carter, 31 Tenn. 
App. 141, 212 S.W.2d 902, 1948 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1948). 


20. —Ward’s Suits After Becoming of Age. 

The ward’s right of action against his guard- 
ian and sureties does not accrue until that 
relation is terminated in some way; and if the 
guardian continues in the relation until the 
ward reaches his majority, the ward is not 
limited in his time for suing by this section, but 
by §§ 28-3-109, 28-3-110. Jones v. Ward, 18 
Tenn. 160, 1836 Tenn. LEXIS 112 (1836); State 
use of Heirs of Howard v. Parker, 67 Tenn. 495, 
1875 Tenn. LEXIS 73 (1875), overruled in part, 
Jackson v. Crutchfield, 111 Tenn. 394, 77 S.W. 
776, 1903 Tenn. LEXIS 35 (1903); Lane v. 
Farmer, 79 Tenn. 568, 1883 Tenn. LEXIS 109 
(1883); Minter v. Clark, 92 Tenn. 459, 22 S.W. 
73, 1893 Tenn. LEXIS 1 (1893); Prewitt v. 
Bunch, 101 Tenn. 723, 50 S.W. 748, 1898 Tenn. 
LEXIS 129 (1898). 


21. —Termination of Guardianship. 

An action by the administrator of the de- 
ceased against the guardian, to recover money 
allegedly coming into the hands of the defen- 
dant while acting as guardian, was not barred 
until six years after the cause of action accrued 
upon death of ward. Joslin v. Vaughn, 181 Tenn. 
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349, 181 S.W.2d 340, 1944 Tenn. LEXIS 379 
(1944). 


22. Persons of Unsound Mind. 

Mental imbecility from extreme old age 
brings a party within the exception of unsound 
mind. Porter v. Porter, 22 Tenn. 586, 1842 Tenn. 
LEXIS 154 (1842). 

Evidence regarding plaintiffs unsoundness 
of mind was sufficient to warrant denial of 
summary judgment. Smith v. Grumman-Olsen 
Corp., 9138 F. Supp. 1077,.1995 U.S. Dist. 
LEXIS 19800 (E.D. Tenn. 1995). 

Where plaintiffs anxiety and depression was 
not shown to render her of unsound mind and 
she was aware of facts sufficient to put her on 
notice that she suffered an injury, her claims 
were barred by the one-year statute of limita- 
tions and were not tolled. Jacobs v. Baylor Sch., 
957 F. Supp. 1002, 1996 U.S. Dist. LEXIS 
20704 (E.D. Tenn. 1996). 

A psychological evaluation of plaintiff wife, 
made prior to an altercation with her husband, 
showing that she suffered from depression with 
psychotic symptoms, was not evidence that she 
was of unsound mind on the date her cause of 
action for assault must have accrued. Seaton v. 
Seaton, 971 F. Supp. 1188, 1997 U.S. Dist. 
LEXIS 12566 (E.D. Tenn. 1997). 

The statute of repose under the Products 
Liability Act, compiled in title 29, chapter 28, 
was not tolled by T.C.A. § 28-1-106 during the 
twenty days that the plaintiff remained men- 
tally incapacitated in the hospital. Penley v. 
Honda Motor Co., 31 S.W.3d 181, 2000 Tenn. 
LEXIS 458 (Tenn. 2000). 

Grant of summary judgment in favor of the 
physician in a medical-malpractice action was 
inappropriate because there was a genuine 
issue of material fact regarding whether the 
patient was of unsound mind on the date the 
cause of action accrued, thus tolling the limita- 
tions period under T.C.A. § 29-26-116(a)(1). 
Sherrill v. Souder, 325 S.W.3d 584, 2010 Tenn. 
LEXIS 988 (Tenn. Oct. 28, 2010). 

Claims arising from a utility company’s de- 
nial of services, which allegedly resulted in a 
decedent’s death, were not filed within the 
applicable one-year limitations period; how- 
ever, there was a factual dispute as to whether 
the decedent was of “unsound mind” under the 
version of the tolling statute in effect at the 
time, as there was evidence that the decedent 
was mentally disabled, illiterate, and unable to 
care for himself without help. Johnson v. Mem- 
phis Light Gas & Water Div., 777 F.3d 838, 2015 
U.S. App. LEXIS 1935, 2015 FED App. 23P (6th 
Cir. Feb. 6, 2015). 

There was no genuine issue of material fact 
regarding whether a property owner’s mother 
was of unsound mind when she became aware 
of the forged deed because the evidence did not 
demonstrate that the mother was or had been 
incapable of attending to business or unable to 
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manage her day-to-day affairs such that the 
statute of limitations would be tolled; an affi- 
davit confirmed that the mother was in good 
health when the forgery occurred and that she 
knew what had occurred. Patton v. Shelby 
County Gov’t, — S.W.3d —, 2017 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. Feb. 23, 2017). 


23. Procedure and Practice. 


24, —Pleading Facts Avoiding Limita- 
tions. 

The disability or facts that avoid the bar of 
the statute of limitations must be pleaded. 
Gross v. Disney, 95 Tenn. 592, 32 S.W. 632, 1895 
Tenn. LEXIS 133 (1895); Sully v. Childress, 106 
Tenn. 109, 60 S.W. 499, 1900 Tenn. LEXIS 138, 
82 Am. St. Rep. 875 (1900); Gernt v. Cusack, 
106 Tenn. 141, 59 S.W. 335, 1900 Tenn. LEXIS 
141 (1900); Jenkins v. Dewar, 112 Tenn. 684, 82 
S.W. 470, 1904 Tenn. LEXIS 63 (1904). 

Where, in ejectment, defendant pleaded ad- 
verse possession, plaintiffs reply that, during 
such adverse possession, she was under the 
disability of infancy and that the adverse pos- 
session was abandoned before the disability 
was removed, was defective for failure to 
charge that her action was brought within 
three years after disability was removed. 
Dewey v. Sewanee Fuel & Iron Co., 191 F. 450, 
1910 U.S. App. LEXIS 5798 (C.C.D. Tenn. 
1910). 


25. —Burden of Proof. 

Where persons claim that, by reason of dis- 
abilities, they are within the saving of the 
statutes of limitations which otherwise appear 
to have barred their action, the burden is on 
them to bring themselves within such saving. 
Shropshire v. Shropshire, 15 Tenn. 164, 15 
Tenn. 165, 1834 Tenn. LEXIS 32 (1834); Mc- 
Clung v. Sneed, 40 Tenn. 218, 1859 Tenn. 
LEXIS 57 (1859); Alvis v. Oglesby’s Ex’rs, 87 
Tenn. 172, 10 S.W. 313, 1888 Tenn. LEXIS 49 
(1889); Gross v. Disney, 95 Tenn. 592, 32 S.W. 
632, 1895 Tenn. LEXIS 133 (1895); East Ten- 
nessee Coal Co. v. Daniel, 100 Tenn. 65, 42 S.W. 
1062, 1897 Tenn. LEXIS 89 (1897). 

Appellate court affirmed the trial court’s re- 
jection of the inmate’s claim that the statute of 
limitations in T.C.A. § 4-5-322 should be tolled 
due to a mental disability under T.C.A. § 28-1- 
106 as the inmate presented no evidence of 
mental illness or mental disability. Hughley v. 
State, —S.W.3d —, 2005 Tenn. App. LEXIS 720 
(Tenn. Ct. App. Nov. 17, 2005), rev’d, 208 
S.W.3d 388, 2006 Tenn. LEXIS 1108 (Tenn. 
2006). 


26. —Equitable Relief. 

Where a married woman has the right to 
possession and use of land, and she cannot 
maintain an action of ejectment because her 
husband refuses to join or by his laches his 
right to do so has become barred, equity has 
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jurisdiction of the action of the wife, by her next 
friend, because she is without adequate remedy 
at law. Burt v. Cumberland Coal & Cooke Co., 
159 F. 905, 1908 U.S. App. LEXIS 4151 (6th Cir. 
Tenn. 1908). 


27. —Co-Defendants. 

Although knowledge of misconduct on the 
part of one defendant does not automatically 
result in a finding of inquiry notice of claims 
against a potential co-defendant, a plaintiff 
should be charged with inquiry notice of what 
an investigation of the potential co-defendant 
would have revealed where potential co-defen- 
dants are closely connected, as with an em- 
ployer/employee relationship; therefore, a mo- 
tion to dismiss should have been granted in a 
case based on sexual abuse perpetrated by a 
priest because the action was time-barred un- 
der T.C.A. § 28-3-104 since a congregant could 
have learned when he reached the age of ma- 
jority that he had a right of action against a 
diocese for negligent supervision and retention, 
and equitable estoppel, fraudulent conceal- 
ment, and discovery rule did not operate to toll 
the limitations period. Doe v. Catholic Bishop 
for the Diocese of Memphis, 306 S.W.3d 712, 
2008 Tenn. App. LEXIS 527 (Tenn. Ct. App. 
Sept. 16, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 144 (Tenn. Mar. 16, 2009). 


28. Emotional Harm. 

The fact that plaintiffs insisted that they did 
not become fully aware that they had been 
“emotionally harmed” until some later date was 
not enough to toll the statute of limitations. 
Where they had known for quite some time that 
defendant had injured them, they were not 
allowed to delay filing suit until they became 
fully aware of all the injurious effects of defen- 
dant’s conduct. Jane Doe A v. Coffee County Bd. 
of Educ., 852 S.W.2d 899, 1992 Tenn. App. 
LEXIS 1019 (Tenn. Ct. App. 1992). 

Plaintiff-students were unable to take advan- 
tage of this section in a suit against a teacher 
for sexual abuse and the resulting emotional 
harm where they did not repress the memory of 
the incidents and remained aware of their 
injuries and the wrongfulness of defendant’s 
conduct. Rather than being incapable of pro- 
tecting their rights, they consciously chose not 
to pursue the matter to avoid embarrassment; 
therefore, their reluctance to come forward 
could not postpone the commencement of the 
running of either § 28-3-104(a)(1) or § 29-20- 
305(b). Jane Doe A v. Coffee County Bd. of 
Educ., 852 S.W.2d 899, 1992 Tenn. App. LEXIS 
1019 (Tenn. Ct. App. 1992). 


29. Tolling During Disability. 

Supreme court of Tennessee held that a child 
born alive has an independent cause of action 
for injuries caused by the failure of a physician 
to obtain informed consent from the child’s 
mother during labor, and T.C.A. § 28-1-106 


GENERAL PROVISIONS 


28-1-106 


tolled the three-year statute of repose for the 
minor plaintiffs lack of informed consent claim, 
because her claim was commenced before the 
dates when the supreme court overruled the 
rule in Bowers v. Hammond, 954 S.W.2d 752, 
1997 Tenn. App. LEXIS 310. Miller v. Dacus, 
231 S.W.3d 903, 2007 Tenn. LEXIS 648 (Tenn. 
Aug. 17, 2007). 

In answer to certified questions, the supreme 
court of Tennessee held that the tolling provi- 
sion of Tennessee’s legal disability statute re- 
mains in effect as to plaintiffs of unsound mind 
for so long as they remain of unsound mind 
regardless of the appointment of a legal guard- 
ian and/or the commencement of a lawsuit by a 
representative on behalf of the disabled plain- 
tiff; the discovery rule is inapplicable to plain- 
tiffs of unsound mind for so long as they remain 
of unsound mind. Abels v. Genie Indus., 202 
S.W.3d 99, 2006 Tenn. LEXIS 836 (Tenn. 2006). 

The legal disability statute gives the legal 
representatives of minor persons and those of 
unsound mind the right to commence an action 
after the removal of such disability; the statute 
is silent, however, as to the effect of a represen- 
tative commencing an action before the disabil- 
ity is removed. Abels v. Genie Indus., 202 
S.W.3d 99, 2006 Tenn. LEXIS 836 (Tenn. 2006). 

Legal disability statute grants a period of 
grace for minors and those of unsound mind 
during their disability, and provides a maxi- 
mum of three years in which to bring a claim 
after the disability is removed. Importantly, the 
statute does not treat the two disabilities dif- 
ferently but provides the same protections for 
individuals of unsound mind that it does for 
those under the age of eighteen. Abels v. Genie 
Indus., 202 S.W.3d 99, 2006 Tenn. LEXIS 836 
(Tenn. 2006). 

Plain language of Tennessee’s legal disability 
statute tolls the running of the statute of limi- 
tations while the claimant is either under the 
age of eighteen years, or of unsound mind; the 
disability of unsound mind is removed when 
the individual is no longer of unsound mind, 
due either to a change in the individual’s con- 
dition or the individual’s death and the statute 
contains no language which would lead the 
supreme court of Tennessee to conclude that 
the legislature intended for removal of either of 
these two disabilities upon appointment of a 
guardian. Abels v. Genie Indus., 202 S.W.3d 99, 
2006 Tenn. LEXIS 836 (Tenn. 2006). 

Execution of a durable power of attorney, 
even if it authorizes the attorney in fact to 
handle claims and litigation, does not deprive 
the disabled person or the disabled person’s 
representative of the tolling benefit of T.C.A. 
§ 28-1-106. Sullivan v. Chattanooga Med. In- 
vestors, LP, — S.W.3d —, 2006 Tenn. App. 
LEXIS 55 (Tenn. Ct. App. Jan. 26, 2006), affd, 
Sullivan v. Chattanooga Med. Investors, 221 
S.W.3d 506, 2007 Tenn. LEXIS 361 (Tenn. Apr. 
24, 2007). 
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Tolling statute, T.C.A. § 28-1-106, is the 
more specific statute, and it controls over the 
more general provision of the Uniform Durable 
Power of Attorney Act. Sullivan v. Chattanooga 
Med. Investors, 221 S.W.3d 506, 2007 Tenn. 
LEXIS 361 (Tenn. Apr. 24, 2007). 

Intent of the language that “all acts done by 
an attorney in fact during any period of disabil- 
ity” shall bind the principal “as if the principal 
were competent and not disabled,” was to give 
the citizens of Tennessee the statutory author- 
ity to create a durable power of attorney; the 
statute does not refer to and was not intended 
to override the protections afforded to persons 
with disabilities under the tolling statute, 
T.C.A. § 28-1-106. Sullivan v. Chattanooga 
Med. Investors, 221 S.W.3d 506, 2007 Tenn. 
LEXIS 361 (Tenn. Apr. 24, 2007). 

Court of appeals did not err in reversing the 
decision of the trial court that found that a 
deceased nursing home resident’s negligence 
claims against the home were barred by the 
statute of limitations; the deceased was men- 
tally incapacitated while he was a resident at 
the home, and therefore T.C.A. § 28-3- 
104(a)(1), the statute of limitations on his neg- 
ligence claims, remained tolled by T.C.A. § 28- 
1-106 until his disability was removed by his 
death, and the tolling was uninterrupted by the 
existence of a durable power of attorney in his 
representative. Sullivan v. Chattanooga Med. 
Investors, 221 S.W.3d 506, 2007 Tenn. LEXIS 
361 (Tenn. Apr. 24, 2007). 

Supreme court of Tennessee held that the 
statute of limitations, T.C.A. § 28-3-104, is 
tolled for purposes of T.C.A. § 28-1-106, the 
tolling statute, for so long as the person to 
whom the claim belongs is under a disability 
because of age or unsound mind. Sullivan v. 
Chattanooga Med. Investors, 221 S.W.3d 506, 
2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 

All minors have some person, either a guard- 
ian or a parent or a next friend, who has the 
authority to file a lawsuit on their behalf. It is 
the opinion of the supreme court of Tennessee; 
therefore, “the person entitled to commence an 
action” refers to the person who suffered the 
legal wrong or to whom the claim belongs. 
Sullivan v. Chattanooga Med. Investors, 221 
S.W.3d 506, 2007 Tenn. LEXIS 361 (Tenn. Apr. 
24, 2007). 

If the supreme court of Tennessee were to 
construe the language in the tolling statute, 
“the person entitled to commence an action,” to 
include anyone with the authority to commence 
an action, the tolling statute would never apply 
in any case when a person is deemed to have 
the authority to act for someone who is disabled 
because of age or unsound mind; such a con- 
struction would conflict not only with the pur- 
pose of the statute but also with the supreme 
court’s previous jurisprudence. Sullivan v. 
Chattanooga Med. Investors, 221 S.W.3d 506, 
2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 
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Person “entitled to commence an action” was 
a deceased nursing home resident who was 
incompetent while residing there because it 
was the deceased who had suffered the alleged 
negligent treatment at the hands of the nursing 
home; the deceased’s representative, who had a 
durable power of attorney, was not the person 
entitled to commence the action. Sullivan v. 
Chattanooga Med. Investors, 221 S.W.3d 506, 
2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 

Person “entitled to commence an action” is 
more than just a person who has the authority 
to bring an action; the term clearly refers to the 
person who is under the disability, who suffered 
the legal wrong, and to whom the claim be- 
longs. Sullivan v. Chattanooga Med. Investors, 
221 S.W.3d 506, 2007 Tenn. LEXIS 361 (Tenn. 
Apr. 24, 2007). 

Neither the Uniform Durable Power of Attor- 
ney Act nor the tolling statute, T.C.A. § 28-1- 
106, contains any language which would lead 
the supreme court of Tennessee to conclude 
that the legislature intended to remove the 
disability of unsound mind upon the granting of 
a power of attorney. Sullivan v. Chattanooga 
Med. Investors, 221 S.W.3d 506, 2007 Tenn. 
LEXIS 361 (Tenn. Apr. 24, 2007). 

T.C.A. § 34-6-103 was not intended to re- 
move the protection afforded to persons with 
disabilities under T.C.A. § 28-1-106 and the 
supreme court of Tennessee must presume that 
in enacting T.C.A. § 34-6-103, of the Uniform 
Durable Power of Attorney Act, the legislature 
was aware of the tolling statute, T.C.A. § 28-1- 
106; yet, the legislature failed to provide that 
T.C.A. § 34-6-103 should remove the disability 
of a person under T.C.A. § 28-1-106. Sullivan v. 
Chattanooga Med. Investors, 221 S.W.3d 506, 
2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 

If a minor can recover for prenatal injuries 
caused by negligence, a minor should be able to 
recover for prenatal injuries caused by the 
failure of a health care provider to obtain in- 
formed consent; there is no meaningful distinc- 
tion between a minor who suffers injuries in 
utero from the negligence of a driver on the 
road and a minor who suffers injuries in utero 
from the failure of a physician to disclose all 
appropriate information to the minor’s mother 
before performing a medical procedure. Miller 
v. Dacus, 231 S.W.3d 903, 2007 Tenn. LEXIS 
648 (Tenn. Aug. 17, 2007). 

If a minor has an independent action for lack 
of informed consent for injuries that occur after 
birth, the minor should have an independent 
action for injuries that occur prior to birth, as it 
would be arbitrary to allow a minor to recover 
for injuries sustained ten minutes after deliv- 
ery and to prohibit a minor to recover from 
injuries sustained ten minutes before delivery; 
the minor is unable to consent in either circum- 
stance, and effective consent must be obtained 
from a parent or guardian. Miller v. Dacus, 231 
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S.W.3d 903, 2007 Tenn. LEXIS 648 (Tenn. Aug. 
17, 2007). 

There is no language either in the informed 
consent statute or in prior jurisprudence to 
suggest that a claim for lack of informed con- 
sent should be limited to injuries sustained 
after birth. Miller v. Dacus, 231 S.W.3d 903, 
2007 Tenn. LEXIS 648 (Tenn. Aug. 17, 2007). 

Appellate court erred by dismissing appel- 
lant’s claims under Tenn. R. Civ. P. 12.02(6) on 
statute of limitations grounds because it was 
premature, as the decisions regarding the dio- 
cese’s alleged fraudulent concealment of its 
knowledge of and responsibility for the priest’s 
alleged sexual abuse of appellant and appel- 
lant’s diligence in pursuing his claims against 
the diocese required further development of the 
facts through discovery. There was no dispute 
that appellant’s 18th birthday occurred on Au- 
gust 18, 1978 and that in accordance with 
T.C.A. § 28-1-106 he had one year from that 
date to file suit; there was also no dispute that 
appellant did not sue the church diocese until 
almost 29 years after the statute of limitations 
would have expired. Redwing v. Catholic 
Bishop for the Diocese of Memphis, 363 S.W.3d 
436, 2012 Tenn. LEXIS 143 (Tenn. Feb. 27, 
2012). 

Statutory language in T.C.A. § 28-1-106 
clearly contemplated that judicial intervention 
was necessary in order for an individual to be 
adjudicated incompetent. Johnson v. UHS of 
Lakeside, LLC, — S.W.3d —, 2015 Tenn. App. 
LEXIS 984 (Tenn. Ct. App. Dec. 238, 2015), 
appeal denied, Johnson v. UHS of Lakeside, 
LLC, — S8.W.3d —, 2016 Tenn. LEXIS 363 
(Tenn. May 6, 2016). 

Reading T.C.A. § 28-1-108 in conjunction 
with the current version of T.C.A. § 28-1-106, a 
plaintiffs mental incompetency must have 
been judicially adjudicated at the time his 
cause of action accrued. Johnson v. UHS of 
Lakeside, LLC, — S.W.3d —, 2015 Tenn. App. 
LEXIS 984 (Tenn. Ct. App. Dec. 23, 2015), 
appeal denied, Johnson v. UHS of Lakeside, 
LLC, — S8.W.3d —, 2016 Tenn. LEXIS 363 
(Tenn. May 6, 2016). 

With respect to the decedent, the one-year 
statute of limitations was not tolled where he 
had not been adjudicated as incompetent as of 
the date of his fall, and even if an admission 
summary constituted an adjudication of his 
incompetency, there was no indication that it 
was entered as of the date of his fall. Johnson v. 
UHS of Lakeside, LLC, — S.W.3d —, 2015 
Tenn. App. LEXIS 984 (Tenn. Ct. App. Dec. 28, 
2015), appeal denied, Johnson v. UHS of Lake- 
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side, LLC, — S.W.3d —, 2016 Tenn. LEXIS 363 
(Tenn. May 6, 2016). 

Patient’s mental incompetency must have 
been judicially adjudicated at the time his 
cause of action accrued, and he was not “adju- 
dicated incompetent” for purposes of the tolling 
statute at the time of accrual of his cause of 
action, and thus had one year from August 21, 
2013 in which to file suit; because the patient 
failed to do so, this case was untimely and had 
to be dismissed. Jones v. City of Franklin, — 
F.3d —, 2017 FED App. 77N, 2017 U.S. App. 
LEXIS 1562 (6th Cir. Jan. 27, 2017). 

Mother’s claims accrued on June 21, 2012, 
and she was adjudicated incompetent on No- 
vember 29, 2012, and T.C.A. § 28-1-106 did not 
apply to toll the statute of limitations; her 
claims, filed in September 2015, were barred by 
the statute of limitations under T.C.A. § 29-26- 
116, and even if the limitations period had been 
extended pursuant to T.C.A. § 29-26-121(c), 
the last day on which her claims could have 
been filed was October 20138. Woodruff v. 
Walker, — S.W.3d —, 2017 Tenn. App. LEXIS 
356 (Tenn. Ct. App. May 26, 2017). 


30. Will Contest. 

Statute of limitations under T.C.A. § 32-4- 
108 for grandchildren’s will contest was not 
tolled under T.C.A. § 28-1-106 because the 
grandchildren failed to allege sufficient facts to 
show that a sole beneficiary concealed, with by 
an affirmative act or by silence, facts that were 
material to putting the grandchildren on notice 
of a claim of undue influence. In re Estate of 
Morris v. Morris, 329 S.W.3d 779, 2009 Tenn. 
App. LEXIS 818 (Tenn. Ct. App. Dec. 9, 2009), 
appeal denied, In re Estate of Morris, — S.W.3d 
—, 2010 Tenn. LEXIS 603 (Tenn. June 17, 
2010). 


31. Statute of Repose. 

Summary judgment in favor of defendants 
based upon the construction statute of repose, 
T.C.A. § 28-3-202, was proper, because the in- 
jured’s minority did not toll the statute, and 
there existed no question of fact as to the date 
of substantial completion; T.C.A. § 20-1-119(b) 
could not operate to extend the statute of re- 
pose, and the Tennessee Supreme Court had 
pronounced that T.C.A. § 28-1-106 could not 
operate to toll statutes of repose. Etheridge v. 
YMCA, 391 S.W.3d 541, 2012 Tenn. App. LEXIS 
54 (Tenn. Ct. App. Jan. 27, 2012), appeal de- 
nied, Etheridge ex rel. Etheridge v. YMCA, — 
S.W.3d —, 2012 Tenn. LEXIS 425 (Tenn. June 
19, 2012). 


28-1-107. Cases in which disability not an excuse. 


Section 28-1-106 shall not apply to actions on a statute for a penalty or 
forfeiture, or to actions against the estate of a deceased person brought more 
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than seven (7) years from the death of the deceased, and the time the cause of 
action accrued, nor to cases provided for in § 28-2-105. 


History. 
Code 1858, § 2758; Shan., § 4449; Code 
1932, § 8575; T.C.A. (orig. ed.), § 28-108. 


Cross-References. 
Action against decedent’s estate, § 28-3-102. 


Section to Section References. 
Sections 28-1-106 — 28-1-108 are referred to 
in § 29-20-104. 


NOTES TO DECISIONS 


Analysis 


1. Lapse of Period — Effect. 
2. Actions Against Estate of Deceased. 


1. Lapse of Period — Effect. 

After the lapse of the period, the right as well 
as the remedy is barred or extinguished. 
Sparks v. First Nat] Bank, 164 Tenn. 64, 46 
S.W.2d 43, 1931 Tenn. LEXIS 12 (1932). 


2. Actions Against Estate of Deceased. 
The statute authorizing actions by persons of 


unsound mind within three years after the 
removal of their disability, expressly provides 
that such extension shall have no application to 
actions brought against the estate of a deceased 
person more than seven years from the death of 
the deceased. Bass v. Harkreader, 162 Tenn. 
518, 39 S.W.2d 275, 1930 Tenn. LEXIS 117 
(1931). 


28-1-108. Disability at time of accrual — Two or more disabilities. 


No person can claim use of a disability unless it existed when the right of 
action accrued; but when two (2) or more disabilities exist at the time of 
accrual, the limitation does not attach until all are removed. 


History. 

Code 1858, § 2759 (deriv. Acts 1819, ch. 28, 
§ 1); Shan., 4450; Code 1932, § 8576; T.C.A. 
(orig. ed.), § 28-109. 


Section to Section References. 
Sections 28-1-106 — 28-1-108 are referred to 
in § 29-20-104. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 34. 


NOTES TO DECISIONS 


Analysis 


. Statutory Exceptions. 

. Concurrent and Successive Disabilities. 

. Disabilities Contracted During Suspension. 

. Disabilities Arising After Statute Begins to 
Run. 


em OD 


1. Statutory Exceptions. 

The courts cannot create disabilities or make 
exceptions to the operation of the statutes of 
limitations, and cannot add or make other 
exceptions where the legislature has made cer- 
tain specific exceptions to the operation of such 
statutes. Pea v. Waggoner, 6 Tenn. 1, 1818 
Tenn. LEXIS 12 (1818); Patton v. M’Clure, 8 
Tenn. 332, 8 Tenn. 333, 1828 Tenn. LEXIS 11 
(1828); Hickman’s Lessee v. Gaither, 10 Tenn. 
200, 1828 Tenn. LEXIS 2 (1828); Guion’s Lessee 
v. Bradley Academy, 12 Tenn. 231, 12 Tenn. 232, 
1833 Tenn. LEXIS 58 (1833); McLain v. Ferrell, 


31 Tenn. 48, 1851 Tenn. LEXIS 14 (Tenn. Sep. 
1851); Clark v. Chase, 37 Tenn. 636, 1858 Tenn. 
LEXIS 83 (1858). 

Reading T.C.A. § 28-1-108 in conjunction 
with the current version of T.C.A. § 28-1-106, a 
plaintiffs mental incompetency must have 
been judicially adjudicated at the time his 
cause of action accrued. Johnson v. UHS of 
Lakeside, LLC, — S.W.3d —, 2015 Tenn. App. 
LEXIS 984 (Tenn. Ct. App. Dec. 23, 2015), 
appeal denied, Johnson v. UHS of Lakeside, 
LLC, — S.W.3d —, 2016 Tenn. LEXIS 363 
(Tenn. May 6, 2016). 


2. Concurrent and Successive Disabili- 
ties. 

Successive, cumulative, or supervenient dis- 
abilities will not be allowed or added to that or 
those existing at the time the right of action 
accrued, so as to render the statute of limita- 
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tions inoperative or ineffective. Guion’s Lessee 
v. Bradley Academy, 12 Tenn. 231, 12 Tenn. 232, 
1833 Tenn. LEXIS 58 (1833); M’Donald v. 
Johns, 12 Tenn. 257, 12 Tenn. 258, 1833 Tenn. 
LEXIS 59 (1833); Jones v. Preston, 40 Tenn. 
161, 1859 Tenn. LEXIS 42 (1859); Alvis v. 
Oglesby’s Ex’rs, 87 Tenn. 172, 10 S.W. 3138, 1888 
Tenn. LEXIS 49 (1889); East Tennessee Iron & 
Coal Co. v. Wiggin, 68 F. 446, 1895 U.S. App. 
LEXIS 2880 (6th Cir. Tenn. 1895); Patton v. 
Dixon, 105 Tenn. 97, 58 S.W. 299, 1900 Tenn. 
LEXIS 57 (1900); Scruggs v. Baugh, 3 Tenn. 
App. 256, —S.W. —, 1926 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1926). 

Concurrent disabilities are available to pre- 
vent the running of the statute of limitations 
only when they are united in one and the same 
person. Concurrent disabilities existing in dif- 
ferent persons, or successive disabilities, 
whether of the same or different persons, are 
never available. Patton v. Dixon, 105 Tenn. 97, 
58 S.W. 299, 1900 Tenn. LEXIS 57 (1900). 


3. Disabilities Contracted During Suspen- 
sion. 

Where, after the right of action accrues the 
operation of the statute of limitations is sus- 
pended, and during such suspension a disabil- 
ity arises and is existing at the end of such 
suspension it cannot be relied on to defeat the 
bar of the statute. State use of Heirs of Howard 
v. Parker, 67 Tenn. 495, 1875 Tenn. LEXIS 73 
(1875), overruled in part, Jackson v. Crutch- 
field, 111 Tenn. 394, 77 S.W. 776, 1903 Tenn. 
LEXIS 35 (1903); Alvis v. Oglesby’s Ex’rs, 87 
Tenn. 172, 10 S.W. 313, 1888 Tenn. LEXIS 49 
(1889). 


4, Disabilities Arising After Statute Be- 
gins to Run. 
Where the right of action accrues to a person 
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capable of suing, the statute of limitations 
begins to run against it, and the running is not 
stopped by his death, the infancy of his repre- 
sentatives, and no grant of administration. 
When the statute has once begun to run, no 
disability subsequently arising will arrest its 
progress. Lawrence v. Thornhill, 1 Shan. 388 
(1875); Anderson v. Anderson, 2 Shan. 437 
(1877). 

Where claimant’s right of action accrued and 
he was capable of suing, the statute of limita- 
tions begins to run and having begun to run, 
continues to run notwithstanding the death of 
the claimant. Anderson v. Anderson, 2 Shan. 
437 (1877). 

Once the statute has commenced to run, its 
operation is not halted by the death of an 
ancestor and the disability of his heir. Allen v. 
Folwell, 1 Tenn. App. 515, — S.W. —, 1925 
Tenn. App. LEXIS 72 (Tenn. Ct. App. 1925). 

When the statute of limitations once begins 
to run, it continues even against those under 
disability. A disability must exist when the 
right of action accrues, and successive disabili- 
ties, whether of the same or different persons 
are not available. Scruggs v. Baugh, 3 Tenn. 
App. 256, — S.W. —, 1926 Tenn. App. LEXIS 99 
(Tenn. Ct. App. 1926). 

Patient’s mental incompetency must have 
been judicially adjudicated at the time his 
cause of action accrued, and he was not “adju- 
dicated incompetent” for purposes of the tolling 
statute at the time of accrual of his cause of 
action, and thus had one year from August 21, 
2013 in which to file suit; because the patient 
failed to do so, this case was untimely and had 
to be dismissed. Jones v. City of Franklin, — 
F.3d —, 2017 FED App. 77N, 2017 U.S. App. 
LEXIS 1562 (6th Cir. Jan. 27, 2017). 


28-1-109. Suspension during injunction. 


When the commencement of an action is stayed by injunction, the time of the 
continuance of the injunction is not to be counted. 


History. 
Code 1858, § 2756; Shan., § 4447; Code 
1932, § 8578; T.C.A. (orig. ed.), § 28-110. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 38. 


NOTES TO DECISIONS 


Analysis 


1. Injunction Time — Effect. 
2. Parties to Which Section Applicable. 
3. Mistake as to Injunction — Effect. 


1. Injunction Time — Effect. 

Where defendants claimed land by adverse 
possession but the evidence showed that plain- 
tiffs predecessor in title had been under an 
injunction not to molest the defendant for 19 


years, the time during which the injunction 
was in force could not be counted in computing 
the statutory period of seven years. Robinson v. 
Harris, 37 Tenn. App. 105, 260 S.W.2d 404, 
1952 Tenn. App. LEXIS 145 (Tenn. Ct. App. 
1952). 


2. Parties to Which Section Applicable. 
The writ of injunction acts in personam, and 

is only operative between and for the benefit of 

the parties to the suit in which it is sued out; 
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and this section only applies between parties to 
the suit and does not prevent the running of the 
statute of limitations in favor of third persons. 
Terrell v. Ingersoll, 78 Tenn. 77, 1882 Tenn. 
LEXIS 145 (1882). 


3. Mistake as to Injunction — Effect. 
A creditor’s innocent mistake, not superin- 
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duced by the debtor, as to the existence of an 
injunction in a prior suit, is insufficient to 
enable the chancery court to interfere with the 
debtor’s legal right to rely upon the statute of 
limitations. Chilton v. Scruggs, 73 Tenn. 308, 
1880 Tenn. LEXIS 129 (1880); Hubbard v. Frav- 
ell, 80 Tenn. 304, 1883 Tenn. LEXIS 173 (1883). 


28-1-110. Suspension pending administration of estate. 


The time between the death of a person and the grant of letters testamentary 
or of administration on such person’s estate, not exceeding six (6) months, and 
the six (6) months within which a personal representative is exempt from suit, 
is not to be taken as a part of the time limited for commencing actions which 
lie against the personal representative. 


History. 
Code 1858, § 2760; Shan., § 4451; Code 
1932, § 8577; T.C.A. (orig. ed.), § 28-111. 


Cross-References. 
Time limitation in actions against represen- 
tatives, § 30-2-501. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 707. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, § 99. 


Law Reviews. 
Note, Laches at Law in Tennessee, 28 U. 
Mem. L. Rev. 211 (1997). 
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1. Personal Representative Suing. 


2. —Accrual of Right Before Death of 
Party. 

The general rule is that if a cause of action 
accrues in his favor during the lifetime of a 
party, the statutes of limitations begin to run, 
and their operation is not suspended during the 
time that elapses between his death and the 
appointment and qualification of his personal 
representative. Fowlkes v. Nashville & D. R. 
Co., 56 Tenn. 829, 1872 Tenn. LEXIS 211 
(1872). 


3. —Accrual of Right After Death. 

If the cause of action in favor of a party does 
not accrue until after his death, the statutes of 
limitations do not begin to run until the ap- 


pointment and qualification of a personal rep- 
resentative. Lawrence v. Thornhill, 1 Shan. 388 
(1875). 

Trial court did not err in granting an unin- 
sured motorist carrier summary judgment be- 
cause an insured’s claim against it was barred; 
because a driver, the alleged tortfeasor, died 
prior to the filing of the complaint, in order to 
comply with the Survival Statute, T.C.A. § 20- 
5-103(a), the insured was required to serve the 
driver’s personal representative with process 
prior to the expiration of the statute of limita- 
tions, T.C.A. § 28-3-104(a)(1), but the insured 
failed to submit any evidence showing that an 
estate was ever established for the driver. Liput 
v. Grinder, 405 S.W.3d 664, 2013 Tenn. App. 
LEXIS 136 (Tenn. Ct. App. Feb. 27, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
615 (Tenn. July 11, 2013). 

Trial court did not err in granting an unin- 
sured motorist carrier summary judgment be- 
cause an insured’s claim against it was barred 
since the insured failed to ever serve any per- 
sonal representative for a driver’s estate; pur- 
suant to T.C.A. § 28-1-110, the one-year statute 
of limitations contained in T.C.A. § 28-3- 
104(a)(1) was tolled for the maximum allow- 
ance of six months from the date of the driver’s 
death, but the insured did not obtain issuance 
of new process within one year of the original 
issuance as required by Tenn. R. Civ. P. 3 to 
maintain his claim. Liput v. Grinder, 405 
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S.W.3d 664, 2013 Tenn. App. LEXIS 136 (Tenn. 
Ct. App. Feb. 27, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 615 (Tenn. July 
11, 2013). 


4. Suits Against Personal Representative. 


5. —Accrual of Right. 

It is well settled that the statute does not 
begin to run in favor of the personal represen- 
tatives until the time when the right of action 
accrues in the creditor claimant. Gillespie v. 
Broadway Nat'l Bank, 167 Tenn. 245, 68 S.W.2d 
479, 1933 Tenn. LEXIS 33 (1934). 


6. —Accrual of Right over Six Months Af- 
ter Administration. 

Where the creditor’s right to sue does not 
accrue from more than six months after the 
grant of administration upon his deceased 
debtor’s estate, his right of action will be 
barred, unless suit is instituted within 18 
months after the accrual of his right to sue. An 
additional six months will not be allowed in 
such case. Woods v. Woods, 99 Tenn. 50, 41 S.W. 
345, 1897 Tenn. LEXIS 8 (1897). 


7. —Periods of Suspension. 

The statute of limitations of six years does 
not run against the creditors of a decedent, 
either during the six months immediately after 
the administration is granted, or during the 
period, not exceeding six months, actually 
elapsing between the decedent’s death and the 
granting of administration on his estate. Both 
periods must be excluded. Bright v. Moore, 87 
Tenn. 186, 10 S.W. 356, 1888 Tenn. LEXIS 50 
(1889). 

The periods within which creditors must 
bring suit against personal representatives do 
not begin to run until six months after their 
qualification, during which time they are ex- 
empt from suit, or from accrual of cause of 
action, if that occurs after the expiration of the 
six months, and this rule applies to insolvent 
estates as well as solvent ones. PREWETT v. 
GOODLETT, 98 Tenn. 82, 38 S.W. 434, 1896 
Tenn. LEXIS 206 (1896); Woods v. Woods, 99 
Tenn. 50, 41 S.W. 345, 1897 Tenn. LEXIS 8 
(1897). 

Both § 28-1-110 and § 30-512 (now § 30-2- 
309) are for the benefit of creditors and there is 
no conflict between the statutes or repeal by 
implication which would warrant the courts 
disregarding § 28-1-110 in favor of § 30-512 
(now § 30-2-309). In re Estate of Myers, 55 
Tenn. App. 195, 397 S.W.2d 831, 1965 Tenn. 
App. LEXIS 249 (Tenn. Ct. App. 1965). 

Neither § 30-512 (now § 30-2-309) nor § 30- 
1001 (now § 30-2-501) limited or affected the 
provisions of § 28-1-110 relative to suspension 
of period of limitation. In re Estate of Myers, 55 
Tenn. App. 195, 397 S.W.2d 831, 1965 Tenn. 
App. LEXIS 249 (Tenn. Ct. App. 1965). 

The statute of limitations of six years does 
not run against the creditors of a decedent. 
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either during the six months’ period after the 
administration is granted, or during the period 
not exceeding six months actually elapsing be- 
tween the decedent’s death and the granting of 
administration of his estate. In re Estate of 
Myers, 55 Tenn. App. 195, 397 S.W.2d 831, 1965 
Tenn. App. LEXIS 249 (Tenn. Ct. App. 1965). 

In personal injury actions the statute of limi- 
tations (§ 28-3-104) is suspended under the 
first provision of this section for a period of up 
to six months between the death of the defen- 
dant and the appointment of the personal rep- 
resentative, but the second provision of this 
section for a six months suspension has no 
application to tort actions. Carpenter v. John- 
son, 514 S$.W.2d 868, 1974 Tenn. LEXIS 460 
(Tenn. 1974). 


8. —Absence of Executor. 

Nonresidence or absence of executor from the 
state does not prevent or suspend the running 
of the statute of limitations from the date of 
executor’s qualification. Mann v. Smith, 158 
Tenn. 463, 14 S.W.2d 722, 1928 Tenn. LEXIS 
176 (1929). 


9. Remainderman Suing Life Tenant’s 
Heirs. 

This statute is not controlling in action by 
remainderman against heirs of a life tenant. 
Bynum v. McDowell, 3 Tenn. App. 340, — S.W. 
—, 1926 Tenn. App. LEXIS 108 (Tenn. Ct. App. 


1926). 


10. Commencement of Action. 

An action brought and prosecuted to judg- 
ment will stop the statute. Bibb v. Tarkington, 
70 Tenn. 21, 1878 Tenn. LEXIS 180 (1878). 

The issuance of a warrant by a justice of the 
peace (now general sessions court) is the com- 
mencement of an action, and arrests the opera- 
tion of the statute of limitations before service 
of such warrant upon the defendant. Glenn v. 
Payne, 153 Tenn. 240, 280 S.W. 1019, 1925 
Tenn. LEXIS 24 (1926). 

Where suit was not filed in a personal injury 
action until after the death of the defendant, at 
which time the one-year period of limitation of 
action under § 28-3-104 had not expired, and 
subsequently, after the expiration of the one- 
year period, the trial court ordered the substi- 
tution of the personal representative as defen- 
dant, the court held that that order commenced 
the action within the meaning of Tenn. R. Civ. 
P. 3, but that the first provision of this section 
tolled the running of the statute of limitations 
for the same period of time after the appoint- 
ment of the personal representative as the 
unexpired period of time existing at the time of 
death of the original defendant, up to six 
months, and that the action was not, therefore, 
barred by § 28-3-104. Carpenter v. Johnson, 
514 S.W.2d 868, 1974 Tenn. LEXIS 460 (Tenn. 
1974). 
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11. Tort Actions. 

The statute of limitations in tort actions 
(§ 28-3-104) is tolled by the first provision of 
this section for a period of up to six months 
between the death of the defendant and the 
appointment of the personal representative, 
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but the second provision of the section concern- 
ing the six-month period in which the personal 
representative is immune from suit has no 
application to tort actions. Carpenter v. John- 
son, 514 S.W.2d 868, 1974 Tenn. LEXIS 460 
(Tenn. 1974). 


28-1-111. Suspension during absence from state. 


If at any time any cause of action shall accrue against any person who shall 
be out of this state, the action may be commenced within the time limited 
therefor, after such person shall have come into the state; and, after any cause 
of action shall have accrued, if the person against whom it has accrued shall be 
absent from or reside out of the state, the time of absence or residence out of 
the state shall not be taken as any part of the time limited for the commence- 


ment of the action. 


History. 
Acts 1865, ch. 10, § 3; Shan., § 4455; Code 
1932, § 8581; T.C.A. (orig. ed.), § 28-112. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Conflict of Laws, Domicile and Residence, § 35; 
7 Tenn. Juris., Corporations, § 101; 12 Tenn. 
Juris., Executors and Administrators, § 100; 
18 Tenn. Juris., Limitations of Actions, § 36. 


Law Reviews. 
Civil Procedure — Carr v. Borchers: Tennes- 


see’s Nonresident Motorist Statute Revisited, 
22 Mem. St. U.L. Rev. 357 (1992). 

Torts — Statute of Limitations — Action for 
Personal Injury Resulting from Faulty Con- 
struction of Building Does Not Accrue Until 
Date of Injury, 2 Mem. St. U.L. Rev. 231. 

Uniform Statute of Limitation on Foreign 
Claims Act: Tolling Problems (David H. Ver- 
non), 12 Vand. L. Rev. 971. 
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1. Construction and Interpretation. 


2. —History of Statute. 

This statute was passed immediately after 
the Civil War, to meet the facts resulting from 
the distributed state of society of that period of 
our history. Taylor v. McGill, 74 Tenn. 294, 1880 
Tenn. LEXIS 251 (1880). 


3. —Absence from State. 

Where defendant worked in adjoining state 
during war, but maintained residence within 
this state, returning to his home over week- 
ends, he was not absent from the state so as to 
prevent statute of limitations from running 
against rights of creditor. Spiegel, Inc. v. Luster, 
31 Tenn. App. 342, 215 S.W.2d 16, 1948 Tenn. 
App. LEXIS 96 (Tenn. Ct. App. 1948). 

Brief visits made to state by former resident 
did not make him a “resident” while visiting the 
state so as to prevent tolling of statute of 
limitations against action on note executed by 
him. Farmers State Bank v. Jones, 34 Tenn. 
App. 57, 232 S.W.2d 658, 1949 Tenn. App. 
LEXIS 140 (Tenn. Ct. App. 1949). 

Although defendant considered himself resi- 
dent of state where he was absent from state 
most of the time between time of accident and 
filing of suit, and the total time he was in the 
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state during that period did not amount to one 
year, this section was applicable, especially 
since at that time only personal service could be 
had, substituted service not being permitted 
under § 20-2-203 for residents temporarily ab- 
sent until after the 1957 amendment. Shelton v. 
Breeding, 43 Tenn. App. 609, 310 S.W.2d 469, 
1957 Tenn. App. LEXIS 138 (Tenn. Ct. App. 
1957). 

Where defendant maintained her place of 
abode and her absences were brief, the evidence 
was not sufficient to overcome the prima facie 
appearance of the running of the statute. Stock- 
burger v. Ray, 488 S.W.2d 378, 1972 Tenn. App. 
LEXIS 323 (Tenn. Ct. App. 1972). 


4, —Classes of Persons Covered. 

The first clause applies to cases were the 
person against whom the action accrued was 
out of the state at the time, and came into the 
state afterwards. Smith v. Arnold, 69 Tenn. 378, 
1878 Tenn. LEXIS 103 (1878). 

Where a cause of action accrues against a 
person then absent or out of the state, the first 
part of this statute provides that the suit may 
be commenced within the time limited by our 
statutes of limitation, after the return of such 
person to this state. Taylor v. McGill, 74 Tenn. 
294, 1880 Tenn. LEXIS 251 (1880). See Mann v. 
Smith, 158 Tenn. 463, 14 S.W.2d 722, 1928 
Tenn. LEXIS 176 (1929). 

The terms are broad and comprehensive, and 
embrace those persons who are temporarily 
absent, as well as nonresidents, and make no 
distinction between those who are nonresidents 
by removal from the state and those who have 
always been such. Carlin v. Wallace, 81 Tenn. 
571, 1884 Tenn. LEXIS 72 (1884). 

This section applies to actions that have 
accrued against the defendants who were non- 
residents when the action accrued or who be- 
came absentees or nonresidents after the action 
accrued. Pilcher v. Carroll, 15 Tenn. App. 423, 
— §.W.2d —, 1932 Tenn. App. LEXIS 110 
(Tenn. Ct. App. 1932). 


5. —Contractual Limitations Unaffected. 

The contractual limitation of action, con- 
tained in an insurance policy, is not within or 
extended or controlled by this statute. Guthrie 
v. Connecticut Indem. Ass’n, 101 Tenn. 6438, 49 
S.W. 829, 1898 Tenn. LEXIS 115 (1898), super- 
seded by statute as stated in, Algee v. State 
Farm Gen. Ins. Co., 890 S.W.2d 445, 1994 Tenn. 
App. LEXIS 373 (Tenn. Ct. App. 1994). 


6. Suspension During Absence. 


7. —Demand Note of Nonresident. 

Where demand note was executed by resi- 
dent of Michigan but payable in Tennessee so 
that the law of Tennessee governed its validity 
and where the maker continued to reside in 
Michigan until his death, the provisions of this 
section were applicable so as to toll the statute 
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of limitations and allow the holder to proceed 
against the heirs of the maker by attaching 
their interest in property of the maker in Ten- 
nessee. Edgington v. Edgington, 179 Tenn. 83, 
162 S.W.2d 1082, 1941 Tenn. LEXIS 97 (1942). 


8. —Personal Representatives. 

This statute includes personal representa- 
tives who remove from the state or are tempo- 
rarily absent therefrom, before the expiration 
of the time limited by the statutes of limitation 
for bringing actions against them, notwith- 
standing the action accrued against the dece- 
dent during his lifetime. Smith v. Arnold, 69 
Tenn. 378, 1878 Tenn. LEXIS 103 (1878). 

Personal representative may be sued, not- 
withstanding his temporary absence, by the 
filing of a bill which may arrest the statute. 
McFarland v. Bowling, 139 Tenn. 691, 203 S.W. 
254, 1918 Tenn. LEXIS 15 (1918). 


9. —Return to State. 

Where a nonresident of this state executes 
his note to a resident of this state, and after- 
wards becomes a resident of this state himself, 
the statutes of limitation of this state only 
begin to run in favor of the debtor from the time 
he becomes a resident of this state. Ridge v. 
Cowley, 74 Tenn. 166, 1880 Tenn. LEXIS 224 
(1880). 


10. —Suits Against 

dents’ Estates. 

The seven years’ statute as to suits against 

decedents’ estates begins to run on the death of 

the nonresident debtor. Sparks v. First Nat’l 

Bank, 164 Tenn. 64, 46 S.W.2d 43, 1931 Tenn. 
LEXIS 12 (1932). 


Nonresident Dece- 


11. —Due Diligence. 

Where the plaintiff had used due diligence in 
trying to ascertain the location of the defen- 
dant, he was not precluded from relying upon 
the suspension statute. Lam v. Smith, 891 
S.W.2d 207, 1994 Tenn. LEXIS 377 (Tenn. 
1994). 

Suspension statute, T.C.A. § 28-1-111, was 
inapplicable to the owners’ personal injury ac- 
tion against the driver where the owners knew 
the driver was no longer a Tennessee resident 
and did not exercise due diligence in obtaining 
the driver’s new address after they received the 
return of the original summons; the owners 
made no attempt to have an alias summons 
served on the driver within a year after the 
original summons was returned, despite having 
been informed that the driver had moved to 
Georgia. Jones v. Johnson, 244 S.W.3d 338, 
2007 Tenn. App. LEXIS 438 (Tenn. Ct. App. 
July 16, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1056 (Tenn. 2007). 


12. Absence After Accrual of Cause. 

The last part of this statute applies where 
the defendant absents himself or becomes a 
nonresident after the accrual of the right of 
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action. Ridge v. Cowley, 74 Tenn. 166, 1880 
Tenn. LEXIS 224 (1880); Taylor v. McGill, 74 
Tenn. 294, 1880 Tenn. LEXIS 251 (1880). 


13. Absence of Corporation. 

A corporation is a person, within the purview 
of this statute, excluding the absence from the 
state in computing the time for the running of 
the statutes of limitation; but a foreign corpo- 
ration is not “absent from,” and does not “reside 
out of,” the state, within the meaning of such 
statute, where it has, for the period requisite 
for the running of the statute, continuously 
operated its business within the state, main- 
taining an office, with officers and agents sub- 
ject, under our statutes, to service of process 
that binds the corporation, and such corpora- 
tion is entitled to plead and rely upon the 
defense of the statutes of limitation, to the 
same extent as a domestic corporation, al- 
though it may have failed to comply with the 
requirements of the law for the domestication 
of foreign corporations. Turcott v. Yazoo & M. V. 
R. Co., 101 Tenn. 102, 45 S.W. 1067, 1898 Tenn. 
LEXIS 37, 70 Am. St. Rep. 661, 40 L.R.A. 768 
(1898). 

Affidavit of corporation employee showing no 
more than that he solicited orders for the cor- 
poration was insufficient to show that nonresi- 
dent corporation was subject to service in Ten- 
nessee through such employee. Young v. Hicks, 
250 F.2d 80, 1957 U.S. App. LEXIS 4452 (8th 
Cir. Mo. 1957). 

Fact that defendant’s agent for service of 
process died before the one year period of limi- 
tation had expired would not toll the statute 
since § 48-910 (repealed) provides for service 
on secretary of state in such cases. Sigler v. 
Youngblood Truck Lines, Inc., 149 F. Supp. 61, 
1957 U.S. Dist. LEXIS 3823 (D. Tenn. 1957). 

Where plaintiff contended that statute of 
limitations had not run because of suspension 
under this section since defendant was a corpo- 
ration not domesticated and not doing business 
in Tennessee, but was subject to suit in Tennes- 
see because as of a certain date a certain 
corporation opened a Knoxville office handling 
defendant’s products and thereby became an 
agent for the purpose of service of process, 
plaintiff could not contend that period of limi- 
tations had not run where it was shown that 
such agency agreement was actually entered 
into one and a half years earlier. Harris v. 
Beech Aircraft Corp., 248 F. Supp. 599, 1965 
U.S. Dist. LEXIS 6033 (E.D. Tenn. 1965). 


14. Absent Defendant — Remedy Suffi- 
cient. 


15. —Statute Inapplicable. 

Where the remedy of the suitor is unaffected 
by the absence of the defendant from the state 
and the nonresidence of the defendant does not 
affect the right to sue, the provisions of this 
section are without application. Arrowood v. 
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McMinn County, 173 Tenn. 562, 121 S.W.2d 
566, 1938 Tenn. LEXIS 43, 119 A.L.R. 855 
(1938). 

The object of this section is to save the 
creditor’s remedy while he is kept from enforc- 
ing it by his debtor being out of the state, but if 
the debtor’s absence is not such as to prevent 
his creditor from suing him and having him 
personally served with process in the state, it is 
not an absence within this section, and does not 
suspend the running of the statute. Spiegel, 
Inc. v. Luster, 31 Tenn. App. 342, 215 S.W.2d 16, 
1948 Tenn. App. LEXIS 96 (Tenn. Ct. App. 
1948). 

Worker’s compensation recipient must bring 
action against nonresident third party tortfea- 
sor in another state within one year after the 
injury or as a matter of law the cause of action 
is assigned to his employer, since this section 
does not toll the running of the time specified in 
§ 50-914 (now § 50-6-112). Willis v. Weil Pump 
Co., 130 F. Supp. 896, 1954 U.S. Dist. LEXIS 
2281 (D.N.Y. 1954), affd, 222 F.2d 261, 1955 
U.S. App. LEXIS 3797 (2d Cir. N.Y. 1955). 

This statute does not apply to an action 
against a nonresident subject to service of pro- 
cess under § 20-2-214. Burris v. Alexander 
Mfg. Co., 51 Misc. 2d 548, 273 N.Y.S.2d 542 
(1966). 


16. —Nonresident Motor Vehicle Opera- 
tor. 

Under the provisions of § 20-2-203 the non- 
resident operators of an automobile which 
struck and killed plaintiffs intestate were 
given the status of residents of the county of 
action and could have at all times been served 
through the secretary of state so that the pro- 
visions of this section with reference to the 
tolling of the statute of limitations were inap- 
plicable. Arrowood v. McMinn County, 173 
Tenn. 562, 121 S.W.2d 566, 1938 Tenn. LEXIS 
43, 119 A.L.R. 855 (1938). 

Nonresidence of motorist does not toll statute 
of limitations since service may be had on tary 
of state under § 20-2-203. Young v. Hicks, 250 
F.2d 80, 1957 U.S. App. LEXIS 4452 (8th Cir. 
Mo. 1957). 

In a personal injury action arising from an 
automobile accident, even though plaintiff was 
unaware of the fact that defendant was, or had 
become, a nonresident, where plaintiff had not 
used due diligence in attempting to locate and 
serve defendant, he failed to satisfy the prereq- 
uisites necessary to toll the statute of limita- 
tions. Ballard v. Ardehani, 901 S.W.2d 369, 
1995 Tenn. App. LEXIS 18 (Tenn. Ct. App. 
1995). 

This section is generally inapplicable to non- 
resident motorists who may be served through 
the secretary of state under the provisions of 
§ 20-2-203. Ballard v. Ardehani, 901 S.W.2d 
369, 1995 Tenn. App. LEXIS 18 (Tenn. Ct. App. 
1995). 
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17. —Remedy by Attachment. 

Where a nonresident debtor has property in 
this state subject to attachment, the operation 
of the statutes of limitation against a suit to 
subject such property by attachment to the 
payment of the debt is not arrested by such 
nonresidence. Rowsey v. Burkhead, 3 Tenn. Civ. 
App. (3 Higgins) 361 (1912). 

Where complete relief might not be given in 
an attachment case, this section applies. Edg- 
ington v. Edgington, 179 Tenn. 83, 162 S.W.2d 
1082, 1941 Tenn. LEXIS 97 (1942). 

The continued nonresidence of defendant 
tolled the statute of limitations. The fact he had 
money or property within the state subject to 
attachment did not suspend the statute of limi- 
tations. Farmers State Bank v. Jones, 34 Tenn. 
App. 57, 232 S.W.2d 658, 1949 Tenn. App. 
LEXIS 140 (Tenn. Ct. App. 1949). 


18. —Personal Service Unnecessary. 

Where the action may be prosecuted without 
the necessary of personal services upon the 
defendant and full relief granted, the statute of 
limitations does not apply. Edgington v. Edg- 
ington, 179 Tenn. 83, 162 S.W.2d 1082, 1941 
Tenn. LEXIS 97 (1942). 


19. —Service by Publication. 

Where the creditor may proceed against the 
heir, and make the absent personal representa- 
tive a party defendant, by publication, the 
operation of the statutes of limitation will not 
be arrested by his absence. Taylor v. McGill, 74 
Tenn. 294, 1880 Tenn. LEXIS 251 (1880); Boro 
v. Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 
Tenn. LEXIS 4, 135 Am. St. Rep. 857 (1909). 

The section does not apply in case of a bill to 
set aside a fraudulent conveyance, since full 
relief may be had by publication. Boro v. Hidell, 
122 Tenn. 80, 120 S.W. 961, 1909 Tenn. LEXIS 
4, 185 Am. St. Rep. 857 (1909). 


20. Service on Secretary of State. 

Service of process on the secretary of state, 
pursuant to § 20-2-203 et seq, is sufficient to 
toll the running of the statute of limitations, 
provided the plaintiff uses or has used due 
diligence to ascertain the whereabouts of the 
defendant, and to serve the requisite notice to 
make service consummate. Carr v. Borchers, 
815 S.W.2d 528, 1991 Tenn. App. LEXIS 2438 
(Tenn. Ct. App. 1991), appeal denied, — S.W.2d 
—, 1991 Tenn. LEXIS 314 (Tenn. Aug. 5, 1991). 


21. Conflict of Laws. 

A distinction is made between the bar of the 
remedy and the bar of the right in another 
state, and the bar of the remedy cannot be 
relied on here, where the remedy is not barred 
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by our statutes, but where lapse of time has 
vested in the defendant the property or right in 
the thing sued for, that defense may be relied 
on in this state. Coleson v. Blanton, 4 Tenn. 152, 
1816 Tenn. LEXIS 44 (1816). 

Statutes of limitation are local. The law of 
the state where the action is brought governs as 
to the limitation of the action. This is the 
general rule, without regard to the place where 
the cause of action originated. Coleson v. Blan- 
ton, 4 Tenn. 152, 1816 Tenn. LEXIS 44 (1816); 
Pike v. Greene, 9 Tenn. 465, 1831 Tenn. LEXIS 
26 (1831), questioned, Phipps v. Richmond, 20 
Tenn. 21, 1839 Tenn. LEXIS 3 (1839); Estes v. 
Kyle, 19 Tenn. 34, 1838 Tenn. LEXIS 8 (1838); 
Graham’s Heirs v. Nelson, 24 Tenn. 605, 1845 
Tenn. LEXIS 145 (1845); Gassaway v. Hopkins, 
38 Tenn. 583, 1858 Tenn. LEXIS 232 (Tenn. 
Dec. 1858); Waters v. Barton, 41 Tenn. 450, 
1860 Tenn. LEXIS 89 (1860); Hubbard v. Epps, 
68 Tenn. 231, 1877 Tenn. LEXIS 28 (1877); 
Ridge v. Cowley, 74 Tenn. 166, 1880 Tenn. 
LEXIS 224 (1880); Fitzsimmons v. Johnson, 90 
Tenn. 416, 17 S.W. 100, 1891 Tenn. LEXIS 28 
(1891). 


22. Pleading. 


23. —Complaint as Notice. 

Bill of complaint was sufficient to put defen- 
dant on notice that his nonresidence was being 
asserted to defeat his anticipated plea of the 
statute of limitations. Farmers State Bank v. 
Jones, 34 Tenn. App. 57, 232 S.W.2d 658, 1950 
Tenn. App. LEXIS 130 (Tenn. Ct. App. 1950). 


24. —Facts Avoiding Statute. 

Where the absence of the personal represen- 
tative from the state is relied upon by the 
complainant to arrest the operation of the stat- 
utes of limitation, the facts should be stated 
with sufficient definiteness and reasonable cer- 
tainty. Taylor v. McGill, 74 Tenn. 294, 1880 
Tenn. LEXIS 251 (1880). 

If a note should be barred by the statute of 
limitations, and it becomes necessary to dis- 
close this fact in the bill, it is essential to go 
further, and set up the facts which avoid the 
bar of the statute, such as nonresidence of the 
defendant, or a promise to pay the note made 
within six years. Farmers State Bank v. Jones, 
34 Tenn. App. 57, 232 S.W.2d 658, 1949 Tenn. 
App. LEXIS 140 (Tenn. Ct. App. 1949). 


25. —Timely Assertion of Statute. 

The question of whether defendant was out- 
side the state cannot be asserted for the first 
time on appeal. Roberts v. Berry, 541 F.2d 607, 
1976 U.S. App. LEXIS 7276 (6th Cir. Tenn. 
1976). 


28-1-112. Application of foreign statutes. 


Where the statute of limitations of another state or government has created 
a bar to an action upon a cause accruing therein, while the party to be charged 
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was a resident in such state or such government, the bar is equally effectual in 


this state. 


History. 
Code 1858, § 2783; Shan., § 4480; Code 
1932, § 8607; T.C.A. (orig. ed.), § 28-114. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 36; 6 Tenn. Juris., Conflict of 
Laws, Domicile and Residence, § 35. 


Law Reviews. 

A Review of Tennessee Conflicts of Law: Stat- 
ute of Limitation, Statute of Frauds, Forum 
Non Conveniems, Torts (Robert L. Denkel- 
spiel), 6 Mem. St. U.L. Rev. 37. 

Business Associations — 1961 Tennessee 
Survey (Kenneth L. Roberts), 14 Vand. L. Rev. 
1141. 


Choice-of-Law Statutes (Robert A. Leflar), 44 
Tenn. L. Rev. 951. 

Civil Procedure — Maestas v. Sofamor Danek 
Group, Inc.: The Tennessee Supreme Court’s 
Rejection of the Doctrine of Cross-Jurisdic- 
tional Tolling, 32 U. Mem. L. Rev. 521 (2002). 

Conflict of Laws — Limitation of Actions — 
Lex Loci or Lex Fori, 23 Tenn. L. Rev. 1038. 

Conflict of Laws — 1957 Tennessee Survey 
(John H. Wade), 10 Vand. L. Rev. 995. 

Statute of Limitations and Radiation Injury, 
23 Tenn. L. Rev. 278. 

Uniform Statute of Limitation on Foreign 
Claims Act: Tolling Problems (David H. Ver- 
non), 12 Vand. L. Rev. 971. 


NOTES TO DECISIONS 


Analysis 
1. Foreign Bar Controlling. 
2. —Generally. 
3. —Foreign Residence upon Accrual Requi- 
site. 
4, —Tennessee Accrual. 
5. —Residence in Foreign State. 
6. Terms of Foreign Statute — Presumption. 
7. Tennessee Resident — Action Accruing in 


Other State. 
1. Foreign Bar Controlling. 


2. —Generally. 

The local law of another state governed per- 
sonalty held adversely therein for the prescrip- 
tive period of that state, and determined its 
status before its removal to this state; and the 
former owner lost his title by knowingly suffer- 
ing his property to be taken and to remain 
within the jurisdiction of such other state dur- 
ing the period prescribed by the law of that 
state. Waters v. Barton, 41 Tenn. 450, 1860 
Tenn. LEXIS 89 (1860). 


3. —Foreign Residence upon Accrual Req- 
uisite. 

A suit cannot be defeated by a plea of the 
statute of the state in which the cause of action 
accrued, unless the bar became complete dur- 
ing the debtor’s residence in such state. Kempe 
v. Bader, 86 Tenn. 189, 6 S.W. 126, 1887 Tenn. 
LEXIS 36 (1887). 

This statute was intended to cover actions 
that accrued against parties while they were 
residents of another state, and not to actions 
that accrued while the parties were residents of 
this state. Pilcher v. Carroll, 15 Tenn. App. 4238, 
— $.W.2d —, 1932 Tenn. App. LEXIS 110 
(Tenn. Ct. App. 1932), distinguishing Kempe v. 
Bader, 86 Tenn. 189, 6 S.W. 126, 1887 Tenn. 
LEXIS 36 (1887). 


This section does not apply unless the bar 
becomes complete while the party to be charged 
was a resident of the foreign state. Sigler v. 
Youngblood Truck Lines, Inc., 149 F. Supp. 61, 
1957 U.S. Dist. LEXIS 3823 (D. Tenn. 1957). 


4, —Tennessee Accrual. 

Where the cause of action arose in Tennessee, 
and defendant pleaded a two-year statute of 
Texas, to which state he had removed, invoking 
this section, the statute of limitations of Ten- 
nessee was applied, this section not being ap- 
plicable. Pilcher v. Carroll, 15 Tenn. App. 423, 
— §.W.2d —, 1932 Tenn. App. LEXIS 110 
(Tenn. Ct. App. 1932). 


5. —Residence in Foreign State. 

In order for the statute of limitations of 
another state to bar action on a note, it must be 
shown that the maker resided in the other state 
for the full statutory period, even in a case 
where the note itself provided that it should be 
subject to the law of the other state. O’Brien v. 
Biles, 1 Tenn. App. 595, — S.W. —, 1925 Tenn. 
App. LEXIS 79 (Tenn. Ct. App. 1925). 


6. Terms of Foreign Statute — Presump- 
tion. 

A plea of the statute of limitations is a good 
defense to an action in this state; and, in the 
absence of proof of the foreign statute of limi- 
tations, it will, in such case, be presumed to be 
the same as our own. Bagwell v. McTighe, 85 
Tenn. 616, 4 S.W. 46, 1887 Tenn. LEXIS 2 
(1887); Kempe v. Bader, 86 Tenn. 189, 6 S.W. 
126, 1887 Tenn. LEXIS 36 (1887); Hubbell v. 
Morristown Land & Improv. Co., 95 Tenn. 585, 
32 S.W. 965, 1895 Tenn. LEXIS 132 (1895). 


7. Tennessee Resident — Action Accruing 
in Other State. 

Where Tennessee resident injured in automo- 

bile accident in Alabama commenced action for 
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personal injuries in Tennessee by procuring 
issuance of summons within one year from date 
of accident, took voluntary nonsuit when ser- 
vice could not be had on defendant and refiled 
suit within one year thereafter, plaintiff's cause 
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of action was saved and the expiration of the 
period of limitations for personal injuries in 
Alabama did not bar plaintiffs right of action in 
Tennessee. Fowler v. Herman, 200 Tenn. 201, 
292 S.W.2d 11, 1956 Tenn. LEXIS 396 (1956). 


This title does not apply to actions brought by the state of Tennessee, unless 


otherwise expressly provided. 


History. 

Code 1858, § 2762 (deriv. Acts 1855-1856, ch. 
113, § 3); impl. am. Acts 1865, ch. 36, § 34; 
impl. am. Acts 1873, ch. 18; Shan., § 4453; 
Code 1932, § 8579; T.C.A. (orig. ed.), § 28-115. 


Textbooks. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, § 98; 18 Tenn. 
Juris., Limitations of Actions, §§ 7, 8. 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Acts. 

Construction and Interpretation. 

—Limitations Against State Not Favored. 

—Immunity of State. 

. Actions by State. 

—Ouster of Foreign Corporation. 

. —Surety of Defaulting Official Unprotected. 

. —Municipal Assessments — Action to En- 
force. 

9. —Special Assessment Lien. 

10. —Recovery of School Funds. 

11. —Bond of Tax Collector. 

12. Actions by County. 

13. —Collection of Fines and Costs. 

14, —County When Arm of State Government. 

15. —County School System. 

16. Actions by Municipalities. 

17. —Metropolitan Board of Education. 


OIAP MK WHE 


1. Construction with Other Acts. 

The statute in favor of personal representa- 
tives does not apply to suits by the state. 
O’Neal’s Sureties v. State, 78 Tenn. 727, 1882 
Tenn. LEXIS 2438 (1882). 

Section 28-1-105 providing for the com- 
mencement of a new suit within one year, does 
not apply to the state. Williams v. Cravens, 31 
Tenn. App. 246, 214 S.W.2d 57, 1948 Tenn. App. 
LEXIS 88 (Tenn. Ct. App. 1948). 

The clear and unambiguous provisions of 
§ 28-1-112 exempt the state from the ambit of 
§ 28-3-105 statute of limitation. Dunn v. W. F. 
Jameson & Sons, Inc., 569 S.W.2d 799, 1978 
Tenn. LEXIS 627 (Tenn. 1978). 


2. Construction and Interpretation. 

Word “title” referred to by T.C.A. § 28-1-113 
is Title 28 of the Tennessee Code in its entirety, 
which is devoted to various statutes of limita- 
tions. Cases interpreting this section make 
clear that it is the statutes of limitations them- 
selves which do not apply to the state unless 


expressly provided otherwise; this is a codifica- 
tion of the common law rule nullum tempus 
occurrit regi (“no time runs against the king”). 
In re Faye Foods, Inc., — B.R. —, 2016 Bankr. 
LEXIS 402 (Bankr. W.D. Tenn. Feb. 5, 2016), 
affd in part, rev'd in part, Collins v. Tenn., 555 
B.R. 670, 2016 U.S. Dist. LEXIS 107262 (W.D. 
Tenn. Aug. 3, 2016). 


3. —Limitations Against State Not Fa- 
vored. 

Statutes of limitation against the state as the 
sovereign are looked upon with disfavor, and 
will not be enforced unless there is a clear and 
explicit authority therefor given by statute. 
Anderson v. Security Mills, 175 Tenn. 197, 133 
S.W.2d 478, 1939 Tenn. LEXIS 30 (1939). 

This section provides that statutes of limita- 
tion against the state as the sovereign are 
looked upon with disfavor, and will not be 
enforced unless there is a clear and explicit 
authority therefor given by statute. Dunn v. W. 
F. Jameson & Sons, Inc., 569 S.W.2d 799, 1978 
Tenn. LEXIS 627 (Tenn. 1978). 


4, —Immunity of State. 

The state cannot be subjected to litigation at 
the suit of an individual unless the words of the 
act are so plain, clear and unmistakable as to 
leave no doubt of the intention of the legislature 
that it should be done. Quinton v. Board of 
Claims, 165 Tenn. 201, 54 S.W.2d 953, 1932 
Tenn. LEXIS 38 (1932). 


5. Actions by State. 


6. —Ouster of Foreign Corporation. 
Statutes of limitation are not applicable to 
the state in civil actions, such as a suit to oust 
a foreign corporation from the state and to 
restrain it from doing business within the state. 
State ex rel. Cates v. Standard Oil Co., 120 
Tenn. 86, 110 S.W. 565, 1907 Tenn. LEXIS 41 
(1907), affd, Standard Oil Co. v. Tennessee, 217 
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U.S. 418, 30S. Ct. 548, 54 L. Ed. 817, 1910 US. 
LEXIS 1967 (1910). 


7. —Surety of Defaulting Official Unpro- 
tected. 

The exemption of the state does not pass to a 
surety of a defaulting official, when he pays the 
state the amount of a misappropriation. Action 
is barred against one alleged to have partici- 
pated in the misappropriation, when brought 
by the surety more than six years after surety 
made settlement with the state. Such is not 
subrogee or assignee of the sovereign’s exemp- 
tion. Fidelity & Deposit Co. v. First Nat'l Bank, 
165 Tenn. 395, 54 S.W.2d 964, 1932 Tenn. 
LEXIS 64 (1932). 


8. —Municipal Assessments — Action to 
Enforce. 

An action by a city to enforce its lien for 
special assessments is not an action brought by 
the state of Tennessee. Knoxville v. Gervin, 169 
Tenn. 532, 89 S.W.2d 348, 1935 Tenn. LEXIS 
80, 103 A.L.R. 877 (1936). 


9. —Special Assessment Lien. 

Statute of limitations can be pleaded by prop- 
erty owner in suit by city to enforce special 
assessment lien. Knoxville v. Gervin, 169 Tenn. 
532, 89 S.W.2d 348, 1935 Tenn. LEXIS 80, 103 
A.L.R. 877 (1936). 


10. —Recovery of School Funds. 

Suit by state to recover funds for use of city 
school authorities from county trustee was not 
subject to defense of limitations. State ex rel. 
Dossett v. Obion County, 188 Tenn. 538, 221 
S.W.2d 705, 1949 Tenn. LEXIS 372 (1949). 


11. —Bond of Tax Collector. 
A suit by the state against the executors of a 
surety upon a bond of a tax collector is not 


barred by this section. Callaway’s Ex’rs v. 
State, 2 Shan. 112 (1876). 


12. Actions by County. 


13. —Collection of Fines and Costs. 

The fact that the fine and costs assessed 
against a defendant convicted of unlawful 
transportation of intoxicating liquors were 
sought to be collected against the sureties of 
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defendant through medium of a bond did not 
change such exercise of power from a govern- 
mental function to a private function. Nelson v. 
Loudon County, 176 Tenn. 632, 144 S.W.2d 791, 
1940 Tenn. LEXIS 111 (1940). 


14. —County When Arm of State Govern- 
ment. 

The statute of limitations does not run 
against a county which is seeking to enforce a 
demand arising out of or dependent upon the 
exercise of its governmental functions as an 
arm of the state government. Nelson v. Loudon 
County, 176 Tenn. 632, 144 S.W.2d 791, 1940 
Tenn. LEXIS 111 (1940). 


15. —County School System. 

The maintenance of the physical structure 
and land of county schools is a local concern and 
function to which the immunity from the stat- 
ute of limitations does not apply. Anderson 
County Bd. of Education v. National Gypsum 
Co., 821 F.2d 1230, 1987 U.S. App. LEXIS 7205 
(6th Cir. Tenn. 1987). 

The immunity does not extend to every action 
of a subordinate body such as a county, munici- 
pality or school board, even when it can be 
characterized as acting in furtherance of a state 
function. There must be some direct nexus 
between the action complained of and the state 
function. Anderson County Bd. of Education v. 
National Gypsum Co., 821 F.2d 1230, 1987 U.S. 
App. LEXIS 7205 (6th Cir. Tenn. 1987). 

A local school board engaged in a governmen- 
tal function when it brought an action to re- 
cover the cost of asbestos abatement or removal 
and, therefore, this section applied to render 
the board immune from statute of limitations 
otherwise applicable to the action. Hamilton 
County Bd. of Educ. v. Asbestospray Corp., 909 
S.W.2d 783, 1995 Tenn. LEXIS 613 (Tenn. 
1995). 


16. Actions by Municipalities. 


17. —Metropolitan Board of Education. 

Immunity in school desegregation case, Kel- 
ley v. Metropolitan County Bd. of Educ., 836 
F.2d 986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
Tenn. 1987), cert. denied, Metropolitan County 
Bd. of Educ. v. Tennessee, 487 U.S. 1206, 108 S. 
Ct. 2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 
2848 (1988). 


28-1-114. Counterclaim or third party complaint. 


(a) A counterclaim or third party complaint or cross-claim is not barred by 
the applicable statute of limitations or any statutory limitation of time, 
however characterized, if it was not barred at the time the claims asserted in 


the complaint were interposed. 


(b) If a nonsuit is taken as to the original civil action, any counterclaim, 
cross-claim or third party complaint arising from such action shall not be 
terminated but may proceed as an original civil action. However, if a counter- 
claim, cross-claim or third party complaint is filed as a civil action as permitted 
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by this subsection (b) and such action does not proceed to an adjudication on 
the merits of such claim, the defendant shall have the right to file a 
counterclaim, cross-claim or third party complaint within the time allowed for 
the filing of a responsive pleading only if the original action is reinstituted 
pursuant to § 28-1-105. 

(c) Any counterclaim, cross-claim, or third party complaint arising from an 
action or suit originally commenced in general sessions court and subsequently 
recommenced as an original action or as a counterclaim, cross-claim or third 
party complaint pursuant to this section in circuit or chancery court according 
to the provisions of § 28-1-105, shall not be subject to the monetary jurisdic- 


tional limit originally imposed in general sessions court. 


History. 

Acts 1978, ch. 758, § 1; T.C.A., § 28-116; Acts 
1983, ch. 365, § 1; 1984, ch. 520, §§ 2, 4; 1985, 
ch. 344, § 2. 


Compiler’s Notes. 

Acts 1984, ch. 964, § 1 provided that the 
1984 amendment not apply to any nonsuit or 
notice of dismissal filed prior to April 13, 1984, 
and that the law in effect on the date of the 
nonsuit or notice of dismissal was filed shall 
govern any such suit. The legislative intent was 
that the 1984 amendment not be applied retro- 
actively to any nonsuit or notice of dismissal 
filed prior to April 13, 1984, and that notwith- 
standing the 1984 amendment or Tenn. R. Civ. 
P. 41.01 or any construction to the contrary, 
nonsuit taken prior to April 13, 1984, shall also 
terminate any counterclaim filed in a civil suit. 


Cross-References. 

Limitation of actions, contracts for sale, 
§ 47-2-725. 

Limitation of actions, personal tort actions, 
§ 28-3-104. 


Limitation of actions, Uniform Contribution 
Among Tort-Feasors Act, § 29-11-104. 

Monetary jurisdiction of general sessions 
court, § 16-15-501. 

Statute of limitations in contracts for sale, 
§ 47-2-725. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-13.01. 


Law Reviews. 

Counterclaims, Amendments, Relation-back 
and the Statute of Limitations, 9 Mem. St. U.L. 
Rev. 441. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 

Survey of Civil Procedure in Tennessee — 
1977, IV. Pretrial Procedure (John L. Sobieski, 
Jr.), 46 Tenn. L. Rev. 308. 

The Nonparty Tortfeasor (June F. Entman), 
23 Mem. St. U.L. Rev. 105 (1992). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Counterclaims Accrued Prior to Enactment. 
3. Claims Not Barred. 


1. Applicability. 

While subsection (b) does expressly preserve 
only those claims asserted “within the time 
allowed for the filing of a responsive pleading,” 
such limitation is not applicable to claims not 
barred under subsection (a). Federal Deposit 
Ins. Corp. v. Hooper, 700 F. Supp. 915, 1988 
U.S. Dist. LEXIS 14175 (M.D. Tenn. 1988). 

Although a homeowner’s association followed 
the correct procedure in its restrictive cov- 
enants to increase the amount of dues, an 
appellate court was unable to review the dis- 
missal of a lot owner’s counterclaims because 
the trial court did not make findings, as re- 
quired by Tenn. R. Civ. P. 56.04, concerning the 


ground for its application of laches or whether 
T.C.A. § 28-1-114 “saved” the owner’s counter- 
claims. Grand Valley Lakes Prop. Owners Ass’n 
v. Burrow, 376 S.W.3d 66, 2011 Tenn. App. 
LEXIS 686 (Tenn. Ct. App. Dec. 28, 2011), 
rehearing denied, 376 S.W.3d 66, 2012 Tenn. 
App. LEXIS 925 (Tenn. Ct. App. 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 364 
(Tenn. May 18, 2012). 

In a case in which appellants filed suit to 
assert rights to a tract of real property by 
adverse possession, the trial court was correct 
in ordering appellants to vacate the disputed 
property because appellants’ petition was filed 
before they had adversely possessed the prop- 
erty for a total of seven years. Moreover, pur- 
suant to T.C.A. § 28-1-114, appellee’s counter- 
claim for ejectment related back to the filing of 
appellants’ original petition. Phelps v. Benke, 
— S8.W.3d —, 2017 Tenn. App. LEXIS 18 (Tenn. 
Ct. App. Jan. 11, 2017). , 
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2. Counterclaims Accrued Prior to Enact- 
ment. 

Absent any indication by the legislature that 
this section should be given prospective appli- 
cation only, a federal court applied the statute 
to a counterclaim already accrued but not yet 
barred at the enactment of this section. McAl- 
lister v. Matlock, 461 F. Supp. 518, 1978 U.S. 
Dist. LEXIS 14538 (E.D. Tenn. 1978). 

No vested right of a complaining plaintiff was 
infringed by the application of this section to a 
counterclaim which had accrued prior to the 
enactment of this section and which was not 
then already barred. McAllister v. Matlock, 461 
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F. Supp. 518, 1978 U.S. Dist. LEXIS 14538 
(E.D. Tenn. 1978). 


3. Claims Not Barred. 

Although defendant did not file his counter- 
claim and cross-claim until April 1992, more 
than seven years after his cause of action had 
accrued, he was given the benefit of plaintiffs 
October 1990 filing pursuant to this section. 
Defendant’s claims were, therefore, not barred 
by § 28-2-103, although they were asserted 
outside of the applicable seven-year period. 
Cross v. McCurry, 859 S.W.2d 349, 1993 Tenn. 
App. LEXIS 335 (Tenn. Ct. App. 1993). 


28-1-115. Dismissed federal court actions. 


Notwithstanding any applicable statute of limitation to the contrary, any 
party filing an action in a federal court that is subsequently dismissed for lack 
of jurisdiction shall have one (1) year from the date of such dismissal to timely 
file such action in an appropriate state court. 


History. 
Acts 1984, ch. 520, § 1. 


Compiler’s Notes. 

Acts 1984, ch. 964, § 1 provided that this 
section does not apply to any nonsuit or notice 
of dismissal filed prior to April 13, 1984, and 
the law in effect on the date of nonsuit or notice 
of dismissal was filed shall govern any such 
suit. It is the legislative intent that this section 
not be applied retroactively to any nonsuit or 
notice of dismissal filed prior to April 13, 1984, 


and that notwithstanding this section or Tenn. 
R. Civ. P. 41.01, or any construction to the 
contrary, nonsuit taken prior to April 13, 1984 
shall also terminate any counterclaim filed in a 
civil suit. 


Law Reviews. 
Nonsuits IV: An Updated List of Don’ts (Don- 
ald F. Paine), 39 No. 2 Tenn. B.J. 15 (2003). 
Sex, Lies and Nonsuits (Donald F. Paine), 29 
No. 5 Tenn. B.J. 17 (1993). 


NOTES TO DECISIONS 


Analysis 


1. Limitations Barring Right. 
2. Application to State. 
3. Basis for Dismissal. 


1. Limitations Barring Right. 

Neither this section nor § 28-1-105 can be 
used to extend the period within which suit 
must be filed against a governmental entity 
under the Governmental Tort Liability Act. 
Nance v. City of Knoxville, 883 S.W.2d 629, 
1994 Tenn. App. LEXIS 221 (Tenn. Ct. App. 
1994), overruled, Moore v. Coffee County, 402 
Fed. Appx. 107, 2010 U.S. App. LEXIS 23639, 
2010 FED App. 715N (6th Cir.) (6th Cir. Tenn. 
2010). 

In wrongful death suit brought by decedent’s 
minor children and their parent against city, in 
whose jail decedent was incarcerated when the 
decedent committed suicide, the statute of limi- 
tations for the Tennessee Governmental Tort 
Liability Act, compiled in title 29, chapter 20, 
was not tolled by the children’s minority, nor 
was it tolled by the pendency of the suit in 
federal court; trial court properly granted the 


city’s motion to dismiss. Lynn v. City of Jack- 
son, 63 S.W.3d 332, 2001 Tenn. LEXIS 858 
(Tenn. 2001), overruled, Moore v. Coffee 
County, 402 Fed. Appx. 107, 2010 U.S. App. 
LEXIS 23639, 2010 FED App. 715N (6th Cir.) 
(6th Cir. Tenn. 2010). 


2. Application to State. 

Sovereign immunity bars application of this 
section to actions against the state. Webster v. 
Tennessee Bd. of Regents, 902 S.W.2d 412, 1995 
Tenn. App. LEXIS 134 (Tenn. Ct. App. 1995). 

Since T.C.A. § 28-1-115 rather than T.C.A. 
§ 28-1-105 controlled the limitations on actions 
dismissed by federal courts for lack of jurisdic- 
tion, the court denied plaintiffs Fed. R. Civ. P. 
41(a) motion to file a voluntary dismissal. John- 
son v. Hill Bros. Transp. Inc., 262 F. Supp. 2d 
889, 2003 U.S. Dist. LEXIS 8325 (E.D. Tenn. 
2003). 

T.C.A. §§ 28-1-105 and 28-1-115 do not spe- 
cifically state that they are applicable to the 
state of Tennessee; the statutes are held to be in 
derogation of sovereign immunity and do not 
effectively toll any statute of limitations as to 
the state of Tennessee, such that the motion to 
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dismiss the inmate’s suit could not be avoided. 
Gore v. Tenn. Dep’t of Corr., 132 S.W.3d 369, 
2003 Tenn. App. LEXIS 713 (Tenn. Ct. App. 
2003). 

Neither T.C.A. § 28-1-105 nor § 28-1-115 ap- 
plied, without more, to save the employee’s 
Public Protection Act claim against the state; 
there was no mention of the state in the savings 
statutes and suits against the state of Tennes- 
see could only be brought in strict compliance 
with an enabling statute; the state was im- 
mune from suit except when it consented to be 
sued. Farmer v. Tenn. Dep’t of Safety, 228 
S.W.3d 96, 2007 Tenn. App. LEXIS 105 (Tenn. 
Ct. App. Feb. 27, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 614 (Tenn. June 
25, 2007), overruled, Moore v. Coffee County, 
402 Fed. Appx. 107, 2010 U.S. App. LEXIS 
23639, 2010 FED App. 715N (6th Cir.) (6th Cir. 
Tenn. 2010). 
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Tennessee’s general savings statutes provide 
plaintiffs with additional time to refile a com- 
plaint after the dismissal of previous action. 
However, these general savings statutes are 
inapplicable to suits against the State of Ten- 
nessee or other governmental entities. Jackson 
v. City of Cleveland, — S.W.3d —, 2016 Tenn. 
App. LEXIS 606 (Tenn. Ct. App. Aug. 22, 2016). 


3. Basis for Dismissal. 

This section did not apply to make timely 
defendant’s filing of a petition for writ of certio- 
rari within one year of the dismissal of a federal 
habeas corpus action he had previously filed, 
where the federal action was dismissed for lack 
of jurisdiction and because defendant failed to 
exhaust his state court remedies. A’La v. Ten- 
nessee Dep’t of Correction, 914 S.W.2d 914, 
1995 Tenn. App. LEXIS 596 (Tenn. Ct. App. 
1995). 


28-1-116. Extension during disaster. 


In the event that a duly authorized member of the appellate judiciary enters 
an order declaring a disaster pursuant to the Tennessee supreme court rules, 
or the Tennessee rules of civil or appellate procedure, all applicable statutes of 
limitation and statutes of repose shall be extended in the counties subject to 
the order by the same number of days by which other applicable filing 
deadlines are extended. In the event an action could be properly filed in more 
than one (1) county, the deadline for that action shall be extended only in the 
county or counties in which a disaster is declared by the order. 


History. 
Acts 2008, ch. 725, § 1. 


CHAPTER 2 
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Section 


28-2-101. 
28-2-102. 
28-2-103. 
28-2-104. 
28-2-105. 
28-2-106. 
28-2-107. 
28-2-108. 
28-2-109. 
28-2-110. 
28-2-111. 
28-2-112. 


Adverse possession — State conveyance. 

Action barred after seven years. 

Seven-year period runs from time right accrued — Extent of possession. 
Application to school lands. 

Adverse possession — Assurance of title. 

Action for recovery prohibited. 

Rights under other laws preserved. 

Subordinate possession not adverse. 

Presumption of ownership from payment of taxes. 

Action barred by nonpayment of taxes. 

Period of validity of liens — Extension. 

Challenge of title of parcel conveyed pursuant to tax proceeding. 


28-2-101. Adverse possession — State conveyance. 


(a) Any person having had, either personally or through those through 
whom that person’s claim arises, individually or through whom a person 


claims, 


seven (7) years’ adverse possession of any lands, tenements, or 
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hereditaments, granted by this state or the state of North Carolina, holding by 
conveyance, devise, grant, or other assurance of title, purporting to convey an 
estate in fee, without any claim by action at law or in equity commenced within 
that time and effectually prosecuted against such person is vested with a good 
and indefeasible title in fee to the land described in such person’s assurance of 
title. 

(b) No title shall be vested by virtue of such adverse possession, unless such 
conveyance, devise, grant, or other assurance of title shall have been recorded 
in the register’s office for the county or counties in which the land lies during 


the full term of such seven (7) years’ adverse possession. 


History. 

Code 1858, § 2763 (deriv. Acts 1819, ch. 28, 
§ 1); Acts 1895, ch. 38, § 1; Shan., § 4456; 
Code 1932, § 8582; T.C.A. (orig. ed.), § 28-201. 


Cross-References. 

Limitation of actions to test tax title, § 67-5- 
2504. 

Limitation on forcible entry and detainer, 
§ 29-18-109. 

Presumption of ownership from possession of 
personal property, § 66-3-103. 


Section to Section References. 
This chapter is referred to in § 28-3-101. 
Sections 28-2-101 — 28-2-103 are referred to 
in § 28-2-104. 
This section is referred to in § 28-2-102. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
hes Wi 63 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-8-9. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
knowledgments, § 6; 1 Tenn. Juris., Adverse 
Possession, §§ 2, 3, 9-18, 25, 30, 32, 34-38, 44, 
49-58, 60, 63; 6 Tenn. Juris., Constitutional 
Law, § 97; 8 Tenn. Juris., Cotenancy, § 12; 9 
Tenn. Juris., Deeds, § 7; 13 Tenn. Juris., 
Fraudulent and Voluntary Conveyances, § 47; 
20 Tenn. Juris., Partition, § 3; 21 Tenn. Juris., 
Private Ways, § 3. 


Law Reviews. 

Adverse Possession Against Tenants in Com- 
mon in Tennessee (Eston Wycliffe Orr), 37 
Tenn. L. Rev. 776. 

Adverse Possession and the Presumption of 
Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 

Adverse Possession — Purchaser Under An 
Oral Contract, 20 Tenn. L. Rev. 214. 


Adverse Possession — Statutes — May One 
Acquire an Indefeasible Life Estate Under Ten- 
nessee Code Section 8582? 5 Vand. L. Rev. 818. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 

Bringing Tennessee into the Twentieth Cen- 
tury Re Possibilities of Reverter, Powers of 
Termination and Executory Interests When 
Used as Land Control Devices (Nicholas L. 
White), 15 Mem. St. U.L. Rev. 555 (1985). 

History of the Adverse Possession Statutes of 
Tennessee (R.D. Cox), 6 Mem. St. U.L. Rev. 673. 

Real Property (Herman L. Trautman), 6 
Vand. L. Rev. 1080. 

Real Property — Adverse Possession by Hus- 
band and Wife Does Not Ripen into a Tenancy 
by the Entirety, 10 Vand. L. Rev. 460. 

Real Property — Adverse Possession — Co- 
tenant Claims Title by Prescription Against 
Other Cotenants, 11 Vand. L. Rev. 645. 

Real Property — Adverse Possession — Life 
Tenant Holding Against Remainderman, 22 
Tenn. L. Rev. 968. 

Real Property — Adverse Possession — Ten- 
ancy in Common or Tenancy By Entirety?, 24 
Tenn. L. Rev. 892. 

Real Property — 1954 Tennessee Survey, 7 
Vand. L. Rev. 921. 

Real Property — 1956 Tennessee Survey 
(Herman L. Trautman), 9 Vand. L. Rev. 1089. 

Survey of Tennessee Property Law, IV. Trans- 
fers of Land (Beverly A. Rowlett), 48 Tenn. L. 
Rev. 72. 

Tacking Adverse Possessions in Tennessee, 
23 Tenn. L. Rev. 295. 

The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 

Title by Adverse Possession in Tennessee, 5 
Vand. L. Rev. 621. 
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2. In General. 
3. Construction and Interpretation. 


4. —Effect of Statutory Changes. 

5. —History. 

6. —Construction with Other Sections. 
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8. —Liens and Judgments Not Covered. 
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9. —Removal of Cloud from Title Not Covered. 


10 


1 
12. 


—Connection with State Grant. 

—North Carolina Grants. 

—Possession Under Own Assurance of 
Title. 


. —Scope of 1895 Amendment. 

. Adverse Possession — Requisites. 

. — Essentials. 

. —Actual Possession — What Constitutes. 
. —Adverse Holding Requisite. 

. —Continuous Possession. 

. —Constructive Possession. 

. —Exclusive Possession. 

. —Presumptions. 

. —Inclosures. 

. —Acts Insufficient to Constitute Adverse 


Possession — Examples. 


. —Taking of Possession. 

. ——Privity of Estate. 

. —Possession Through Others. 

. —Possession by Administrator. 

. —Life Tenant and Remaindermen. 

. —Vendor and Vendee. 

. —Husband and Wife. 

. —Joint Possession by True Owner and An- 


other. 


. —Joint Possession by Claimants. 

. —Notice of Claim. 

. Assurance or Color of Title. 

. —Necessity Generally. 

. —Miscellaneous Illustrations. 

. —Kstate in Fee. 

. —Fee with Condition Subsequent. 

. —Void Assurance. 

. —Right and Title of Grantors. 

. —Effect of Divesting. 

. ——Deeds of Trust and Mortgages. 

. —Description of Land — Sufficiency. 

. —Informal Muniments of Title. 

. —Deed of Bargain and Sale. 

. —Deed by Incompetent Grantor. 

. —Tax Deed. 

. —Valid Acknowledgment — Necessity. 
. —Condemnation Decree. 

. —Decree in Ejectment Adjudging Title. 
. —Assurance of Title Subsequently Ac- 


quired. 


. —Reference to Prior Unregistered Deed for 


Description. 


. —Beginning of Color of Title. 

. Cotenancies. 

. —Accrual. 

. —Presumption of Possession for All. 

. —Cotenant’s Possession as Bar — Requi- 


sites. 


. —Adverse Possession Barring Cotenants. 
. —Part of Cotenants Barred. 

. —Grantee of One Cotenant. 

. —Tenants in Common as Against Third 


Parties. 


. Landlord and Tenant. 

. —Presumption. 

. —Disputing Title of Landlord. 

. —Notice to Landlord of Disclaimer. 
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. —Lease Taken Under Mistake or Fraud. 
. —Acquired Outstanding Title. 

. —Void Lease. 

. —Purchaser of Landlord’s Reversion. 

. —Attornment Under Mistake of Title. 

. —Third Person Claiming Under Tenant. 
. Adverse Possession — Estate Acquired. 

. —Life Estate. 

. —Right-of-Way. 

. —Mineral Rights. 

. —Homestead. 

. —Family Burying Ground. 

. Adverse Possession — Extent. 

. —Claim of Possessor. 

. —Deed Describing Several Tracts Sepa- 


rately. 


. —Deed Description by General Boundar- 


1es. 


. —Consolidated Tracts. 

. —Description Erroneous. 

. —Boundaries Possessed. 

. —Interlap of Possession. 

. Accrual of Adverse Possession. 

. —Sheriffs Deed. 

. —Judgment Execution. 

. —Possession After Divorce. 

. —Against Remaindermen. 

. —Persons Under Disability. 

. —Against Equity Owner. 

. —Maturity of Adverse Period. 

. Twenty Year Presumption. 

. —Title Acquired. 

. ——Law Controlling. 

. —Burden of Proof. 

. —Presumption as to Grant from State. 
. —Sui Juris Owners. 

. —Cotenancy. 

. —Taking Possession. 

. Suspending Operation of Statute. 

. —Abandonment and Disclaimer of Title. 
. —Abandonment After Seven Years. 

. Adverse Title — Sufficiency. 

. —Title Purchaser Required to Accept. 
. —Indefeasible Title. 

. Pleading — When Unnecessary. 
dvirial. 

. —Presumptions and Proof. 

. —Burden of Proof. 

. —Evidence — Sufficiency. 

Ta. 


—Jury and Court — Respective Prov- 
inces. 


1. Constitutionality. 

The statute of 1895, ch. 38, is not unconsti- 
tutional under provision prohibiting enactment 
of retrospective laws, though the grantee’s deed 
was executed before the enactment of the stat- 


ute 


requiring registration, there being no im- 


pairment of obligation of contracts. Snider v. 
Brown, 48 S.W. 377, 1898 Tenn. Ch. App. 
LEXIS 93 (1898). 


2. In General. 
A misuse or expanded use of an easement did 


not 


result in a forfeiture of the easement; the 
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proper remedy was to enjoin the unauthorized 
use and award such damages as the proof 
merited. Knight v. Utz, 673 S.W.2d 161, 1984 
Tenn. App. LEXIS 2798 (Tenn. Ct. App. 1984). 

Court affirmed the trial court’s resolution of a 
boundary line dispute under T.C.A. § 16-11- 
106 in a landowner’s favor because (1) the 
evidence supported the finding that the various 
deeds and surveys of the disputed boundary 
line were inconsistent and not determinative, 
(2) the evidence supported the finding that 
since at least 1937, an old fence was considered 
the boundary, and (3) it was clear that for 
almost 40 years, the landowner and family had 
openly and notoriously had exclusive posses- 
sion and control of the property up to the fence 
line; because the court determined that the 
boundary line ran along the fence line, it was 
unnecessary to address whether the landowner 
obtained the title by adverse possession under 
T.C.A. § 28-2-101 et seq. Jackson v. Bownas, — 
S.W.3d —, 2005 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. June 21, 2005). 


3. Construction and Interpretation. 

The limitation of this section does not operate 
against the state. Whitaker v. House, 213 Tenn. 
61, 372 S.W.2d 194, 1963 Tenn. LEXIS 495 
(1963). 


4, —Effect of Statutory Changes. 

The effect of adverse possession is subject to 
change by statute at any time. Preston v. 
Smith, 41 Tenn. App. 222, 293 S.W.2d 51, 1955 
Tenn. App. LEXIS 121 (Tenn. Ct. App. 1955). 


5. —History. 

For the history of this section, see Earnest v. 
Little River Land & Lumber Co., 109 Tenn. 427, 
75 S.W. 1122, 1902 Tenn. LEXIS 86 (1902). 


6. —Construction with Other Sections. 
This and the next following section are to be 
construed together. Kittel v. Steger, 121 Tenn. 
400, 117 S.W. 500, 1908 Tenn. LEXIS 26 (1909). 
Sections 28-2-101 and 28-2-105 deal with 
rights and convey title to the adverse holder 
while §§ 28-2-102 and 28-2-103 deal with de- 
fensive rights and can be used by the adverse 
holder defensively only. Savely v. Bridges, 57 
Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 
Section 28-2-105 differs from § 28-2-101 in 
that § 28-2-101 deals only with land granted 
by the state and requires only seven years’ 
adverse possession of the land under recorded 
assurance of title of such land to perfect legal 
title in the adverse holder to the extent of the 
boundaries set forth in the color of title under 
which the land is held even though possession 
is located only on a part of the land included in 
the boundaries of the adverse holder’s assur- 
ance of title, while § 28-2-105 does not require 
proof that the land is granted land but does 
require 30 years’ color of title and seven years’ 
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adverse possession under registered color of 
title; the 30 years’ registration carrying the 
presumption that the land was granted from 
the state. Savely v. Bridges, 57 Tenn. App. 372, 
418 S.W.2d 472, 1967 Tenn. App. LEXIS 235 
(Tenn. Ct. App. 1967). 

This section and § 28-2-102 protect persons 
who are holding adversely under a color of title 
from suits to oust them from the entire bound- 
ary of lands on which they are adversely hold- 
ing a portion, and § 28-2-103 protects an ad- 
verse holder without color of title only to that 
portion of land which is being held adversely. 
Shearer v. Vandergriff, 661 S.W.2d 680, 1983 
Tenn. LEXIS 737 (Tenn. 1983). 


7. —Generally. 

Seven years’ adverse possession of granted 
land, by a person and those through whom he 
claims, under color or assurance of title, pur- 
porting to convey an estate in fee, without any 
intermediate existing estate and without any 
claim by action at law or in equity commenced 
within that time, extinguishes the equitable 
and legal title of the true owner and draws the 
same to the possessor’s title, and invests him 
with a good and indefeasible title in fee, pro- 
vided the true owner was under no legal dis- 
ability or exception in the statute, and the 
possession was adverse to him. Gray v. Darby’s 
Lessee, 8 Tenn. 396, 1825 Tenn. LEXIS 13 
(1825); Miller v. Miller, 19 Tenn. 484, 1838 
Tenn. LEXIS 79, 33 Am. Dec. 157 (1838); Wal- 
lace v. Hannum, 20 Tenn. 443, 1839 Tenn. 
LEXIS 76, 34 Am. Dec. 659 (1839); Pullen v. 
Hopkins, Clark & Co., 69 Tenn. 741, 1878 Tenn. 
LEXIS 172 (1878); Thurston v. University of 
North Carolina, 72 Tenn. 5138, 1880 Tenn. 
LEXIS 55 (1880); Nelson v. Trigg, 72 Tenn. 701, 
1880 Tenn. LEXIS 79 (1880); McBee v. Bearden, 
75 Tenn. 731, 1881 Tenn. LEXIS 180 (1881); 
Hanks v. Folsom, 79 Tenn. 555, 1883 Tenn. 
LEXIS 107 (1883); Brown v. Brown, 82 Tenn. 
253, 1884 Tenn. LEXIS 125, 52 Am. Rep. 169 
(1884); Tennessee & P. R. Co. v. Mabry, 85 Tenn. 
47, 1 S.W. 511, 1886 Tenn. LEXIS 10 (1886); 
Sanders v. Logue, 88 Tenn. 355, 12 S.W. 722, 
1889 Tenn. LEXIS 57 (1890); Bleidorn v. Pilot 
Mountain Coal & Mining Co., 89 Tenn. 166, 15 
S.W. 737, 1890 Tenn. LEXIS 36 (1890); Mc- 
Lemore v. Durivage, 92 Tenn. 482, 92 Tenn. 82, 
22 S.W. 207, 1893 Tenn. LEXIS 4 (1893); Hop- 
son v. Fowlkes, 92 Tenn. 697, 23 S.W. 55, 1893 
Tenn. LEXIS 26, 36 Am. St. Rep. 120, 23 L.R.A. 
805 (1893); East Tennessee Iron & Coal Co. v. 
Broyles’ Heirs, 95 Tenn. 612, 32 S.W. 761, 1895 
Tenn. LEXIS 136 (1895); Patton v. Dixon, 105 
Tenn. 97, 58 S.W. 299, 1900 Tenn. LEXIS 57 
(1900); Earnest v. Little River Land & Lumber 
Co., 109 Tenn. 427, 75 S.W. 1122, 1902 Tenn. 
LEXIS 86 (1902); Bell v. North American Coal 
& Coke Co., 155 F. 712, 1907 U.S. App. LEXIS 
4671 (6th Cir. 1907); Kittel v. Steger, 121 Tenn. 
400, 117 S.W. 500, 1908 Tenn. LEXIS 26 (1909); 
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Southern Iron & Coal Co. v. Schwoon, 124 Tenn. 
176, 185 S.W. 785, 1910 Tenn. LEXIS 51 (1911); 
Jones v. Coal Creek Mining & Mfg. Co., 133 
Tenn. 159, 180 S.W. 179, 1915 Tenn. LEXIS 83 
(1915); Northcut v. Church, 135 Tenn. 541, 188 
S.W. 220, 1915 Tenn. LEXIS 194 (1915); Smith 
v. Cross, 125 Tenn. 159, 140 S.W. 1060, 1911 
Tenn. LEXIS 17 (1911). 

Adverse possession under an assurance of 
title may nullify or extinguish the title of the 
real owner and draw or transfer the same to the 
adverse possessor. Creech v. Jones, 37 Tenn. 
631, 1858 Tenn. LEXIS 82 (1858); Cooper v. 
Great Falls Cotton Mills Co., 94 Tenn. 588, 30 
S.W. 353, 1894 Tenn. LEXIS 72 (1895); Snapp v. 
Purcell, 2 Tenn. Ch. App. 565 (1897); Kittel v. 
Steger, 121 Tenn. 400, 117 S.W. 500, 1908 Tenn. 
LEXIS 26 (1909). 

Where the state has issued three successive 
grants covering the same land, and the defen- 
dants, claiming under the third grant, have 
held the adverse possession of a part of the land 
covered by the three grants, for a period of 
seven years, under an assurance of title pur- 
porting to convey a fee, the statute took away 
the title of the real owner, the first grantee, and 
transferred it, in legal effect, to the adverse 
occupant, and thus clothed him with a perfect 
title, and the extinguishment of the title of the 
first grantee did not vitalize the second grant 
nor infuse title into the second grantee. Earnest 
v. Little River Land & Lumber Co., 109 Tenn. 
427, 75 S.W. 1122, 1902 Tenn. LEXIS 86 (1902). 

Legal title by adverse possession may be 
acquired by seven years adverse possession 
under a registered assurance of title where the 
land has been originally granted by the state, 
or by 20 years adverse holding, which amounts 
to an assurance of title. Scruggs v. Baugh, 3 
Tenn. App. 256, — S.W. —, 1926 Tenn. App. 
LEXIS 99 (Tenn. Ct. App. 1926). 

This section deals with land granted by the 
state and requires only seven years’ adverse 
possession of the land under recorded assur- 
ance of title of such land to perfect legal title in 
the adverse holder to the extent of the bound- 
aries set forth in the color of title under which 
the land is held, even though possession is 
located only on a part of the land included in 
the boundaries of the adverse holder’s assur- 
ance of title. Moore v. Brannan, 42 Tenn. App. 
542, 304 S.W.2d 660, 1957 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1957). 

When the requirements of this section are 
met, title is transferred by operation of the 
statute from the holder of the legal title to the 
adverse claimant. The statute takes the place 
of a formal conveyance of land such as a grant 
or deed. Moore v. Brannan, 42 Tenn. App. 542, 
304 S.W.2d 660, 1957 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1957). 

A suit by a person having a right-of-way to 
abate an adverse use must be brought within 
seven years from the time the cause of action 
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arose or the right of action is barred; in the 
interim period of time between the seven years 
and 20 years, if the adverse holding ceases, the 
person who has the right-of-way may resume 
his use, as the right-of-way still exists, on the 
other hand, he may not bring an action to abate 
the adverse use during that period and if the 
adverse use continues for 20 years, the right- 
of-way is extinguished. Shearer v. Vandergriff, 
661 S.W.2d 680, 1983 Tenn. LEXIS 737 (Tenn. 
1983). 


8. —Liens and Judgments Not Covered. 
This section has no application to an action 
which merely seeks to subject the land to the 
burden of a debt or charge imposed either by 
contract or by statute. The limitation could not 
be set up by a judgment debtor in bar of the 
enforcement, by execution, of a judgment more 
than seven years old, or in bar of a lien or 
charge in subordination to which possession is 
taken. Henry v. Mills, 69 Tenn. 144, 1878 Tenn. 
LEXIS 65 (1878); Bragg v. Witherspoon, 7 Tenn. 
App. 466, 1928 Tenn. App. LEXIS 66 (1928). 


9. —Removal of Cloud from Title Not Cov- 
ered. 

This statute applies where there is an ad- 
verse holding of real estate, but it does not 
apply in an action to remove a cloud on title 
affecting the marketability of land, or under 
which an adverse possession might be at- 
tempted, and thus endanger the rights of the 
complainant, and a bill to remove cloud from 
title may be maintained, where the owner is in 
possession, or as some of the cases put it, where 
the owner is not out of possession. Stearns Coal 
& Lumber Co. v. Patton, 134 Tenn. 556, 184 
S.W. 855, 1915 Tenn. LEXIS 177 (1916). 


10. —Connection with State Grant. 

Possession of land for seven years under a 
void grant, as under a grant of lands within the 
Indian boundary prohibited from appropria- 
tion, will not avail in eyjectment. Cocke’s Lessee 
v. Dotson, 1 Tenn. 169, 1805 Tenn. LEXIS 16 
(1805); Sharp v. Vanwinkle, 80 Tenn. 15, 1883 
Tenn. LEXIS 134 (1883). 

A deed of conveyance of land previously 
granted by the state, by whomsoever made and 
upon whatsoever consideration, is an assur- 
ance of title, though it forms no connection with 
the grant by a regular chain of conveyances 
from the state’s grantee; and adverse posses- 
sion under such deed for seven years will per- 
fect the possessor’s title. Hampton’s Lessee v. 
M’Ginnis, 1 Tenn. 286, 1808 Tenn. LEXIS 15 
(1808); Craddock v. Stalcup, 1 Tenn. 351, 1808 
Tenn. LEXIS 50 (1808); Sawyer v. Shannon, 21 
F. Cas. 579, 1 Tenn. 465, 1809 Tenn. LEXIS 32 
(1809); Patton’s Lessee v. Hynes, F. Cas. No. 
10835, 18 F. Cas. 1338, 3 Tenn. 356, 1 Cooke 
356, 1813 Tenn. LEXIS 32 (1813); Barton v. 
Shall, 7 Tenn. 214, 7 Tenn. 215, 1823 Tenn. 
LEXIS 44 (1823); Gray v. Darby’s Lessee, 8 
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Tenn. 396, 1825 Tenn. LEXIS 13 (1825); Camp- 
bell v. Crockett, 16 Tenn. 225, 1835 Tenn. 
LEXIS 83 (1835); Earnest v. Little River Land 
& Lumber Co., 109 Tenn. 427, 75 S.W. 1122, 
1902 Tenn. LEXIS 86 (1902). 

A deed for granted lands is founded upon a 
grant, in the sense of the statute of limitations, 
though such deed be made without connection 
of the title with the grant. Gray v. Darby’s 
Lessee, 8 Tenn. 396, 1825 Tenn. LEXIS 13 
(1825); Green v. Lessee of Neal, 31 U.S. 291, 8 
L. Ed. 402, 1882 U.S. LEXIS 474 (Jan. 28, 
1832); Campbell v. Crockett, 16 Tenn. 225, 1835 
Tenn. LEXIS 83 (1835); Moore v. Brown, 52 
U.S. 414, 13 L. Ed. 751, 1850 U.S. LEXIS 1518 
(1850). 

Entries made at a time when the office is 
closed by law are absolute nullities, and grants 
thereon after the office is opened communicate 
no titles. Woodfolk’s Lessee v. Nall, 34 Tenn. 
674, 1855 Tenn. LEXIS 117 (1855); Egnew v. 
Cochrane, 39 Tenn. 320, 1859 Tenn. LEXIS 218 
(Tenn. Apr. 1859); Berry v. Wagner, 81 Tenn. 
591, 1884 Tenn. LEXIS 75 (1884). 

Where the state’s grant includes within its 
boundaries, but excludes from its operation, all 
older and superior claims, it is not operative as 
color of title to land so included and excluded, 
and sufficiently identified and located within 
the grant, and shown to be covered by older and 
superior title, and a possession of part or all of 
such included and excluded land is not a pos- 
session under color of title. Wright v. Hurst, 122 
Tenn. 656, 127 S.W. 701, 1909 Tenn. LEXIS 39 
(1910). 

The state’s grant is of no force to transmit 
title to land where the state had previously 
granted the same, and has no interest left 
which it can grant or convey, and its second 
grant can only serve as an assurance of title to 
be made effective by seven years’ adverse pos- 
session thereunder. Smith v. Cross, 125 Tenn. 
159, 140 S.W. 1060, 1911 Tenn. LEXIS 17 
(1911). 

Where it does not appear that the land in 
question, or how much of it, was ever granted 
by Tennessee or North Carolina, the statutes of 
limitation do not run. Northcut v. Church, 135 
Tenn. 541, 188 S.W. 220, 1915 Tenn. LEXIS 194 
(1915); Roysdon v. Terry, 4 Tenn. App. 638, — 
S.W. —, 1927 Tenn. App. LEXIS 214 (Tenn. Ct. 
App. 1927). 

It is the rule that the statute of limitations 
does not run until there is a valid grant of land 
from the sovereignty having title and jurisdic- 
tion for the obvious reason that until there is a 
grant the title is in the sovereign or state and 
the statute does not run against the sovereign. 
Roysdon v. Terry, 4 Tenn. App. 638, — S.W. —, 
1927 Tenn. App. LEXIS 214 (Tenn. Ct. App. 
1927) 

Statement in Sharp v. VanWinkle, 80 Tenn. 
15, 1883 Tenn. LEXIS 134 (1883), to the effect 
that the statute did not commence to run until 
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there was a valid grant from the state because 
the statute did not run against the sovereign 
was the law at the time the case was decided, 
but since 1923, a thirty year statute of limita- 
tions does run against the state under §§ 28-2- 
105 and 28-2-106. Webb v. Harris, 44 Tenn. 
App. 492, 315 S.W.2d 274, 1958 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1958). 


11. —North Carolina Grants. 

The State of North Carolina, after the Ces- 
sion Act (Acts 1789, ch. 3), ceding to the United 
States the territory afterwards embraced in the 
State of Tennessee, had no power to issue 
grants for lands, within such ceded territory, 
except to perfect incipient rights or titles, in 
pursuance of the reservation made in the act. 
Polk’s Lessee v. Windel, F. Cas. No. 11251, 19 F. 
Cas. 940, 2 Tenn. 433, 1817 Tenn. LEXIS 1 
(1817), rev’d, Polk’s Lessee v. Wendal, 13 U.S. 
87, 3 L. Ed. 665, 1815 U.S. LEXIS 371 (1815), 
rev'd, Polk’s Lessee v. Wendell, 18 U.S. 2938, 5 L. 
Ed. 92, 1820 U.S. LEXIS 256 (1820). 

Grants issued by North Carolina, after the 
cession act, for lands in Tennessee not previ- 
ously entered, were void, and not validated by 
our statutes reenacted in this section and in the 
following section. Calloway v. Hopkins, 58 
Tenn. 349, 1872 Tenn. LEXIS 270 (1872); Rho- 
des v. Crutchfield, 75 Tenn. 518, 1881 Tenn. 
LEXIS 150 (1881). 

Inasmuch as the state of North Carolina once 
owned the territory now the state of Tennessee, 
and exercised its sovereignty by granting lands 
therein, the legislature intended in this section 
to recognize the grants of North Carolina, while 
sovereign in such territory, in the same way as 
the grants of Tennessee itself. Sharp  v. 
Vanwinkle, 80 Tenn. 15, 1883 Tenn. LEXIS 134 
(1883). 


12. —Possession Under Own Assurance of 
Title. 

The adverse possessor must hold under his 
own assurance of title, and not under that of 
the original owner. This is manifest from the 
language of this section, which says that he is 
vested with a good and indefeasible title in fee 
to the land described in his assurance of title. 
This view is borne out, strengthened, and sus- 
tained by § 28-2-102. Coal Creek Consol. Coal 
Co. v. East Tennessee, Iron & Coal Co., 105 
Tenn. 5638, 59 S.W. 634, 1900 Tenn. LEXIS 107 
(1900), overruled, Earnest v. Little River Land 
& Lumber Co., 109 Tenn. 427, 75 S.W. 1122, 
1902 Tenn. LEXIS 86 (1902). 


13. —Scope of 1895 Amendment. 

Acts 1895, ch. 38 precludes the running of 
limitation, after its enactment, in favor of a 
grantee of an unrecorded deed executed before 
its enactment, so long as the deed remains 
unrecorded. Snider v. Brown, 48 S.W. 377, 1898 
Tenn. Ch. App. LEXIS 93 (1898). 
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14. Adverse Possession — Requisites. 


15. —Essentials. 

The title of the owner out of possession is not 
barred by his mere failure to sue for seven 
years, when the adverse claimant is not in 
possession, for it is the adverse possession of 
the adverse claimant that bars the title. Neddy 
v. State’s Lessee, 16 Tenn. 249, 1835 Tenn. 
LEXIS 88 (1835). 

Actual possession is necessary to perfect title 
under this section or to resist a recovery under 
§ 28-2-103. There must be exclusive, actual, 
adverse, continuous, open, and notorious pos- 
session for the entire prescriptive period, under 
a claim of right or title to the property. Irvine’s 
Heirs v. McRee, 24 Tenn. 554, 1845 Tenn. 
LEXIS 121 (1845); Stewart v. Harris, 28 Tenn. 
714, 1849 Tenn. LEXIS 110 (1849); West v. 
Lanier, 28 Tenn. 762, 1849 Tenn. LEXIS 123 
(1849); Waddle v. Stuart, 36 Tenn. 534, 1857 
Tenn. LEXIS 48 (1857); Creech v. Jones, 37 
Tenn. 631, 1858 Tenn. LEXIS 82 (1858); Kin- 
caid v. Meadows, 40 Tenn. 188, 1859 Tenn. 
LEXIS 51 (1859); Snoddy v. Kreutch, 40 Tenn. 
301, 1859 Tenn. LEXIS 82 (1859); Allen v. 
Suseng, 41 Tenn. 204, 1860 Tenn. LEXIS 47 
(1860); Cass v. Richardson, 42 Tenn. 28, 1865 
Tenn. LEXIS 7 (1865); Copeland v. Murphey, 42 
Tenn. 64, 1865 Tenn. LEXIS 18 (1865); Pullen v. 
Hopkins, Clark & Co., 69 Tenn. 741, 1878 Tenn. 
LEXIS 172 (1878); Garrett v. Belmont Land 
Co., 94 Tenn. 459, 29 S.W. 726, 1894 Tenn. 
LEXIS 59 (1895); Sequatchie Valley Coal & 
Iron Co. v. Coppinger, 95 Tenn. 526, 32 S.W. 
465, 1895 Tenn. LEXIS 126 (1895); Tidwell v. 
Van Deventer, 686 S.W.2d 899, 1984 Tenn. App. 
LEXIS 2990 (Tenn. Ct. App. 1984). 

From the reason and policy of the statute, as 
well as from the obvious import of the language 
employed, the possession shall be adverse, for it 
would be absurd to maintain that a permissive 
possession should be held to ripen into a title, 
or to bar the right of the legal owner. Story v. 
Saunders, 27 Tenn. 663, 1848 Tenn. LEXIS 17 
(1848). 

To constitute adverse possession, the posses- 
sion must be accompanied with a claim of right 
to the property. It requires both the actual 
possession and an intent, fully developed by 
words or action, to claim the property against 
the true owner, in order to render the posses- 
sion adverse. The possession must be adverse, 
whether it be asserted under § 28-2-101 or 
§ 28-2-103. Story v. Saunders, 27 Tenn. 663, 
1848 Tenn. LEXIS 17 (1848); Rutherford v. 
Franklin, 31 Tenn. 321, 1851 Tenn. LEXIS 77 
(1851); Turner v. Turner, 34 Tenn. 27, 1854 
Tenn. LEXIS 6 (1854). 

A possession by permission of the owner, or in 
subordination of his title, is not an adverse 
possession. Story v. Saunders, 27 Tenn. 663, 
1848 Tenn. LEXIS 17 (1848); Memphis v. Le- 
nore, 46 Tenn. 412, 1869 Tenn. LEXIS 74 
(1869). 
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The statutes of limitation can confer title 
upon no one except the person in adverse pos- 
session, and, therefore, adverse possession by 
trustee under a void deed of trust may vest title 
in the trustee, but not in claimants as remain- 
derman under such void deed, because no es- 
tate in remainder was vested in them for the 
reason that such deed was void. Stevens v. 
Bomar, 28 Tenn. 546, 1848 Tenn. LEXIS 120 
(1848); Watkins v. Specht, 47 Tenn. 585, 1870 
Tenn. LEXIS 177 (1870). 

The public cannot acquire a right-of-way by 
mere use which is permissive, and not adverse, 
and without any intention on the part of the 
owner of the land to dedicate the way to the 
public. Henderson v. Alloway, 3 Cooper’s Tenn. 
Ch. 688 (1878). 

The adverse possession must be of such open 
and notorious character that the owner may be 
reasonably presumed to have known of it. Kirk- 
man v. Brown, 93 Tenn. 476, 27 S.W. 709, 1893 
Tenn. LEXIS 75 (1894); Sequatchie Valley Coal 
& Iron Co. v. Coppinger, 95 Tenn. 526, 32 S.W. 
465, 1895 Tenn. LEXIS 126 (1895). 

Though deed described more land than 
grantor owned and possessed, grantee could 
not acquire title to the excess without taking 
and holding actual possession thereof. Watten- 
barger v. Powers, 10 Tenn. App. 584, — S.W.2d 
—, 1928 Tenn. App. LEXIS 11 (Tenn. Ct. App. 
1928). 

Adverse possession requires the presence of 
certain definite ingredients. The essential ones 
are, that the possession be open, notorious, 
continuous, exclusive, actual, and of course 
adverse. United States v. McCulley, 100 F. 
Supp. 379, 1951 U.S. Dist. LEXIS 3942 (D. 
Tenn. 1951). 


16. —Actual Possession — What Consti- 
tutes. 

Possession of land so as to be adverse must be 
an actual possession of some party to dispute. 
Napier’s Lessee v. Simpson, 1 Tenn. 448, 1809 
Tenn. LEXIS 27 (1809). 

The possession of a church by the officers 
thereof, for the ordinary purposes of public 
worship, is as much an actual adverse posses- 
sion of the premises as if there were a residence 
or dwellinghouse thereon, and that actually 
inhabited. Randolph v. Meek, 8 Tenn. 58, 8 
Tenn. 64, 1827 Tenn. LEXIS 8 (1827); Macon v. 
Sheppard, 21 Tenn. 335, 1841 Tenn. LEXIS 13 
(1841). 

The claimant of land may take or continue 
possession by locking the doors of the house, 
closing the windows, and pasturing, grazing, or 
ranging stock on the premises, if there be a 
concurrence of acts and intention to fill the idea 
of actual occupation or possession. Davidson v. 
Phillips, 17 Tenn. 93, 1836 Tenn. LEXIS 22 
(1836); West v. Lanier, 28 Tenn. 762, 1849 Tenn. 
LEXIS 123 (1849); Allen v. Suseng, 41 Tenn. 
204, 1860 Tenn. LEXIS 47 (1860); Mansfield v. 
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Northcut, 112 Tenn. 536, 80 S.W. 437, 1903 
Tenn. LEXIS 121 (1903); Stockley v. Cissna, 119 
Tenn. 135, 104 S.W. 792, 1907 Tenn. LEXIS 5 
(1907). 

To determine what is actual possession, ref- 
erence must be had to the nature and situation 
of the property, the usage to which it is adapted, 
and the kind of possession of which it is suscep- 
tible. There may be actual possession in law, 
without actual occupation or cultivation. West 
v. Lanier, 28 Tenn. 762, 1849 Tenn. LEXIS 123 
(1849); Waddle v. Stuart, 36 Tenn. 534, 1857 
Tenn. LEXIS 48 (1857); Creech v. Jones, 37 
Tenn. 631, 1858 Tenn. LEXIS 82 (1858); Allen v. 
Suseng, 41 Tenn. 204, 1860 Tenn. LEXIS 47 
(1860); Copeland v. Murphey, 42 Tenn. 64, 1865 
Tenn. LEXIS 18 (1865); Pullen v. Hopkins, 
Clark & Co., 69 Tenn. 741, 1878 Tenn. LEXIS 
172 (1878); King v. Mabry, 71 Tenn. 237, 1879 
Tenn. LEXIS 68 (1879); Green v. Cumberland 
Coal & Coke Co., 110 Tenn. 35, 72 S.W. 459, 
1902 Tenn. LEXIS 34 (1903). 

An ore bank, a sand bank, a fish trap, a coal 
ravine, a sand pit, a stone quarry, or a meadow 
below tidewater might be possessed without 
being built upon or inclosed. Cass v. Richard- 
son, 42 Tenn. 28, 1865 Tenn. LEXIS 7 (1865); 
Pullen v. Hopkins, Clark & Co., 69 Tenn. 741, 
1878 Tenn. LEXIS 172 (1878); Green v. Cum- 
berland Coal & Coke Co., 110 Tenn. 35, 72 S.W. 
459, 1902 Tenn. LEXIS 34 (1903). 

The owner of a water mill situated on a 
stream acquires, by occupation and operation of 
the mill, actual adverse possession, not only of 
the mill buildings and wheel pit, but of the bed 
of the stream to its thread, between such points 
above and below the mill as will afford the free 
and unobstructed use of the water in the opera- 
tion of the mill; and if such possession be 
continued for seven years under an assurance 
of title, with claim of ownership, the title will be 
perfected, and if such possession, without as- 
surance of title, be continued for seven years, 
such mill owner would acquire a defensive title 
to the extent of the above defined adverse 
possession. Cooper v. Great Falls Cotton Mills 
Co., 94 Tenn. 588, 30 S.W. 353, 1894 Tenn. 
LEXIS 72 (1895); Green v. Cumberland Coal & 
Coke Co., 110 Tenn. 35, 72 S.W. 459, 1902 Tenn. 
LEXIS 34 (1908). 

Possession is a fact composed of act and 
intention, but what constitutes possession in a 
given instance is sometimes difficult to deter- 
mine, owing to the existence of qualifying cir- 
cumstances. A house occupied or kept locked, or 
a fenced field with the inclosures maintained, 
constitutes possession, but the act of a casual 
trespasser does not constitute possession. 
Round Mountain Lumber & Coal Co. v. Bass, 
136 Tenn. 687, 191 S.W. 341, 1916 Tenn. LEXIS 
171 (1916). 

Maintenance of a cowpen on a small portion 
of land, which is used to salt animals, is not 
sufficient basis for claim of actual possession. 
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Sage v. Dayton Coal & Iron Co., 148 Tenn. 1, 
251 S.W. 780, 1922 Tenn. LEXIS 76 (1922). 

Actual possession usually requires inclosure. 
It requires more than a casual use, more than 
the erection of a shelter or a stockpen for casual 
use, and more than a spot of cultivation within 
an unfenced wilderness of several thousand 
acres. The possession must be comparable to 
the susceptible uses to which a person of the 
claimant’s character and‘occupation would nor- 
mally make of the land. United States v. Mc- 
Culley, 100 F. Supp. 379, 1951 U.S. Dist. LEXIS 
3942 (D. Tenn. 1951). 

When no claimant has actual possession the 
constructive possession is in the title holder. 
United States v. McCulley, 100 F. Supp. 379, 
1951 U.S. Dist. LEXIS 3942 (D. Tenn. 1951). 

Where possession was intermittent, of the 
nature of casual or seasonal trespass, it was not 
enough to satisfy the rigid requirements of 
adverse possession. United States v. McCulley, 
100 F. Supp. 379, 1951 U.S. Dist. LEXIS 3942 
(D. Tenn. 1951). 


17. —Adverse Holding Requisite. 

Adverse holding is necessary to make the 
statute effective in barring the owner out of 
possession; and the bar was not intended to be 
applicable to cases where there was no adverse 
claim against the party entitled to the land. 
Graham’s Heirs v. Nelson, 24 Tenn. 605, 1845 
Tenn. LEXIS 145 (1845); Lincoln v. Purcell, 39 
Tenn. 143, 1858 Tenn. LEXIS 267 (1858); Mar- 
tin v. Niblett, 86 Tenn. 383, 7 S.W. 123, 1887 
Tenn. LEXIS 57 (1888). 

Where the evidence failed to show the inten- 
tion to dedicate land for a public street, the 
fencing of the lot including the street indicates 
that it was held adversely to the city. Mayor, 
etc., of Morristown v. Cain, 44 S.W. 471, 1897 
Tenn. Ch. App. LEXIS 100 (1897). 

Where a divorce decree in 1902 directed that 
homestead be set aside in certain lands with 
such interest to be vested in the wife for life and 
then in fee to the three children of the marriage 
and where the wife died the same year without 
the decree having been executed and where 
there was no effort made to revive and execute 
the decree, a daughter, who for 23 years after 
coming of age in 1909, made no claim to the 
right to possession against the father who had 
remained in possession, farmed the property 
and paid taxes on it was barred by the provi- 
sions of this section from asserting any right in 
the land upon the death of the father. Nicholson 
v. Holt, 174 Tenn. 358, 125 S.W.2d 483, 1938 
Tenn. LEXIS 99 (19389). 

One holding for another, such as a tenant for 
his landlord, or a tenant in common for his 
cotenants, cannot hold adversely to such other 
while that relation exists. But he may throw off 
that relation, may work an ouster of his land- 
lord or his cotenants; and upon such an ouster 
this section begins to run. Hood v. Cravens, 31 
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Tenn. App. 532, 218 S.W.2d 71, 1948 Tenn. App. 
LEXIS 111 (Tenn. Ct. App. 1948). 

Where a tenant makes a deed purporting to 
convey the land to another, or where a tenant in 
common makes a deed purporting to convey the 
entire estate in the land, this amounts to an 
actual ouster and disseizin which the landlord 
or the cotenant is bound to notice. Hood v. 
Cravens, 31 Tenn. App. 532, 218 S.W.2d 71, 
1948 Tenn. App. LEXIS 111 (Tenn. Ct. App. 
1948). 


18. —Continuous Possession. 

A break of a single day is sufficient to destroy 
the operation of the statute and the possession 
in such cases must take a new beginning, and 
the possession must during all the time of the 
seven years be absolutely adverse and under 
the claim of right of the particular title asserted 
and under color of title. Free v. Fine, 59 S.W. 
384, 1900 Tenn. Ch. App. LEXIS 88 (1900). 


19. —Constructive Possession. 

Where neither of the contending parties is in 
actual possession of land, the constructive pos- 
session is with the one who holds the legal title. 
West v. Lanier, 28 Tenn. 762, 1849 Tenn. LEXIS 
123 (1849); Padgett v. Baker, 1 Cooper’s Tenn. 
Ch. 222 (1873); Walker v. Fox, 85 Tenn. 154, 2 
S.W. 98, 1886 Tenn. LEXIS 26 (1886). 

Where the owner of a tract of granted land 
sold and conveyed the westerly half thereof by 
specific metes and bounds and retained the 
easterly half; and thereafter the entire original 
tract was assessed and sold for taxes, as one 
body of land and as the land of the original 
grantee who had, 45 years prior thereto, parted 
with his title by a conveyance of the land; and 
the tax deed, covering and conveying the land 
as one tract or body, was made to the purchaser 
under the tax sale, who took actual possession 
within the boundaries of the easterly half, and 
held the same adversely for more than seven 
years, but did not take any actual possession of 
the westerly half until a short time before the 
ejectment suit of the owner thereof was brought 
against such tax purchaser, it was held that 
such possession of the easterly half did not 
create a constructive possession of the westerly 
half, so as to displace the true owner’s construc- 
tive possession, and to create the bar of the 
statute against such owner thereof, who had 
never been in actual, but only in constructive 
possession. The tax assessment, proceeding, 
and sale must have been treated as void, and as 
communicating no title to the purchaser there- 
under, though it is not so stated in the opinion. 
Stewart v. Harris, 28 Tenn. 714, 1849 Tenn. 
LEXIS 110 (1849). 

A vendee’s possession of that part of the land 
purchased by him and held for himself does not 
have the effect to give the vendor a constructive 
possession of the remainder of the tract, to 
which the vendor retains title. Cunningham v. 
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Robertson’s Lessee, 31 Tenn. 138, 1851 Tenn. 
LEXIS 35 (1851). 

Where there is no actual possession of land, 
the constructive possession, which attaches to 
the land by reason of ownership, is not avail- 
able under the statutes of limitation, to perfect 
title or to create the bar of the statute. Oldham 
v. York, 99 Tenn. 68, 41 S.W. 333, 1897 Tenn. 
LEXIS 10 (1897). 

There can be no constructive adverse posses- 
sion which is not based upon a claim under an 
assurance or color of title, purporting to convey 
an estate in fee, and a possession outside of the 
boundaries recited in a deed is not under such 
assurance of title, because the possession with- 
out some written instrument defining the land 
is only notice to the boundaries actually in- 
closed or possessed, and, being limited in effect 
to the actual possession, cannot be invoked by 
the possessor as constructive adverse posses- 
sion of land within the deed. Slatton v. Tennes- 
see C., I. & R. Co., 109 Tenn. 415, 75 S.W. 926, 
1902 Tenn. LEXIS 85 (1902). 

Seven years’ actual adverse possession of the 
whole or some part of a tract of land previously 
granted by the state, when held under an 
assurance of title, purporting to convey an 
estate in fee, vests the possessor with a perfect 
and indefeasible title in fee to the limits of the 
boundaries described in his assurance of title. 
Earnest v. Little River Land & Lumber Co., 109 
Tenn. 427, 75 S.W. 1122, 1902 Tenn. LEXIS 86 
(1902); Kittel v. Steger, 121 Tenn. 400, 117 S.W. 
500, 1908 Tenn. LEXIS 26 (1909). 

The actual adverse possession of a part of a 
tract of land, under an assurance of title, con- 
structively extends to the boundaries thereof, 
and if such adverse possession be within the 
superior title, its continuance for seven years 
perfects the title of the adverse possessor to the 
extent of his boundaries. The fact that there is 
a small tract of inferior title covered by a deed 
within the superior title on which there is no 
possession is immaterial, since the only title 
necessary to be affected or barred by the ad- 
verse possession is the superior title, and when 
that is barred, all is barred. Jones v. Coal Creek 
Mining & Mfg. Co., 183 Tenn. 159, 180 S.W. 
179, 1915 Tenn. LEXIS 83 (1915). 

Possession within the boundaries of an infe- 
rior grant is not limited to the boundaries of 
that grant where at the time it was instituted 
the possessor claimed under a tax deed giving 
color of title to the full extent of a superior 
grant. Southern Coal & I. Co. v. Schwoon, 145 
Tenn. 191, 239 S.W. 398, 1921 Tenn. LEXIS 78 
(1921). 


20. —Exclusive Possession. 

The placing of a pavement over the land 
claimed and using it as a means of access to 
other property of claimant was sufficient to put 
the owner on notice that a hostile claim was 
being asserted to his land and that the use of 
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the way by the public did not destroy the 
exclusiveness of claimant’s possession. Lamons 
v. Mathes, 33 Tenn. App. 609, 232 S.W.2d 558, 
1950 Tenn. App. LEXIS 119 (Tenn. Ct. App. 
1950). 


21. —Presumptions. 

There is no presumption in favor of a party in 
ejectment that a deed has been executed, aris- 
ing out of the fact that, for a period of 50 years, 
his predecessors in title have from time to time 
conveyed the land, without attack, where there 
has been no long possession of the land by any 
one or more of them. Earls v. Bennett, 137 
Tenn. 174, 192 S.W. 916, 1916 Tenn. LEXIS 66 
(1917). 


22. —Inclosures. 

An inclosure or residence on land is not 
necessary for the purpose of constituting actual 
adverse possession, but only such use and oc- 
cupation of the land, under claim of ownership, 
as it is susceptible of, considering its nature 
and character, is necessary for that purpose. 
Cutting timber and digging ore will constitute 
actual possession under some circumstances. 
West v. Lanier, 28 Tenn. 762, 1849 Tenn. LEXIS 
123 (1849); Creech v. Jones, 37 Tenn. 631, 1858 
Tenn. LEXIS 82 (1858); Cass v. Richardson, 42 
Tenn. 28, 1865 Tenn. LEXIS 7 (1865); Copeland 
v. Murphey, 42 Tenn. 64, 1865 Tenn. LEXIS 18 
(1865); Pullen v. Hopkins, Clark & Co., 69 Tenn. 
741, 1878 Tenn. LEXIS 172 (1878); Garrett v. 
Belmont Land Co., 94 Tenn. 459, 29 S.W. 726, 
1894 Tenn. LEXIS 59 (1895); Sequatchie Valley 
Coal & Iron Co. v. Coppinger, 95 Tenn. 526, 32 
S.W. 465, 1895 Tenn. LEXIS 126 (1895); Green 
v. Cumberland Coal & Coke Co., 110 Tenn. 35, 
72 S.W. 459, 1902 Tenn. LEXIS 34 (1903); 
Southern Iron & Coal Co. v. Schwoon, 124 Tenn. 
176, 185 S.W. 785, 1910 Tenn. LEXIS 51 (1911). 

The possession of a spring or ford for the 
ordinary purposes of use by one’s family and 
hands, under claim of ownership, may consti- 
tute actual adverse possession as much as if 
they had been inclosed, for a spring or ford is 
often susceptible of no other possession than 
that of ordinary use and enjoyment. Allen v. 
McCorkle, 40 Tenn. 181, 1859 Tenn. LEXIS 49 
(1859). 

A fence on three sides of land is not such 
inclosure as to constitute actual possession, for 
the inclosure relied on for that purpose must be 
a substantial one. Allen v. Suseng, 41 Tenn. 
204, 1860 Tenn. LEXIS 47 (1860). 

Where rights of defendants in ejectment 
turned upon actual inclosure, there was no 
error in charging the jury that if the possession 
was disturbed by an army burning the fences, 
such would not arrest the running of the stat- 
ute, if it be shown that defendants resumed 
actual possession as soon thereafter as they 
reasonably could do. Temporary destruction of 
the fences by an army or by an accidental fire 
would not arrest the operation of limitations, if 
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the fences be replaced within a reasonable 
time. McColgan v. Langford, 74 Tenn. 108, 1880 
Tenn. LEXIS 215 (1880). 

Adverse possession must be actual by fences, 
inclosures, or buildings, where the land is ca- 
pable of such possession; and where it is not, 
such fact must be stated in the pleadings. Hicks 
v. Tredericks, 77 Tenn. 491, 1882 Tenn. LEXIS 
89 (1882); Garrett v. Belmont Land Co., 94 
Tenn. 459, 29 S.W. 726.1894 Tenn. LEXIS 59 
(1895); Sequatchie Valley Coal & Iron Co. v. 
Coppinger, 95 Tenn. 526, 32 S.W. 465, 1895 
Tenn. LEXIS 126 (1895); Hubbard v. Godfrey, 
100 Tenn. 150, 47 S.W. 81, 1897 Tenn. LEXIS 
98 (1898). 

Where the defendant had held possession 
under an inclosure extending partly over the 
line claimed by the complainant for seven years 
before the beginning of the suit, he was entitled 
to the strip within the inclosure by limitations. 
Bell v. Whitehead, 62 S.W. 213, 1901 Tenn. Ch. 
App. LEXIS 33 (1901). 

The grantee’s possession of the land owned 
by the grantor is not a constructive possession 
of the land not owned by him, though inclosed 
in the conveyance. Byrd v. Phillips, 120 Tenn. 
14, 111 S.W. 1109, 1907 Tenn. LEXIS 36 (1907). 

Where lands were inclosed and cultivated for 
two years, and then houses were erected within 
the inclosures, and thereafter the fences 
around the inclosures were torn down in order 
to facilitate the logging business of the pos- 
sessor, but the occupancy of the houses were 
continuously kept up until such possession had 
been held consecutively for more than seven 
years before the bill was filed, the adverse 
possession of the defendant was established. 
Southern Iron & Coal Co. v. Schwoon, 124 Tenn. 
176, 1385 S.W. 785, 1910 Tenn. LEXIS 51 (1911). 


23. —Acts Insufficient to Constitute Ad- 
verse Possession — Examples. 

Cutting wood and burning several coalpits on 
land do not constitute actual adverse posses- 
sion. Creech v. Jones, 37 Tenn. 631, 1858 Tenn. 
LEXIS 82 (1858). 

Sugar camps do not constitute adverse pos- 
session. Foster v. Grizzle, 41 Tenn. 530, 1860 
Tenn. LEXIS 101 (1860). 

The cutting of timber is not sufficient to 
constitute adverse possession, where the tim- 
ber constitutes the principal source of value of 
the land, if the land is susceptible of cultiva- 
tion. Pullen v. Hopkins, Clark & Co., 69 Tenn. 
741, 1878 Tenn. LEXIS 172 (1878). 

A lettuce and mustard bed, 10 feet square, on 
a spot of ground in the woods, does not consti- 
tute adverse possession of the tract of land 
upon which it is situated. King v. Mabry, 71 
Tenn. 237, 1879 Tenn. LEXIS 68 (1879). 

The cutting of timber and the grazing of 
cattle do not constitute actual possession where 
the possessor has demonstrated that the land is 
capable of inclosure by buildings, fences, or 
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other similar improvements. Hicks v. Treder- 
icks, 77 Tenn. 491, 1882 Tenn. LEXIS 89 (1882). 

A hogpen in the woods, in which stock hogs 
are fed, does not constitute adverse possession 
of the tract of land on which it is situated. Hicks 
v. Tredericks, 77 Tenn. 491, 1882 Tenn. LEXIS 
89 (1882); Hubbard v. Godfrey, 100 Tenn. 150, 
478.W. 81, 1897 Tenn. LEXIS 98 (1898); Sage v. 
Dayton Coal & Iron Co., 148 Tenn. 1, 251 S.W. 
780, 1922 Tenn. LEXIS 76 (1922). 

Unimproved or vacant and unused town lots 
must be inclosed, if susceptible of inclosure, in 
order to constitute actual adverse possession; 
and the mere payment of taxes on town lots is 
not sufficient. Garrett v. Belmont Land Co., 94 
Tenn. 459, 29 S.W. 726, 1894 Tenn. LEXIS 59 
(1895). 

Lime kilns not used continuously for seven 
years, and houses burned within four or five 
years after their erection, and not rebuilt, do 
not constitute adverse possession. Southern 
Iron & Coal Co. v. Schwoon, 124 Tenn. 176, 135 
S.W. 785, 1910 Tenn. LEXIS 51 (1911). 

The land must be valuable exclusively for the 
timber thereon, in order that the cutting and 
removal of the timber may constitute actual 
adverse possession, and the cutting of timber, 
not shown to be the only use the land was 
susceptible of, does not constitute adverse pos- 
session. Southern Iron & Coal Co. v. Schwoon, 
124 Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 
51 (1911); Bolton College v. Wellborn, 4 Tenn. 
App. 399, 1926 Tenn. App. LEXIS 194 (1926). 

Adverse possession is not established by in- 
termittent acts of having dirt dumped on the 
land to fill holes, and the occasional storing of 
lumber and wagons thereon. Ferguson v. 
Prince, 136 Tenn. 543, 190 S.W. 548, 1916 Tenn. 
LEXIS 160 (1916). 

Possession of limestone on disputed land, 
which was fragmentary, irregular, and not for 
purpose of ripening title, does not make a case 
of adverse possession. Campbell v. Tennessee 
C., I. & R. Co., 150 Tenn. 423, 265 S.W. 674, 
1924 Tenn. LEXIS 17 (1924). 

Where under grant of easement for electric 
transmission line grantee selected location of 
line in accordance with terms of the grant and 
built such line, such grantee thereby exhausted 
the right to fix the location of its easement and 
where such lines were removed and relocated 
possession at the new location did not amount 
to possession under color or original grant. 
Rogers v. Knoxville, 40 Tenn. App. 170, 289 
S.W.2d 868, 1955 Tenn. App. LEXIS 103 (Tenn. 
Ct. App. 1955). 


24. —Taking of Possession. 

Where a person takes possession of land 
within the bounds of the deed under which he 
claims, and after living there a year built a 
house and later rented to a tenant for one year 
and then sold it to his brother, who rented to a 
tenant for one year, such occupancy amounted 
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to actual, open, notorious and intentional ad- 
verse possession. Fuller v. Jackson, 62 S.W. 
274, 1901 Tenn. Ch. App. LEXIS 37 (1901). 
Where the grant to the complainant and 
defendant interlapped, complainant’s predeces- 
sor maintained possession of the land involved 
for more than seven years prior to the convey- 
ance to the complainant, claimant acquired 
title. State v. Seals, 26 Tenn. App. 333, 171 
S.W.2d 836, 1942 Tenn. App. LEXIS 55 (1942). 


25. — —Privity of Estate. 

Successive possessions under fraudulent, 
void, inoperative, or forged deeds may be con- 
nected or united, so as to perfect title under the 
statute. Gray v. Darby’s Lessee, 8 Tenn. 396, 
1825 Tenn. LEXIS 13 (1825); Love v. Love’s 
Lessee, 10 Tenn. 288, 1829 Tenn. LEXIS 9 
(1829); Love’s Lessee v. Shields, 11 Tenn. 404, 
11 Tenn. 405, 1832 Tenn. LEXIS 74 (1832); 
Vance’s Heirs v. Johnson, 29 Tenn. 214, 1849 
Tenn. LEXIS 51 (1849); Clark v. Chase, 37 
Tenn. 636, 1858 Tenn. LEXIS 83 (1858); Martin 
v. Pryor, 59 Tenn. 668, 1874 Tenn. LEXIS 30 
(1874); Hunter v. O’Neal, 63 Tenn. 494, 1874 
Tenn. LEXIS 296 (1874); Jackson v. Hodges, 2 
Cooper’s Tenn. Ch. 276 (1875); Thurston v. 
University of North Carolina, 72 Tenn. 518, 
1880 Tenn. LEXIS 55 (1880); Nelson v. Trigg, 72 
Tenn. 701, 1880 Tenn. LEXIS 79 (1880); Ram- 
sey v. Quillen, 73 Tenn. 184, 1880 Tenn. LEXIS 
109 (1880); Earnest v. Little River Land & 
Lumber Co., 109 Tenn. 427, 75 S.W. 1122, 1902 
Tenn. LEXIS 86 (1902); Southern Iron & Coal 
Co. v. Schwoon, 124 Tenn. 176, 135 S.W. 785, 
1910 Tenn. LEXIS 51 (1911); Smith v. Cross, 
125 Tenn. 159, 140 S.W. 1060, 1911 Tenn. 
LEXIS 17 (1911). 

As between successive, naked trespassers, 
without color of title, there can be no privity of 
estate, and their possessions cannot be con- 
nected or united, so as to make out the period 
necessary to create a defensive or possessory 
title or to make out the common law prescrip- 
tive period of 20 years. But when they hold 
under color of title, though their deeds be 
fraudulent or void, their possessions may be 
connected so as to perfect their title and bar 
actions. Vance’s Heirs v. Fisher, 29 Tenn. 211, 
1849 Tenn. LEXIS 50 (1849); Vance’s Heirs v. 
Johnson, 29 Tenn. 214, 1849 Tenn. LEXIS 51 
(1849); Moffitt v. McDonald, 30 Tenn. 457, 1850 
Tenn. LEXIS 155 (1850); Clark v. Chase, 37 
Tenn. 636, 1858 Tenn. LEXIS 83 (1858); Heirs 
of Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860); Baker v. Hale, 65 Tenn. 46, 
1873 Tenn. LEXIS 297 (1873); Corder v. Dolin, 
63 Tenn. 238, 1874 Tenn. LEXIS 237 (1874); 
Nelson v. Trigg, 72 Tenn. 701, 1880 Tenn. 
LEXIS 79 (1880); Ellege v. Cooke, 73 Tenn. 622, 
1880 Tenn. LEXIS 194 (1880); East Tennessee 
Iron & Coal Co. v. Broyles’ Heirs, 95 Tenn. 612, 
32 S.W. 761, 1895 Tenn. LEXIS 136 (1895). 

Separate successive disseizins do not aid one 
another, and to connect them, there must be a 
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privity of estate between the successive disseiz- 
ors. Heirs of Marr v. Gilliam, 41 Tenn. 488, 
1860 Tenn. LEXIS 96 (1860); Baker v. Hale, 65 
Tenn. 46, 1873 Tenn. LEXIS 297 (1873); Erck v. 
Church, 87 Tenn. 575, 11 S.W. 794, 1889 Tenn. 
LEXIS 11, 4 L.R.A. 641 (1889). 

The possession of a widow cannot be con- 
nected or united with that of her deceased 
husband, because there is no privity of estate 
between them; but the possession of children 
(the heirs) can be connected with that of their 
deceased father (the ancestor). Heirs of Marr v. 
Gilliam, 41 Tenn. 488, 1860 Tenn. LEXIS 96 
(1860). 

To create privity of estate between successive 
possessors, there must exist, as between the 
different disseizors, some such relation as that 
of ancestor and heir, grantor and grantee, or 
devisor and devisee. Heirs of Marr v. Gilliam, 
41 Tenn. 488, 1860 Tenn. LEXIS 96 (1860); 
Baker v. Hale, 65 Tenn. 46, 1873 Tenn. LEXIS 
297 (1873); Erck v. Church, 87 Tenn. 575, 11 
S.W. 794, 1889 Tenn. LEXIS 11, 4 L.R.A. 641 
(1889); McLemore v. Durivage, 92 Tenn. 482, 92 
Tenn. 82, 22 S.W. 207, 1893 Tenn. LEXIS 4 
(1893); Ferguson v. Prince, 136 Tenn. 543, 190 
S.W. 548, 1916 Tenn. LEXIS 160 (1916). 

Successive possessions, to be connected so as 
to make out a perfect and complete title, must 
be held under a deed or some assurance of title 
purporting to convey the fee; but a possession 
under a title bond for part of the time and 
under a deed for part will not be sufficient to 
make out a title, because the title bond does not 
purport to convey the estate; but so long as the 
possession is retained in such case, it is a 
perfect defense to any possessory action, pro- 
vided it has been held for seven years. Ellege v. 
Cooke, 73 Tenn. 622, 1880 Tenn. LEXIS 194 
(1880); Woodruff v. Roysden, 105 Tenn. 491, 58 
S.W. 1066, 1900 Tenn. LEXIS 96, 80 Am. St. 
Rep. 905 (1900); Slatton v. Tennessee C., I. & R. 
Co., 109 Tenn. 415, 75 S.W. 926, 1902 Tenn. 
LEXIS 85 (1902). 

Where a husband goes into the possession of 
land, under his wife’s claim of title, and holds 
under that claim during her life, and after her 
death continues to possess and claim in the 
same right, under his curtesy claim, there is 
privity between the successive tenants. Mimms 
v. Ewing, 83 Tenn. 667, 1885 Tenn. LEXIS 92 
(1885). 


26. —Possession Through Others. 

The adverse possession for the claimant may 
be held by his overseer or agent. Jones’ Heirs v. 
Perry, 18 Tenn. 59, 1836 Tenn. LEXIS 102 
(1836); Brown v. Brown, 82 Tenn. 253, 1884 
Tenn. LEXIS 125, 52 Am. Rep. 169 (1884). 

Adverse possession of land by members of the 
family of the possessor, or by his tenants, or by 
the occupation and cultivation of the land, is as 
operative under this section as a possession by 
actual residence, in person, upon the premises. 
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Hammett v. Blount’s Lessee, 31 Tenn. 385, 1852 
Tenn. LEXIS 123 (1852); Ellege v. Cooke, 73 
Tenn. 622, 1880 Tenn. LEXIS 194 (1880); 
Brown v. Brown, 82 Tenn. 253, 1884 Tenn. 
LEXIS 125, 52 Am. Rep. 169 (1884). 

The adverse possession may be held by a 
tenant for the landlord, without the tenant’s 
knowledge of the adverse holding, for the ten- 
ant’s possession is, in law, the landlord’s pos- 
session, and its character depends upon the 
acts or intentions of the landlord, and not upon 
those of the tenant, and his declarations in 
reference to the same are immaterial. Waddle v. 
Stuart, 36 Tenn. 534, 1857 Tenn. LEXIS 48 
(1857). 

The possession of successive tenants under a 
landlord, claiming title by entry only, can be 
connected so as to create a bar to the better 
title, because a possession under an entry for 
seven years will confer a fee simple title. Sims 
v. Eastland, 40 Tenn. 368, 1859 Tenn. LEXIS 
102 (1859). 

Possession of the father, as natural guardian 
of his child, inures to the benefit of the child. 
McLemore v. Durivage, 92 Tenn. 482, 92 Tenn. 
82, 22 S.W. 207, 1893 Tenn. LEXIS 4 (18983). 

A person may take or hold possession of real 
estate for adverse possession purposes through 
others. Mahunda v. Thomas, 55 Tenn. App. 470, 
402 S.W.2d 485, 1965 Tenn. App. LEXIS 292 
(Tenn. Ct. App. 1965). 


27. —Possession by Administrator. 

The possession of an administrator is not by 
one in privity with decedent or heirs. East 
Tennessee Iron & Coal Co. v. Ferguson’s Heirs, 
35 S.W. 900, 1895 Tenn. Ch. App. LEXIS 28 
(1895). 


28. —Life Tenant and Remaindermen. 

Where devisees and legatees under a will go 
into possession of land, and the will is after- 
wards set aside, the possession of a tenant for 
life inures to the benefit of the remaindermen 
as adverse possessors since the interests of the 
life tenant and remainder constitute a fee. 
Brown v. Brown, 82 Tenn. 253, 1884 Tenn. 
LEXIS 125, 52 Am. Rep. 169 (1884). 


29. —Vendor and Vendee. 

The successive possessions of vendor and 
vendee may be united so as to make out the 
requisite time for perfecting the title where the 
vendee is in possession under a deed in fee and 
the vendor was holding under color of title, or 
where the sale is by parol and the deed in fee is 
subsequently made; but this rule does not apply 
where the vendee is in possession under a title 
bond. Napier’s Lessee v. Simpson, 1 Tenn. 448, 
1809 Tenn. LEXIS 27 (1809); Valentine v. 
Cooley, 19 Tenn. 613, 1838 Tenn. LEXIS 97 
(1838); Baker v. Hale, 65 Tenn. 46, 1873 Tenn. 
LEXIS 297 (1873); Ellege v. Cooke, 73 Tenn. 
622, 1880 Tenn. LEXIS 194 (1880). 
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A purchaser in possession under an unrepu- 
diated parol contract is holding the possession 
for himself, and not for his vendor, so as to 
perfect the vendor’s title, in seven years, 
against a superior title of a third party; and 
such vendee’s possession may be adverse to the 
vendor. Cunningham v. Robertson’s Lessee, 31 
Tenn. 138, 1851 Tenn. LEXIS 35 (1851); James 
v. Patterson’s Lessee, 31 Tenn. 309, 1851 Tenn. 
LEXIS 74 (1851); Redmond v. Bowles, 37 Tenn. 
547, 1858 Tenn. LEXIS 60 (1858); Baker v. 
Hale, 65 Tenn. 46, 1873 Tenn. LEXIS 297 
(1873); Slatton v. Tennessee C., I. & R. Co., 109 
Tenn. 415, 75 S.W. 926, 1902 Tenn. LEXIS 85 
(1902). 


30. —Husband and Wife. 

Where lands are purchased by the husband, 
with a consideration passing from the wife, and 
title is taken to himself, a resulting trust arises, 
which is subject to be barred by the statute of 
limitations of seven years; but such statute will 
not run against the wife during the joint pos- 
session of her husband and herself. McCammon 
v. Pettitt, 35 Tenn. 242, 1855 Tenn. LEXIS 47 
(1855); Earles v. Earles, 40 Tenn. 366, 1859 
Tenn. LEXIS 101 (1859); Chaney v. Moore, 41 
Tenn. 48, 1860 Tenn. LEXIS 11 (1860); Haynes 
v. Swann, 53 Tenn. 458, 1871 Tenn. LEXIS 395 
(1871); Cummings v. Stovall, 74 Tenn. 679, 
1881 Tenn. LEXIS 197 (1881). 

Joint possession of land by husband and wife, 
held under the wife’s title, or assurance of title, 
inures to her benefit. Ramsey v. Quillen, 73 
Tenn. 184, 1880 Tenn. LEXIS 109 (1880); 
Welcker v. Staples, 88 Tenn. 49, 12 S.W. 340, 
1889 Tenn. LEXIS 33, 17 Am. St. R. 869 (1889); 
Templeton v. Twitty, 88 Tenn. 595, 14 S.W. 435, 
1889 Tenn. LEXIS 80 (Tenn. Dec. 1889); Smith 
v. Cross, 125 Tenn. 159, 140 S.W. 1060, 1911 
Tenn. LEXIS 17 (1911). 

Where, after the severance of an estate by the 
entirety by divorce of the owners, the entire 
interest in the lands is sold under decree for the 
husband’s debt, and thereafter held adversely 
by the purchaser for the term of seven years, 
the wife’s title is barred. Hopson v. Fowlkes, 92 
Tenn. 697, 23 S.W. 55, 1893 Tenn. LEXIS 26, 36 
Am. St. Rep. 120, 23 L.R.A. 805 (1893). 

Possession by a deceased husband cannot be 
tacked to that of his widow who succeeds to 
possession without deed or devise, though she 
resided on the land with him during his posses- 
sion. Kast Tennessee Iron & Coal Co. v. Walton, 
35 S.W. 459, 1895 Tenn. Ch. App. LEXIS 8 
(1895). 

Where wife claims possession was, under 
agreement, for her benefit, the burden is on her 
to show. Ferring v. Fleischman, 39 S.W. 19, 
1896 Tenn. Ch. App. LEXIS 79 (1896). 

The wife has no separate right to the posses- 
sion of the whole estate held by the entirety 
until her husband’s death, when she becomes 
the owner of the whole property by right of 
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survivorship; and, therefore, she would not be 
barred by lapse of time reckoned from the date 
of the conveyance made by her husband, for the 
statute of limitations of seven years would not 
begin to run against her until her husband’s 
death. Whitley v. Meador, 137 Tenn. 163, 192 
S.W. 718, 1916 Tenn. LEXIS 64, L.R.A. (n.s.) 
1917D736 (1917). 

A husband’s continued occupation of land 
jointly with his wife, who owned an undivided 
interest, after judicial sale of husband’s other 
undivided interest to a judgment creditor, is not 
adverse to such creditor. Sipes v. Sanders, 17 
Tenn. App. 162, 66 S.W.2d 261, 1933 Tenn. App. 
LEXIS 52 (Tenn. Ct. App. 1933). 

Where husband and wife held property as 
tenants by the entirety until such time as 
husband divorced wife for desertion, parties 
thereafter held as tenants in common during 
which period husband continued in possession 
and husband did not hold adversely to wife so 
as to acquire entire fee by adverse possession 
where there was nothing in the record to show 
that husband gave his former wife notice that 
he was claiming adversely or to show that he 
gave any sort of notice which might be consid- 
ered an ouster. Hampton v. Manuel, 56 Tenn. 
App. 95, 405 S.W.2d 47, 1965 Tenn. App. LEXIS 
226 (Tenn. Ct. App. 1965). 


31. —Joint Possession by True Owner and 
Another. 

If the actual possession be mixed or concur- 
rent, the legal seizin or possession shall be 
adjudged to the person who has the title; and 
the constructive possession, which the law an- 
nexes to the legal title, will be in the true 
owner, if there is no adverse possession, until 
an actual disseizin or adverse possession by 
another. Stewart v. Harris, 28 Tenn. 714, 1849 
Tenn. LEXIS 110 (1849); Waddle v. Stuart, 36 
Tenn. 534, 1857 Tenn. LEXIS 48 (1857); 


- Padgett v. Baker, 1 Cooper’s Tenn. Ch. 222 


(1873); Hurd v. French, 2 Cooper’s Tenn. Ch. 
350 (1875); Welcker v. Staples, 88 Tenn. 49, 12 
S.W. 340, 1889 Tenn. LEXIS 33, 17 Am. St. R. 
869 (1889); Smith v. Cross, 125 Tenn. 159, 140 
S.W. 1060, 1911 Tenn. LEXIS 17 (1911). 

In cases of joint friendly occupation of land, 
the benefit of such possession inures to the 
person who has the legal title, and the legal 
presumption is that the possession is with the 
legal title. Ramsey v. Quillen, 73 Tenn. 184, 
1880 Tenn. LEXIS 109 (1880); Smith v. Cross, 
125 Tenn. 159, 140 S.W. 1060, 1911 Tenn. 
LEXIS 17 (1911). 

The existence of a private way over the land 
of another is not established by the opening of 
such road, under an oral contract with the 
landowner, which road was fenced and gated at 
their joint expense and for their common ben- 
efit, and kept in repair by the claimant, and 
used for 18 years, where the claimant’s posses- 
sion was not adverse, but joint with the land- 
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owner, and his expenditures on the road did not 
exceed a fair compensation for its use. Long v. 
Mayberry, 96 Tenn. 378, 36 S.W. 1040, 1895 
Tenn. LEXIS 40 (1896). 

Where the defendant, as a trespasser, en- 
tered into the peaceable possession of land, his 
actual possession of part, by a tenant under a 
lease covering the whole tract, extended his 
constructive possession to the balance of the 
tract; but where the complainant, holding the 
legal title, subsequently entered into peaceable 
possession of a part of the land not so actually 
possessed by the defendant, and was not ex- 
cluded therefrom so as to force him to his action 
of ejectment, such possession being acquiesced 
in, the possession of the parties must be 
deemed to be concurrent; and the complainant’s 
possession and superior title gave him con- 
structive possession of the entire tract, except 
that part so in the actual possession of the 
defendant. The defendant’s possession did not 
ripen into adverse title, where his possession 
did not continue for the statutory period, ex- 
cluding the time while the complainant was so 
in possession, for the time of such concurrent 
possession must be deducted from the defen- 
dant’s time of possession. Sequatchie & S. P. 
Coal & Iron Co. v. Tennessee C. I. & R. Co., 131 
Tenn. 221, 174 S.W. 1122, 1914 Tenn. LEXIS 
101 (1915); Jones v. Coal Creek Min. & Mfg. 
Co., 1383 Tenn. 183, 180 S.W. 991, 1915 Tenn. 
LEXIS 84 (1915). 

In a contest between the true owner and a 
trespasser under color of title, both holding 
actual adverse possession of different parts, at 
the same time, the constructive possession as to 
that part of the land outside the actual posses- 
sions is that of the true owner; and the fact that 
such trespasser was first in such actual posses- 
sion can make no difference. Jones v. Coal 
Creek Min. & Mfg. Co., 133 Tenn. 183, 180 S.W. 
991, 1915 Tenn. LEXIS 84 (1915). 


32. —Joint Possession by Claimants. 

Where two persons are in possession, and 
both claim title, the possession is neutralized; 
and the fact that one title may be equitable and 
the other legal, or that one may be in deed and 
the other in parol, as resulting trust, can make 
no difference. McCammon v. Pettitt, 35 Tenn. 
242, 1855 Tenn. LEXIS 47 (1855). 

The actual possessions by two adverse claim- 
ants, neither of which has title, neutralize the 
constructive possession of each in that part not 
actually possessed by either, and priority of 
possession creates no advantage. Jones v. Coal 
Creek Min. & Mfg. Co., 133 Tenn. 183, 180 S.W. 
991, 1915 Tenn. LEXIS 84 (1915). 


33. —Notice of Claim. 

Bulldozing and clear-cutting around one’s 
claimed line and placing posted signs on rural 
unimproved land constitutes notice to the 
world of an adverse claim just as much as 
fencing in city property would constitute an 
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open and notorious claim. Panter v. Miller, 698 
S.W.2d 634, 1985 Tenn. App. LEXIS 2827 
(Tenn. Ct. App. 1985). 


34. Assurance or Color of Title. 


35. —Necessity Generally. 

Seven years’ adverse possession by mere 
trespasser is not sufficient to bar action by 
owner, since defendant must claim peaceably 
under a color of title. Patton’s Lessee v. Hynes, 
F. Cas. No. 10835, 18 F. Cas. 1338, 3 Tenn. 356, 
1 Cooke 356, 1813 Tenn. LEXIS 32 (1818). 

Adverse possession of seven years is a bar 
only when held under a grant or a deed founded 
on a grant. Den ex dem. Walker v. Turner, 22 
U.S. 541, 6 L. Ed. 155, 1824 U.S. LEXIS 391 
(1824); Piles v. Bouldin, 24 U.S. 325, 6 L. Ed. 
486, 1826 U.S. LEXIS 315 (1826). 

Registration formerly was not, but now is, 
necessary for the creation of a good defensive or 
possessory title by adverse possession. Jones’ 
Heirs v. Perry, 18 Tenn. 59, 1836 Tenn. LEXIS 
102 (1836); Meriwether v. Vaulx, 37 Tenn. 300, 
1858 Tenn. LEXIS 4 (1858); Nelson v. Trigg, 72 
Tenn. 701, 1880 Tenn. LEXIS 79 (1880); Kittel 
v. Steger, 121 Tenn. 400, 117 S.W. 500, 1908 
Tenn. LEXIS 26 (1909); Smith v. Cross, 125 
Tenn. 159, 140 S.W. 1060, 1911 Tenn. LEXIS 17 
(1911). 

Where predecessor held under no color of 
title and no claim of title could be perfected 
under his holding, without such color defining 
his boundaries, his possession was merely a 
defensive right which was lost by the abandon- 
ment of the possession after his death. Schmit- 
tow v. McFall, 39 S.W. 886, 1896 Tenn. Ch. App. 
LEXIS 98 (1896). 

By the terms of this section, the adverse 
possession under the state’s grant is not effec- 
tive in perfecting the title, unless such grant is 
registered. Smith v. Cross, 125 Tenn. 159, 140 
S.W. 1060, 1911 Tenn. LEXIS 17 (1911). 

Case was not made out under this section 
because deed had not been registered for seven 
years. Jones v. Mosley, 29 Tenn. App. 559, 198 
S.W.2d 652, 1946 Tenn. App. LEXIS 91 (Tenn. 
Ct. App. 1946). 

Attempt to rely on this section was overruled 
where there was no evidence of any grant from 
this state or the state of North Carolina. Bailey 
v. Eagle Mountain Tel. Co., 202 Tenn. 195, 303 
S.W.2d 726, 1957 Tenn. LEXIS 379 (1957). 

No legal title can be acquired under this 
statute unless the claimant is holding ad- 
versely under recorded assurance of title pur- 
porting to convey an estate in fee for seven 
years. Moore v. Brannan, 42 Tenn. App. 542, 
304 S.W.2d 660, 1957 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1957). 


36. —Miscellaneous Illustrations. 
Illustrations of “assurance of title” are as 
follows: 
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A grant of land from the state, void because of 
prior grant, and a sheriffs deed in an attach- 
ment proceeding, are both sufficient color of 
title under adverse possession statute. East 
Tennessee Iron & Coal Co. v. Wiggin, 68 F. 446, 
1895 U.S. App. LEXIS 2880 (6th Cir. Tenn. 
1895). 

Title by descent. King v. Travis, 5 Tenn. 279, 
5 Tenn. 280, 1818 Tenn. LEXIS 1 (1818); Barton 
v. Shall, 7 Tenn. 214, 7 Tenn. 215, 1823 Tenn. 
LEXIS 44 (1823); Guion v. Burton, 19 Tenn. 
565, 1838 Tenn. LEXIS 89 (1838); King v. 
Rowan, 57 Tenn. 675, 1873 Tenn. LEXIS 286 
(1873); Corder v. Dolin, 63 Tenn. 238, 1874 
Tenn. LEXIS 237 (1874); East Tennessee Iron & 
Coal Co. v. Broyles’ Heirs, 95 Tenn. 612, 32 S.W. 
761, 1895 Tenn. LEXIS 136 (1895). 

Title by devise. King v. Travis, 5 Tenn. 279, 5 
Tenn. 280, 1818 Tenn. LEXIS 1 (1818); Barton 
v. Shall, 7 Tenn. 214, 7 Tenn. 215, 1823 Tenn. 
LEXIS 44 (1823); Cox’s Lessee v. Peck, 11 Tenn. 
435, 1832 Tenn. LEXIS 85 (1832); Thurston v. 
University of North Carolina, 72 Tenn. 513, 
1880 Tenn. LEXIS 55 (1880); Brown v. Brown, 
82 Tenn. 253, 1884 Tenn. LEXIS 125, 52 Am. 
Rep. 169 (1884). 

A deed founded on a void judicial sale. Dar- 
by’s Lessee v. Russel, 6 Tenn. 138, 6 Tenn. 139, 
1818 Tenn. LEXIS 49 (1818). 

A fraudulent deed. Porter’s Lessee v. Cocke, 7 
Tenn. 29, 7 Tenn. 30, 1823 Tenn. LEXIS 2 
(1823); Gray v. Darby’s Lessee, 8 Tenn. 396, 
1825 Tenn. LEXIS 13 (1825); Reeves v. Dough- 
erty, 15 Tenn. 222, 1834 Tenn. LEXIS 35, 27 
Am. Dec. 496 (1834); York v. Bright, 23 Tenn. 
312, 1843 Tenn. LEXIS 92 (1843); Blantire v. 
Whitaker, 30 Tenn. 313, 1850 Tenn. LEXIS 123 
(1850); Baker v. Morgan, 37 Tenn. 521, 1858 
Tenn. LEXIS 54 (1858), questioned, Ramsey v. 
Quillen, 73 Tenn. 184, 1880 Tenn. LEXIS 109 
(1880); Hunter v. O’Neal, 63 Tenn. 494, 1874 
Tenn. LEXIS 296 (1874); Hurd v. French, 2 
Cooper’s Tenn. Ch. 350 (1875); Thurston v. 
University of North Carolina, 72 Tenn. 513, 
1880 Tenn. LEXIS 55 (1880); Howell v. Thomp- 
son, 95 Tenn. 396, 32 S.W. 309, 1895 Tenn. 
LEXIS 107 (1895); Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 135 S.W. 785, 1910 
Tenn. LEXIS 51 (1911); Smith v. Cross, 125 
Tenn. 159, 140 S.W. 1060, 1911 Tenn. LEXIS 17 
(1911). 

A sheriff's deed founded on a void judgment, 
execution, or sale. Gray v. Darby’s Lessee, 8 
Tenn. 396, 1825 Tenn. LEXIS 13 (1825). 

A partition decree. Duncan & Fisk v. Gibbs, 9 
Tenn. 256, 1829 Tenn. LEXIS 47 (1829); Saw- 
yers v. Cator, 27 Tenn. 256, 1847 Tenn. LEXIS 
76 (1847); Johnson v. Britt’s Heirs, 56 Tenn. 
756, 1872 Tenn. LEXIS 200 (1872); Nelson v. 
Trigg, 72 Tenn. 701, 1880 Tenn. LEXIS 79 
(1880); Southern Iron & Coal Co. v. Schwoon, 
124 Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 
51 (1911). 
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A void deed. Love v. Love’s Lessee, 10 Tenn. 
288, 1829 Tenn. LEXIS 9 (1829); Vance’s Heirs 
v. Johnson, 29 Tenn. 214, 1849 Tenn. LEXIS 51 
(1849); Blantire v. Whitaker, 30 Tenn. 313, 1850 
Tenn. LEXIS 123 (1850); Lea v. Polk County 
Copper Co., 62 U.S. 493, 16 L. Ed. 203, 1858 
U.S. LEXIS 675 (1858); Hunter v. O’Neal, 63 
Tenn. 494, 1874 Tenn. LEXIS 296 (1874); 
Mulloy v. Paul, 2 Cooper’s Tenn. Ch. 156 (1874); 
Lieberman, Loveman & O’Brien v. Clark, 114 
Tenn. 117, 85 S.W. 258, 1904 Tenn. LEXIS 77 
(1904); Southern Iron & Coal Co. v. Schwoon, 
124 Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 
51 (1911); Smith v. Cross, 125 Tenn. 159, 140 
S.W. 1060, 1911 Tenn. LEXIS 17 (1911); Moffat 
v. Schenck, 141 Tenn. 305, 210 S.W. 157, 1918 
Tenn. LEXIS 91 (1919). 

A sheriffs deed based on a void tax sale. 
Love’s Lessee v. Shields, 11 Tenn. 404, 11 Tenn. 
405, 1832 Tenn. LEXIS 74 (1832); Blantire v. 
Whitaker, 30 Tenn. 313, 1850 Tenn. LEXIS 123 
(1850); Southern Iron & Coal Co. v. Schwoon, 
124 Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 
51 (1911); Smith v. Cross, 125 Tenn. 159, 140 
S.W. 1060, 1911 Tenn. LEXIS 17 (1911). 

A married woman’s deed with the joinder of 
her husband, but invalid for want of her privy 
examination. Ferguson v. Kennedy, 7 Tenn. 
321, 1824 Tenn. LEXIS 8 (1824); a married 
woman’s deed void for want of the joinder of her 
husband and for the want of her privy exami- 
nation. Hanks v. Folsom, 79 Tenn. 555, 1883 
Tenn. LEXIS 107 (1883). 

A marshal’s deed founded upon a void or 
voidable decree. Whiteside v. Singleton, 19 
Tenn. 207, 1838 Tenn. LEXIS 49 (1838). 

A deed founded on a void or voidable decree. 
Whiteside v. Singleton, 19 Tenn. 207, 1838 
Tenn. LEXIS 49 (1838). 

Title under unprobated or probated will 
where probate is subsequently set aside. Rog- 
ers v. Winton, 21 Tenn. 178, 1840 Tenn. LEXIS 


~ 61 (1840); Brown v. Brown, 82 Tenn. 253, 1884 


Tenn. LEXIS 125, 52 Am. Rep. 169 (1884). 

A deed procured by fraud. York v. Bright, 23 
Tenn. 312, 1843 Tenn. LEXIS 92 (1843); Bailey 
v. Glover, 88 U.S. 342, 22 L. Ed. 636, 1874 U.S. 
LEXIS 1374 (1875); Fuller v. Montague, 59 F. 
212, 1893 U.S. App. LEXIS 2350 (6th Cir. Tenn. 
1893). 

A deed inoperative or void in its inception. 
Vance’s Heirs v. Johnson, 29 Tenn. 214, 1849 
Tenn. LEXIS 51 (1849); Hunter v. O’Neal, 63 
Tenn. 494, 1874 Tenn. LEXIS 296 (1874); 
Southern Iron & Coal Co. v. Schwoon, 124 Tenn. 
176, 135 S.W. 785, 1910 Tenn. LEXIS 51 (1911). 

A deed fraudulent in law or fact. Blantire v. 
Whitaker, 30 Tenn. 313, 1850 Tenn. LEXIS 123 
(1850); Thurston v. University of North Caro- 
lina, 72 Tenn. 513, 1880 Tenn. LEXIS 55 (1880). 

A forged deed. Clark v. Chase, 37 Tenn. 636, 
1858 Tenn. LEXIS 83 (1858); Southern Iron & 
Coal Co. v. Schwoon, 124 Tenn. 176, 135 S.W. 
785, 1910 Tenn. LEXIS 51 (1911). 
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A partition decree not divesting or vesting 
title. Johnson v. Britt’s Heirs, 56 Tenn. 756, 
1872 Tenn. LEXIS 200 (1872); Thurston v. 
University of North Carolina, 72 Tenn. 513, 
1880 Tenn. LEXIS 55 (1880). 

Achampertous deed. Goodloe v. Pope, 3 Shan. 
634 (1875); Smith v. Cross, 125 Tenn. 159, 140 
S.W. 1060, 1911 Tenn. LEXIS 17 (1911). 

A partition deed under a will, though testator 
had no title. Thurston v. University of North 
Carolina, 72 Tenn. 513, 1880 Tenn. LEXIS 55 
(1880); Southern Iron & Coal Co. v. Schwoon, 
124 Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 
51 (1911). 

A partition deed, though not, in legal terms, 
vesting each partitioner with a fee. Thurston v. 
University of North Carolina, 72 Tenn. 513, 
1880 Tenn. LEXIS 55 (1880). 

A marshal’s deed void or voidable, because 
based upon a levy and sale of land held under 
title bond by the execution debtor. Nelson v. 
Trigg, 72 Tenn. 701, 1880 Tenn. LEXIS 79 
(1880). 

A voidable deed. Nelson v. Trigg, 72 Tenn. 
701, 1880 Tenn. LEXIS 79 (1880). 

A second grant of the state. Sharp v. 
Vanwinkle, 80 Tenn. 15, 1883 Tenn. LEXIS 134 
(1883); East Tennessee Iron & Coal Co. v. Wig- 
gin, 68 F. 446, 1895 U.S. App. LEXIS 2880 (6th 
Cir. Tenn. 1895). 

A voidable or void decree. Morelock v. Ber- 
nard, 83 Tenn. 169, 1885 Tenn. LEXIS 38 
(1885). 

A deed of one of the tenants in common 
conveying the whole estate is color of title to the 
whole estate. Morelock v. Bernard, 83 Tenn. 
169, 1885 Tenn. LEXIS 38 (1885); Fuller v. 
Montague, 59 F. 212, 1893 U.S. App. LEXIS 
2350 (6th Cir. Tenn. 1893). 

A void tax sale and deed. Hubbard v. Godfrey, 
100 Tenn. 150, 47 S.W. 81, 1897 Tenn. LEXIS 
98 (1898); Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 1385 S.W. 785, 1910 
Tenn. LEXIS 51 (1911); Southern Coal & I. Co. 
v. Schwoon, 145 Tenn. 191, 239 S.W. 398, 1921 
Tenn. LEXIS 78 (1921). 

Void partition sale and deed. Hubbard v. 
Godfrey, 100 Tenn. 150, 47 S.W. 81, 1897 Tenn. 
LEXIS 98 (1898). 

A decree confirming a chancery sale and 
vesting title in the purchaser. Patton v. Dixon, 
105 Tenn. 97, 58 S.W. 299, 1900 Tenn. LEXIS 
57 (1900). 

A second deed purporting to convey the fee 
which had been previously conveyed by the first 
deed. Poindexter v. Rawlings, 106 Tenn. 97, 59 
S.W. 766, 1900 Tenn. LEXIS 1387, 82 Am. St. 
Rep. 869 (1900). 

Where the owner of a tract of land occupied 
an adjoining parcel included in another tract 
embraced in a registered deed under which a 
third person claimed, until such owner sold his 
tract to such third person, who then took pos- 
session thereof and also of such parcel, and 
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continued in possession of such parcel for more 
than seven years under his previously regis- 
tered deed, which enabled any adverse claim- 
ant to determine the nature of the claim of such 
third person’s possession, the third person’s 
possession ripened into a title by adverse pos- 
session, over the objection that there was but a 
secret change of possession from one who had 
no color of title to one who had color of title, 
without bringing knowledge of the changed 
possession to the adverse claimant; for the 
inclosure and possession were notorious, and 
the adverse claim, or the extent thereof, was 
shown by the registered deed under which the 
possession was held. Southern Iron & Coal Co. 
v. Schwoon, 124 Tenn. 176, 1385 S.W. 785, 1910 
Tenn. LEXIS 51 (1911). 

Contract to convey by general warranty deed. 
Chandler v. Stockton, 2 Tenn. Ch. App. 488 
(1901). 


37. —Estate in Fee. 

An assurance of title purporting to convey an 
estate in fee, though not, in fact, conveying 
such estate, constitutes color of title; and it may 
be a fraudulent or forged deed, or it may be a 
will, or a decree divesting and vesting title, or 
any other paper purporting to transfer a title in 
fee. Southern Iron & Coal Co. v. Schwoon, 124 
Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 51 
(1911). 

The decree of the chancery court and the will 
of the deceased purported to convey only the 
right, title and interest of the deceased. It was 
insufficient to show color of title, as it is neces- 
sary that the paper under which the claim is 
made purports to convey an estate in fee. Mar- 
bury v. May, 9 F.2d 587, 1925 U.S. App. LEXIS 
2433 (6th Cir. Tenn. 1925). 

The statute requires only that the assurance 
of title purports to convey an estate in fee. 
Banner Baptist Church v. Watson, 193 Tenn. 
290, 246 S.W.2d 17, 1951 Tenn. LEXIS 357 
(1951). 

Finding of chancellor that plaintiff had taken 
title by adverse possession was in error where 
nowhere in the record was it proven that the 
conveyance to plaintiff purported to convey an 
estate in fee. Arrowood v. Williams, 586 S.W.2d 
131, 1979 Tenn. App. LEXIS 331 (Tenn. Ct. 
App. 1979). 


38. —Fee with Condition Subsequent. 

The statutory provisions for an assurance of 
title are not restricted to estates in fee simple 
absolute, it being sufficient that deed purported 
to convey an estate in fee simple upon a condi- 
tion subsequent. Banner Baptist Church v. 
Watson, 193 Tenn. 290, 246 S.W.2d 17, 1951 
Tenn. LEXIS 357 (1951). 


39. —Void Assurance. 

It may be that the assurance of title of the 
adverse possessor is void for the reason that his 
grantor had no title to convey. The claimant 


505 


under the void title must, in order to oust the 
true owner, oust him actually and openly by a 
hostile and exclusive possession, and must ex- 
clude him uninterruptedly for seven years. 
United States v. McCulley, 100 F. Supp. 379, 
1951 U.S. Dist. LEXIS 3942 (D. Tenn. 1951). 
One may be in possession under color of title 
even though the writing claimed as such is 
wholly void. Wallace v. McPherson, 187 Tenn. 
333, 214 S.W.2d 50, 1947 Tenn. LEXIS 278 
(1947); Craig v. Turner, 628 S.W.2d 33, 1982 
Tenn. App. LEXIS 464 (Tenn. Ct. App. 1981). 


40. —Right and Title of Grantors. 

The deed of an executor, showing on its face 
that it was made in pursuance of a power 
conferred by the will, and purporting to convey 
“all the right, title, and claim” of the testator 
who held under registered tax deeds purporting 
to convey an estate in fee, is an assurance of 
title vesting title in one who has had seven 
years’ adverse possession of land under an 
assurance of title. Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 135 S.W. 785, 1910 
Tenn. LEXIS 51 (1911). 

One who makes a deed conveying all his 
right, title, estate, and interest in certain de- 
scribed lands, or who uses equivalent words, 
necessarily refers to his title papers, and the 
deed conveys whatever interest those title pa- 
pers show that he has; and where his title 
papers do not convey a title to him, in fact and 
law, but only purport to do so, the effect will be 
the same, that is, the deed would carry what- 
ever force or effect such assurance has under 
our statutes of limitation. Southern Iron & Coal 
Co. v. Schwoon, 124 Tenn. 176, 185 S.W. 785, 
1910 Tenn. LEXIS 51 (1911). 

While it may be that a deed purporting to 
convey all the right, title, and interest of the 
grantor in a specified tract of land, nothing else 
appearing, would not be an assurance of title, 
yet, when such deed is accompanied by proof of 
deeds purporting to convey an estate in fee to 
him, it and the grantor’s title papers constitute 
color of title. Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 135 S.W. 785, 1910 
Tenn. LEXIS 51 (1911); Hitt v. Caney Fork Gulf 
Coal Co., 124 Tenn. 334, 139 S.W. 693, 1910 
Tenn. LEXIS 58 (1911); Brier Hill Collieries v. 
Pile, 4 Tenn. App. 468, — S.W. —, 1926 Tenn. 
App. LEXIS 198 (Tenn. Ct. App. 1926). 

A deed reciting that the grantors do hereby 
“absolutely give, grant, remise, release, and 
forever quitclaim unto the grantee” named “all 
such right and title as ... the grantors have, or 
ought to have, in and to the” land described, is 
not a quitclaim deed; but, under the provision 
that every grant shall pass all the estate of the 
grantor, it conveys the grantors’ whole estate in 
the premises, and refers to and must be taken 
in connection with the chain of title on which it 
is based, whereby it must appear what was the 
estate owned by the grantors, and was con- 
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veyed by them. Such deed purports to “convey,” 
since the word “grant” is equivalent to the word 
“convey.” Such deed is an assurance of title. 
Hitt v. Caney Fork Gulf Coal Co., 124 Tenn. 
334, 1389 S.W. 693, 1910 Tenn. LEXIS 58 (1911). 

A deed conveying only the grantor’s rights in 
certain described land is not “color of title” to a 
parcel within the description previously con- 
veyed by the grantor, and the grantee cannot 
acquire title by seven years’ adverse possession 
under the statute of limitations contained in 
this section. Brier Hill Collieries v. Gernt, 131 
Tenn. 542, 175 S.W. 560, 1914 Tenn. LEXIS 126 
(1915); Jones v. Coal Creek Mining & Mfg. Co., 
133 Tenn. 159, 180 S.W. 179, 1915 Tenn. LEXIS 
83 (1915). 


41. —Effect of Divesting. 

If color of title should be divested before the 
lapse of seven years, this would not destroy 
adverse possession. Its only effect would be to 
reduce the constructive possession to actual 
possession — to reduce it from the whole extent 
of the boundaries to that actually held by 
enclosures or otherwise. Hood v. Cravens, 31 
Tenn. App. 532, 218 S.W.2d 71, 1948 Tenn. App. 
LEXIS 111 (Tenn. Ct. App. 1948). 


42. — —Deeds of Trust and Mortgages. 

Grantee’s conveyance of property in trust to 
secure payment of purchase money would not 
preclude grantee from holding adversely. Ma- 
hunda v. Thomas, 55 Tenn. App. 470, 402 
S.W.2d 485, 1965 Tenn. App. LEXIS 292 (Tenn. 
Ct. App. 1965). 


43. —Description of Land — Sufficiency. 

A deed as registered is sufficient, though it is 
erroneously transcribed, so as to cause confu- 
sion in the boundaries, where the registration 
contains the description of land as that on 
which Josiah Terry lived, if the place is promi- 
nently located and well known. Smith v. Cross, 
125 Tenn. 159, 140 S.W. 1060, 1911 Tenn. 
LEXIS 17 (1911). 

A tax deed which does not on its face identify 
the land conveyed thereby as a particular 
grant, but calls for the corners of another grant 
from which, under the evidence, it is apparent 
that the description in the tax deed was in- 
tended to cover the first grant, is sufficient to 
give color of title to that grant. Southern Coal & 
I. Co. v. Schwoon, 145 Tenn. 191, 239 S.W. 398, 
1921 Tenn. LEXIS 78 (1921). 

In ejectment, where the adverse possession 
under a deed was interposed as a defense as to 
two tracts of land, a description in a deed as to 
one tract was held to be so vague and uncertain 
that it could not operate as a proper location of 
the boundaries thereof, so as to extend the 
operation of the statutes of limitation beyond 
the improvements themselves. Ragsdale v. 
McFall, 145 Tenn. 684, 237 S.W. 66, 1921 Tenn. 
LEXIS 106 (1922). 
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In ejectment, where adverse possession un- 
der a deed as to one tract was interposed as a 
defense, and the exact location of the corners 
called for by the deed could be found by trees on 
the boundary line of adjoining lands, it was 
held that the description was sufficient to fix 
the definite boundaries of that tract, so as to 
extend the operation of the statutes of limita- 
tions to the entire tract. Ragsdale v. McFall, 
145 Tenn. 684, 237 S.W. 66, 1921 Tenn. LEXIS 
106 (1922). 

A deed must contain some definite descrip- 
tion which will identify the lands claimed 
thereunder, in order to be an assurance of title 
under this statute, and if the description is 
indefinite so as to make it impossible from the 
deed to locate the land, the conveyance and 
holding thereunder is void as a basis for the 
constructive possession. Ragsdale v. McFall, 
145 Tenn. 684, 237 S.W. 66, 1921 Tenn. LEXIS 
106 (1922); Fingar v. Beard, 12 Tenn. App. 604, 
1930 Tenn. App. LEXIS 109 (1930). 

Facts alleged in adverse possession com- 
plaint were sufficient to survive a motion to 
dismiss because the company attempted to tack 
previous owners’ period of ownership to reach 
the statutorily mandated time period, and deed 
description was of sufficient definiteness to 
convey color of title to the strip of land in 
question, as it referenced the plat book that 
court must presume contained further descrip- 
tion that included the land in issue. Underwood 
Repair Serv. v. Dean, — S.W.3d —, 2008 Tenn. 
App. LEXIS 354 (Tenn. Ct. App. June 18, 2008). 


44, —Informal Muniments of Title. 

An entry is not color of title, but a special 
entry, though unsurveyed, furnishes evidence 
of the extent of the constructive possession 
created by actual possession on some part of the 
entry, so as to create a possessory right or 
defensive title to the whole entry. Dunlap v. 
Gibbs, 12 Tenn. 93, 12 Tenn. 94, 1833 Tenn. 
LEXIS 19 (1833); Ramsey v. Monroe, 35 Tenn. 
329, 1855 Tenn. LEXIS 66 (1855); Meriwether 
v. Vaulx, 37 Tenn. 300, 1858 Tenn. LEXIS 4 
(1858); Sims v. Eastland, 40 Tenn. 368, 1859 
Tenn. LEXIS 102 (1859); Bon Air Coal Land & 
Lumber Co. v. Parks, 94 Tenn. 263, 29 S.W. 130, 
1894 Tenn. LEXIS 42 (1895); Kittel v. Steger, 
121 Tenn. 400, 117 S.W. 500, 1908 Tenn. LEXIS 
26 (1909). 

A land warrant is not an assurance of title, 
but a defensive title may be created by adverse 
possession thereunder. Dunlap v. Gibbs, 12 
Tenn. 93, 12 Tenn. 94, 1833 Tenn. LEXIS 19 
(1833); Neal v. President & Trustees of E. Tenn. 
College, 14 Tenn. 189, 1834 Tenn. LEXIS 62 
(Tenn. Mar. 1834). 

There may be informal muniments of title 
which are assurances of title, though they do 
not convey the estate, such as title bonds, 
entries, and certificates of surveys. Such instru- 
ments are not effective under this and the 
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section following, but they are effective to cre- 
ate a constructive possession under § 28-2-103 
to the extent of the boundaries defined therein, 
by adverse possession on some part of the land 
under a claim of the whole of it. Brown v. 
Johnson, 20 Tenn. 261, 1839 Tenn. LEXIS 45 
(1839); Bounds v. Bounds, 58 Tenn. 318, 1872 
Tenn. LEXIS 265 (1872); Sharp v. Vanwinkle, 
80 Tenn. 15, 1883 Tenn. LEXIS 134 (1883). 

A private surveyor’s ‘certificate of survey, 
made at the time of a parol gift of lands, is 
evidence to define boundaries. Bounds v. 
Bounds, 58 Tenn. 318, 1872 Tenn. LEXIS 265 
(1872). 

Receipts for purchase money, designating the 
land and naming the payer as the vendee, may 
be assurances of title for creation of construc- 
tive possession. Sanders v. Everett, 3 Cooper’s 
Tenn. Ch. 520 (1877); Kittel v. Steger, 121 Tenn. 
400, 117 S.W. 500, 1908 Tenn. LEXIS 26 (1909). 


45. —Deed of Bargain and Sale. 

A deed which uses the expression “bargained 
and sold, and do hereby quitclaim and transfer 
to” the grantee (named), “his heirs and assigns 
forever, all the right, title, and claim” of the 
grantor in and to certain described land, pur- 
ports to convey the land, and is not a mere 
quitclaim deed, but is a color of title. Hanks v. 
Folsom, 79 Tenn. 555, 1883 Tenn. LEXIS 107 
(1883); Hitt v. Caney Fork Gulf Coal Co., 124 
Tenn. 334, 139 S.W. 693, 1910 Tenn. LEXIS 58 
(1911). 


46. —Deed by Incompetent Grantor. 

This section barred action brought by adult 
to invalidate deeds on grounds of grantor’s 
mental incapacity. Green v. Greer, 29 Tenn. 
App. 586, 198 S.W.2d 822, 1946 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1946). 


47. —Tax Deed. 

Kjectment suit by heirs of original owner 
under grant filed over 80 years after tax deed 
issued under which defendants claimed was 
barred. Schooler v. Birge, 51 F. Supp. 610, 1943 
U.S. Dist. LEXIS 2221 (D. Tenn. 1943). 


48. —Valid Acknowledgment — Necessity. 

Adverse possession under a deed upon the 
register’s record, without authority because the 
certificates of acknowledgment were fatally de- 
fective, and held for three or four years before 
the enactment of the statute making registra- 
tion requisite, cannot be perfected by the con- 
tinued adverse possession after the enactment. 
Byrd v. Phillips, 120 Tenn. 14, 111 S.W. 1109, 
1907 Tenn. LEXIS 36 (1907). 

The adverse possession, to be effective in 
perfecting title under color of title, must be 
under a registered deed duly probated and 
authenticated for registration. The registration 
of a deed under a void acknowledgment is void 
as to adverse possession under color of title. 
Byrd v. Phillips, 120 Tenn. 14, 111 S.W. 1109, 
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1907 Tenn. LEXIS 36 (1907); Breckenridge 
Cannel Coal Co. v. Scott, 121 Tenn. 88, 114 S.W. 
930, 1908 Tenn. LEXIS 10 (1908). 

Where the certificate of acknowledgment of a 
married woman’s deed was insufficient under 
the statute to entitle it to registration, it could 
not operate as color of title, so as to perfect title 
by adverse possession, notwithstanding it was 
actually found upon the records in the register’s 
office. Ragsdale v. McFall, 145 Tenn. 684, 237 
S.W. 66, 1921 Tenn. LEXIS 106 (1922). 


49. —Condemnation Decree. 

In a suit by the United States government to 
quiet title to land acquired in condemnation 
proceedings, the evidence established that the 
government had acquired an indefeasible title 
to part of the land in question by the condem- 
nation decree and seven years of subsequent 
adverse possession. United States v. McCulley, 
100 F. Supp. 379, 1951 U.S. Dist. LEXIS 3942 
(D. Tenn. 1951). 


50. —Decree in Ejectment Adjudging 
Title. 

A decree in an ejectment suit, which declares 
that the complainant therein is the owner in fee 
of the land in controversy described, that his 
title is superior to that claimed by the defen- 
dant therein, removing the defendant’s title as 
a cloud upon complainant’s title, and decreeing 
a recovery of the land in favor of complainant 
and against the defendant, but not purporting 
to divest and vest title, is not an assurance of 
title. Southern Iron & Coal Co. v. Schwoon, 124 
Tenn. 176, 135 S.W. 785, 1910 Tenn. LEXIS 51 
(1911). 


51. —Assurance of Title Subsequently Ac- 
quired. 

In order to perfect title by adverse posses- 
sion, there must be a concurrence of adverse 
possession for the full period of seven years and 
an assurance or color of title, purporting to 
convey the fee under which the possessor 
claims during the whole of such period, and a 
color of title subsequently acquired cannot be 
invoked to perfect, by relation, the adverse 
possession. Slatton v. Tennessee C., I. & R. Co., 
109 Tenn. 415, 75 S.W. 926, 1902 Tenn. LEXIS 
85 (1902). 

Where a person, as a naked trespasser, made 
a clearing and inclosure upon the lands of 
another, and held adverse possession of the 
same for more than seven years, and thus 
acquiring a possessory title, and thereafter 
obtained a grant from the state for a large 
quantity of land, including within the same the 
clearing and inclosure, and continued his ad- 
verse possession in the interlap, without any 
extension thereof, for more than seven years 
under such grant, he thereby acquired a per- 
fected title to the extent of the boundaries of his 
grant. Breckenridge Cannel Coal Co. v. Scott, 
121 Tenn. 88, 114 S.W. 930, 1908 Tenn. LEXIS 
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10 (1908); Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 135 S.W. 785, 1910 
Tenn. LEXIS 51 (1911). 

Even if a tax deed under which possession 
was originally taken was insufficient color of 
title to extend possession to the entire tract, the 
possession by subsequent grantees, whose 
deeds purported to convey the entire tract, 
would extend to the lands described by their 
deeds. Southern Coal & I. Co. v. Schwoon, 145 
Tenn. 191, 239 S.W. 398, 1921 Tenn. LEXIS 78 
(1921). 

The mere fact that one had been in posses- 
sion for more than seven years, under color of 
title to a small tract including an improvement, 
does not alone prevent such possession from 
extending thereafter to a larger tract, including 
the smaller tract, under a new color of title. 
Southern Coal & I. Co. v. Schwoon, 145 Tenn. 
191, 239 S.W. 398, 1921 Tenn. LEXIS 78 (1921). 

Where the claimant of a grant, which ex- 
cluded therefrom a prior special entry, took 
possession of the special entry under a deed 
giving color of title thereto, his possession ex- 
tended only to the limits of the special entry, 
and he could not base thereon a claim to the 
entire grant by adverse possession. Southern 
Coal & I. Co. v. Schwoon, 145 Tenn. 191, 239 
S.W. 398, 1921 Tenn. LEXIS 78 (1921). 

Where the possession of improvements had 
ripened into title of a tract to which the pos- 
sessor held color of title, so that the continued 
possession of the improvements could not be 
adverse to anyone, the continued possession did 
not extend to a larger tract under a newly 
acquired color of title which included the for- 
mer tract. Southern Coal & I. Co. v. Schwoon, 
145 Tenn. 191, 239 S.W. 398, 1921 Tenn. LEXIS 
18 CL92d), 


52. —Reference to Prior Unregistered 
Deed for Description. 

There is no case holding that a reference in 
one deed to another for a more sufficient de- 
scription of the land must be to a duly recorded 
conveyance. It may be that such will be the rule 
since the passage of the statute requiring an 
instrument relied on as color of title to be 
recorded. Harriman Land Co. v. Hilton, 121 
Tenn. 308, 120 S.W. 162, 1908 Tenn. LEXIS 21 
(1908). 


53. —Beginning of Color of Title. 

There is color of title from the date of regis- 
tration. Allen v. Folwell, 1 Tenn. App. 515, — 
S.W. —, 1925 Tenn. App. LEXIS 72 (Tenn. Ct. 
App. 1925). 


54. Cotenancies. 

Property company, the recent purchaser of 
the property at issue, failed to establish that 
the couple who sold them the property held 
same exclusively and adversely. It was stipu- 
lated that the devisee (a cotenant whose one 
fifth interest had never been extinguished), 
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would have testified that the couple built on 
and occupied the property “with permissive 
possession” in exchange for payment of taxes 
and maintenance; further supporting that as- 
sertion was the underlying family relationship 
between said devisee and the couple, and there- 
fore, the property company failed to provide 
any clear and positive proof rebutting the evi- 
dence that the couples’ possession of the prop- 
erty was permissive. Envision Props., LLC v. 
Johnson, — S.W.3d —, 2005 Tenn. App. LEXIS 
690 (Tenn. Ct. App. Oct. 31, 2005). 

Where plaintiffs acquired an interest in their 
father’s property by intestacy, they could not 
prove their claim to quiet title against other 
co-tenants pursuant to the doctrine of title by 
prescription as plaintiffs were under the dis- 
ability of minority during the 21-year period in 
which their father continuously occupied the 
property; plaintiffs’ contention that their dis- 
ability merely extended the time to contest the 
prescriptive period by three years under T.C.A. 
§ 28-1-106 was misplaced because a presump- 
tion of title based upon the doctrine of prescrip- 
tion was made without any reference to the 
statute of limitations. Amos v. Taylor, — S.W.3d 
—, 2008 Tenn. App. LEXIS 243 (Tenn. Ct. App. 
Apr. 28, 2008). 


55. —Accrual. 

Adverse possession of land held by one of 
several tenants in common, but not adversely 
to his cotenants, for the term of seven years, 
under deeds purporting to convey the lands in 
fee to the several tenants in common, invests 
them all with title according to their respective 
claims. Woodruff v. Roysden, 105 Tenn. 491, 58 
S.W. 1066, 1900 Tenn. LEXIS 96, 80 Am. St. 
Rep. 905 (1900). 

The statute of limitations would not begin to 
run against a tenant in common until there was 
a clear and definite action of ouster by another 
tenant in common, and as this did not occur 
more than seven years prior to the commence- 
ment of the action a plea of the statute of 
limitations was not available as a defense. 
Woods v. Richardson, 190 Tenn. 662, 231 
S.W.2d 340, 1950 Tenn. LEXIS 590 (1950). 


56. —Presumption of Possession for All. 

The possession of land by one tenant in 
common is presumed to be for all the tenants 
owning the same, for every presumption is that 
the possession is in subordination to the title of 
the true owners. Hubbard v. Wood’s Lessee, 33 
Tenn. 279, 1853 Tenn. LEXIS 42 (1853); Elliott 
v. Holder, 40 Tenn. 698, 1859 Tenn. LEXIS 205 
(1859); Heirs of Marr v. Gilliam, 41 Tenn. 488, 
1860 Tenn. LEXIS 96 (1860). 

The statutes of limitation must receive a 
strict construction in favor of the cotenant not 
in actual possession, as the presumption is 
against an adverse possession between privies. 
The possession of one cotenant is consistent 
with the right of the other, and in support of 
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their common title. Hubbard v. Wood’s Lessee, 
33 Tenn. 279, 1853 Tenn. LEXIS 42 (1853); 
Heirs of Marr v. Gilliam, 41 Tenn. 488, 1860 
Tenn. LEXIS 96 (1860); Drewery v. Nelms, 132 
Tenn. 254, 177 S.W. 946, 1915 Tenn. LEXIS 18 
(1915). 

To remove the presumption that one tenant 
in common in possession of the land is holding 
for all, the fact must be affirmatively proved, by 
clear and convincing evidence, not merely that 
he held the possession for himself, and ad- 
versely to his cotenants, for seven years, but 
that his cotenants had full knowledge of such 
adverse claim and holding, during all that 
period of time. Elliott v. Holder, 40 Tenn. 698, 
1859 Tenn. LEXIS 205 (1859). 

To overturn the presumed entirety of posses- 
sion of one tenant in common, there must be 
some plain demonstration that he has repudi- 
ated the rights of his cotenants, and his adverse 
possession must, by some act or conduct of his, 
produce an actual ouster of his cotenants. 
Drewery v. Nelms, 132 Tenn. 254, 177 S.W. 946, 
1915 Tenn. LEXIS 18 (1915). 

While we adhere to the accepted rule that a 
tenant in possession is presumed to be holding 
for all other cotenants, as well as for himself, 
this presumption should not be indulged where 
the person in possession is a stranger to the 
instrument which created the alleged tenancy 
in common. Wallace v. McPherson, 187 Tenn. 
333, 214 S.W.2d 50, 1947 Tenn. LEXIS 278 
(1947). 

Possession by one tenant in common is also 
possession by other tenants in common and 
statute will not begin to run against them until 
he disseizes them by actual ouster or such an 
act as would give them actual notice that he 
was holding adverse to them. Eckhardt v. Eck- 
hardt, 43 Tenn. App. 1, 305 S.W.2d 346, 1957 
Tenn. App. LEXIS 100 (Tenn. Ct. App. 1957). 


57. —Cotenant’s Possession as Bar — Req- 
uisites. 

One tenant in common may oust his cote- 
nant, and hold as severalty; but a silent posses- 
sion, accompanied with no act amounting to an 
ouster, or the giving of notice to his cotenant 
that his possession is adverse, cannot be con- 
strued into an adverse possession. M’Clung v. 
Ross, 18 U.S. 116, 5 L. Ed. 46, 1820 U.S. LEXIS 
246 (1820). 

Though tenants in common are not within 
any exception of the statutes of limitation, they 
will not be barred by the possession of a cote- 
nant, except where his possession is exclusive 
and operates as a disseizin and actual ouster of 
the other tenants. Story v. Saunders, 27 Tenn. 
663, 1848 Tenn. LEXIS 17 (1848). 

The mere silent and sole occupation by one of 
the entire property, though he claims the whole 
estate and appropriates the whole rents, with- 
out notice to his cotenants that his possession is 
adverse, where unaccompanied by some act 
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which can amount to an exclusion and ouster of 
the other cotenants, cannot be construed into 
an adverse possession. Drewery v. Nelms, 132 
Tenn. 254, 177 S.W. 946, 1915 Tenn. LEXIS 18 
(1915). 

Where husband and wife owned land as ten- 
ants in common, after the death of the husband 
the wife owned the fee in one half of the 
property, the other half descended to the hus- 
band’s heirs, and the wife held possession not 
only for herself but for the heirs, and hence did 
not hold adversely to them. The fact that she 
collected the rent and paid the taxes was not an 
actual ouster of the heirs. Wallace v. McPher- 
son, 187 Tenn. 333, 214 S.W.2d 50, 1947 Tenn. 
LEXIS 278 (1947). 

The filing of a will for probate, the accep- 
tance, by a stranger to the instrument creating 
a tenancy in common, of a devise purporting to 
pass the whole property in question, taking 
possession, payment of the inheritance tax on 
the value of the whole property, collection of 
rents and making of valuable improvements, 
and the contest of the will, coupled with a 
failure by any of the cotenants to assert any 
interest in the property for more than seven 
years, constituted an ouster. Wallace v. McPh- 
erson, 187 Tenn. 333, 214 S.W.2d 50, 1947 
Tenn. LEXIS 278 (1947). 

Where tenant in common and his wife ex- 
ecuted a warranty deed to property in question 
conveying such property to a third person who 
without taking possession reconveyed the prop- 
erty to such tenant in common and his wife for 
the purpose of creating an estate by the entire- 
ties in such tenant in common and his wife and 
where both deeds were duly registered, such 
conveyances and registration was not such no- 
tice to the other tenants in common of a hostile 
possession by such tenant in common and his 
wife to amount to an ouster or to cause the 
statute of limitations to run. Moore v. Cole, 200 
Tenn. 43, 289 S.W.2d 695, 1956 Tenn. LEXIS 
375 (1956). 

Holding of land by one cotenant and taking 
the profits without accounting to the others was 
not sufficient proof of the ouster of the others. 
Eckhardt v. Eckhardt, 43 Tenn. App. 1, 305 
S.W.2d 346, 1957 Tenn. App. LEXIS 100 (Tenn. 
Ct. App. 1957). 

Will giving “all my property of every kind and 
description, real, personal and mixed,” without 
specifically describing any of it was not an 
assurance of title and was too general to be 
constructive notice to other cotenants that their 
interests were being devised. Eckhardt v. Eck- 
hardt, 43 Tenn. App. 1, 305 S.W.2d 346, 1957 
Tenn. App. LEXIS 100 (Tenn. Ct. App. 1957). 


58. —Adverse Possession Barring Cote- 
nants. 

The exclusive adverse possession by one ten- 

ant in common, or his exclusive receipt of the 

rents and profits, without demand made by the 
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other tenants or, if made, refused, and their 
title denied, would be evidence of an actual 
ouster or disseizin, and would vest title in such 
adverse possessor, if continued long enough. 
Hubbard v. Wood’s Lessee, 33 Tenn. 279, 1853 
Tenn. LEXIS 42 (1853); Hilton v. Duncan, 41 
Tenn. 313, 1860 Tenn. LEXIS 69 (1860); Heirs 
of Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860); King v. Rowan, 57 Tenn. 675, 
1873 Tenn. LEXIS 286 (1873); Morelock v. Ber- 
nard, 83 Tenn. 169, 1885 Tenn. LEXIS 38 
(1885); Burns v. Headrick, 85 Tenn. 102, 2 S.W. 
259, 1886 Tenn. LEXIS 17 (1886). 

The adverse possession by one tenant in 
common for the seven year period vests him 
with the absolute and indefeasible title to the 
whole tract. Hubbard v. Wood’s Lessee, 33 
Tenn. 279, 1853 Tenn. LEXIS 42 (1853); Hilton 
v. Duncan, 41 Tenn. 313, 1860 Tenn. LEXIS 69 
(1860); King v. Rowan, 57 Tenn. 675, 1873 Tenn. 
LEXIS 286 (1873); Fisher v. Loague, 3 Shan. 
123 (1882). 

The open, exclusive, continuous, and adverse 
possession by a tenant in common, for seven 
years, under a parol partition, amounting to an 
actual ouster of the other cotenants, will vest 
the whole indefeasible title in the adverse pos- 
sessor as against his cotenants. Fisher v. Lo- 
ague, 3 Shan. 123 (1882); Morelock v. Bernard, 
83 Tenn. 169, 1885 Tenn. LEXIS 38 (1885). 

As between tenants in common, an ouster 
may be presumed in favor of one who, with the 
knowledge of his cotenants, and without objec- 
tion, takes and holds, for many years, the 
adverse and exclusive possession of land owned 
in common, receives all the rents and profits 
thereof, conveys the land to secure his debts, 
and subsequently conveys it, in fee simple, to a 
purchaser who held adversely for many years 
before suit was brought. Burns v. Headrick, 85 
Tenn. 102, 2 S.W. 259, 1886 Tenn. LEXIS 17 
(1886). 

Possession of land by one tenant in common 
operates against his cotenants where it is in- 
tended or understood by all the parties to be 
adverse, as where person in possession of land 
purchases an undivided interest in the land 
from an adverse claimant with a view to protect 
himself against litigation. Cooper v. Great Falls 
Cotton Mills Co., 94 Tenn. 588, 30 S.W. 353, 
1894 Tenn. LEXIS 72 (1895). 

Where the possession of a tenant in common 
was open and notorious, and, for the statutory 
period of seven years, he cultivated the land, 
removed practically all the merchantable tim- 
ber, sold some 15 tracts off the land, the deeds 
being recorded, and never made nor was asked 
for an accounting, the possession was adverse, 
and the right of the other tenants was barred. 
Taylor v. Blackwell, 141 Tenn. 184, 207 S.W. 
738, 1918 Tenn. LEXIS 79 (1918). 

Where deceased and first husband acquired 
property as tenants in common and upon her 
death subsequent to her first husband devised 
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property described by house number to step- 
daughter and her heirs, and stepdaughter in 
will contest sustained validity of will and there- 
after paid taxes and made repairs for a period 
in excess of seven years she claimed fee by color 
of title and could plead seven year period of 
adverse possession against heirs of first hus- 
band of deceased. Wallace v. McPherson, 187 
Tenn. 333, 214 S.W.2d 50, 1947 Tenn. LEXIS 
278 (1947). 


59. —Part of Cotenants Barred. 

Some tenants in common may be barred 
while the others may not be. The bar of some 
will not operate to bar the others. Barrow’s 
Lessee v. Nave, 10 Tenn. 227, 1828 Tenn. 
LEXIS 5 (1828); Wade v. Johnson, 24 Tenn. 117, 
1844 Tenn. LEXIS 38 (1844). 

The effect of the bar of the statutes of limita- 
tion cannot be obviated by a partition and 
allotment of that part of the land to the one not 
barred as to it, and as to which the others were 
barred. Wade v. Johnson, 24 Tenn. 117, 1844 
Tenn. LEXIS 38 (1844). 


60. —Grantee of One Cotenant. 

The adverse possession of land, for seven 
years, under the deed of one tenant in common, 
assuming to convey the entire land, or any 
specific part of it by metes and bounds, will bar 
not only the right of possession, but also the 
right of property or the title of the other cote- 
nants. Weisinger v. Murphy, 39 Tenn. 674, 1859 
Tenn. LEXIS 299 (1859); Heirs of Marr v. Gil- 
liam, 41 Tenn. 488, 1860 Tenn. LEXIS 96 
(1860); Morelock v. Bernard, 83 Tenn. 169, 1885 
Tenn. LEXIS 38 (1885). 


61. —Tenants in Common as Against 
Third Parties. 

The possession by one tenant in common will 
inure in favor of the other tenants in common 
not in possession, as against third parties or 
claimants, so as to invest all the tenants with a 
perfected title or possessory right, as the case 
may be, under the statutes of limitation. Cun- 
ningham v. Robertson’s Lessee, 31 Tenn. 138, 
1851 Tenn. LEXIS 35 (1851); Hubbard v. Wood’s 
Lessee, 33 Tenn. 279, 1853 Tenn. LEXIS 42 
(1853). 


62. Landlord and Tenant. 

A tenant may hold land adversely for and on 
behalf of his landlord. Mahunda v. Thomas, 55 
Tenn. App. 470, 402 S.W.2d 485, 1965 Tenn. 
App. LEXIS 292 (Tenn. Ct. App. 1965). 

Where grantor only reserved right to live on 
property for remainder of her life but did not 
reserve life estate, grantor was in effect a 
tenant of grantees so that her living on the land 
would not prevent grantees claiming by ad- 
verse possession. Mahunda v. Thomas, 55 Tenn. 
App. 470, 402 S.W.2d 485, 1965 Tenn. App. 
LEXIS 292 (Tenn. Ct. App. 1965). 

Where tenant who farmed one tract of land 
and lived on second tract had been tenant of 
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grantor and continued to live on land after 
purported conveyance and continued to pay 
rent to grantor who credited such amount to 
grantees as part of purchase payments, tenant 
was tenant of grantees rather than grantor and 
held adversely for grantees. Mahunda v. 
Thomas, 55 Tenn. App. 470, 402 S.W.2d 485, 
1965 Tenn. App. LEXIS 292 (Tenn. Ct. App. 
1965). 


63. —Presumption. 

The tenant’s possession is the possession of 
the landlord. Hammett v. Blount’s Lessee, 31 
Tenn. 385, 1852 Tenn. LEXIS 123 (1852). 

Possession by tenant at will inures to the 
benefit of his landlord, and is available under 
the statutes of limitation against an older 
grantee. Ellege v. Cooke, 73 Tenn. 622, 1880 
Tenn. LEXIS 194 (1880); Brown v. Brown, 82 
Tenn. 253, 1884 Tenn. LEXIS 125, 52 Am. Rep. 
169 (1884). 

Where the purchaser of the timber on a tract 
of land, under a contract giving him no right to 
possession of the tract, constructed some 
houses thereon where he and his employees 
lived, while engaged in removing the timber, 
his possession was that of tenant for the vendor 
of the timber on which the vendor can base a 
claim by adverse possession. Southern Coal & I. 
Co. v. Schwoon, 145 Tenn. 191, 239 S.W. 398, 
1921 Tenn. LEXIS 78 (1921). 


64. —Disputing Title of Landlord. 

A tenant, or a purchaser or lessee from him, 
is estopped, within the period necessary to form 
a bar by adverse possession, to deny or dispute 
his landlord’s title, without first restoring the 
possession and putting the landlord in statu 
quo. Phillips’s Lessee v. Robertson, 5 Tenn. 153, 
5 Tenn. 154, 1817 Tenn. LEXIS 78 (1817); 
Rogers v. Waller, 5 Tenn. 205, 1817 Tenn. 
LEXIS 99, 9 Am. Dec. 758 (1817); Phillips v. 
Robertson, 6 Tenn. 100, 6 Tenn. 101, 1818 Tenn. 
LEXIS 33 (1818); Wilson v. Smith, 13 Tenn. 
379, 1825 Tenn. LEXIS 15 (1825); Porter v. 
Gordon, 13 Tenn. 99, 13 Tenn. 100, 1833 Tenn. 
LEXIS 113 (1833); Duke v. Harper, 14 Tenn. 
279, 14 Tenn. 280, 1834 Tenn. LEXIS 75 (1834); 
Lane’s Lessee v. Osment, 17 Tenn. 86, 1836 
Tenn, LEXIS 20 (1836); Galloway v. Finley, 37 
U.S. 264, 9 L. Ed. 1079, 1838 U.S. LEXIS 358, 
2 Ohio F. Dec. 668 (Mar. 12, 1838); Howard v. 
Terry, 86 Tenn. 419, 1857 Tenn. LEXIS 23 
(1857); Long v. Douglass, 59 Tenn. 147, 1873 
Tenn. LEXIS 37 (1873); Campbell v. Hampton, 
79 Tenn. 440, 1883 Tenn. LEXIS 82 (1883). 

The rule that a tenant cannot rightfully dis- 
pute the title of his landlord, without first 
restoring the possession, applies to a tenant 
who goes into possession under a parol lease for 
a longer term than one year, which is voidable 
under the statute of frauds. Phillips’s Lessee v. 
Robertson, 5 Tenn. 153, 5 Tenn. 154, 1817 Tenn. 
LEXIS 78 (1817); Phillips v. Robertson, 6 Tenn. 
100, 6 Tenn. 101, 1818 Tenn. LEXIS 33 (1818). 
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One who has come in under a person as his 
landlord, by express contract, and has occupied 
under him, cannot be allowed to prove that the 
title is not in his landlord, but in some other. 
Wilson v. Smith, 13 Tenn. 379, 1825 Tenn. 
LEXIS 15 (1825). 

The possession of a tenant is the possession 
of his landlord, and is not adverse; but if the 
tenant disavow the title of the landlord, and 
hold for himself or another, with actual notice 
to the landlord or with his actual personal 
knowledge, such holding is an adverse posses- 
sion, and if continued for seven years, with such 
knowledge of the landlord, the statute of limi- 
tations will form a bar; but the tenant can in no 
case contest the right of his landlord, or defend 
himself under a claim or title adverse to the 
landlord, during the prescriptive period. Lea’s 
Lessee v. Netherton, 17 Tenn. 315, 1836 Tenn. 
LEXIS 52 (1836); Watson v. Smith, 18 Tenn. 
476, 1837 Tenn. LEXIS 58 (1837); Ross v. Blair, 
19 Tenn. 525, 1838 Tenn. LEXIS 85 (1838); 
Howard v. Terry, 36 Tenn. 419, 1857 Tenn. 
LEXIS 23 (1857); Waddle v. Stuart, 36 Tenn. 
534, 1857 Tenn. LEXIS 48 (1857); Heirs of Marr 
v. Gilliam, 41 Tenn. 488, 1860 Tenn. LEXIS 96 
(1860); Ellege v. Cooke, 73 Tenn. 622, 1880 
Tenn. LEXIS 194 (1880). 


65. —Notice to Landlord of Disclaimer. 

The landlord must have actual personal 
knowledge or notice of the tenant’s adverse 
holding. Constructive notice will not be suffi- 
cient, such as the tenant’s notice of disclaimer 
to the landlord’s agent, who had authority to 
receive rents only, and had no authority to 
enter or to sue for possession, where such 
disclaimer was not communicated to the land- 
lord, nor is the tenant’s refusal to pay rent to 
such agent notice of the disclaimer. Duke v. 
Harper, 14 Tenn. 279, 14 Tenn. 280, 1834 Tenn. 
LEXIS 75 (1834); Fennell v. Loague, 107 Tenn. 
239, 63 S.W. 1121, 1901 Tenn. LEXIS 76 (1901); 
Boro v. Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 
Tenn. LEXIS 4, 1385 Am. St. Rep. 857 (1909). 

Tenant’s notice of disclaimer of the landlord’s 
title, given to the landlord’s agent authorized to 
enter upon the premises or to sue for them, by 
reason of forfeiture, operates as notice to the 
landlord. Duke v. Harper, 14 Tenn. 279, 14 
Tenn. 280, 1834 Tenn. LEXIS 75 (1834); Boro v. 
Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 Tenn. 
LEXIS 4, 135 Am. St. Rep. 857 (1909). 

If the tenant disclaims his landlord’s title, 
and holds adversely to it, with the knowledge of 
the landlord, the statute begins to run in his 
favor from that time, and will form a bar in 
seven years; but until the period prescribed 
expires, the landlord may recover in ejectment, 
the possession, by the mere force of the tenure, 
without any other evidence than the proof of 
the tenancy, for the tenant cannot set up the 
adverse claim against his landlord during the 
time the statute has to run. Duke v. Harper, 14 
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Tenn. 279, 14 Tenn. 280, 1834 Tenn. LEXIS 75 
(1834); Lane’s Lessee v. Osment, 17 Tenn. 86, 
1836 Tenn. LEXIS 20 (1836); Lea’s Lessee v. 
Netherton, 17 Tenn. 315, 1836 Tenn. LEXIS 52 
(1836); Watson v. Smith, 18 Tenn. 476, 1837 
Tenn. LEXIS 58 (1837); Ross v. Blair, 19 Tenn. 
525, 1838 Tenn. LEXIS 85 (1838); Ellege v. 
Cooke, 73 Tenn. 622, 1880 Tenn. LEXIS 194 
(1880). 

The making and recording of a deed by ten- 
ant purporting to convey a fee simple estate 
amounted to an actual ouster and disseizin of 
owner claiming land, which started the run- 
ning of the statute of limitations. Hood v. Cra- 
vens, 31 Tenn. App. 532, 218 S.W.2d 71, 1948 
Tenn. App. LEXIS 111 (Tenn. Ct. App. 1948). 


66. —Lease Taken Under Mistake or 
Fraud. 

Where a claimant, by fraud or false represen- 
tation as to his title, induces another to take a 
lease or to enter under him, the contract is 
vitiated by the fraud, which prevents the opera- 
tion of the technical rule that the tenant cannot 
dispute the landlord’s title. Shultz v. Elliott, 30 
Tenn. 183, 1850 Tenn. LEXIS 87 (1850); Beatty 
v. Jones, Scott & Baker, 41 Tenn. 482, 1860 
Tenn. LEXIS 95 (1860); Allison v. Casey, 63 
Tenn. 587, 1874 Tenn. LEXIS 310 (1874); Ham- 
mons v. McClure, 85 Tenn. 65, 2 S.W. 37, 1886 
Tenn. LEXIS 12 (1886). 


67. —Acquired Outstanding Title. 

A tenant cannot defend, under an acquired 
outstanding title, against his landlord’s action, 
though he has acquired the outstanding title 
from the purchaser at execution sale made 
before the tenancy under the lease. Wood v. 
Turner, 26 Tenn. 517, 1847 Tenn. LEXIS 9 
(1847); Wood v. Turner, 27 Tenn. 685, 1848 
Tenn. LEXIS 21 (1848). 

The tenant may defend against the action of 
his landlord by showing the expiration of his 
title, his sale and conveyance, or a judicial sale, 
subsequent to the lease. Wood v. Turner, 27 
Tenn. 685, 1848 Tenn. LEXIS 21 (1848); Bowser 
v. Bowser, 29 Tenn. 49, 1849 Tenn. LEXIS 5 
(1849); Moss v. Union Bank, 66 Tenn. 216, 1874 
Tenn. LEXIS 109 (1874). 


68. —Void Lease. 

A void lease of an infant’s land is not binding 
on the lessee, and does not estop him to hold 
under another. Ross v. Cobb, 17 Tenn. 463, 1836 
Tenn. LEXIS 87 (1836). 


69. —Purchaser of Landlord’s Reversion. 
The purchaser of the landlord’s reversion in 
land subject to a lease is entitled to the posses- 
sion, after the expiration of the term, and is 
entitled to the same remedies against the ten- 
ant as the landlord would have been entitled to, 
had he not made the sale. Marley v. Rodgers, 13 
Tenn. 217, 1833 Tenn. LEXIS 148 (1833). 


70. —Attornment Under Mistake of Title. 
Where a person is in possession of land under 
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another title, and, by mistake of the title and 
right of a third person, attorns to him or ac- 
knowledges his title, such tenant is probably 
not estopped to show the mistake. Washington 
v. Conrad, 21 Tenn. 562, 1841 Tenn. LEXIS 70 
(1841); Shultz v. Elliott, 30 Tenn. 183, 1850 
Tenn. LEXIS 87 (1850); Allison v. Casey, 63 
Tenn. 587, 1874 Tenn. LEXIS 310 (1874). 


71. —Third Person Claiming Under Ten- 
ant. 

While the landlord cannot be defeated of his 
title by third person collusively obtaining pos- 
session from his tenant, and holding under an 
outstanding title, where the tenant conveys the 
land to a third person by deed purporting to be 
in fee, under which such third person enters 
and holds possession, openly and notoriously, 
for himself, either by himself or his tenants, for 
seven years, the statute of limitations confirms 
the title of such third person. Doak v. Donel- 
son’s Lessee, 10 Tenn. 249, 1829 Tenn. LEXIS 4 
(1829); Allison v. Casey, 638 Tenn. 587, 1874 
Tenn. LEXIS 310 (1874). 

Neither the tenant himself, nor his purchaser 
in fee or subtenant, whether with or without 
notice of the landlord’s right, can dispute or 
deny the title of the landlord until after his 
right of action has been barred. Lane’s Lessee v. 
Osment, 17 Tenn. 86, 1836 Tenn. LEXIS 20 
(1836); Winnard v. Robbins, 22 Tenn. 614, 1842 
Tenn. LEXIS 160 (1842). 

A person obtaining possession through collu- 
sion with the tenant is estopped to deny the 
landlord’s title until he surrenders possession. 
Scott v. Mangrum, 7 Tenn. App. 487, — S.W.2d 
—, 1928 Tenn. App. LEXIS 63 (Tenn. Ct. App. 
1928). 


72. Adverse Possession — Estate Ac- 
quired. 
An estate by the entirety could not arise by 


operation of the statutes of limitation but only - 


by devise, deed or other instrument. Preston v. 
Smith, 41 Tenn. App. 222, 293 S.W.2d 51, 1955 
Tenn. App. LEXIS 121 (Tenn. Ct. App. 1955). 


73. —Life Estate. 

A life estate may be acquired by adverse 
possession. Mimms v. Ewing, 83 Tenn. 667, 
1885 Tenn. LEXIS 92 (1885); Joy v. Outlaw, 28 
Tenn. App. 565, 192 S.W.2d 81, 1945 Tenn. App. 
LEXIS 95 (Tenn. Ct. App. 1945). 


74, —Right-of-Way. 

A right-of-way is an incorporeal heredita- 
ment embraced in this statute, and may be 
acquired by seven years’ adverse possession by 


user. Bloomstein v. Clees Bros., 3 Cooper’s 
Tenn. Ch. 433 (1877). 


75. —Mineral Rights. 

Where the grantee of mineral rights of an 
adverse possessor holding under color of title 
takes possession, he may unite his subsequent 
possession with his grantor’s prior possession 
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to make out adverse possession for the period of 
seven years, but such grantee must take imme- 
diate and appropriate possession thereof. 
Northcut v. Church, 135 Tenn. 541, 188 S.W. 
220, 1915 Tenn. LEXIS 194 (1915). 

Adverse possession of the surface of land by 
one holding under color of title, and who has, by 
his conveyance of the mineral interest, severed 
that interest from the surface, is not a posses- 
sion of the severed mineral interest, nor does 
such possession inure to the owner of the min- 
eral interest, for distinct estates were created 
by the severance. Northcut v. Church, 135 
Tenn. 541, 188 S.W. 220, 1915 Tenn. LEXIS 194 
(1915). 

Where minerals are conveyed, the grantor, by 
implication of law, conveyed the right to obtain 
access to them through the surface, and as 
against that purpose he no longer held the 
surface adversely, because the grantor held it 
as trustee for the grantee, for the right of access 
was an incident to the conveyance of the min- 
eral right, and became a part of that right when 
severed. Northcut v. Church, 135 Tenn. 541, 
188 S.W. 220, 1915 Tenn. LEXIS 194 (1915). 

The acts of adverse possession required for 
the surface and those for the mineral interest 
are different; the latter requiring some form of 
mining, or activities directly related thereto. 
Northcut v. Church, 135 Tenn. 541, 188 S.W. 
220, 1915 Tenn. LEXIS 194 (1915). 


76. —Homestead. 

Where for 23 years after she became of age, 
appellant took no steps to enforce any right she 
might have had to a homestead, but suffered 
her father to remain in unmolested possession 
of the land, use it for farming purposes, and pay 
all taxes assessed against it, any such right was 
barred by the adverse possession of her father, 
and the seven year statute of limitations. Nich- 
olson v. Holt, 174 Tenn. 358, 125 S.W.2d 483, 
1938 Tenn. LEXIS 99 (1939). 


77. —Family Burying Ground. 

Right of burial and maintenance of family 
burying ground is an easement, acquirable by 
adverse possession, but may not interfere with 
rights of ancestor’s conveyee in mining below 
surface. Boyd v. Ducktown Chemical & Iron 
Co., 19 Tenn. App. 392, 89 S.W.2d 360, 1935 
Tenn. App. LEXIS 52 (Tenn. Ct. App. 1935). 


78. Adverse Possession — Extent. 


79. —Claim of Possessor. 

The extent of the estate is fixed by the claim 
of the possessor. Mimms v. Ewing, 83 Tenn. 667, 
1885 Tenn. LEXIS 92 (1885); Joy v. Outlaw, 28 
Tenn. App. 565, 192 S.W.2d 81, 1945 Tenn. App. 
LEXIS 95 (Tenn. Ct. App. 1945); West v. Moore, 
193 Tenn. 431, 246 S.W.2d 74, 1952 Tenn. 
LEXIS 309 (1952). 


80. —Deed Describing Several Tracts 
Separately. 
The possession of one of several adjoining 
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tracts conveyed by the same deed, but sepa- 
rately described by distinct boundaries, and not 
covered by one general boundary, was not con- 
structive possession of either of the other 
tracts. Camp v. Riddle, 128 Tenn. 294, 160 S.W. 
844, 1913 Tenn. LEXIS 49 (1913). 

Having two tracts of land conveyed by sepa- 
rate descriptions indicates a purpose to hold 
them apart as separate tracts, and to suffer the 
legal consequences of that situation. Round 
Mountain Lumber & Coal Co. v. Bass, 136 
Tenn. 687, 191 S.W. 341, 1916 Tenn. LEXIS 171 
(1916). 


81. —Deed Description 
Boundaries. 

Where tax deed described the land by metes 
and bounds and included a portion of adjoining 
tract owned by complainant, the occupancy by 
defendants puts the seven year statute in op- 
eration against the complainants where the 
improvements and boundaries of the original 
smaller tract became lost. Sullivan v. Davidson, 
43 S.W. 122, 1897 Tenn. Ch. App. LEXIS 82 
(1897). 

It is settled law of this state that seven years 
adverse possession, under a special entry of 
land, is protected to the extent of the call. 
Childers v. Ryan, 43 S.W. 126, 1897 Tenn. Ch. 
App. LEXIS 84 (1897). 

A deed which conveys several tracts of land 
by general description constitutes color of title 
to all land embraced within the general bound- 
aries, and adverse possession within the bound- 
aries for a period of more than seven years 
ripens the title of the vendee into an indefea- 
sible title against all persons not under some 
legal disability at the time the adverse posses- 
sion was begun. Smith v. Gernt, 2 Tenn. Civ. 
App. (2 Higgins) 65 (1911). 


82. —Consolidated Tracts. 

The adverse possession under the original 
grants or previous deeds will not extend and 
perfect the title beyond their respective bound- 
aries and to the boundaries of a new grant or 
deed, consolidating and conveying the several 
tracts and covering the existing and previous 
possessions and more, unless such possessions 
be intentionally extended and adversely held 
under the new grant or deed, for the requisite 
period of seven years. The consolidating grant 
or deed obliterates the separate tracts by unit- 
ing them in one tract under one boundary, and 
the former subdivisions become nonexistent 
and unimportant. Peck v. Houston, 73 Tenn. 
227, 1880 Tenn. LEXIS 114 (1880); Coal Creek 
Mining & Mfg. Co. v. Ross, 80 Tenn. 1, 1883 
Tenn. LEXIS 133 (1883); Bon Air Coal Land & 
Lumber Co. v. Parks, 94 Tenn. 263, 29 S.W. 130, 
1894 Tenn. LEXIS 42 (1895); Turnage v. Ken- 
ton, 102 Tenn. 328, 52 S.W. 174, 1899 Tenn. 
LEXIS 54 (1899); Elliott v. Cumberland Coal & 
Coke Co., 109 Tenn. 745, 71 S.W. 749, 1902 
Tenn. LEXIS 106 (1902); Breckenridge Cannel 
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Coal Co. v. Scott, 121 Tenn. 88, 114 S.W. 930, 
1908 Tenn. LEXIS 10 (1908); Camp v. Riddle, 
128 Tenn. 294, 160 S.W. 844, 1913 Tenn. LEXIS 
49 (1913). 

Adverse possession for the requisite period of 
seven years, within the boundaries of a deed 
conveying and describing the land as a single 
tract, extended or made and held under such 
deed and after its execution, operates to perfect 
the title in the possessor to the entire tract, not 
covered by a counter possession on some part 
thereof, notwithstanding the land had been 
originally granted by the state to different 
persons and in several tracts, but, in case of 
conflicting titles, the possession must be on the 
disputed part; and the possession of one of 
several adjoining tracts conveyed by the same 
deed is not constructive possession of either of 
the other tracts, where the several tracts were 
separately described by the deed, and were not 
covered by one general boundary. Turnage v. 
Kenton, 102 Tenn. 328, 52 S.W. 174, 1899 Tenn. 
LEXIS 54 (1899); Elliott v. Cumberland Coal & 
Coke Co., 109 Tenn. 745, 71 S.W. 749, 1902 
Tenn. LEXIS 106 (1902); Kittel v. Steger, 121 
Tenn. 400, 117 S.W. 500, 1908 Tenn. LEXIS 26 
(1909); Camp v. Riddle, 128 Tenn. 294, 160 S.W. 
844, 1913 Tenn. LEXIS 49 (1913). 

A claimant under a deed of consolidation of a 
tract with several other tracts could show pos- 
session of that tract by showing the establish- 
ment of a seat of possession anywhere within 
the consolidated tract, as against the heirs of 
one who previously abandoned possession with- 
out acquisition of title by adverse possession, 
where they entered upon the particular tract 
after the consolidation was effected. Round 
Mountain Lumber & Coal Co. v. Bass, 136 
Tenn. 687, 191 S.W. 341, 1916 Tenn. LEXIS 171 
(1916). 


83. —Description Erroneous. 

A deed of conveyance is effective as intended 
where the description therein is erroneous as to 
the land actually surveyed and marked out on 
the ground. Staub v. Hampton, 117 Tenn. 706, 
101 S.W. 776, 1906 Tenn. LEXIS 74 (Tenn. Dec. 
1906). 


84. —Boundaries Possessed. 

A tenant’s possession of a part of a tract of 
land under a lease, with prescribed boundaries, 
does not extend his possession for the lessor 
beyond those boundaries. Ross v. Cobb, 17 
Tenn. 463, 1836 Tenn. LEXIS 87 (1836); Brown 
v. Johnson, 20 Tenn. 261, 1839 Tenn. LEXIS 45 
(1839); Massengill v. Boyles, 30 Tenn. 112, 1850 
Tenn. LEXIS 70 (1850); Kincaid v. Meadows, 40 
Tenn. 188, 1859 Tenn. LEXIS 51 (1859); Bell v. 
North American Coal & Coke Co., 155 F. 712, 
1907 U.S. App. LEXIS 4671 (6th Cir. 1907); 
Glen Mary Coal & Coke Co. v. Wolfe, 243 F. 131, 
1917 U.S. App. LEXIS 2095 (6th Cir. 1917). 

Where a tract of land is leased, without 
circumscribing the tenant in the boundaries 
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thereof, then a possession under such lease 
would be a possession of the whole tract, al- 
though the lessee might actually occupy only a 
part thereof. Ross v. Cobb, 17 Tenn. 463, 1836 
Tenn. LEXIS 87 (1836); Brown v. Johnson, 20 
Tenn. 261, 1839 Tenn. LEXIS 45 (1839); Mas- 
sengill v. Boyles, 30 Tenn. 112, 1850 Tenn. 
LEXIS 70 (1850); Bell v. North American Coal 
& Coke Co., 155 F. 712, 1907 U.S. App. LEXIS 
4671 (6th Cir. 1907); Brier Hill Collieries v. 
Pile, 4 Tenn. App. 468, — S.W. —, 1926 Tenn. 
App. LEXIS 198 (Tenn. Ct. App. 1926). 

Where, at the time of execution of a deed 
conveying a part of the grantor’s lands, the 
boundaries are actually marked upon the land, 
but vary from the boundary lines described in 
the deed and the previous conveyances under 
which the grantor claims title, and the liens 
thus marked are known and recognized by the 
parties as the true boundary lines of the land, 
and adverse possession of such land for a period 
of seven years, claiming up to the new bound- 
aries thus made, will vest an estate in fee in the 
conveyee. Mayse v. Lafferty, 38 Tenn. 60, 1858 
Tenn. LEXIS 119 (1858); Staub v. Hampton, 117 
Tenn. 706, 101 S.W. 776, 1906 Tenn. LEXIS 74 
(Tenn. Dec. 1906). 

Where one accidentally and unintentionally 
inclosed the land of another, and upon discov- 
ery of the mistake, he agreed to hold “that 
possession” for a claimant under a void tax 
title, without more, such possession, without 
any subsequent extension of his fences or ac- 
tual occupation, is not the possession of such 
claimant under such void tax title, to the extent 
of his boundaries, so as to perfect his tax title, 
but is effective only to the extent of the actual 
possession. Treece v. American Asso., 122 F. 
598, 1903 U.S. App. LEXIS 3909 (6th Cir. Tenn. 
1903), cert. denied, 191 U.S. 568, 24S. Ct. 841, 
48 L. Ed. 305, 1903 U.S. LEXIS 1513 (1908). 

Where the grantor divided his land into three 
tracts and conveyed the first tract as containing 
his vineyard and by mistake described the 
second tract as being in the northeast corner of 
his land whereas it was in the northwest cor- 
ner, the purchaser of the first tract entered into 
possession of the vineyard and retained posses- 
sion adversely for over seven years and was 
entitled to such part of the second tract as he 
took possession. Louisville Trust Co. v. Alford, 
53 S.W. 974, 1899 Tenn. Ch. App. LEXIS 81 
(1899). 

The vendor’s claim by adverse possession, 
based on occupation by purchaser of timber as 
vendor’s lessee, is limited to the land occupied, 
and does not extend to the entire tract. South- 
ern Coal & I. Co. v. Schwoon, 145 Tenn. 191, 
239 S.W. 398, 1921 Tenn. LEXIS 78 (1921). 

As a legal proposition one cannot sit by and 
let another acquire the title to a tract of land by 
adverse possession and afterwards restrict his 
boundaries so as to leave out the possessions 
and claim title to that part not actually en- 
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closed. Beaty v. Owens, 6 Tenn. App. 154, — 
S.W. —, 1927 Tenn. App. LEXIS 125 (Tenn. Ct. 
App. 1927). 


85. —Interlap of Possession. 

The exclusive adverse possession of part of 
the interference between two grants, held by 
the younger grantee for seven years, will vest in 
him an indefeasible title in fee, coextensive 
with the boundaries of his grant, so as to 
include the whole interference. Waddle v. Stu- 
art, 36 Tenn. 534, 1857 Tenn. LEXIS 48 (1857); 
Creech v. Jones, 37 Tenn. 631, 1858 Tenn. 
LEXIS 82 (1858); Snapp v. Purcell, 2 Tenn. Ch. 
App. 565 (1897). 

There is no possession of the interlap, where 
the possession is upon an adjacent tract under 
a different grant from that relied on in the suit. 
Peck v. Houston, 73 Tenn. 227, 1880 Tenn. 
LEXIS 114 (1880). 

In the case of conflicting land titles, the 
adverse possession must be the actual posses- 
sion of some part of the land in dispute, or 
within the bounds of the disputed part, in order 
to make the statutes of limitation effective. 
Possession of some part of the true owner’s 
land, not within the bounds of the disputed 
part, is not sufficient, because possession out- 
side of the conflict or interference does not 
displace the constructive possession of the true 
owner, which the law attaches to him in virtue 
of his better title. Peck v. Houston, 73 Tenn. 
227, 1880 Tenn. LEXIS 114 (1880); Hebard v. 
Scott, 95 Tenn. 467, 32 S.W. 390, 1895 Tenn. 
LEXIS 117 (1895); Elliott v. Cumberland Coal 
& Coke Co., 109 Tenn. 745, 71 S.W. 749, 1902 
Tenn. LEXIS 106 (1902); Wright v. Hurst, 122 
Tenn. 656, 127 S.W. 701, 1909 Tenn. LEXIS 39 
(1910). 

The adverse possession must be on some part 
of the disputed land, without any counter pos- 
session thereon, in order to nullify the construc- 
tive possession of the true owner as to the part 
not adversely held by actual possession. Kittel 
v. Steger, 121 Tenn. 400, 117 S.W. 500, 1908 
Tenn. LEXIS 26 (1909). 

Adverse possession under a younger grant on 
its interlap with an older grant perfects title 
under the younger grant; but adverse posses- 
sion under a younger grant, when not within 
the interlap with the older grant, does not toll 
or affect the title of the older grant. Wright v. 
Hurst, 122 Tenn. 656, 127 S.W. 701, 1909 Tenn. 
LEXIS 39 (1910). 

Where the defendant’s adverse possession 
bars the superior title of the complainant, 
though it be by actual possession of part con- 
structively extending to the whole boundaries, 
the complainant is not entitled to recover that 
part of the land in the defendant’s constructive 
possession, where there is a conflict between 
the grant under which complainant was hold- 
ing and an inferior grant under which the 
defendant held another and additional deed, 
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there being no title under such deed and grant 
within the interlap, for, when the superior title 
of the complainant was thus barred by actual 
possession of part constructively extending to 
the whole boundaries, all was barred. Jones v. 
Coal Creek Mining & Mfg. Co., 133 Tenn. 159, 
180 S.W. 179, 1915 Tenn. LEXIS 83 (1915). 

Assuming that an adverse possessor under a 
tax deed as color of title, for more than seven 
years, acquired title to a small tract before 
abandoning the possession, the true owner, to 
defeat such title, must have had possession 
thereon during the adverse party’s possession 
of the specific tract, and the true owner’s pos- 
session of a number of other contiguous tracts 
which, with the one involved, had been em- 
braced in boundaries inclosing one large tract, 
was not sufficient, for the general rule is that 
where there are several interlapping grants or 
conveyances, there must be actual possession 
on the interlap or disputed ground, in order to 
start adverse holding in respect thereto. Round 
Mountain Lumber & Coal Co. v. Bass, 136 
Tenn. 687, 191 S.W. 341, 1916 Tenn. LEXIS 171 
(1916). 

When A has superior title defining his bound- 
aries to a grant of land, without actual posses- 
sion thereon, and B enters under color of title to 
a smaller tract lying within A’s grant and 
establishes actual possession thereon, B’s pos- 
session to the extent of his boundaries is con- 
structive to put into operation the running of 
the seven-year statute; and the subsequent 
location by A of an actual possession on his 
grant outside of B’s tract, which is the disputed 
area, does not reconfer by construction the 
possession of A within B’s boundaries, nor sus- 
pend the running of the statute. Conveyances 
by A of lands so possessed by B were champer- 
tous. Allis v. Hunt, 155 Tenn. 155, 294 S.W. 509, 
1926 Tenn. LEXIS 30 (1927). 

In case of conflict of title by reason of inter- 
lap, the possession must be located within the 
disputed area to be effective and to neutralize 
the possession of the other. Allis v. Hunt, 155 
Tenn. 155, 294 S.W. 509, 1926 Tenn. LEXIS 30 
(1927). 


86. Accrual of Adverse Possession. 

Statute did not commence to run until time of 
registration of deed under which title was 
claimed. Welch v. A. B. C. Coal Co., 41 Tenn. 
App. 208, 293 S.W.2d 44, 1956 Tenn. App. 
LEXIS 164 (Tenn. Ct. App. 1956). 


87. —Sheriff's Deed. 

Adverse possession under purchase of land at 
sheriffs sale is effective under the sheriffs deed 
subsequently executed. A sheriffs deed relates 
back to and vests title from the time the sale 
was made, so that the statute of limitations will 
run in the intermediate period from the date of 
possession until the deed is made. Porter’s 
Lessee v. Cocke, 7 Tenn. 29, 7 Tenn. 30, 1823 
Tenn. LEXIS 2 (1823); Tennessee & P. R. Co. v. 
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Mabry, 85 Tenn. 47, 1 S.W. 511, 1886 Tenn. 
LEXIS 10 (1886). 


88. —Judgment Execution. 

Where two judgments are liens on land and 
the purchaser of the land sold under the second 
judgment goes into possession before a sale 
under the first judgment, the statute of limita- 
tions begins to run at the date of his taking 
possession, and not at the second sale, and 
seven years’ continuous adverse possession by 
the first purchaser under the second judgment, 
and his vendee, holding under conveyance pur- 
porting to transfer an estate in fee, invest such 
vendee with an indefeasible title in fee simple, 
and bars the claim of the second purchaser 
under the first judgment, although seven years 
may not have elapsed from the date of the 
second purchase. Tennessee & P. R. Co. v. 
Mabry, 85 Tenn. 47, 1 S.W. 511, 1886 Tenn. 
LEXIS 10 (1886). 


89. —Possession After Divorce. 

Possession by the husband of the wife’s land, 
after divorce, in the absence of any agreement, 
is adverse. Ferring v. Fleischman, 39 S.W. 19, 
1896 Tenn. Ch. App. LEXIS 79 (1896). 


90. —Against Remaindermen. 

Seven-year statute of limitations runs 
against a trustee of a life estate in favor of one 
in adverse possession but does not run against 
the remainderman since his right of action does 
not accrue until the death of the life estate. 
Ewin v. Lindsay, 58 S.W. 388, 1900 Tenn. Ch. 
App. LEXIS 47 (1900). 

The statute of limitations is not applicable 
because the present owners acquired the life 
estate of the life tenant and their holding was 
not adverse, but was under a claim of right, 
until the falling in of the life estate a short time 
before the filing of the present suit. Miller v. 
Gratz, 3 Tenn. App. 498, — S.W. —, 1926 Tenn. 
App. LEXIS 128 (Tenn. Ct. App. 1926). 

The possession of the defendants could not be 
adverse to the rights of the remainderman until 
the falling in of the life estate, which occurred 
upon the death of the life tenant. Delk v. 
Williams, 10 Tenn. App. 246, — S.W.2d —, 1929 
Tenn. App. LEXIS 29 (Tenn. Ct. App. 1929). 

Where life tenant undertook to convey a fee, 
possession of grantees did not become adverse 
to remaindermen until death of life tenant. 
Quarles v. Arthur, 33 Tenn. App. 291, 231 
S.W.2d 589, 1950 Tenn. App. LEXIS 108 (Tenn. 
Ct. App. 1950). 

Where a husband devised land to his widow 
for her life, with remainder to their children, 
and the husband in fact had only a life estate 
himself and the remainder was in the children 
under a prior deed, and upon the husband’s 
death the widow went into possession under 
the will and remained in possession for seven 
years, the rule which prevents a life tenant 
under an instrument from holding adversely to 
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persons named remaindermen in that same 
instrument was not applicable, and, every ele- 
ment within the definition of adverse posses- 
sion being present in the possession of the 
widow, she acquired a life estate in the land. 
West v. Moore, 193 Tenn. 431, 246 S.W.2d 74, 
1952 Tenn. LEXIS 309 (1952). 

The statute of limitations does not run 
against remaindermen or reversioners during 
the continuance of the life estate. Hutchison v. 
Board, 194 Tenn. 223, 250 S.W.2d 82, 1952 
Tenn. LEXIS 371 (1952). 


91. —Persons Under Disability. 

Where a minor is the owner of land in pos- 
session of another, his disability did not prevent 
the initiation of suit for adverse possession 
during minority, but his right will be barred 
unless suit is brought within three years after 
the termination of the disability. Dewey v. Se- 
wanee Fuel & Iron Co., 191 F. 450, 1910 U.S. 
App. LEXIS 5798 (C.C.D. Tenn. 1910). 


92. —Against Equity Owner. 

The owner of an equity to land, as the owner 
of an entry, will be barred by seven years’ 
adverse possession, notwithstanding the im- 
pediments to the assertion of his own title. 
Hickman’s Lessee v. Gaither, 10 Tenn. 200, 
1828 Tenn. LEXIS 2 (1828); Guion’s Lessee v. 
Bradley Academy, 12 Tenn. 231, 12 Tenn. 232, 
1833 Tenn. LEXIS 58 (1833); Peeler v. Norris’ 
Lessee, 12 Tenn. 331, 1833 Tenn. LEXIS 71 
(1833); Miller v. Miller, 19 Tenn. 484, 1838 
Tenn. LEXIS 79, 33 Am. Dec. 157 (1838). 


93. —Maturity of Adverse Period. 

Adverse possession proven for seven years at 
the date of the trial does not prove adverse 
possession for seven years at the commence- 
ment of the suit. Morelock v. Barnard, 3 Shan- 
non’s Cases 284, 2 S.W. 32 (1886). 


94. Twenty Year Presumption. 


95. —Title Acquired. 

Where the defendant had been in open, noto- 
rious, continuous, adverse and peaceable pos- 
session for more than 20 years under his pur- 
chase at partition sale of the disputed land, he 
acquired title to the land in question by adverse 
possession. Tellico v. Williams, 59 S.W. 1075, 
1900 Tenn. Ch. App. LEXIS 130 (1900). 

If the owner of land has allowed another 
party to use a right-of-way over his land under 
a claim of right, uninterrupted for a period of 20 
years and without objection a grant is pre- 
sumed on account of this long, peaceable, unin- 
terrupted, and unquestioned use of the right- 
of-way, and prescription runs against the owner 
capable of asserting his rights. Jackson v. Cody, 
63 S.W. 302, 1901 Tenn. Ch. App. LEXIS 69 
(1901). 

Twenty years continuous adverse possession 
of land under claim of right has the legal effect 
of vesting the possessor with fee simple title 
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thereto. Preston v. Smith, 41 Tenn. App. 222, 
293 S.W.2d 51, 1955 Tenn. App. LEXIS 121 
(Tenn. Ct. App. 1955). 

Where husband and wife acquired title to 
land by 20 years continuous adverse possession 
without color of title the estate so acquired was 
a tenancy in common and not a tenancy by the 
entirety. Preston v. Smith, 41 Tenn. App. 222, 
293 S.W.2d 51, 1955 Tenn. App. LEXIS 121 
(Tenn. Ct. App. 1955). 

Where proof of case and record as a whole 
showed that adverse possession of land for 20 
years was by husband and wife jointly and was 
not considered by them to be the exclusive 
possession of the husband, title so acquired was 
not in the husband alone but in husband and 
wife as tenants in common. Preston v. Smith, 
41 Tenn. App. 222, 293 S.W.2d 51, 1955 Tenn. 
App. LEXIS 121 (Tenn. Ct. App. 1955). 


96. — —Law Controlling. 

The law as it existed at the time 20 years’ 
adverse possession was perfected and title 
passed would control rather than the law as it 
existed at the beginning of the adverse posses- 
sion. Preston v. Smith, 41 Tenn. App. 222, 293 
S.W.2d 51, 1955 Tenn. App. LEXIS 121 (Tenn. 
Ct. App. 1955). 


97. —Burden of Proof. 

The burden is upon the complainant who 
seeks to establish a right-of-way by prescrip- 
tion to show affirmatively that, during the 
entire prescription period of 20 years, there was 
an uninterrupted user of the road under ad- 
verse claim of right, while the owners of the 
land were capable of contracting and granting 
the easement, and while they had the estate in 
the land which he claims to have acquired, and 
while all such persons were free from disability 
to resist the claim and user and were seized of 
the estate in fee and in possession during the 
requisite period. McKinney v. Duncan, 121 
Tenn. 265, 118 S.W. 683, 1908 Tenn. LEXIS 19 
(1:909). 

The burden of proof is upon a complainant to 
show affirmatively that during the entire pre- 
scriptive period the owners of the servient 
estate were competent to convey the title, at 
least where the owner, at the time the adverse 
user commenced, was under disability. McKin- 
ney v. Duncan, 121 Tenn. 265, 118 S.W. 683, 
1908 Tenn. LEXIS 19 (1909). 

Where complainant failed to show a record 
title to the land claimed, the burden was upon 
him to show by clear and positive proof that the 
possession for 20 years was adverse. Suddath v. 
Beaty, 37 Tenn. App. 540, 267 S.W.2d 112, 1953 
Tenn. App. LEXIS 110 (Tenn. Ct. App. 1953). 


98. —Presumption as to Grant from State. 

Independent of the statutes of limitation, and 
upon common law principles and the general 
principle of public policy, a grant from the state 
will be presumed, where there has been a 
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continued and uninterrupted adverse posses- 
sion and enjoyment of land by actual occupa- 
tion or enclosure under claim of ownership, for 
20 years, though there be no paper title nor 
color of title, but the adverse possession must 
be the same character of possession as that 
required to perfect title under the statutes of 
limitation. Gwathney v. Stump, 2 Tenn. 308, 
1814 Tenn. LEXIS 23 (1814); Hanes v. Peck, 8 
Tenn. 227, 8 Tenn. 228, 1827 Tenn. LEXIS 39 
(1827); Cannon v. Phillips, 34 Tenn. 211, 1854 
Tenn. LEXIS 35 (1854); White v. Lavender, 37 
Tenn. 648, 1858 Tenn. LEXIS 87 (1858); Heirs 
of Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860); Ferrell v. Ferrell, 60 Tenn. 
329, 1872 Tenn. LEXIS 502 (1872); Mimms v. 
Ewing, 83 Tenn. 667, 1885 Tenn. LEXIS 92 
(1885); Rightsell v. Hale, 90 Tenn. 556, 18 S.W. 
245, 1891 Tenn. LEXIS 42 (1891); Drewery v. 
Nelms, 132 Tenn. 254, 177 S.W. 946, 1915 Tenn. 
LEXIS 18 (1915). 

The presumption is that the state’s grant was 
issued to the last holder of the possession, 
where the 20 years’ possession is made out by 
separate, successive, and consecutive adverse 
possessions, continued without break or hiatus, 
though there be no privity of title or occupation 
between them, and no transfers, verbal or writ- 
ten. Chilton v. Wilson’s Heirs, 28 Tenn. 399, 
1848 Tenn. LEXIS 94 (1848); Scales v. Cockrill, 
40 Tenn. 432, 1859 Tenn. LEXIS 121 (1859); 
Heirs of Marr v. Gilliam, 41 Tenn. 488, 1860 
Tenn. LEXIS 96 (1860); Mimms v. Ewing, 83 
Tenn. 667, 1885 Tenn. LEXIS 92 (1885); Fergu- 
son v. Prince, 136 Tenn. 543, 190 S.W. 548, 1916 
Tenn. LEXIS 160 (1916). 

Grant from the state will not be presumed 
from actual adverse possession for 20 years, as 
to land included in the conflict of boundaries, 
but not included in the actual possession. 
White v. Lavender, 37 Tenn. 648, 1858 Tenn. 
LEXIS 87 (1858); Snoddy v. Kreutch, 40 Tenn. 
301, 1859 Tenn. LEXIS 82 (1859). 

The presumption of the state’s grant from 
adverse possession for 20 years does not rest 
upon the probability of the fact, but upon the 
legal possibility thereof; and to destroy the 
foundation of such presumption, it must appear 
that the issuance of a grant, in the given case, 
was a legal impossibility. Williams v. Donell, 39 
Tenn. 695, 1859 Tenn. LEXIS 303 (1859). 

Actual adverse possession of part of a tract of 
land, claimed under a deed or paper title de- 
scribing the boundaries of the land conveyed, 
creates a constructive possession as to the part 
not actually possessed, and if such possession 
be held and continued for 20 years, without any 
counter possession, it raises a presumption of a 
grant from the state, not only as to the land 
actually occupied or inclosed, but also to the 
extent of the boundaries of such deed or paper 
title. Scales v. Cockrill, 40 Tenn. 432, 1859 
Tenn. LEXIS 121 (1859); Hunter v. Bills, 3 
Shan. 97 (1879). 
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There is a presumption of grant or deed 
whether the continuous possession be in one 
person, or there be several successive posses- 
sions; but the successive possessions must be 
connected without any hiatus, though there 
need be no privity of contract or other legal 
privity between the successive occupants. Fer- 
guson v. Prince, 136 Tenn. 543, 190 S.W. 548, 
1916 Tenn. LEXIS 160 (1916). 

After 20 years of adverse possession, a grant 
from the state will be presumed. Webb v. Har- 
ris, 44 Tenn. App. 492, 315 S.W.2d 274, 1958 
Tenn. App. LEXIS 100 (Tenn. Ct. App. 1958). 


99. —Sui Juris Owners. 

It must appear that the parties against 
whom the presumption of a grant or deed to 
land is sought to be enforced were, during the 
whole 20 years, in a position to resist the 
possession, that is, were not under disability; 
and, where the adverse possession was less 
than 20 years when the owner died leaving 
minor children, one of them, still a minor, is 
entitled to recover his inherited undivided in- 
terest in the land, because the presumption had 
not completely run as to him. Ferguson v. 
Prince, 136 Tenn. 543, 190 S.W. 548, 1916 Tenn. 
LEXIS 160 (1916). 

The three years’ saving for infants prescribed 
by our statutes of limitation has no bearing 
upon the presumption of title from the lapse of 
time; and where one was an infant at the time 
of inheriting land to which another claimed 
title by adverse possession, only the time dur- 
ing which the disability existed will be counted 
in determining the length of the adverse pos- 
session. Ferguson v. Prince, 136 Tenn. 543, 190 
S.W. 548, 1916 Tenn. LEXIS 160 (1916). 

To establish a right by prescription, the acts 
by which it is sought to establish it must 
operate against persons capable of making a 
grant, and in a condition to resist it. Davis v. 
Louisville & N. R. Co., 147 Tenn. 1, 244 S.W. 
483, 1921 Tenn. LEXIS 66 (1922). 

While it is said in some cases that it is a part 
of the case of one claiming a prescriptive right 
to show affirmatively that the owners of the 
servient estate during the prescriptive period 
were competent to convey title, in the absence 
of any proof on the subject, it will be presumed 
that they were capable of suing or acquiescing 
in the prescription and the fact that they were 
not sui juris or capable of granting a right must 
be pleaded and proved. Davis v. Louisville & N. 
R. Co., 147 Tenn. 1, 244 S.W. 483, 1921 Tenn. 
LEXIS 66 (1922). 

Under the seven year statute, when the limi- 
tations begin to run and no disability exists 
subsequent disabilities do not toll the statute; 
but under the 20 year period successive dis- 
abilities do arrest the operation of the limita- 
tion. Scruggs v. Baugh, 3 Tenn. App. 256, — 
S.W. —, 1926 Tenn. App. LEXIS 99 (Tenn. Ct. 
App. 1926). 
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100. —Cotenancy. 

Where it is verbally agreed between tenants 
in common as the owners of land descended to 
them that all should give up their shares to one 
of their number, for a certain compensation, 
whereupon he entered into the exclusive pos- 
session, and held the land adversely for 20 
years, the whole title was vested in such ten- 
ant. Hilton v. Duncan, 41 Tenn. 313, 1860 Tenn. 
LEXIS 69 (1860); Drewery v. Nelms, 132 Tenn. 
254, 177 S.W. 946, 1915 Tenn. LEXIS 18 (1915). 

An ouster may be presumed by 20 or more 
years’ adverse possession. Eckhardt v. Eck- 
hardt, 43 Tenn. App. 1, 305 S.W.2d 346, 1957 
Tenn. App. LEXIS 100 (Tenn. Ct. App. 1957). 


101. —Taking Possession. 

Where grantor was in possession of land, 
some of which he held adversely, and conveyed 
only the part to which he held good title, but 
gave possession of all, the court held no privity 
between grantor and grantee under the seven 
year statute, but that title could be perfected 
under the 20 year presumption since there was 
successive occupation. Ferguson v. Prince, 136 
Tenn. 543, 190 S.W. 548, 1916 Tenn. LEXIS 160 
(1916). 

Where neither of parties had 20 years pos- 
session but together their period of adverse 
possession amounted to more than 20 years 
without interruption, the title and right to 
possession by prescription prevailed. Hill v. 
Hill, 55 Tenn. App. 589, 403 S.W.2d 769, 1965 
Tenn. App. LEXIS 267 (Tenn. Ct. App. 1964). 


102. Suspending Operation of Statute. 

The operation of the statute in favor of one in 
actual possession under color of title can be 
suspended or stopped only by actual suit, or by 
the entry and actual possession of the true 
owner, made and taken before the bar is com- 
pleted by adverse and peaceable possession for 
seven years. The peaceable possession cannot 
continue and exist, after the person having the 
better title takes actual possession in pursu- 
ance of his right. M’Clung v. Ross, 18 U.S. 116, 
5 L. Ed. 46, 1820 U.S. LEXIS 246 (1820). 

The only method by which the operation of 
the statute may be arrested or suspended is by 
suit in law or equity effectually prosecuted 
against the person or persons in possession, or 
by peaceable entry, in a legal sense, that is, an 
entry by the rightful owner with the consent 
and acquiescence of the adverse possessor. Nor- 
vell v. Gray’s, 31 Tenn. 96, 1851 Tenn. LEXIS 26 
(1851); Wooldridge v. Planters’ Bank, 33 Tenn. 
297, 1853 Tenn. LEXIS 45 (1853); Creech v. 
Jones, 37 Tenn. 631, 1858 Tenn. LEXIS 82 
(1858). 

The statute is not suspended by the abate- 
ment of an action of forcible entry and detainer 
upon the death of the ancestor. Jones v. Pres- 
ton, 40 Tenn. 161, 1859 Tenn. LEXIS 42 (1859); 
Hopkins’ Heirs v. Calloway, 47 Tenn. 37, 1869 
Tenn. LEXIS 6 (1869). 
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103. —Abandonment and Disclaimer of 
Title. 

Failure to assert a valid title does not amount 
to an abandonment or operate to extinguish 
such title. Marbury v. May, 9 F.2d 587, 1925 
U.S. App. LEXIS 2433 (6th Cir. Tenn. 1925). 

It is true, as a general proposition, that a 
party cannot be divested of his title to land by a 
mere oral disclaimer. Boles v. Smith, 1 Shan. 
149 (1859); Round Mountain Lumber & Coal 
Co. v. Bass, 1386 Tenn. 687, 191 S.W. 341, 1916 
Tenn. LEXIS 171 (1916). 

Where a party, without claim of right or color 
of title, goes upon a tract of land legally belong- 
ing to another, upon abandonment of his pos- 
session before the acquisition of title by adverse 
possession, all of his rights ceased and nothing 
descended to his heirs. Round Mountain Lum- 
ber & Coal Co. v. Bass, 136 Tenn. 687, 191 S.W. 
341, 1916 Tenn. LEXIS 171 (1916). 


104. —Abandonment After Seven Years. 

Where land has been previously granted by 
the state to certain persons, seven years’ ad- 
verse possession thereof by others under color 
of title will toll the true title, operating just as 
if a valid deed had been made, and the subse- 
quent relinquishment or abandonment of pos- 
session cannot divest the title. East Tennessee 
Iron & Coal Co. v. Wiggin, 68 F. 446, 1895 U.S. 
App. LEXIS 2880 (6th Cir. Tenn. 1895); Round 
Mountain Lumber & Coal Co. v. Bass, 136 
Tenn. 687, 191 S.W. 341, 1916 Tenn. LEXIS 171 
(1916). 


105. Adverse Title — Sufficiency. 


106. —Title Purchaser Required to Ac- 
cept. 

A purchaser under an executory contract will 
not be compelled to accept a possessory right or 
defensive title sufficient to bar the action of the 
legal owner, because such right or title is a 
doubtful title. Cunningham v. Sharp, 30 Tenn. 
116, 1850 Tenn. LEXIS 71 (1850). 

Such purchaser will be compelled to accept a 
title perfected by the statute of limitations 
when such perfection is clearly established. 
Goss v. Singleton, 39 Tenn. 67, 1858 Tenn. 
LEXIS 254 (Tenn. Dec. 1858); Mullins v. Aiken, 
49 Tenn. 535, 1871 Tenn. LEXIS 42 (1871); 
Scott v. Simpson, 58 Tenn. 310, 1872 Tenn. 
LEXIS 262 (1872); Cohen v. Woollard, 2 Coo- 
per’s Tenn. Ch. 686 (1876); Jones v. Fulghum, 3 
Cooper’s Tenn. Ch. 193 (1876). 


107. —Indefeasible Title. 

Where it is established, a seven year adverse 
possession under a registered assurance of title 
purporting to convey the fee, vests a good and 
indefeasible title in fee to the land described in 
the assurance of title no less than if the true 
owner of the fee had conveyed it by deed, and 
such a title will support an action in ejectment 
or any other affirmative action, subject only to 
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the qualification that it must appear that the 
land in question was granted by the state of 
Tennessee or the state of North Carolina. Rob- 
inson v. Harris, 37 Tenn. App. 105, 260 S.W.2d 
404, 1952 Tenn. App. LEXIS 145 (Tenn. Ct. 
App. 1952). 


108. Pleading — When Unnecessary. 

The defendant need not plead the seven year 
statute of limitations in order to make his 
defense under this section, since seven years’ 
adverse possession thereunder operates as a 
transfer of title. Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 135 S.W. 785, 1910 
Tenn. LEXIS 51 (1911); Jones v. Coal Creek 
Mining & Mfg. Co., 183 Tenn. 159, 180 S.W. 
179, 1915 Tenn. LEXIS 83 (1915). 


109. Trial. 


110. —Presumptions and Proof. 

Actual possession under a deed raises no 
presumption that such possession began at the 
date of the deed. Stockley v. Cissna, 119 F. 812, 
1902 U.S. App. LEXIS 4728 (6th Cir. 1902). 

The doctrine of adverse possession is to be 
taken strictly, and the adverse possession must 
be made out by clear and positive proof, and not 
by inference, for every presumption is in favor 
of a possession in subordination to the title of 
the true owner. Drewery v. Nelms, 132 Tenn. 
254, 177 S.W. 946, 1915 Tenn. LEXIS 18 (1915). 

Color of title must be proved, in an ejectment 
suit, to ripen title in one holding adversely. 
Demarcus v. Campbell, 17 Tenn. App. 56, 65 
S.W.2d 876, 1933 Tenn. App. LEXIS 45 (Tenn. 
Ct. App. 1933). 

Adverse possession must be made out by 
proof clear and positive, not by inferences. 
Every presumption is in favor of the possession 
being in subordination to the true title. Mathis 
v. Campbell, 22 Tenn. App. 40, 117 S.W.2d 764, 
1938 Tenn. App. LEXIS 3 (Tenn. Ct. App. 1938). 


111. —Burden of Proof. 

In an action of ejectment by the landlord 
against the tenant, before his adverse posses- 
sion has formed a bar, the tenancy is all that 
need be proved. It is not necessary for the 
landlord to prove title, and the tenant cannot 
prove that his landlord has no title. Duke v. 
Harper, 14 Tenn. 279, 14 Tenn. 280, 1834 Tenn. 
LEXIS 75 (1834). 

The doctrine of adverse possession as be- 
tween cotenants must be made out by clear and 
positive proof, and not by inference. Heirs of 
Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860). 

A deed conveying all that portion of a certain 
described tract of land not previously conveyed 
or held by older title, without description of the 
excluded land, operates prima facie to convey 
the whole described tract. It devolves on the 
defendant, who disputes the title of plaintiff 
claiming under a grant excluding older but not 
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definitely described older titles, to show the 
existence of such. Southern Iron & Coal Co. v. 
Schwoon, 124 Tenn. 176, 1385 S.W. 785, 1910 
Tenn. LEXIS 51 (1911); Brier Hill Collieries v. 
Pile, 4 Tenn. App. 468, — S.W. —, 1926 Tenn. 
App. LEXIS 198 (Tenn. Ct. App. 1926). 

Although the instruments under which an 
adverse claimant made his claim did not ap- 
pear, but it was established that there was such 
a claim, another claimant, seeking in an action 
to establish title by adverse possession, had the 
burden of clearing up the question raised by the 
existence of the other claim, and of showing its 
invalidity. Jones v. Coal Creek Min. & Mfg. Co., 
133 Tenn. 183, 180 S.W. 991, 1915 Tenn. LEXIS 
84 (1915). 

In spite of the principle that a tenant cannot 
attorn to another, so as to hold adversely to his 
landlord without notice to him, where it ap- 
peared that a tenant had claimed adversely to 
his landlord, a third party seeking to establish 
adverse possession to the same land, as against 
both the landlord and the tenant and their 
assignees, has the burden of showing positively 
that the tenant had no title by adverse posses- 
sion, and of showing the absence of a lease 
inferred from the testimony of his own witness. 
Jones v. Coal Creek Min. & Mfg. Co., 133 Tenn. 
183, 180 S.W. 991, 1915 Tenn. LEXIS 84 (1915). 

It is incumbent upon the adverse possessor to 
establish, by clear and positive testimony, such 
adverse possession as will bar the real title. 
Jones v. Coal Creek Min. & Mfg. Co., 133 Tenn. 
183, 180 S.W. 991, 1915 Tenn. LEXIS 84 (1915); 
Davis v. Louisville & N. R. Co., 147 Tenn. 1, 244 
S.W. 483, 1921 Tenn. LEXIS 66 (1922); O’Brien 
v. Waggoner, 20 Tenn. App. 145, 96 S.W.2d 170, 
1936 Tenn. App. LEXIS 11 (Tenn. Ct. App. 
1936); Harrison v. Beaty, 24 Tenn. App. 13, 137 
S.W.2d 946, 1939 Tenn. App. LEXIS 5 (Tenn. 
Ct. App. 1939). 

Where a party bases his title or right upon 
adverse possession the burden is upon him to 
sustain such contention. Cincinnati, N. O. & T. 
P. R. Co. v. Sharp, 141 Tenn. 146, 207 S.W. 728, 
1918 Tenn. LEXIS 76 (1918); Blakemore v. 
Matthews, 154 Tenn. 334, 285 S.W. 567, 1926 
Tenn. LEXIS 130 (1926); Hoge v. Southern 
Cities Power Co., 8 Tenn. App. 636, 1928 Tenn. 
App. LEXIS 186 (1928). 

The rule of law that one seeking to show title 
by adverse possession has the burden to make 
out by clear and positive testimony such ad- 
verse possession as will bar the title is appli- 
cable to the length of time as well as to the 
character of the possession. Southern Coal & I. 
Co. v. Schwoon, 145 Tenn. 191, 239 S.W. 398, 
1921 Tenn. LEXIS 78 (1921). 

The requirements of adverse possession, be- 
ing in negation of the rights of the true owner, 
put upon the adverse claimant the burden of 
proving an adverse possession inclusive of all of 
its elements. United States v. McCulley, 100 F. 
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Supp. 379, 1951 U.S. Dist. LEXIS 3942 (D. 
Tenn. 1951). 


112. —Evidence — Sufficiency. 

Evidence was insufficient to establish seven 
years’ adverse possession under color of title. 
Demarcus v. Campbell, 17 Tenn. App. 56, 65 
S.W.2d 876, 1933 Tenn. App. LEXIS 45 (Tenn. 
Ct. App. 1933). 

Trial court incorrectly applied the law when 
it refused to find that T.C.A. § 28-2-103 barred 
the claimants’ cause of action because the pre- 
ponderance of evidence offered at trial was 
against the finding that the owners had not 
possessed parts of the right-of-way across their 
land for at least seven years and that the 
possession was of such an open and obvious 
nature to put the claimants on notice, when the 
owners offered clear and convincing proof that 
they had continuous, actual, and exclusive pos- 
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session of parts of the right-of-way that ran 
through their individual properties; further, 
the possession was open, visible, and notorious. 
Ball v. McDowell, — S.W.3d —, 2008 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 18, 2008), rev’d, 
288 S.W.3d 833, 2009 Tenn. LEXIS 320 (Tenn. 
2009). 


113. —Jury and Court — Respective Prov- 
inces. : 

Whether the facts which constitute adverse 
possession existed is a question for the jury to 
determine, but whether the facts which are 
found to exist amount to adverse possession is a 
question of law for the court. Cox’s Lessee v. 
Peck, 11 Tenn. 435, 1832 Tenn. LEXIS 85 
(1832); Whiteside v. Martin, 15 Tenn. 383, 15 
Tenn. 384, 1835 Tenn. LEXIS 15 (1835); Ellege 
v. Cooke, 73 Tenn. 622, 1880 Tenn. LEXIS 194 
(1880). 


28-2-102. Action barred after seven years. 


Any person, and those claiming under such person neglecting for the term of 
seven (7) years to avail themselves of the benefit of any title, legal or equitable, 
by action at law or in equity, effectually prosecuted against the person in 
possession, under recorded assurance of title, as in § 28-2-101, are forever 


barred. 


History. 

Code 1858, § 2764 (deriv. Acts 1819, ch. 28, 
Sid); Acts, 1895)2che 38 4Se2s5han.7 § 4457; 
Code 1932, § 8583; T.C.A. (orig. ed.), § 28-202. 


Cross-References. 
Adverse possession, state conveyance, § 28- 
2-101. 


Section to Section References. 
Sections 28-2-101 — 28-2-103 are referred to 
in § 28-2-104. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, §§ 3, 37, 44, 58, 63. 


Law Reviews. 
Adverse Possession and the Presumption of 
Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Actions by Owner. 

Accrual of Action. 
—Nonresidence of Defendant. 
—Laches. 

. Adverse Possession. 

. —Equitable Titles. 

. —Successive Possessions. 

. —Fraudulent Conveyance. 

10. —Railroad Right-of-Way. 

11. —Accrual Against Remaindermen. 
12. —Husband and Wife. 

13. —Grantor’s Mental Incapacity. 
14. —Cotenancies. 

15. —Governmental Entity. 

16. Rights-of-Way. 

17. Constructive Trusts. 


OONMANA WHE 


1. In General. 

This section and § 28-2-101 must be con- 
strued together. Section 28-2-101 bars the 
right; and this section bars the remedy. Kittel v. 
Steger, 121 Tenn. 400, 117 S.W. 500, 1908 Tenn. 
LEXIS 26 (1909). 

Possession under this section can be used by 
the adverse holder defensively only. Moore v. 
Brannan, 42 Tenn. App. 542, 304 S.W.2d 660, 
1957 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1957). 

This section contemplates a contest by the 
holder of the legal title out of possession 
against a claimant in adverse possession under 
a registered assurance of title. Moore v. 
Brannan, 42 Tenn. App. 542, 304 S.W.2d 660, 
1957 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1957); Bynum v. Hollowell, 656 S.W.2d 400, 
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1983 Tenn. App. LEXIS 602 (Tenn. Ct. App. 
1983). 

The limitation of this section does not operate 
against the state. Whitaker v. House, 213 Tenn. 
61, 372 S.W.2d 194, 1963 Tenn. LEXIS 495 
(1963). 

Sections 28-2-101 and 28-2-105 deal with 
rights and convey title to the adverse holder 
while §§ 28-2-102 and 28-2-103 deal with de- 
fensive rights and can be used by the adverse 
holder defensively only. Savely v. Bridges, 57 
Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 

Sections 28-2-101 and this section protect 
persons who are holding adversely under a 


color of title from suits to oust them from the 


entire boundary of lands on which they are 
adversely holding a portion, and § 28-2-103 
protects an adverse holder without color of title 
only to that portion of land which is being held 
adversely. Shearer v. Vandergriff, 661 S.W.2d 
680, 1983 Tenn. LEXIS 737 (Tenn. 1983). 


2. Actions by Owner. 

Where complainant in present case had filed 
cross bill claiming disputed property in action 
between other parties and the former suit was 
dismissed without prejudice, complainant 
could bring a new action over one year after 
dismissal without being barred by § 28-1-105 if 
within seven year limit in this section. Winborn 
v. Alexander, 39 Tenn. App. 1, 279 S.W.2d 718, 
1954 Tenn. App. LEXIS 155 (Tenn. Ct. App. 
1954). 


3. Accrual of Action. 

This section clearly contemplates a party in 
possession, holding adversely to the claimant 
out of possession, who has a right to sue; but 
that right to sue does not accrue except when 
there is a party in adverse possession to the 
claimant who is to be barred, and, until that 
accrues, the statute does not begin to run. Coal 
Creek Consol. Coal Co. v. East Tennessee, Iron 
& Coal Co., 105 Tenn. 563, 59 S.W. 634, 1900 
Tenn. LEXIS 107 (1900), overruled, Earnest v. 
Little River Land & Lumber Co., 109 Tenn. 427, 
75 S.W. 1122, 1902 Tenn. LEXIS 86 (1902). 


4, —Nonresidence of Defendant. 

Defendant’s nonresidence did not suspend or 
affect the running of the seven year statute of 
limitation because the bill could have been filed 
and complete relief had at any time notwith- 
standing her nonresidence. Akers v. Gillentine, 
33 Tenn. App. 212, 231 S.W.2d 372, 1950 Tenn. 
App. LEXIS 102 (Tenn. Ct. App. 1950). 


5. —Laches. 

A purchaser at sheriffs sale who, by mutual 
mistake, thought that he was purchasing only a 
reversionary interest, and who did not assert 
his title until the death of his predecessor in 
interest, was not barred by laches, even though 
the purchaser had in fact bought an undivided 
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share in the fee. Sipes v. Sanders, 17 Tenn. App. 
162, 66 S.W.2d 261, 1933 Tenn. App. LEXIS 52 
(Tenn. Ct. App. 1933). 


6. Adverse Possession. 

Although the chancellor erred by failing to 
grant a motion to amend before entering judg- 
ment to add an alternative theory of defensive 
adverse possession under T.C.A. § 28-2-102 
and T\C.A. § 28-2-103, the error was harmless 
because the Tennessee supreme court held that 
the neighboring land owner had acquired title 
by common law adverse possession. Cumulus 
Broadcasting, Inc. v. Shim, 226 S.W.3d 366, 
2007 Tenn. LEXIS 371 (Tenn. Apr. 27, 2007). 


7. —Equitable Titles. 

The statutes of limitation will operate as a 
bar to equitable titles where the equitable in- 
terest is of such a nature that were it turned 
into a legal interest the statute would have 
operated against it. Porter’s Lessee v. Cocke, 7 
Tenn. 29, 7 Tenn. 30, 1823 Tenn. LEXIS 2 
(1823); Ramsey v. Quillen, 73 Tenn. 184, 1880 
Tenn. LEXIS 109 (1880); Hughes v. Brown, 88 
Tenn. 578, 13 S.W. 286, 1889 Tenn. LEXIS 79, 8 
L.R.A. 480 (1889). 


8. —Successive Possessions. 

Successive possessions cannot aid each other 
unless they be connected by some form of con- 
tract privity. Ferguson v. Prince, 136 Tenn. 543, 
190 S.W. 548, 1916 Tenn. LEXIS 160 (1916). 


9. —Fraudulent Conveyance. 

This seven year statute is applicable to a suit 
to set aside a deed as a fraudulent conveyance. 
Akers v. Gillentine, 33 Tenn. App. 212, 231 
S.W.2d 372, 1950 Tenn. App. LEXIS 102 (Tenn. 
Ct. App. 1950). 

That the statute of limitations protects a 
fraudulent vendee is clear under the authori- 
ties, and that the concealment of the cause of 
action by the vendor or principal will not pre- 
vent the running of the statute of limitations in 
favor of such fraudulent vendee is fully estab- 
lished. Akers v. Gillentine, 33 Tenn. App. 212, 
231 S.W.2d 372, 1950 Tenn. App. LEXIS 102 
(Tenn. Ct. App. 1950). 

Fact that husband did not reveal to his chil- 
dren his execution of deeds to his wife to certain 
realty duly registered but never delivered did 
not amount to a fraudulent concealment of a 
cause of action so as to prevent the running of 
statute of limitations against claim of person 
claiming through the wife. Ellison v. Garber, 39 
Tenn. App. 668, 287 S.W.2d 564, 1955 Tenn. 
App. LEXIS 94 (Tenn. Ct. App. 1955). 


10. —Railroad Right-of-Way. 

Where the railroad company owns only an 
easement, the use thereof by an adjoining 
owner of land not inconsistent with railroad’s 
user does not start limitation until the railroad 
company demands use of the easement for 
railroad purposes. Southern R. Co. v. Forrest, 
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13 Tenn. App. 547, — S.W.2d —, 1931 Tenn. 
App. LEXIS 94 (Tenn. Ct. App. 1931). 


11. —Accrual Against Remaindermen. 
Seven year statute will not run against the 
remaindermen during the existence of the life 
estate. Southern R. Co. v. Jennings, 130 Tenn. 
450, 171 S.W. 82, 1914 Tenn. LEXIS 44 (1914). 


12. —Husband and Wife. 

Where husband and wife, who had been co- 
tenants, continued to jointly occupy the land 
after a sheriffs sale of the husband’s interest, 
their occupation was occupation by the wife and 
was not adverse to the purchaser at the sher- 
iffs sale. Sipes v. Sanders, 17 Tenn. App. 162, 
66 S.W.2d 261, 1933 Tenn. App. LEXIS 52 
(Tenn. Ct. App. 1983). 


13. —Grantor’s Mental Incapacity. 

This section barred action brought by adult 
to invalidate deeds on grounds of grantor’s 
mental incapacity. Green v. Greer, 29 Tenn. 
App. 586, 198 S.W.2d 822, 1946 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1946). 


14. —Cotenancies. 

Evidence to effect that tenants in common 
occupied premises for more than 20 years, paid 
taxes, made repairs, collected rent and appro- 
priated same to themselves but gave no actual 
notice of an adverse claim was not sufficient to 
preponderate against trial court’s judgment to 
effect that ouster as to other tenants in common 
had not been established and that adverse 
claim of exclusive ownership by prescription 
had not been shown. Memphis Housing Author- 
ity v. Mahoney, 50 Tenn. App. 117, 359 S.W.2d 
851, 1962 Tenn. App. LEXIS 148 (Tenn. Ct. 
App. 1962). 


15. —Governmental Entity. 
A governmental entity may acquire title to 
property by adverse possession. Johnson v. Mt. 
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Pleasant, 713 S.W.2d 659, 1985 Tenn. App. 
LEXIS 3299 (Tenn. Ct. App. 1985). 


16. Rights-of-Way. 

A suit by person having right-of-way to abate 
an adverse use must be brought within seven 
years from the time the cause of action arose or 
the right of action is barred; in the interim 
period of time between the seven years and 20 
years, if the adverse holding ceases, the person 
who has the right-of-way may resume his use, 
as the right-of-way still exists, on the other 
hand he may not bring an action to abate the 
adverse use during that period and if the ad- 
verse use continues for 20 years, the right-of- 
way is extinguished. Shearer v. Vanderegriff, 
661 S.W.2d 680, 1983 Tenn. LEXIS 737 (Tenn. 
1983). 

Trial court incorrectly applied the law when 
it refused to find that T.C.A. § 28-2-103 barred 
the claimants’ cause of action because the pre- 
ponderance of evidence offered at trial was 
against the finding that the owners had not 
possessed parts of the right-of-way across their 
land for at least seven years and that the 
possession was of such an open and obvious 
nature to put the claimants on notice, when the 
owners offered clear and convincing proof that 
they had continuous, actual, and exclusive pos- 
session of parts of the right-of-way that ran 
through their individual properties; further, 
the possession was open, visible, and notorious. 
Ball v. McDowell, — S.W.3d —, 2008 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 18, 2008), rev'd, 
288 S.W.3d 833, 2009 Tenn. LEXIS 320 (Tenn. 
2009). 


17. Constructive Trusts. 

A constructive trustee may not invoke the bar 
of this section or § 28-2-103 to the detriment of 
the beneficiaries of the constructive trust. Tan- 
ner v. Tanner, 698 S.W.2d 342, 1985 Tenn. 
LEXIS 565 (Tenn. 1985). 


28-2-103. Seven-year period runs from time right accrued — Extent of 
possession. 


(a) No person or anyone claiming under such person shall have any action, 
either at law or in equity, for the recovery of any lands, tenements or 
hereditaments, but within seven (7) years after the right of action accrued. 

(b) No possession of lands, tenements or hereditaments shall be deemed to 
extend beyond the actual possession of an adverse holder until the muniment 
of title, if any, under which such adverse holder claims such lands, tenements 
or hereditaments is duly recorded in the county in which the lands are located. 


§ 2); Shan., § 4458; Code 1932, § 8584; mod. C. 
Supp. 1950, § 8584; T.C.A. (orig. ed.), § 28-208. 


History. 
Code 1858, § 2765 (deriv. Acts 1819, ch. 28, 
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Cross-References. 
See case notes under §§ 28-2-101, 28-2-102. 


Section to Section References. 
Sections 28-2-101 — 28-2-103 are referred to 
in § 28-2-104. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
knowledgments, § 6; 1 Tenn. Juris., Advance- 
ments, § 5; 1 Tenn. Juris., Adverse Possession, 
Sus h9 914. 1621.7, 0185-22. 2530532 .36:/37; 38; 
41, 43, 53, 56, 58, 60, 63; 14 Tenn. Juris., Gifts, 
§ 9; 16 Tenn. Juris., Judgments and Decrees, 
§ 30; 18 Tenn. Juris., Liens, § 10; 21 Tenn. 
Juris., Private Ways, §§ 3, 6. 


Law Reviews. 
Adverse Possession Against Tenants in Com- 
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mon in Tennessee (Eston Wycliffe Orr), 37 
Tenn. L. Rev. 776. 

Adverse Possession and the Presumption of 
Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 

History of the Adverse Possession Statutes of 
Tennessee (R.D. Cox), 6 Mem. St. U.L. Rev. 673. 

Nuisances — Permanent Injury — Limita- 
tions of Actions, 28 Tenn. L. Rev. 433. 

Real Property — 1960 Tennessee Survey 
(Thomas G. Roady, Jr.), 13 Vand. L. Rev. 1241. 

The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 

. —Scope of Section. 

. —Statutory Purpose. 

—Liens — Effect. 

—Contract to Convey. 

. Adverse Possession — Requisites. 

—Generally. 

. —Exclusive Possession. 

—Permissive Use of Premises. 

10. —Actual Occupancy. 

11. —Adverse Claim. 

12. —Tortious Holding. 

13. —Possession by Tenants. 

14, —Possession Before Color of Title. 

15. —Constructive Possession Under Assur- 
ance of Title. 

16. —Constructive Possession Under Special 
Entry. 

17. —Unintentional Inclosures. 

18. —Inclosure Impracticable. 

19. —Privity of Possession. 

20. —Privity Between Husband and Wife. 

21. —De Minimis Maxim Application. 

22. —Generally. 

23. —Actual Occupancy Not Necessary. 

24. —Moving Tools Into House. 

25. —Building Garage and Driveway. 

26. —Cutting Timber and Paying Taxes. 

27. —Agent Licensees or Tenants. 

28. —Encroachment by Building. 

29. Possessory or Defensive Title — Acquiring. 

30. —Original Permissive Occupancy. 

31. —Possession Beyond Grant. 

32. —Possession Less than Extent of Boundar- 
ies. 

33. —Possession Under Parol Purchase. 

34. —Possession Under Parol Gift. 

35. —Parol License. 

36. —Possession Under Void Deed. 

37. —Regaining Possession After Extinguish- 

ment of Title by Adverse Possession. 
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38. —Judgment Debtor in Possession After 
Sale. 

39. —Unregistered Deed. 

40. —Vendee’s Possession. 

41. —Tax Sale Purchase. 

42. —Donee Under Parol Gift. 

43. —Partnership Land Division. 

44. —Possession Between Cotenants. 

45. —Successive Possessions of Tenants. 

46. —Against Remaindermen. 

47. Estates Acquired. 

48. —Interest in Realty Covered. 

49. —Railroad Right-of-Way. 

50. —Life Estate. 

51. Against Whom Statute Runs. 

52. —Heirs. 

53. —Persons Ignorant of Title. 

54. —Grantor’s Mental Incapacity. 

55. Constructive Trusts. 

56. Possessory Title — Protection Against 
Trespass. 

57. Accrual of Limitations. 

58. —Sheriffs Sale. 

59. —Time of Possession. 

60. —As Between Cotenants. 

61. —Counterclaims. 

62. Pleading. 

63. —Facts. 

64. —Necessity. 

65. —Sufficient Plea. 

66. Trial. 

67. —Burden of Proof. 

68. —Evidence — Sufficiency. 

69. Abandonment of Possessory Right. 

70. Transfer in Fraud of Creditors. 

71. Rights-of-Way. 


1. Construction and Interpretation. 

The limitation of this section does not operate 
against the state. Whitaker v. House, 213 Tenn. 
61, 372 S.W.2d 194, 1963 Tenn. LEXIS 495 
(1963). 

Sections 28-2-101 and 28-2-105 deal with 
rights and convey title to the adverse holder 
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while §§ 28-2-102 and 28-2-103 deal with de- 
fensive rights and can be used by the adverse 
holder defensively only. Savely v. Bridges, 57 
Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 

Sections 28-2-101 and 28-2-102 protect per- 
sons who are holding adversely under a color of 
title from suits to oust them from the entire 
boundary of lands on which they are adversely 
holding a portion, and this section protects an 
adverse holder without color of title only to that 
portion of land which is being held adversely. 
Shearer v. Vandergriff, 661 S.W.2d 680, 1983 
Tenn. LEXIS 737 (Tenn. 1983). 


2. —Scope of Section. 

Ejectment suit by heirs of original owner 
under grant filed over 80 years after tax deed 
issued under which defendants claimed was 
barred. Schooler v. Birge, 51 F. Supp. 610, 1943 
U.S. Dist. LEXIS 2221 (D. Tenn. 1943). 

The statute does not contemplate adverse 
possession in the defendant, unless it be in a 
case where the taking and holding of possession 
gives a cause of action not otherwise existing. 
Where the defendant procured a land warrant 
to be issued to himself when it ought to have 
been issued to the complainant, and thus ap- 
propriated it to his own use, the complainant’s 
right of action therefor then accrued, though 
the defendant did not take possession of the 
land, but subsequently procured a grant by 
virtue of the warrant. Dunlap v. Gibbs, 12 Tenn. 
93, 12 Tenn. 94, 1833 Tenn. LEXIS 19 (1833); 
Neal v. President & Trustees of E. Tenn. Col- 
lege, 14 Tenn. 189, 1834 Tenn. LEXIS 62 (Tenn. 
Mar. 1834). 

This section has a broader scope than the 
preceding sections, in the fact that it creates a 
possessory right or defensive title to the extent 
of the boundaries of a title bond or other infor- 
mal paper not conveying the title, but simply 
contracting to do so, or of unregistered deeds, 
where adverse possession has been held for 
seven years on some part of the tract described 
in such paper. Brown v. Johnson, 20 Tenn. 261, 
1839 Tenn. LEXIS 45 (1839); Rutherford v. 
Franklin, 31 Tenn. 321, 1851 Tenn. LEXIS 77 
(1851); Bon Air Coal Land & Lumber Co. v. 
Parks, 94 Tenn. 263, 29 S.W. 130, 1894 Tenn. 
LEXIS 42 (1895); Kittel v. Steger, 121 Tenn. 
400, 117 S.W. 500, 1908 Tenn. LEXIS 26 (1909); 
Ragsdale v. McFall, 145 Tenn. 684, 237 S.W. 66, 
1921 Tenn. LEXIS 106 (1922); City Nat'l Bank 
& Trust Co. v. City of Knoxville, 158 Tenn. 1438, 
11 S.W.2d 853, 1928 Tenn. LEXIS 134 (1928). 

Where defendant had entered into parol con- 
tract to sell farm back to complainant in con- 
sideration of cancelation of purchase money 
notes and promised to execute deed conveying 
same, but failed to do so, complainant did not 
perfect title to farm by seven years’ adverse 
possession inasmuch as such possession with- 
out color of title only bars right of owner to 
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recover possession and does not give the party 
holding adversely the right to have title de- 
creed in him. Culwell v. Culwell, 23 Tenn. App. 
389, 133 S.W.2d 1009, 1939 Tenn. App. LEXIS 
48 (Tenn. Ct. App. 1939). 

Where there is no proof in the record to 
support actual possession of any tract of land 
described in the answer to the extent of defi- 
nitely described boundaries this is the only 
statute upon which defendants can rely. Moore 
v. Brannan, 42 Tenn. App. 542, 304 S.W.2d 660, 
1957 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1957). 

This section does not vest title in an adverse 
holder but it sets up a defense to anyone — 
including the title owner — seeking to dispos- 
sess him. Foster v. Hill, 510 S.W.2d 520, 1973 
Tenn. App. LEXIS 265 (Tenn. Ct. App. 1978). 

This statute applies in a boundary line dis- 
pute even though title was not deraigned from 
a state grant or a common source of title. 
Williams v. Daniel, 545 S.W.2d 120, 1976 Tenn. 
App. LEXIS 258 (Tenn. Ct. App. 1976). 


3. —Statutory Purpose. 

The purpose of this section was to give a 
defensive possession and not to punish a parol 
vendor or donor. Gaylor v. Gaylor, 1 Tenn. App. 
645, —S.W. —, 1926 Tenn. App. LEXIS 7 (Tenn. 
Ct. App. 1926). 

There are two statutes of limitations of seven 
years, one requiring color of title and this 
section based purely upon adverse possession 
without benefit of title. Peoples v. Hagaman, 31 
Tenn. App. 398, 215 S.W.2d 827, 1948 Tenn. 
App. LEXIS 101 (Tenn. Ct. App. 1948). 

Possession under this section can be used by 
the adverse possessor defensively only. Moore v. 
Brannan, 42 Tenn. App. 542, 304 S.W.2d 660, 
1957 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1957). 

This statute provides a defensive remedy 
only and cannot be used by plaintiff to enjoin 
the enclosing of certain land. Pyron v. Colbert, 
46 Tenn. App. 287, 328 S.W.2d 825, 1959 Tenn. 
App. LEXIS 98 (Tenn. Ct. App. 1959). 

Adverse possession may be used defensively 
against one bringing an action to dispossess, 
even though seven-year statute of limitations 
did not vest in indefeasible title. Teeples v. Key, 
500 S.W.2d 452, 1973 Tenn. App. LEXIS 284 
(Tenn. Ct. App. 1973). 

Adverse possession is a defense to a claim of 
forcible entry. Foster v. Hill, 510 S.W.2d 520, 
1973 Tenn. App. LEXIS 265 (Tenn. Ct. App. 
1973). 


4, —Liens — Effect. 

The vendor’s equity or implied lien will be 
barred by the vendee’s possession of the land 
for seven years from the maturity of the debt 
for the purchase money, or from the maturity of 
any instalment thereof, as respects such in- 
stallment. Sheratz v. Nicodemus, 15 Tenn. 8, 15 
Tenn. 9, 1834 Tenn. LEXIS 1 (1834); Fisher v. 
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Fisher, 68 Tenn. 71, 1876 Tenn. LEXIS 21 
(1876); Thompson v. Thompson, 71 Tenn. 126, 
1879 Tenn. LEXIS 46 (1879); White v. Blake- 
more, 76 Tenn. 49, 1881 Tenn. LEXIS 9 (1881); 
Poindexter v. Rawlings, 106 Tenn. 97, 59 S.W. 
766, 1900 Tenn. LEXIS 137, 82 Am. St. Rep. 
869 (1900). 

A purchaser from the vendee at a chancery 
sale of land, and the subsequent purchasers, 
upon the principle of lis pendens, take the land 
subject to the lien retained in the court sale for 
the payment of the purchase money, and such 
lien is not barred by the seven year statute. Ex 
parte Spence, 74 Tenn. 391, 1880 Tenn. LEXIS 
263 (1880); Ross v. Swan, 75 Tenn. 463, 1881 
Tenn. LEXIS 144 (1881); Epperson v. Robert- 
son, 91 Tenn. 407, 19 S.W. 230, 1892 Tenn. 
LEXIS 6 (1892). 

Though the debt for the purchase money may 
be barred by the statutes of limitation, as by 
the statutes in favor of personal representa- 
tives or the estates of decedents, or by the 
six-year statute, so that a personal judgment 
cannot be obtained therefor, yet the liens re- 
tained in deeds or in court decrees or lien 
declared on land recovered to secure the fees of 
attorneys, or liens created by mortgages and 
deeds of trust, may not be barred. Martin v. 
Niblett, 86 Tenn. 383, 7 S.W. 123, 1887 Tenn. 
LEXIS 57 (1888); Leneave v. McDowell, 91 
Tenn. 75, 17 S.W. 1031, 1891 Tenn. LEXIS 79 
(1892); Irvine v. Shrum, 97 Tenn. 259, 36 S.W. 
1089, 1896 Tenn. LEXIS 137 (1896). 


5. —Contract to Convey. 

Action to enforce specific performance of con- 
tract to convey timber land, where contract 
provided for survey by seller prior to convey- 
ance, was barred after almost 16 years al- 
though no survey was ever made. Northcutt v. 
Massie, 201 Tenn. 638, 301 S.W.2d 355, 1957 
Tenn. LEXIS 344 (1957). 


6. Adverse Possession — Requisites. 

Evidence to effect that tenants in common 
occupied premises for more than 20 years, paid 
taxes, made repairs, collected rent and appro- 
priated same to themselves but gave no actual 
notice of an adverse claim was not sufficient to 
preponderate against trial court’s judgment to 
effect that ouster as to other tenants in common 
had not been established and that adverse 
claim of exclusive ownership by prescription 
had not been shown. Memphis Housing Author- 
ity v. Mahoney, 50 Tenn. App. 117, 359 S.W.2d 
851, 1962 Tenn. App. LEXIS 1438 (Tenn. Ct. 
App. 1962). 

Where a grantor mistakenly conveyed a por- 
tion of property by deed to an adjacent parcel, 
the Court of Appeals of Tennessee, at Nashville, 
held that the grantor could assert adverse pos- 
session of that property, so long as he could 
prove that the possession was at least seven 
years in duration and was of such a character 
as to leave no doubt of claim of ownership by 
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adverse possession and to give notice to the 
public of the possession and the claim, and that 
the trial court had erred in granting summary 
judgment on the issue to the grantee especially 
as there had been no hearing nor discovery as 
to whether the possession was adverse or ex- 
actly what portion of the property the grantor 
possessed. XI Props. v. Racetrac Petroleum, 
Inc., — S.W.3d —, 2003 Tenn. App. LEXIS 599 
(Tenn. Ct. App. Aug. 27, 2003), appeal denied, 
XI Props., Inc. v. Racetrac Petroleum, Inc., — 
S.W.3d —, 2004 Tenn. LEXIS 196 (Tenn. Mar. 8, 
2004), affd, XI Props. v. RaceTrac Petroleum, 
Inc., 151 S.W.3d 443, 2004 Tenn. LEXIS 1110 
(Tenn. 2004). 

Court of Appeals of Tennessee, at Nashville, 
finds that the exception to the general rule, 
that a grantor was usually estopped by his deed 
from claiming that his holding was adverse, 
should be adopted in Tennessee as the more 
reasoned rule; i.e., a grantor who mistakenly 
conveys a portion of property by deed may 
assert adverse possession of that property, so 
long as he can prove that the possession was at 
least seven years in duration and must be of 
such a character as to leave no doubt of claim of 
ownership by adverse possession and to give 
notice to the public of the possession and the 
claim. XI Props. v. Racetrac Petroleum, Inc., — 
S.W.3d —, 2003 Tenn. App. LEXIS 599 (Tenn. 
Ct. App. Aug. 27, 2003), appeal denied, XI 
Props., Inc. v. Racetrac Petroleum, Inc., — 
S.W.3d —, 2004 Tenn. LEXIS 196 (Tenn. Mar. 8, 
2004), affd, XI Props. v. RaceTrac Petroleum, 
Inc., 151 S.W.3d 443, 2004 Tenn. LEXIS 1110 
(Tenn. 2004). 

Essentially what T.C.A. § 28-2-103 allows is 
that if a party can show exactly what portion of 
the conveyed property he possessed, the 
grantee cannot recapture possession of the 
property, which the grantor has possessed, even 
though the grantor has no color of title. In order 
for the grantor to get title to the possessed 
property, he would have to possess it for 20 
years, the prescriptive period. XI Props. v. 
Racetrac Petroleum, Inc., — S.W.3d —, 2003 
Tenn. App. LEXIS 599 (Tenn. Ct. App. Aug. 27, 
2003), appeal denied, XI Props., Inc. v. Racetrac 
Petroleum, Inc., — S.W.3d —, 2004 Tenn. 
LEXIS 196 (Tenn. Mar. 8, 2004), aff'd, XI Props. 
v. RaceTrac Petroleum, Inc., 151 S.W.3d 443, 
2004 Tenn. LEXIS 1110 (Tenn. 2004). 


7. —Generally. 

The defense of the statute of limitations 
cannot be pleaded successfully by a defendant 
who was never in possession. Williams v. 
American Asso., 197 F. 500, 1912 U.S. App. 
LEXIS 13801 (6th Cir. Tenn. 1912). 

Where defendants claimed title to certain 
land through a tax sale and tax deed dated May 
23, 1856, and had altogether exercised such 
visible, open, exclusive, continuous domain and 
acts of ownership over the land, using it for the 


28-2-103 


purposes for which it was adapted, for more 
than seven years, and more than 20 years 
before action was commenced, it was held that 
defendants had proven adverse possession of 
the land in controversy of the requisite charac- 
ter, under the recorded color of title and that 
defendants, under §§ 28-2-101, 28-2-105 had 
established title to the land by prescription; 
and, also, that under this section plaintiffs’ 
action, if any they ever had, was barred by 
statute of limitations. Schooler v. Birge, 51 F. 
Supp. 610, 1943 U.S. Dist. LEXIS 2221 (D. 
Tenn. 1943). 

Neighbor established ownership of the dis- 
puted property by adverse possession where 
the parties disputed the boundary between 
their properties and the landowners failed to 
take action to resolve the adverse use of their 
property by the neighbors until the neighbor 
commenced the cause of action; the neighbor’s 
use of the disputed strip of land on the land- 
owner’s property was open, exclusive, notori- 
ous, and hostile and continued uninterrupted 
for at least 20 years prior to the commencement 
of the lawsuit. Wilson v. Price, 195 S.W.3d 661, 
2005 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 79 (Tenn. Feb. 6, 2006). 


8. —Exclusive Possession. 

The adverse possessor’s exclusive possession 
is not destroyed or impaired by the use of the 
public under his license or permission. Use as a 
means of passing from one street to another 
does not prevent his possession from being 
exclusive, because such use by the public is 
different in character from that to which he 
devotes the premises. Bensdorff v. Uihlein, 132 
Tenn. 193, 177 S.W. 481, 1915 Tenn. LEXIS 11, 
2 A.L.R. 1364 (1915). 

Exclusivity does not imply that the possessor 
can never allow anyone on his adverse holding 
without the holding being broken but that the 
holder claims exclusive right to say who can 
and who cannot come on his possession. High- 
tower v. Pendergrass, 662 S.W.2d 932, 1983 
Tenn. LEXIS 734 (Tenn. 1983). 


9. —Permissive Use of Premises. 

The permissive use of the disputed premises 
by the legal title holder did not amount to such 
a reentry as to oust the adverse holder and did 
not make unavailable the benefit of the seven 
year statute of limitations. Hightower v. Pend- 
ergrass, 662 S.W.2d 932, 1983 Tenn. LEXIS 734 
(Tenn. 1983). 


10. —Actual Occupancy. 

A suit for the reformation of a deed, by 
correcting the description in accordance with 
the actual survey, and to quiet complainant’s 
title to the land as correctly described, as 
against a second grantee from complainant’s 
grantor, is one “for lands,” within the meaning 
of this section, and the limitation is applicable; 
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but the limitation cannot be relied on by a 
defendant who has never been in possession of 
the land. Williams v. American Asso., 197 F. 
500, 1912 U.S. App. LEXIS 1301 (6th Cir. Tenn. 
1912). 

Defendants who entered on land in dispute 
without color of title though holding a deed 
from illegitimate son of one who took under an 
entry was not entitled to claim land by adverse 
possession except that portion of land actually 
enclosed. Walsh v. Tipton, 183 Tenn. 28, 190 
S.W.2d 294, 1945 Tenn. LEXIS 270 (1945). 

Actual residence on or occupancy of premises 
is not always necessary in order that statute 
begin to run provided there be such use of it 
open, notorious and continuous, as the situa- 
tion, nature and character of the property is 
capable of. Moffitt v. Meeks, 29 Tenn. App. 609, 
199 S.W.2d 463, 1946 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1946). 

Even though the trial court erred by finding 
that defendant had adversely possessed the 
area of land under her dock for a full 20 years 
prior to commencement of plaintiffs trespass 
action, as the time period between defendant’s 
acquisition of title to her property and the 
commencement of the action was six years 
short of 20 years, the error was harmless be- 
cause defendant established the seven-year pe- 
riod necessary for the statute defense provided, 
regardless of color of title, by this section. 
Plaintiff was on record or constructive notice of 
her ownership rights in the disputed property 
well before October 3, 2005. Frinks v. Horvath, 
— §.W.3d —, 2017 Tenn. App. LEXIS 142 
(Tenn. Ct. App. Feb. 28, 2017). 


11. —Adverse Claim. 

A judgment debtor, remaining in possession 
after an execution or judicial sale of his land, is 
presumed to be holding as the purchaser’s 
quasi tenant at will, and not adversely to the 
purchaser; but he may claim to hold adversely 
for himself to the extent of his actual inclo- 
sures, and if he so holds for seven years from 
the date of the sale, he will be protected in his 
possession. Keaton v. Thomasson’s Lessee, 32 
Tenn. 138, 1852 Tenn. LEXIS 34 (1852); Thom- 
asson’s Lessee v. Keaton, 33 Tenn. 155, 1853 
Tenn. LEXIS 22 (1853). 

The vendee’s possession under a title bond, or 
deed or decree expressly retaining a lien to 
secure the payment of the purchase money, or 
the possession of subsequent purchasers, is not 
adverse to the vendor’s right to enforce his lien 
for the payment of the purchase money, unless 
the possession becomes actually hostile and 
adverse, in contemplation of law, with notice 
thereof to the lienholder, and not then until 
after the maturity of the lien debt. Lincoln v. 
Purcell, 39 Tenn. 148, 1858 Tenn. LEXIS 267 
(1858); Gudger v. Barnes, 51 Tenn. 570, 1871 
Tenn. LEXIS 207 (1871); Whitby v. Armour, 72 
Tenn. 683, 1880 Tenn. LEXIS 76 (1880); Ellege 
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v. Cooke, 73 Tenn. 622, 1880 Tenn. LEXIS 194 
(1880); White v. Blakemore, 76 Tenn. 49, 1881 
Tenn. LEXIS 9 (1881); Martin v. Niblett, 86 
Tenn. 383, 7 S.W. 123, 1887 Tenn. LEXIS 57 
(1888); Poindexter v. Rawlings, 106 Tenn. 97, 
59 S.W. 766, 1900 Tenn. LEXIS 137, 82 Am. St. 
Rep. 869 (1900). 

The possession of the vendee is not adverse to 
the vendor’s lien, when it was taken and held 
under an instrument recognizing the lien, as is 
expressly provided by § 28-2-108. Jones v. Ful- 
ghum, 3 Cooper’s Tenn. Ch. 199 (1876); Knox v. 
McCain, 81 Tenn. 197, 1884 Tenn. LEXIS 23 
(1884). 

The vendor’s lien in a court decree may be 
barred by the adverse possession of a subv- 
endee for more than seven years after the case 
has been finally disposed of and dismissed, or it 
may be lost by laches of the parties. Whitby v. 
Armour, 72 Tenn. 683, 1880 Tenn. LEXIS 76 
(1880); Martin v. Niblett, 86 Tenn. 383, 7 S.W. 
123, 1887 Tenn. LEXIS 57 (1888); McElwee v. 
McElwee, 97 Tenn. 649, 37 S.W. 560, 1896 
Tenn. LEXIS 192 (1896). 

Possession of land by vendees of a purchaser 
at chancery sale is not adverse to the lien 
retained in the decree to secure the payment of 
the purchase money due from such purchaser, 
until the possession of the land becomes ad- 
verse to the lien, with the knowledge of the 
holder of the lien, or until the vendees have 
disclaimed, and communicated notice of their 
hostile attitude to the lienholder. Martin v. 
Niblett, 86 Tenn. 383, 7 S.W. 123, 1887 Tenn. 
LEXIS 57 (1888). 

A widow whose dower has never been as- 
signed to her cannot, by merely remaining in 
possession of property that belonged to her 
deceased husband, start the running of the 
statute of limitations as against the heirs. Lee 
v. Harris, 188 Tenn. 373, 219 S.W.2d 892, 1949 
Tenn. LEXIS 347 (1949). 

Where a county instructed the owner of cer- 
tain buildings on the county’s land to remove 
the buildings and the owner by letter answered 
saying he would comply but did not do so 
whereupon the county instituted proceedings 
for a temporary injunction, the owner could not 
rely on a right by adverse possession since his 
letter had admitted his use to be permissive 
and further his answer would constitute a 
waiver of the statute of limitations, thus when 
the court by error rendered a decree on the 
merits no prejudice resulted to the owner and 
the decree was affirmed. Menefee v. Davidson 
County, 195 Tenn. 547, 260 S.W.2d 283, 1953 
Tenn. LEXIS 378 (1953). 


12. —Tortious Holding. 

A trespasser’s adverse possession of land for 
seven years, without color of title, protects him 
only to the extent of his inclosures and actual 
possession or occupancy; and his inclosures 
must be substantial and his actual occupancy 
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must be to the whole extent of inclosures, and 
must be definite, positive, and notorious, for the 
whole term of seven years. Dyche v. Gass’ 
Lessee, 11 Tenn. 396, 11 Tenn. 397, 1832 Tenn. 
LEXIS 72 (1832); Jones’ Heirs v. Perry, 18 Tenn. 
59, 18386 Tenn. LEXIS 102 (1836); Brown v. 
Johnson, 20 Tenn. 261, 1839 Tenn. LEXIS 45 
(1839); Pickens v. Delozier, 21 Tenn. 400, 1841 
Tenn. LEXIS 27 (1841); Allen v. Suseng, 41 
Tenn. 204, 1860 Tenn. LEXIS 47 (1860); Green 
v. Cumberland Coal & Coke Co., 110 Tenn. 35, 
72 S.W. 459, 1902 Tenn. LEXIS 34 (1903); City 
Nat'l Bank & Trust Co. v. City of Knoxville, 158 
Tenn. 143, 11 S.W.2d 853, 1928 Tenn. LEXIS 
134 (1928). 


13. —Possession by Tenants. 

A tenant in common is presumed to hold on 
behalf of himself and all other cotenants and 
therefore the possession of one tenant in com- 
mon is not ordinarily held to be hostile to the 
cotenants. Walker v. Moore, 745 S.W.2d 292, 
1987 Tenn. App. LEXIS 3130 (Tenn. Ct. App. 
1987). 


14. —Possession Before Color of Title. 

Where a purchaser under an oral contract 
goes into the possession of land, and afterwards 
obtains a deed for the same and thereafter 
continues his possession until the united pos- 
sessions make out the period of seven years, the 
bar of the statute is created. Valentine v. 
Cooley, 19 Tenn. 613, 1838 Tenn. LEXIS 97 
(1838); Sanders v. Logue, 88 Tenn. 355, 12 S.W. 
722, 1889 Tenn. LEXIS 57 (1890). 

Actual adverse possession without title is 
effective without extension thereof after a 
grant or deed covering the possession and in- 
cluding other lands, while such possession un- 
der a title is not so effective without an exten- 
sion thereof after taking another deed or grant 
covering such possession and other lands. 
Smith v. Lee, 41 Tenn. 549, 1860 Tenn. LEXIS 
105 (1860); Bon Air Coal Land & Lumber Co. v. 
Parks, 94 Tenn. 263, 29 S.W. 130, 1894 Tenn. 
LEXIS 42 (1895); Elliott v. Cumberland Coal & 
Coke Co., 109 Tenn. 745, 71 S.W. 749, 1902 
Tenn. LEXIS 106 (1902). 

Where persons lived on a tract of land, and 
each claimed the particular land upon which he 
erected his improvements, understanding that 
each was holding for himself under the terms of 
the deed for the whole tract to their grantor, 
which was conditioned that he convey 500 acres 
to each of them, and understanding that each 
was to have a deed to his particular land, each 
making his improvements on the land for which 
he expected to receive a deed, and for which he 
afterwards did actually receive a deed, the 
occupancy of each of the persons was on his own 
account alone and in his own right, and, after 
the lapse of seven years, gave a possessory or a 
defensive right, to the land actually inclosed; 
and the continued possession of the parties for 
seven years subsequent to execution of their 
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respective deeds perfected the title of each to 
the extent of the boundaries set out in his deed. 
Inman v. Tucker, 138 Tenn. 512, 198 S.W. 247, 
1917 Tenn. LEXIS 60 (1917). 

Where one enters upon land without any 
claim of right he may not attach the period of 
such a possession with the time held under a 
subsequent deed to make out the seven years. 
Walsh v. Tipton, 183 Tenn. 28, 190 S.W.2d 294, 
1945 Tenn. LEXIS 270 (1945). 


15. —Constructive Possession Under As- 
surance of Title. 

Where a person, as a naked trespasser, en- 
tered upon a large tract of land of another, and 
inclosed and held adverse possession of a por- 
tion thereof for more than seven years, thus 
acquiring a possessory title to his actual inclo- 
sures, and thereafter obtained an entry for a 
larger portion of the land, including within the 
same his actual inclosure, and continued his 
adverse possession, without any extension of 
his boundaries, for more than seven years un- 
der the entry, he thereby acquired a possessory 
or defensive title, not only to the actual inclo- 
sure, but also to the extent of the boundaries of 
his entry. Bon Air Coal Land & Lumber Co. v. 
Parks, 94 Tenn. 263, 29 S.W. 130, 1894 Tenn. 
LEXIS 42 (1895); Elliott v. Cumberland Coal & 
Coke Co., 109 Tenn. 745, 71 S.W. 749, 1902 
Tenn. LEXIS 106 (1902); Bell v. North Ameri- 
can Coal & Coke Co., 155 F. 712, 1907 U.S. App. 
LEXIS 4671 (6th Cir. 1907); Breckenridge Can- 
nel Coal Co. v. Scott, 121 Tenn. 88, 114 S.W. 
930, 1908 Tenn. LEXIS 10 (1908); Kittel v. 
Steger, 121 Tenn. 400, 117 S.W. 500, 1908 Tenn. 
LEXIS 26 (1909). 

Where one is in the actual possession of a 
part of a tract of land under some character of 
assurance or claim of title, with boundaries 
defined by a written instrument, claiming to 
the extent of such defined boundaries, his ac- 
tual possession gives him a constructive posses- 
sion of the remaining part of the tract, and such 
constructive possession is superior to that 
which results merely from the ownership of the 
legal title, and is sufficient to put the statute of 
limitations in operation as to the entire tract. 
Green v. Cumberland Coal & Coke Co., 110 
Tenn. 35, 72 S.W. 459, 1902 Tenn. LEXIS 34 
(1903). 


16. —Constructive Possession Under Spe- 
cial Entry. 

A possession under an entry, although not an 
assurance of title, if sufficiently definite to point 
out the land intended to be appropriated, as a 
special entry does, will be protected under this 
section, and actual adverse possession of part 
will extend the constructive possession to the 
boundaries of such entry. Ramsey v. Monroe, 35 
Tenn. 329, 1855 Tenn. LEXIS 66 (1855); Meri- 
wether v. Vaulx, 37 Tenn. 300, 1858 Tenn. 
LEXIS 4 (1858); Sims v. Eastland, 40 Tenn. 368, 
1859 Tenn. LEXIS 102 (1859); Bon Air Coal 


LIMITATION OF ACTIONS 


528 


Land & Lumber Co. v. Parks, 94 Tenn. 263, 29 
S.W. 130, 1894 Tenn. LEXIS 42 (1895); Bell v. 
North American Coal & Coke Co., 155 F. 712, 
1907 U.S. App. LEXIS 4671 (6th Cir. 1907). 

Adverse possession of part of a tract of land, 
held under a special entry, though unsurveyed, 
extends to the boundaries thereof, provided the 
entry is sufficiently special to indicate clearly 
the land intended to be appropriated, and to 
enable the surveyor, from the face of the paper, 
to trace the lines with a compass, in accordance 
with its calls; and if such possession be contin- 
ued for seven years, the possessor will be pro- 
tected by the creation of a possessory right or 
defensive title, under this section, to the extent 
of the boundaries of such entry; but no absolute 
title is acquired by virtue of such entry and 
possession, under § 28-2-101, for the reason 
that a mere entry is no color or assurance of 
title purporting to convey an estate in fee. The 
fact that the possession is held for part of the 
time under the entry, and for part of the time 
under a grant, and by the enterer for part of the 
time, and by his conveyee for part of the time, 
after the issuance of the grant to the enterer, is 
immaterial. Ramsey v. Monroe, 35 Tenn. 329, 
1855 Tenn. LEXIS 66 (1855); Meriwether v. 
Vaulx, 37 Tenn. 300, 1858 Tenn. LEXIS 4 
(1858); Sims v. Eastland, 40 Tenn. 368, 1859 
Tenn. LEXIS 102 (1859); Bon Air Coal Land & 
Lumber Co. v. Parks, 94 Tenn. 263, 29 S.W. 130, 
1894 Tenn. LEXIS 42 (1895); Breckenridge 
Cannel Coal Co. v. Scott, 121 Tenn. 88, 114 S.W. 
930, 1908 Tenn. LEXIS 10 (1908). 

Where one in possession of land without color 
of title attorned to another who had made entry 
from the state of a definite tract, including that 
held by the person attorning and the latter 
agreed to hold possession of the whole for his 
landlord, it amounted to an abandonment of his 
own possession, and from that time his posses- 
sion was that of his landlord and referable to 
the entry, and extended to the whole tract, 
although there was no extension of his actual 
inclosure. Bell v. North American Coal & Coke 
Co., 155 F. 712, 1907 U.S. App. LEXIS 4671 
(6th Cir. 1907). 


17. —Unintentional Inclosures. 

The accidental inclosure of a small part of the 
tract of land of another, by the extension of 
inclosures or by separate and independent in- 
closures, but not intended to be on the other’s 
land, is not such adverse possession as will 
operate as constructive possession of the whole 
tract, nor to the extent of the possessor’s bound- 
aries under an inferior assurance of title, so as 
to perfect his title to the extent of his such 
boundaries; but such possession continued for 
seven years, under a mistaken belief of owner- 
ship, operates as adverse possession to the 
extent of the inclosures or actual possession, 
and creates in the possessor a defensive title to 
such possession. Gates v. Butler, 22 Tenn. 447, 
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1842 Tenn. LEXIS 121 (1842); Erck v. Church, 
87 Tenn. 575, 11 S.W. 794, 1889 Tenn. LEXIS 
11, 4 L.R.A. 641 (1889); Williams v. Hewitt, 128 
Tenn. 689, 164 S.W. 1198, 1913 Tenn. LEXIS 82 
(1913); Lemm v. Adams, 955 S.W.2d 70, 1997 
Tenn. App. LEXIS 281 (Tenn. Ct. App. 1997). 

A small extension of possession, made by a 
tenant under the direction of his landlord with 
the intention of establishing an adverse posses- 
sion, was adverse, though the tenant knew 
nothing of the intention of his landlord. Waddle 
v. Stuart, 36 Tenn. 534, 1857 Tenn. LEXIS 48 
(1857). 

The rule as to accidental inclosures operating 
as adverse possession is strictly limited to its 
facts, and is not to be applied when the fence or 
structure is not made by the possessory claim- 
ant but by the tenant of his adversary as a 
temporary one, without thought or intent of 
fixing a property line. Intent to be adverse is 
lacking. Buchanan v. Nixon, 163 Tenn. 364, 43 
S.W.2d 380, 1931 Tenn. LEXIS 124, 80 A.L.R. 
151 (1931). 

The rule is that where a purchaser of land 
accidentally or by mistake incloses a contigu- 
ous strip, believing that he is placing the fence 
on the boundary, and holds the inclosed strip 
for seven years, his possession is adverse, and 
will avail against the true owner. Peoples v. 
Hagaman, 31 Tenn. App. 398, 215 S.W.2d 827, 
1948 Tenn. App. LEXIS 101 (Tenn. Ct. App. 
1948); Liberto v. Steele, 188 Tenn. 529, 221 
S.W.2d 701, 1949 Tenn. LEXIS 371 (1949); 
Frumin v. May, 36 Tenn. App. 32, 251 S.W.2d 
314, 1952 Tenn. App. LEXIS 92 (1952). 

Adverse possession may be established by a 
person who possesses land between the actual 
property boundary and a fence upon another’s 
land even though the person possesses the land 
by mistake and even though the fence was not 
erected with the purpose of marking the true 
property boundary. Foster v. Hill, 510 S.W.2d 
520, 1973 Tenn. App. LEXIS 265 (Tenn. Ct. 
App. 1973). 


18. —Inclosure Impracticable. 

The inclosure of land is not necessary to 
establish adverse possession, where such inclo- 
sure would be impracticable, but adverse pos- 
session of such property may be established by 
such use and occupation as the land, from its 
situation, nature, and character, admits. 
Bensdorff v. Uihlein, 132 Tenn. 193, 177 S.W. 
481, 1915 Tenn. LEXIS 11, 2 A.L.R. 13864 
(1915). 

Where the owner and keeper of a storehouse 
paved a triangular lot, used mainly as a means 
of access to the storehouse, first with brick and 
then with granolithic paving, and maintained 
such pavement for more than seven years, his 
possession thereof was sufficiently open and 
notorious to give him the possessory title. 
Bensdorff v. Uihlein, 132 Tenn. 193, 177 S.W. 
481, 1915 Tenn. LEXIS 11, 2 A.L.R. 1364 
(1915). 
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A small triangular lot between two streets 
and a storehouse, which lot is principally valu- 
able as a means of access to the storehouse, is 
not susceptible of inclosure, because such inclo- 
sure would destroy its chief value. Inclosure 
will not be required unless it is practicable, and 
the land is practically susceptible of inclosure, 
and “susceptible,” in that rule, is not synony- 
mous with “possible.” Bensdorff v. Uihlein, 132 
Tenn. 193, 177 S.W. 481, 1915 Tenn. LEXIS 11, 
2 A.L.R. 1864 (1915). 


19. —Privity of Possession. 

Separate successive disseizins do not aid one 
another; and to connect them there must be 
privity of estate between the successive disseiz- 
ors, such as the relation of ancestor and heir, 
grantor and grantee, or devisor and devisee, or 
there must be some privity of contract. Heirs of 
Marr v. Gilliam, 41 Tenn. 488, 1860 Tenn. 
LEXIS 96 (1860); Baker v. Hale, 65 Tenn. 46, 
1873 Tenn. LEXIS 297 (1873); Nelson v. Trigg, 
72 Tenn. 701, 1880 Tenn. LEXIS 79 (1880); 
Erck v. Church, 87 Tenn. 575, 11 S.W. 794, 1889 
Tenn. LEXIS 11, 4 L.R.A. 641 (1889); Mc- 
Lemore v. Durivage, 92 Tenn. 482, 92 Tenn. 82, 
22 S.W. 207, 1893 Tenn. LEXIS 4 (1893); Fer- 
guson v. Prince, 1386 Tenn. 543, 190 S.W. 548, 
1916 Tenn. LEXIS 160 (1916). 

A parol bargain and sale of the possession of 
premises, held by actual adverse possession, 
followed by delivery thereof, will give rise to 
such privity of possession between such succes- 
sive occupants as will permit the last one to 
tack the possession of his predecessor to his, so 
as to make a continuous adverse possession. 
Rembert v. Edmondson, 99 Tenn. 15, 41 S.W. 
935, 1897 Tenn. LEXIS 2, 63 Am. St. Rep. 819 
(1897). 

Successive possessions, if consistent and un- 
der the same title, may be connected, so as to 
make out the time required to create the bar of 
the statute. Woodruff v. Roysden, 105 Tenn. 
491, 58 S.W. 1066, 1900 Tenn. LEXIS 96, 80 
Am. St. Rep. 905 (1900). 

A deed does not of itself create privity be- 
tween the grantor and the grantee as to land 
not described in the deed but occupied by the 
grantor in connection therewith, although the 
grantee enters into possession of the land not 
described and uses it in connection with that 
conveyed. Peoples v. Hagaman, 31 Tenn. App. 
398, 215 S.W.2d 827, 1948 Tenn. App. LEXIS 
101 (Tenn. Ct. App. 1948). 

The general rule that successive adverse pos- 
sessions cannot be tacked unless the possessors 
are connected by some form of legal privity is 
subject to exceptions. Peoples v. Hagaman, 31 
Tenn. App. 398, 215 S.W.2d 827, 1948 Tenn. 
App. LEXIS 101 (Tenn. Ct. App. 1948). 

No fatal gap between possessions was cre- 
ated by the conveyance of a lot to the defen- 
dants by their mother, where the parties be- 
lieved that the strip of land in dispute was 
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embraced in the lot when the deed was ex- 
ecuted, the disputed strip was clearly appurte- 
nant to the lot and necessary for its full use and 
enjoyment, and the parties were all members of 
the same household and continued to reside on 
the lot and to use the disputed strip in the same 
manner as before the deed was executed. 
Peoples v. Hagaman, 31 Tenn. App. 398, 215 
S.W.2d 827, 1948 Tenn. App. LEXIS 101 (Tenn. 
Ct. App. 1948). 

Under subsection (a) of this section the courts 
have held that a defendant in adverse posses- 
sion under any muniment of title, such as a 
parol sale or unrecorded deed, could hold to the 
extent of his boundaries set forth in his muni- 
ment of title against an attack by the holder of 
the legal title out of possession, even though 
the adverse possessor had actual possession to 
only part of the land covered by his muniment 
of title. Moore v. Brannan, 42 Tenn. App. 542, 
304 S.W.2d 660, 1957 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1957). 

Although separate successive disseizins do 
not aid one another in the absence of privity 
between the successive disseizors, successive 
possessions, if consistent and under the same 
title, may be connected so as to make out the 
time to create the bar of this section. Teeples v. 
Key, 500 S.W.2d 452, 1973 Tenn. App. LEXIS 
284 (Tenn. Ct. App. 1973). 


20. —Privity Between Husband and Wife. 

As a matter of law, the wife cannot tack her 
adverse possession to the previous adverse pos- 
session of her husband, in order to complete the 
statutory period. Tuggle v. Southern R. Co., 140 
Tenn. 275, 204 S.W. 857, 1918 Tenn. LEXIS 41 
(1918). 

The husband, on taking possession of land, 
without title, can validly, by oral agreement, 
transfer his possession to his wife, and her 
possession thereafter, though they lived to- 
gether, is available to her under her claim of 
adverse possession. Tuggle v. Southern R. Co., 
140 Tenn. 275, 204 S.W. 857, 1918 Tenn. LEXIS 
41 (1918). 

Evidence examined was sufficient to show 
title in widow by adverse possession after death 
of husband who had conveyed land reserving 
life estate in himself. Rhea v. Redus, 7 Tenn. 
App. 478, — S.W.2d —, 1928 Tenn. App. LEXIS 
68 (Tenn. Ct. App. 1928). 


21. —De Minimis Maxim Application. 

Doctrine of “de minimis non curat lex” would 
control contention as to area in rear of garage 
approximately two feet by four feet in area, 
which strip was shown to have been adversely 
held for only six years, or one year short of the 
statutory period. Peoples v. Hagaman, 31 Tenn. 
App. 398, 215 S.W.2d 827, 1948 Tenn. App. 
LEXIS 101 (Tenn. Ct. App. 1948). 


22. —Generally. 
To establish adverse possession, it must ap- 
pear by clear and positive proof that the pos- 
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session was open, notorious, continuous, and 
adverse for the required time, and where an old 
fence row had not been mutually recognized as 
the true boundary line, it does not become so by 
adverse possession. Mathis v. Campbell, 22 
Tenn. App. 40, 117 S.W.2d 764, 1938 Tenn. App. 
LEXIS 3 (Tenn. Ct. App. 1938). 


23. —Actual Occupancy Not Necessary. 

Actual residence on or occupancy of the 
premises is not always necessary to establish 
possession sufficient to start operation of stat- 
ute, provided there be such use of it open, 
notorious and continuous, as the situation, na- 
ture and character of the property is capable of. 
Moffitt v. Meeks, 29 Tenn. App. 609, 199 S.W.2d 
463, 1946 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1946). 


24. —Moving Tools Into House. 

Where record showed that house was unfit 
for occupancy as a home, but defendant took 
possession by moving tools there for purpose of 
repairing it and this was known to owner the 
possession amounted to such actual and ad- 
verse possession as to sustain defense of ad- 
verse possession under this section. Moffitt v. 
Meeks, 29 Tenn. App. 609, 199 S.W.2d 463, 
1946 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1946). 


25. —Building Garage and Driveway. 

The construction of a garage and the grading 
and using of a well-defined driveway are effec- 
tive in giving notice to the true owner of an 
adverse use of his property. It is not essential 
that defendants be challenged during the seven 
years’ adverse possession and their rights 
maintained against the claim of the true owner. 
Peoples v. Hagaman, 31 Tenn. App. 398, 215 
S.W.2d 827, 1948 Tenn. App. LEXIS 101 (Tenn. 
Ct. App. 1948). 

Statute of limitations did not bar a homeown- 
ers association’s claim as to an encroachment 
created when a neighboring property owner 
built a driveway on the association’s property 
because the owner did not present clear and 
convincing proof of exclusive possession of the 
property upon which the driveway encroached 
for the requisite period of time in that there 
was conflicting testimony as to who maintained 
the property. Franklin Square Towne Home- 
owners Ass'n v. Kyles, — S.W.3d —, 2017 Tenn. 
App. LEXIS 300 (Tenn. Ct. App. May 10, 2017). 


26. —Cutting Timber and Paying Taxes. 

Cutting timber on lands from time to time, 
and paying taxes thereon, did not constitute 
adverse possession. Call v. Cozart, 48 S.W. 312, 
1898 Tenn. Ch. App. LEXIS 77 (1898). 


27. —Agent Licensees or Tenants. 

Adverse possession through a licensee is the 
same as adverse possession through and by the 
claimant; what a claimant can do himself, he 
can do by an agent licensee or tenant. Hight- 
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ower v. Pendergrass, 662 S.W.2d 932, 1983 
Tenn. LEXIS 734 (Tenn. 1983). 


28. —Encroachment by Building. 

Where plaintiff sought damages and execu- 
tion of a quitclaim deed against defendants, 
alleging that ownership of a strip of land upon 
which plaintiffs building encroached now be- 
longed to plaintiff, the applicable statute of 
limitations was the seven-year period of this 
section, which applies in cases of adverse pos- 
session without color of title, and not § 28-3- 
105, the three-year statute of limitations for 
injuries to real property. Cross v. McCurry, 859 
S.W.2d 349, 1993 Tenn. App. LEXIS 335 (Tenn. 
Ct. App. 1993). 

Statute of limitations barred a homeowners 
association’s claim as to an encroachment cre- 
ated by a neighboring property owner’s air 
conditioning pads and air conditioning units 
because the property upon which the air condi- 
tioners were actually placed appeared to have 
been in actual, adverse, continuous, exclusive, 
open and notorious use for the requisite num- 
ber of years. Franklin Square Towne Homeown- 
ers Ass'n v. Kyles, — S.W.3d —, 2017 Tenn. App. 
LEXIS 300 (Tenn. Ct. App. May 10, 2017). 


29. Possessory or Defensive Title — Ac- 
quiring. 

Although the chancellor erred by failing to 
grant a motion to amend before entering judg- 
ment to add an alternative theory of defensive 
adverse possession under T.C.A. § 28-2-102 
and T.C.A. § 28-2-103, the error was harmless 
because the Tennessee supreme court held that 
the neighboring land owner had acquired title 
by common law adverse possession. Cumulus 
Broadcasting, Inc. v. Shim, 226 S.W.3d 366, 
2007 Tenn. LEXIS 371 (Tenn. Apr. 27, 2007). 


30. —Original Permissive Occupancy. 

The erection of a milldam upon the lands of 
another, originally made under oral license or 
permission, but maintained and used for more 
than seven years under a continuous and ad- 
verse holding, constitutes a possessory or de- 
fensive title at law, which may be protected in 
equity against invasion. Heiskell v. Cobb, 58 
Tenn. 638, 1872 Tenn. LEXIS 313 (1872). 


31. —Possession Beyond Grant. 


Where a younger grant called for the line of 


an older grant, and a dispute arose as to the 
boundary line between the two grants or tracts, 
and the claimant under the older grant had 
been in the possession of the disputed part, for 
more than seven years before the ejectment 
suit was brought against him by the claimant 
under the younger grant, though such posses- 
sion was beyond the true line of the older grant, 
it created in the possessor a possessory right or 
defensive title which was a bar to the plaintiffs 
action. Hightower v. Smith, 15 Tenn. 500, 1835 
Tenn. LEXIS 35 (1835); Tilghman v. Baird, 34 
Tenn. 196, 1854 Tenn. LEXIS 32 (1854). 
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32. —Possession Less than Extent of 
Boundaries. 

Subsection (b) of this section came into the 
Code by the 1950 amendment and since the 
effective date of the amendment an adverse 
holder could only defeat the suit of the holder of 
the legal title to the extent of the actual posses- 
sion of the adverse holder and not to the extent 
of the boundaries set forth in the muniment of 
title under which the adverse holder claimed 
the right to possession when the adverse holder 
had actual possession of only a part of the land 
covered by his muniment of title, when the 
muniment of title of the adverse holder was 
“duly recorded in the county in which the 
lands” were located. Moore v. Brannan, 42 
Tenn. App. 542, 304 S.W.2d 660, 1957 Tenn. 
App. LEXIS 97 (Tenn. Ct. App. 1957). 


33. —Possession Under Parol Purchase. 

Where the purchaser of land under a parol 
contract has held the adverse possession for 
seven years, he will be protected against the 
vendor’s action of ejectment to the extent of the 
land in his actual possession. James v. Patter- 
son’s Lessee, 31 Tenn. 309, 1851 Tenn. LEXIS 
74 (1851); Slatton v. Tennessee C., I. & R. Co., 
109 Tenn. 415, 75 S.W. 926, 1902 Tenn. LEXIS 
85 (1902); Gaylor v. Gaylor, 1 Tenn. App. 645, — 
S.W. —, 1926 Tenn. App. LEXIS 7 (Tenn. Ct. 
App. 1926). 

A party in possession of land under a parol 
contract of purchase is not a trespasser. He has 
a colorable, descendible, alienable, and devis- 
able title. There exists between him and his 
vendor and his alienee, devisee, or heir such 
privity as to authorize the connection of their 
possessions, so as to create a defensive title 
under this section and to bar the true owner. 
Baker v. Hale, 65 Tenn. 46, 1873 Tenn. LEXIS 
297 (1873); Brown v. Watkins, 98 Tenn. 454, 40 
S.W. 480, 1896 Tenn. LEXIS 239 (1897). 

A purchaser, in possession of land under a 
parol contract, is not holding the possession for 
his vendor, so as to make out the latter’s title, 
but for himself. Slatton v. Tennessee C., I. & R. 
Co., 109 Tenn. 415, 75 S.W. 926, 1902 Tenn. 
LEXIS 85 (1902). 

A parol sale is only voidable and not void, and 
under this section seven years adverse posses- 
sion by a parol vendee cuts off the right of the 
parol vendor to repudiate the sale and recover 
possession of the land but it is believed that it 
neither passes title upon which an ejectment 
suit can be maintained, or cuts off the right of 
the parol vendor to set up the statute of frauds 
as a defense to a suit by the parol vendee to 
compel specific performance of the parol sale by 
the execution to him of a deed. Wilburn v. 
Kingsley, 3 Tenn. App. 88, — S.W. —, 1926 
Tenn. App. LEXIS 74 (Tenn. Ct. App. 1926). 


34. —Possession Under Parol Gift. 
Adverse possession under a parol gift, contin- 
ued for seven years, will protect the possessor 
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to the extent of his inclosure or actual posses- 
sion. Haynes v. Jones, 39 Tenn. 372, 1859 Tenn. 
LEXIS 228 (1859); Keys v. Keys, 58 Tenn. 425, 
1872 Tenn. LEXIS 280 (1872); O’Neal v. 
Breecheen, 64 Tenn. 604, 1875 Tenn. LEXIS 
137 (1875); Jordan v. Maney, 78 Tenn. 135, 1882 
Tenn. LEXIS 154 (1882); Choate v. Sewell, 142 
Tenn. 487, 221 S.W. 190, 1919 Tenn. LEXIS 76 
(1919); Gaylor v. Gaylor, 1 Tenn. App. 645, — 
S.W. —, 1926 Tenn. App. LEXIS 7 (Tenn. Ct. 
App. 1926); Marks v. Rosenbloom, 2 Tenn. App. 
180, — S.W. —, 1926 Tenn. App. LEXIS 19 
(Tenn. Ct. App. 1926). 

Where one goes into possession of land under 
parol donation, he occupies the same relation in 
respect to his possession as a purchaser by 
parol. Inman v. Tucker, 138 Tenn. 512, 198 S.W. 
247, 1917 Tenn. LEXIS 60 (1917). 

Despite § 29-2-101(4), which requires trans- 
fer of real estate to be in writing signed by the 
transferrer, a parol gift of land coupled with an 
entry by the donee and adverse possession by 
him for more than seven years will vest him 
with a possessory or defensive right to the land, 
under this section. Choate v. Sewell, 142 Tenn. 
487, 221S.W. 190, 1919 Tenn. LEXIS 76 (1919). 

The action of ejectment is a repudiation of the 
parol gift, but the action must be brought 
before the expiration of seven years of adverse 
possession. Marks vy. Rosenbloom, 2 Tenn. App. 
180, — S.W. —, 1926 Tenn. App. LEXIS 19 
(Tenn. Ct. App. 1926); Tharpe v. McAuley, 3 
Tenn. App. 18, — S.W. —, 1926 Tenn. App. 
LEXIS 67 (Tenn. Ct. App. 1926). 

This section applies to a parol gift of land 
where the donee has entered into possession 
with the donor’s knowledge and is claiming 
adversely and to all the land embraced in the 
parol gift, whether it is under inclosure or not, 
the statute running against the right of repu- 
diation. McGammon v. Brooks, 17 Tenn. App. 
339, 67 S.W.2d 173, 1933 Tenn. App. LEXIS 67 
(Tenn. Ct. App. 1933). 

A parol gift of land coupled with an entry by 
the donee and adverse possession by him for 
more than seven years will vest him with a 
possessory or defensive right to the land, how- 
ever such a donee has the burden of proving by 
evidence entirely satisfactory, not only the gift 
to show adverse claim but also his adverse 
possession. Mercy v. Miller, 25 Tenn. App. 621, 
166 S.W.2d 628, 1942 Tenn. App. LEXIS 25 
(Tenn. Ct. App. 1942). 


35. —Parol License. 

Possession originally taken under parol li- 
cense or permission, and continued adversely 
for seven years, will create a possessory or 
defensive title which will enable the possessor 
to defend his possession, and to protect it from 
invasion by bill in equity. Heiskell v. Cobb, 58 
Tenn. 638, 1872 Tenn. LEXIS 313 (1872); 
Bloomstein v. Clees Bros., 3 Cooper’s Tenn. Ch. 
433 (1877). 
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36. —Possession Under Void Deed. 

Where husband sold wife’s land and pur- 
chaser took possession and retained it for more 
than seven years before the death of the wife, it 
was a complete bar to an ejectment action, and 
also barred heirs who did not bring suit until 
after three years from the date of the wife’s 
death. Cooper v. Wills, 1 Shan. 391 (1875). 


37. —Regaining Possession After Extin- 
guishment of Title by Adverse Pos- 
session. 

Adverse possession of a part of the interfer- 
ence or conflict between two grants, com- 
menced by the elder grantee and held for more 
than seven years, after his title had been extin- 
guished by the previous adverse possession of 
the younger grantee, who had thus acquired an 
indefeasible title in fee simple to the whole 
interference or conflict, cannot neutralize such 
acquired title of the younger grantee to the 
whole interference or conflict, in which he con- 
tinued his prior possession, but merely oper- 
ates to restore to such elder grantee a defensive 
title to the extent of his inclosures or actual 
possession. Waddle v. Stuart, 36 Tenn. 534, 
1857 Tenn. LEXIS 48 (1857); Cooper v. Great 
Falls Cotton Mills Co., 94 Tenn. 588, 30 S.W. 
353, 1894 Tenn. LEXIS 72 (1895). 


38. —Judgment Debtor in Possession Af- 
ter Sale. 

Whether the purchaser of land at a sheriff's 
sale obtains a conveyance from the sheriff or 
not is wholly immaterial so far as respects the 
operation of the statutes of limitation in favor 
of the judgment debtor remaining in posses- 
sion, and claiming to hold adversely, in point of 
fact, to the title, acquired by the purchaser; and 
the judgment debtor’s adverse possession for 
seven years bars the action of the purchaser, 
though it be brought within seven years from 
the execution of the sheriffs deed. Keaton v. 
Thomasson’s Lessee, 32 Tenn. 138, 1852 Tenn. 
LEXIS 34 (1852). 


39. —Unregistered Deed. 

Adverse possession of land under an unreg- 
istered deed for more than seven years creates 
a good defensive title. Kittel v. Steger, 121 
Tenn. 400, 117 S.W. 500, 1908 Tenn. LEXIS 26 
(1909). 


40. —Vendee’s Possession. 

As between vendor and vendee, the vendee’s 
possession under vendor’s title bond is adverse 
to a right of possession in the vendor, and the 
vendee’s possession for seven years will protect 
him against any possessory action by the ven- 
dor, not only in his actual inclosures, but to the 
extent of the boundaries defined in the title 
bond. Brown v. Johnson, 20 Tenn. 261, 1839 
Tenn. LEXIS 45 (1839); Lincoln v. Purcell, 39 
Tenn. 148, 1858 Tenn. LEXIS 267 (1858); 
Gudger v. Barnes, 51 Tenn. 570, 1871 Tenn. 
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LEXIS 207 (1871); Corder v. Dolin, 63 Tenn. 
238, 1874 Tenn. LEXIS 237 (1874); Ellege v. 
Cooke, 73 Tenn. 622, 1880 Tenn. LEXIS 194 
(1880). 

The claim and possession of the vendee is 
adverse to the vendor, whether the contract of 
sale be in writing or parol, valid or invalid. 
Redmond v. Bowles, 37 Tenn. 547, 1858 Tenn. 
LEXIS 60 (1858); Ellege v. Cooke, 73 Tenn. 622, 
1880 Tenn. LEXIS 194 (1880); Slatton v. Ten- 
nessee C., I. & R. Co., 109 Tenn. 415, 75 S.W. 
926, 1902 Tenn. LEXIS 85 (1902). 

The vendee under an unregistered title bond, 
and like conveyance of part of a tract of land, 
pending payment of purchase money, having 
possession seven years, will be protected in his 
defensive possessory right, against the judg- 
ment creditor of his vendor, seeking to subject 
the land to satisfaction of his claim. Moore v. 
Dinning, 158 Tenn. 374, 13 S.W.2d 798, 1928 
Tenn. LEXIS 165 (1929). 


41. —Tax Sale Purchase. 

This statute of limitations is not applicable 
where possession of land is based solely on the 
strength of a purchase at a tax sale, since even 
if the sale is void, the possession is not adverse 
but under, and in privity with, and by succes- 
sion to the estate and title of the debtor. Hunt v. 
Liles, 35 Tenn. App. 178, 243 S.W.2d 149, 1950 
Tenn. App. LEXIS 132 (Tenn. Ct. App. 1950). 


42. —Donee Under Parol Gift. 

Adverse possession by donee for requisite 
period entitles him to protection of this section. 
McGammon vy. Brooks, 17 Tenn. App. 339, 67 
S.W.2d 173, 1933 Tenn. App. LEXIS 67 (Tenn. 
Ct. App. 1933). 


43. —Partnership Land Division. 

Where partnership land is divided and the 
parties acquiesce in the division and take pos- 
session, one who holds continuous adverse pos- 
session of the land allotted to him for more than 
seven years before suit is brought, an indefea- 
sible title is vested in him. Fisher v. Loague, 3 
Shan. 123 (1882). 


44, —Possession Between Cotenants. 

Actual ouster must be clearly established in 
order to give effect of the statute of limitations 
in favor of one tenant in common against an- 
other. Valley v. Lambuth, 1 Tenn. App. 547, — 
S.W. —, 1925 Tenn. App. LEXIS 74 (Tenn. Ct. 
App. 1925). 


45. —Successive Possessions of Tenants. 

The possessions of successive tenants under 
a landlord, claiming title by entry only, may be 
connected so as to create the bar under this 
section, and to create in the landlord a defen- 
sive title to the extent of the boundaries of the 
entry. Sims v. Eastland, 40 Tenn. 368, 1859 
Tenn. LEXIS 102 (1859); Kittel v. Steger, 121 
Tenn. 400, 117 S.W. 500, 1908 Tenn. LEXIS 26 
(1909). 
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It can make no difference how many tenants 
there may have been, if they succeed each 
other, so as to leave no hiatus, where all en- 
tered and occupied under the same title. Sims v. 
Eastland, 40 Tenn. 368, 1859 Tenn. LEXIS 102 
(1859). 


46. —Against Remaindermen. 

The rule that a life tenant under an instru- 
ment cannot hold adversely to persons named 
remaindermen in that instrument did not ap- 
ply to remaindermen under a deed whose claim 
to a right of immediate possession was founded 
upon a will in which they were not remainder- 
men, and to which the life tenant was a 
stranger. West v. Moore, 193 Tenn. 431, 246 
S.W.2d 74, 1952 Tenn. LEXIS 309 (1952). 

Where a life tenant conveyed fee simple to his 
brother in 1968, the deed was recorded in 1991, 
and the life tenant died in 1996, the trial court 
erred in finding that the brother owned the 
property by seven years of adverse possession 
because the possession was not adverse as to 
the remaindermen until the death of the life 
tenant in 1996, not on the recording of the deed 
in 1991 because that did not given notice which 
clearly conveyed to the remaindermen that the 
property was held or claimed adversely and not 
under the life tenancy, and the remaindermen’s 
suit was timely filed in 2001. Brown v. Seal, 179 
S.W.3d 481, 2005 Tenn. App. LEXIS 231 (Tenn. 
Ct. App. Apr. 21, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 977 (Tenn. 2005) 


47. Estates Acquired. 


48. —Interest in Realty Covered. 

Action to recover any interest in realty is 
barred. Tharpe v. McAuley, 3 Tenn. App. 18, — 
S.W. —, 1926 Tenn. App. LEXIS 67 (Tenn. Ct. 
App. 1926). 

Trial court erred in granting a neighboring 
property owner a perpetual easement for the 
use of a driveway when the owner built a 
driveway that encroached on the property of a 
homeowners association because the evidence 
preponderated against the trial court’s finding 
that the removal of the encroaching driveway 
would have undermined the value of both par- 
cels. The homeowners association was, there- 
fore, entitled to remove the encroaching drive- 
way. Franklin Square Towne Homeowners 
Ass’n v. Kyles, — S.W.3d —, 2017 Tenn. App. 
LEXIS 300 (Tenn. Ct. App. May 10, 2017). 


49. —Railroad Right-of-Way. 

Arailroad right-of-way conveyed to it in fee is 
barred by possession adverse to the railroad 
company for seven years. Southern R. Co. v. 
Forrest, 13 Tenn. App. 547, — S.W.2d —, 1931 
Tenn. App. LEXIS 94 (Tenn. Ct. App. 1931). 


50. —Life Estate. 

Where testator devised life estate to wife 
with remainder to children, when in fact testa- 
tor had only life estate under deed granting 
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remainder to children upon his death, children 
were precluded under this section from assert- 
ing remainder interests during life estate be- 
cause wife had enjoyed exclusive control, do- 
minion and possession of land for more than 
seven years after testator’s death, thus acquir- 
ing life estate. West v. Moore, 193 Tenn. 431, 
246 S.W.2d 74, 1952 Tenn. LEXIS 309 (1952). 


51. Against Whom Statute Runs. 


52. —Heirs. 

If this statute begins to run against the 
parent it will continue to run against the heirs. 
Green v. Greer, 29 Tenn. App. 586, 198 S.W.2d 
822, 1946 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
1946). 


53. —Persons Ignorant of Title. 

Where complainants, by virtue of a recorded 
deed, became the owners of land and entitled to 
its possession eleven years before they com- 
menced a suit for partition, their neglect and 
consequent failure to discover the existence of 
the cause of action within the statutory limita- 
tion did not prevent the running of the statute, 
there being no fraudulent concealment. West v. 
Moore, 193 Tenn. 431, 246 S.W.2d 74, 1952 
Tenn. LEXIS 309 (1952). 


54. —Grantor’s Mental Incapacity. 

This section barred action brought by adult 
to invalidate deeds on grounds of grantor’s 
mental incapacity. Green v. Greer, 29 Tenn. 
App. 586, 198 S.W.2d 822, 1946 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1946). 


55. Constructive Trusts. 

A constructive trustee may not invoke the bar 
of § 28-2-102 or this section to the detriment of 
the beneficiaries of the constructive trust. Tan- 
ner v. Tanner, 698 S.W.2d 342, 1985 Tenn. 
LEXIS 565 (Tenn. 1985). 


56. Possessory Title — Protection Against 
Trespass. 

One who has possessory title by adverse 
possession is entitled to an injunction restrain- 
ing a railroad company from trespassing by 
entering and destroying her house, without 
compensation. Tuggle v. Southern R. Co., 140 
Tenn. 275, 204 S.W. 857, 1918 Tenn. LEXIS 41 
(1918). 


57. Accrual of Limitations. 


58. —Sheriff’s Sale. 

A sheriffs deed relates to the date of the sale, 
and vests title in the purchaser from that time, 
so that his adverse possession in the interme- 
diate period before the execution of the sheriff's 
deed may be connected with or added to such 
possession after the sheriffs deed, so as to 
make out the period of the bar of the statute. 
Porter’s Lessee v. Cocke, 7 Tenn. 29, 7 Tenn. 30, 
1823 Tenn. LEXIS 2 (1823); Mulloy v. Paul, 2 
Cooper’s Tenn. Ch. 156 (1874); Tennessee & P. 
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R. Co. v. Mabry, 85 Tenn. 47, 1 S.W. 511, 1886 
Tenn. LEXIS 10 (1886). 


59. —Time of Possession. 

Statute begins to run from the time of taking 
adverse possession of the land. Moffitt v. Meeks, 
29 Tenn. App. 609, 199 S.W.2d 463, 1946 Tenn. 
App. LEXIS 97 (Tenn. Ct. App. 1946). 


60. —As Between Cotenants. 

Where will of tenant in common devised all of 
his real estate to heirs but will was not recorded 
where land held in cotenancy was located stat- 
ute of limitations did not start to run as against 
heirs of cotenant until devisees under will 
transferred land to third parties. Woods v. Rich- 
ardson, 190 Tenn. 662, 231 S.W.2d 340, 1950 
Tenn. LEXIS 590 (1950). 


61. —Counterclaims. 

Although defendant did not file his counter- 
claim and cross-claim until April 1992, more 
than seven years after the accrual of his cause 
of action, he was given the benefit of the plain- 
tiffs October 1990 filing pursuant to § 28-1- 
114. Defendant’s claims were, therefore, not 
barred by this section, although they were 
asserted outside of the applicable seven-year 
period. Cross v. McCurry, 859 S.W.2d 349, 1993 
Tenn. App. LEXIS 335 (Tenn. Ct. App. 1993). 


62. Pleading. 

Where a claim of adverse possession is inter- 
posed merely as a defense the statute must be 
specifically pleaded to be available. Moore v. 
Brannan, 42 Tenn. App. 542, 304 S.W.2d 660, 
1957 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1957). 


63. —Facts. 

While the exact language of the statute need 
not be used in pleading limitation, the particu- 
lar defense must be expressly stated, and noth- 
ing left to conjecture. The particular statute 
must be designated. Merely setting forth pos- 
session for 20 years without facts showing it 
adverse is insufficient. Ferring v. Fleischman, 
39 S.W. 19, 1896 Tenn. Ch. App. LEXIS 79 
(1896). 


64. —Necessity. 

The statute of limitation goes only to the 
remedy, the rule in an action at law to be that 
the statute must be pleaded. Barnes v. Louis- 
ville & N.R.R., 3 Shan. 15 (1878). 

Where the defense is that of a mere posses- 
sory right, the defense of the seven year statute 
of limitations must be pleaded. Southern Iron 
& Coal Co. v. Schwoon, 124 Tenn. 176, 185 S.W. 
785, 1910 Tenn. LEXIS 51 (1911). 

Where party did not specifically plead de- 
fense of adverse possession under unregistered 
deed it was not available to him. Jones v. 
Mosley, 29 Tenn. App. 559, 198 S.W.2d 652, 
1946 Tenn. App. LEXIS 91 (Tenn. Ct. App. 
1946). 
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Where the defense is merely of a possessory 
right unaided by title or color of title the de- 
fense of seven years adverse possession must be 
specially pleaded either in the answer or by 
separate pleading, and while it is not necessary 
to plead the exact language of the statute, the 
defense should be expressly pleaded in lan- 
guage sufficient to remove any reasonable 
doubt that the pleader is relying upon his 
possessory rights. Peoples v. Hagaman, 31 
Tenn. App. 398, 215 S.W.2d 827, 1948 Tenn. 
App. LEXIS 101 (Tenn. Ct. App. 1948). 


65. —Sufficient Plea. 

A plea which asserted that defendants and 
those through whom they claimed had been in 
possession of the property in question by virtue 
of their title and “by right of possession for 
more than 21 years,” and then set up defen- 
dants’ rights under the statute of limitations of 
seven years, did not exclude a defense of seven 
years’ adverse possession based purely upon an 
adverse holding without title, especially where 
the plaintiff treated the answer as raising a 
defense under this section in the trial court, 
and the issue of adverse possession was fully 
developed in the taking of proof. Peoples v. 
Hagaman, 31 Tenn. App. 398, 215 S.W.2d 827, 
1948 Tenn. App. LEXIS 101 (Tenn. Ct. App. 
1948). 


66. Trial. 


67. —Burden of Proof. 

Claimant under gift has burden of proving by 
satisfactory evidence not only the gift, but also 
the adverse possession, so as to show that the 
holding was adverse. Mercy v. Miller, 25 Tenn. 
App. 621, 166 S.W.2d 628, 1942 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. 1942). 


68. —Evidence — Sufficiency. 

Plea of defendant of title and by right of 
possession for more than 21 years was suffi- 
cient, it appearing that the issue of adverse 
possession was fully developed in the taking of 
proof. Peoples v. Hagaman, 31 Tenn. App. 398, 
215 S.W.2d 827, 1948 Tenn. App. LEXIS 101 
(Tenn. Ct. App. 1948). 

Where there was no deed to the lot in ques- 
tion proof failed to establish a possessory right 
under this section. Eckhardt v. Eckhardt, 438 
Tenn. App. 1, 305 S.W.2d 346, 1957 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1957). 


69. Abandonment of Possessory Right. 

The constructive possession of land is depen- 
dent upon title; and, therefore, where a pos- 
sessor, after acquiring a possessory right, aban- 
dons the possession, or the minor heirs of such 
deceased possessor abandon the possession, the 
constructive possession does not remain with 
him or his heirs, but reverts to the owner of the 
title. Brown v. Watkins, 98 Tenn. 454, 40 S.W. 
480, 1896 Tenn. LEXIS 239 (1897). 
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Abandonment of a possessory right, to bring 
about a loss of the right, must be shown by 
clear, unmistakable acts indicating a purpose 
to repudiate ownership. Phy v. Hatfield, 122 
Tenn. 694, 126 S.W. 105, 1909 Tenn. LEXIS 41, 
135 Am. St. Rep. 888 (1910). 

Before defensive right under a parol gift has 
ripened, there may be termination or abandon- 
ment, by the donee, or the donor’s reentry or 
suit. Bailey ex rel. State v. Henry, 125 Tenn. 
390, 143 S.W. 1124, 1911 Tenn. LEXIS 35 
(Tenn. Dec. 1911). 


70. Transfer in Fraud of Creditors. 

Where a speculator in the commodities mar- 
ket transferred real and personal property to 
his wife and subsequently became bankrupt, it 
not having been shown that he was insolvent at 
the time of such transfers, and his creditors did 
not challenge such transfers until 13 years 
later when they contended the transfers were 
fraudulent under §§ 64-301 (now § 66-3-101), 
64-313 (now § 66-3-306) and 64-314 (now § 66- 
3-307) in view of the speculative nature of the 
transferor’s business, the court held it unnec- 
essary to decide this contention on the merits 
since the claim was barred by either the equi- 
table doctrine of laches or by the limitation of 
actions provisions of §§ 28-2-103, 28-3-109 and 
28-3-110. Louis Dreyfus Corp. v. Butler, 496 
F.2d 806, 1974 U.S. App. LEXIS 8973 (6th Cir. 
Tenn. 1974). 

Although a Chapter 7 trustee’s claims seek- 
ing avoidance under 11 U.S.C. § 548 and the 
Tennessee Uniform Fraudulent Transfer Act of 
transfers a debtor made to her daughter in 
2007 and 2008 were time-barred, the trustee’s 
claims seeking avoidance of those transfers 
under 11 U.S.C. § 544 and T.C.A. § 66-3-101 
were not time-barred because T.C.A. § 28-2- 
103 allowed claims for recovery of real property 
under § 66-3-101 to be filed within seven years; 
however, there were issues of fact concerning 
the debtor’s intent in transferring fifteen 
houses to her daughter which precluded the 
court from granting summary judgment to the 
trustee or the daughter on the trustee’s claims 
seeking avoidance of the transfers. Paris v. 
Walker (In re Walker), — B.R. —, 2017 Bankr. 
LEXIS 929 (Bankr. E.D. Tenn. Apr. 3, 2017). 


71. Rights-of-Way. 

A suit by person having right-of-way to abate 
an adverse use must be brought within seven 
years from the time the cause of action arose or 
the right of action is barred; in the interim 
period of time between the seven years and 20 
years, if the adverse holding ceases, the person 
who has the right-of-way may resume his use, 
as the right-of-way still exists, on the other 
hand he may not bring an action to abate the 
adverse use during that period and if the ad- 
verse use continues for 20 years, the right-of- 
way is extinguished. Shearer v. Vandergriff, 
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661 S.W.2d 680, 1983 Tenn. LEXIS 737 (Tenn. 
1983). 
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28-2-104. Application to school lands. 
Sections 28-2-101 — 28-2-103 do not apply to lands, tenements, or heredita- 


ments reserved for the use of schools. 


History. 

Code 1858, § 2766 (deriv. Acts 1819, ch. 28, 
§ 3); Shan., § 4459; Code 1932, § 8585; T.C.A. 
(orig. ed.), § 28-204. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, § 55. 


Law Reviews. 
Adverse Possession and the Presumption of 
Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 
History of the Adverse Possession Statutes of 
Tennessee (R. D. Cox), 6 Mem. St. U.L. Rev. 
673. 


NOTES TO DECISIONS 


1. Lands Covered. 

This exception does not apply to lands held 
by a school under the state’s grant, for such 
lands are not “reserved for the use of schools.” 
The exception applies to the lands required by 
the Act of Congress of 1806 to be reserved and 
appropriated for the benefit of colleges, acad- 


emies, and schools. Sampson v. Lessee Univer- 
sity of Nashville, 32 Tenn. 600, 1853 Tenn. 
LEXIS 89 (1853); Puckett v. State, 33 Tenn. 
355, 1853 Tenn. LEXIS 54 (1853), superseded 
by statute as stated in, Armstrong v. Pilot Life 
Ins. Co., 656 S.W.2d 18, 1983 Tenn. App. LEXIS 
716 (Tenn. Ct. App. 1983). 


28-2-105. Adverse possession — Assurance of title. 


Any person holding any real estate or land of any kind or any legal or 
equitable interest therein, and such person and those through whom such 
person claims having been in adverse possession of same for seven (7) years, 
where the real estate is held and claimed by such person or those through 
whom such person claims by a conveyance, devise, grant, a decree of a court of 
record, or other assurance of title purporting to convey an estate in fee, and 
such conveyance, devise, grant, or other assurance of title, has been recorded 
in the register’s office of the county in which the land lies for a period of thirty 
(30) years or more or such decree entered on the minutes of such court for a 
period of thirty (30) years or more, is vested with an absolute and indefeasible 


title to such real estate or interest therein. 


History. 

Actsi/ 1923, ch. 7007-8 len Shang toupps 
§ 4460a1; Code 1932, § 8586; T.C.A. (orig. ed.), 
§ 28-205. 


Cross-References. 

Adverse possession generally, §§ 28-2-101 — 
28-2-103. 

Presumption as to deed registered for 20 
years, § 66-26-106. 

Presumption as to deeds by attorney after 20 
years’ registration, §§ 66-26-108, 66-26-109. 

Presumption as to subscription after 30 
years’ registration, § 66-26-107. 

Statute not suspended by disability, § 28-1- 
107. 


Section to Section References. 
This section is referred to in §§ 28-1-107, 
28-2-106, 28-2-107. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, §§ 3, 14, 29, 30, 51, 56, 57, 
63. 


Law Reviews. 

Adverse Possession Against Tenants in Com- 
mon in Tennessee (Eston Wycliffe Orr), 37 
Tenn. L. Rev. 776. 

Adverse Possession and the Presumption of 
Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 

Champerty as We Know It (R.D. Cox), 13 
Mem. St. U.L. Rev. 139 (1983). 
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Survey of Tennessee Property Law, IV. Trans- 
fers of Land (Beverly A. Rowlett), 48 Tenn. L. 
Rev. 72. 
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The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


Analysis 


. Indefeasible Title Acquisition. 

. —Generally. 

. —Against State. 

. —Against Minors. 

—Against Divorced Spouse. 

. —Against Person Under Disability. 
. —Against Cotenants. 

. —Rights of Remaindermen. 

. —Rights of Reversioner. 

10. Exceptions to Statute — Burden of Proof. 
11. Assurance of Title. 

12. Construction with Other Sections. 


OONMBWMPR WHE 


1. Indefeasible Title Acquisition. 

A deed absolute on its face may be shown to 
be a mortgage but this cannot be done after a 
lapse of 30 years. Savely v. Bridges, 57 Tenn. 
App. 372, 418 S.W.2d 472, 1967 Tenn. App. 
LEXIS 235 (Tenn. Ct. App. 1967). 


2. —Generally. 

A railway company is barred from recovering 
possession of a portion of its right-of-way in 
which it owned the fee, where for more than 83 
years it had permitted the adverse occupation 
of another. Southern R. Co. v. Forrest, 13 Tenn. 
App. 547, — S.W.2d —, 1931 Tenn. App. LEXIS 
94 (Tenn. Ct. App. 1931). 

Kjectment suit by heirs of original owner 
under grant filed over 80 years after tax deed 
issued under which defendants claimed was 
barred. Schooler v. Birge, 51 F. Supp. 610, 1943 
U.S. Dist. LEXIS 2221 (D. Tenn. 1943). 

This section conferred a right and operated to 
vest in the adverse holder under color of title a 
legal title to land adversely held for seven 
years, provided the color of title has been re- 
corded in the county where the land lies for a 
period of 30 years; or the decree of a court under 
which the adverse holder claims title had been 
entered on the minutes of the court for a period 
of 30 years. Moore v. Brannan, 42 Tenn. App. 
542, 304 S.W.2d 660, 1957 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1957). 

This section does not require proof that the 
land is granted land, but does require 30 years’ 
registered color of title and seven years’ ad- 
verse possession under registered color of title. 
Moore v. Brannan, 42 Tenn. App. 542, 304 
S.W.2d 660, 1957 Tenn. App. LEXIS 97 (Tenn. 
Ct. App. 1957). 

Where claimants did not assert claim that 
deed was a mortgage for 34 years and did not 
pay taxes during such period, claim was barred. 
Van Dyke v. Inman, 50 Tenn. App. 493, 362 
S.W.2d 795, 1962 Tenn. App. LEXIS 158 (Tenn. 
Ct. App. 1962). 


It is clear from §§ 28-1-106 and 28-2-106 
that the legislature expressly intended to save 
no person from the operation of this section. 
Savely v. Bridges, 57 Tenn. App. 372, 418 
S.W.2d 472, 1967 Tenn. App. LEXIS 235 (Tenn. 
Ct. App. 1967). 

This section is a statute of repose and in 
cases falling within its terms it has the effect of 
vesting absolutely the legal title to the land in 
the person holding adverse possession thereof 
during the seven year period of limitation fixed 
by the statute and under assurance of title for a 
period of thirty years. Savely v. Bridges, 57 
Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 

This section was enacted for the purpose of 
putting an end to the litigation of stale cases 
the evidence of which may have disappeared 
with the passing of time. Savely v. Bridges, 57 
Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 

Because there was a concurrent use of the 
disputed property, the neighbors as junior title- 
holders were not entitled to ownership of the 
entire parcel claimed, but only to the portion 
they actually adversely possessed. Corrado v. 
Hickman, 113 S.W.3d 319, 2003 Tenn. App. 
LEXIS 195 (Tenn. Ct. App. 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 629 (Tenn. June 30, 2003). 


3. —Against State. 

This section will operate against the state. 
Whitaker v. House, 213 Tenn. 61, 372 S.W.2d 
194, 1963 Tenn. LEXIS 495 (1963). 


4, —Against Minors. 

Any interest or claim of minor in land sold in 
court proceedings more than 30 years previ- 
ously is barred by this section. State ex rel. 
Tobin v. Independent Life Ins. Co., 171 Tenn. 
13, 100 S.W.2d 228, 1936 Tenn. LEXIS 54 
(1937). 


5. —Against Divorced Spouse. 

Where decree of chancellor granting divorce 
divested husband of all interest in land and 
vested it in the wife and her heirs and assigns 
and she held such land under the decree for 
more than 30 years, the divorced husband was 
entitled to no interest in the land. Cobb v. 
Brown, 42 Tenn. App. 595, 305 S.W.2d 241, 
1956 Tenn. App. LEXIS 145 (Tenn. Ct. App. 
1956). 


6. —Against Person Under Disability. 
This section operates against persons under 
disability. Savely v. Bridges, 57 Tenn. App. 372, 
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418 S.W.2d 472, 1967 Tenn. App. LEXIS 235 
(Tenn. Ct. App. 1967). 


7. —Against Cotenants. 

To establish title by prescription, the holder 
must prove that the prescriptive holder, had 
been in exclusive and uninterrupted possession 
of the land in question for a period of more than 
20 years claiming the same as his own, without 
any account with its cotenants or claim on their 
part, they being under no disability to assert 
their rights, and that the prescriptive holder’s 
occupancy of the property in question is with- 
out permission, either actual or implied, of the 
other cotenants. Livesay v. Keaton, 611 S.W.2d 
581, 1980 Tenn. App. LEXIS 402 (Tenn. Ct. 
App. 1980). 


8. —Rights of Remaindermen. 

Possession of land by purchaser who ac- 
quired title through foreclosure of mortgage 
executed by the life tenant is not adverse to the 
rights of the tenants in remainder nor will this 
statute begin to run against the remainderman 
during the life estate. Guy v. Culberson, 164 
Tenn. 509, 51 S.W.2d 500, 1932 Tenn. LEXIS 16 
(1932). 

Where life tenant undertook to convey a fee, 
possession of grantees did not become adverse 
to remaindermen until death of life tenant. 
Quarles v. Arthur, 33 Tenn. App. 291, 231 
S.W.2d 589, 1950 Tenn. App. LEXIS 108 (Tenn. 
Ct. App. 1950). 


9. —Rights of Reversioner. 

The statute of limitations for adverse posses- 
sion does not run against a reversioner until 
after the death of the life tenant. Cobb v. 
Brown, 42 Tenn. App. 595, 305 S.W.2d 241, 
1956 Tenn. App. LEXIS 145 (Tenn. Ct. App. 
1956). 


10. Exceptions to Statute — Burden of 
Proof. 

The burden of proof to establish an exception 
to the operation of the statute of limitations is 
upon him who asserts it, and the defense of 
statute of limitations must be specially pleaded 
in order to be available and where there was an 
adverse user for a period of 20 years, it will be 
presumed that the owner of the land was ca- 
pable of suing or acquiesced in the prescription. 
Smelcer v. Rippetoe, 24 Tenn. App. 516, 147 
S.W.2d 109, 1940 Tenn. App. LEXIS 57 (Tenn. 
Ct. App. 1940). 


11. Assurance of Title. 

Deed of trust conveying legal title of land to 
trustee who subsequently sold and conveyed 
the land under such deed of trust was a link in 
the title chain under this section and a convey- 
ance and assurance of title. Savely v. Bridges, 
57 Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 

Statutory adverse possession was not estab- 
lished in a boundary dispute case because ad- 
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equate assurance of title was not shown based 
upon a deed or a 1990 tax map. A second 
neighbor could not identify a deed or specific 
instrument of record that gave him title to to 
the property at issue; rather, he could only 
point to statements he had heard from relatives 
over the years. Summers v. Stubblefield, — 
S.W.3d —, 2015 Tenn. App. LEXIS 129 (Tenn. 
Ct. App. Mar. 17, 2015). 


12. Construction with Other Sections. 

Sections 28-2-101 and 28-2-105 deal with 
rights and convey title to the adverse holder 
while §§ 28-2-102 and 28-2-103 deal with de- 
fensive rights and can be used by the adverse 
holder defensively only. Savely v. Bridges, 57 
Tenn. App. 372, 418 S.W.2d 472, 1967 Tenn. 
App. LEXIS 235 (Tenn. Ct. App. 1967). 

Section 28-2-105 differs from § 28-2-101 in 
that § 28-2-101 deals only with land granted 
by the state and requires only seven years’ 
adverse possession of the land under recorded 
assurance of title of such land to perfect legal 
title in the adverse holder to the extent of the 
boundaries set forth in the color of title under 
which the land is held even though possession 
is located only on a part of the land included in 
the boundaries of the adverse holder’s assur- 
ance of title, while § 28-2-105 does not require 
proof that the land is granted land but does 
require 30 years’ color of title and seven years’ 
adverse possession under registered color of 
title; the 30 years’ registration carrying the 
presumption that the land was granted from 
the state. Savely v. Bridges, 57 Tenn. App. 372, 
418 S.W.2d 472, 1967 Tenn. App. LEXIS 235 
(Tenn. Ct. App. 1967). 

Trial court erred in ruling for a landowner in 
his action against an adjacent landowner to 
quiet title to a strip of land, which the parties’ 
referred to as the interlock, because the land- 
owner’s deed to the interlock was champertous 
and thus, void; the adjacent landowner’s act of 
enclosing a portion of the interlock in a fence 
constituted actual possession of that portion of 
the interlock since the fence enclosed a portion 
of the interlock, it was open and obvious, and it 
gave notice to the world that the adjacent 
landowner claimed ownership of the property 
enclosed by the fence. Foust v. Metcalf, 338 
S.W.3d 457, 2010 Tenn. App. LEXIS 693 (Tenn. 
Ct. App. Nov. 8, 2010). 

Although a landowner was not the true 
owner of a strip of land because the landowner’s 
deed to the interlock was champertous, that did 
not mean that an adjacent landowner was the 
true owner because the deed from a purchaser 
to the landowner was void and thus, the seller 
still possessed whatever interest it had in the 
property; if the seller was the true owner of the 
property, then it was an indispensable party to 
any action brought by the adjacent landowner 
pursuant to T.C.A. § 28-2-105 to establish that 
the adjacent landowner owned the property by 
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adverse possession. Foust v. Metcalf, 338 
S.W.3d 457, 2010 Tenn. App. LEXIS 693 (Tenn. 
Ct. App. Nov. 8, 2010). 
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28-2-106. Action for recovery prohibited. 


Where such land or interest therein is held as set out in § 28-2-105, no 
person, whether upon disability or not, nor the state of Tennessee, shall 
commence or sustain an action for the recovery of same in any court. 


History. 

ACtomrl 2d each) GU, 6) 2: lait, eOUND,, 
§ 4460a2; Code 1932, § 8587; T.C.A. (orig. ed.), 
§ 28-206. 


Cross-References. 
Adverse possession, assurance of title, § 28- 
2-105. 


Section to Section References. 
This section is referred to in § 28-2-107. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, § 51. 


Law Reviews. 
Adverse Possession and the Presumption of 
Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 


NOTES TO DECISIONS 


Analysis 


. Application and Scope. 

. Commencement of Period. 

. Against State. 

. Owner of Land Under Disability. 


ea BP OOD Re 


. Application and Scope. 

Sections 28-2-105, 28-2-106 do not save any 
person from the operation thereof. Savely v. 
Bridges, 57 Tenn. App. 372, 418 S.W.2d 472, 
1967 Tenn. App. LEXIS 235 (Tenn. Ct. App. 
1967). 


2. Commencement of Period. 

Deeds by father and stepmother of pretermit- 
ted son of testatrix which conveyed farm to 
third party and back to them as tenants by the 
entireties would not cause statute of limita- 
tions to run against pretermitted son where son 
had remainder in fee simple under pretermit- 
ted child statute after father’s life estate by 
curtesy and son had no notice, either actual or 
constructive, of father’s intention to defeat his 
remainder interest. Young v. Young, 48 Tenn. 
App. 645, 349 S.W.2d 545, 1961 Tenn. App. 
LEXIS 90 (Tenn. Ct. App. 1961). 


3. Against State. 

Sections 28-2-105, 28-2-106 specifically apply 
against the State. Whitaker v. House, 213 Tenn. 
61, 372 S.W.2d 194, 1963 Tenn. LEXIS 495 
(1963). 


4, Owner of Land Under Disability. 

Adverse possession under the statute of limi- 
tations will not confer title where the owner of 
the land is under disability, and one claiming 
title by adverse possession must necessarily 
make out his case by showing the facts neces- 
sary to confer title. Davis v. Louisville & N. R. 
Co:; 147 Tenn. 1, 244 S.W. 483, 1921 Tenn. 
LEXIS 66 (1922). 

Trial court properly determined that suit to 
set aside a warranty deed was not barred by the 
statute of limitations due to the property sell- 
er’s history of drug and alcohol abuse, which 
rendered the seller mentally incompetent, and 
T.C.A. § 28-2-106 was the applicable statute. 
Owen v. Summers, 97 S.W.3d 114, 2001 Tenn. 
App. LEXIS 953 (Tenn. Ct. App. 2001). 

Grantee stated a legally sufficient defense of 
adverse possession where she alleged that she 
and her predecessors in interest possessed the 
subject property adversely and exclusively in 
excess of seven years and had color of title 
through the succession of quitclaim deeds; 
T.C.A. § 28-2-106 did not apply as the property 
was in the name of an adult trustee, and 
therefore was not considered to be laboring 
under a disability and the prescriptive period 
for purposes of adverse possession was not 
tolled. Brewer v. Piggee, — S.W.3d —, 2007 
Tenn. App. LEXIS 406 (Tenn. Ct. App. July 3, 
2007). 


28-2-107. Rights under other laws preserved. 


Nothing in § 28-2-105 or § 28-2-106 is to be construed as affecting any 
rights which any person may now or hereafter have under other laws in regard 
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to limitation of actions for real estate where the limitation is for a period of less 


than thirty (30) years. 


History. Law Reviews. 

Acts 1923, ch. 90, § 3; Shan. Supp., Adverse Possession and the Presumption of 
§ 4460a3; Code 1932, § 8588; modified; T.C.A. Title (R.D. Cox), 11 Mem. St. U.L. Rev. 1. 
(orig. ed.), § 28-207. 


28-2-108. Subordinate possession not adverse. 


Possession is not adverse within the meaning of this chapter, as to any 
person claiming a right or interest in the land, when taken and continued 
under a title bond, mortgage or other instrument acknowledging that right or 
interest, or when taken and continued in subordination to the right or interest 


of another. 


History. 
Code 1858, § 2768; Shan., § 4461; Code 
1932, § 8589; T.C.A. (orig. ed.), § 28-208. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, § 25. 


NOTES TO DECISIONS 


Analysis 


. Adverse Possession by Mortgagee. 

—Trust Relationship. 

—Possession Under Outstanding Title. 

Remaindermen’s Rights. 

—Limitation Statutes Inapplicable. 

—Suit for Possession — Time. 

—Laches. 

—Purchaser on Foreclosure of Life Tenant’s 
Mortgage. 


RE Sh ores et Sd ae 


1. Adverse Possession by Mortgagee. 

The mere fact of possession of the mortgagee 
under the mortgage deed will not bar the equity 
of redemption, unless it be continued so long as 
to afford a presumption of right. The mortgag- 
ee’s possession, claiming against the right of 
redemption, to bar such right, must be contin- 
ued the same length of time it would require to 
bar the debt by the mortgagor’s possession, 
claiming against the debt. Gudger v. Barnes, 51 
Tenn. 570, 1871 Tenn. LEXIS 207 (1871); Ellege 
v. Cooke, 73 Tenn. 622, 1880 Tenn. LEXIS 194 
(1880); Lincoln Sav. Bank v. Ewing, 80 Tenn. 
598, 1883 Tenn. LEXIS 211 (1883). 


2. —Trust Relationship. 

The mortgagee holds the legal title in trust 
for the mortgagor, and the mortgagor, the equi- 
table owner, is a trustee for the mortgagee, to 
the extent of the unpaid mortgage debt. Seat v. 
Knight, 3 Cooper’s Tenn. Ch. 262 (1876). 


3. —Possession Under Outstanding Title. 

The mortgagee’s adverse possession under an 
outstanding title purchased by him, when held 
adversely to the mortgagor for seven years, 
with his knowledge, will form a complete pro- 
tection against the equity of redemption, and 


will perfect the title in him, if so held for seven 
years under a title purporting to convey a fee 
simple estate, or will protect his possession, if 
held under a title of less dignity. Wallen v. Huff, 
24 Tenn. 91, 1844 Tenn. LEXIS 26 (1844); 
Gudger v. Barnes, 51 Tenn. 570, 1871 Tenn. 
LEXIS 207 (1871). See Wood v. Jones, 19 Tenn. 
513, 1838 Tenn. LEXIS 83 (1838). 


4, Remaindermen’s Rights. 


5. —Limitation Statutes Inapplicable. 

While remaindermen and reversioners are 
not within any of the exceptions to the statutes 
of limitation, such statutes cannot be construed 
to include remaindermen and reversioners. Mc- 
Corry v. King, 22 Tenn. 267, 1842 Tenn. LEXIS 
87 (1842); Story v. Saunders, 27 Tenn. 663, 
1848 Tenn. LEXIS 17 (1848); Teague v. Sowder, 
121 Tenn. 132, 114 S.W. 484, 1908 Tenn. LEXIS 
11 (1908); Smith v. Cross, 125 Tenn. 159, 140 
S.W. 1060, 1911 Tenn. LEXIS 17 (1911); Hall v. 
Gossum, 144 Tenn. 1, 228 S.W. 1039, 1920 
Tenn. LEXIS 58 (1920); Johnson v. Covington, 
148 Tenn. 47, 251 S.W. 893, 1922 Tenn. LEXIS 
78 (1923). 


6. —Suit for Possession — Time. 

The remainderman or reversioner cannot sue 
for the possession of the property until after the 
termination of the particular estate. McCorry v. 
King, 22 Tenn. 267, 1842 Tenn. LEXIS 87 
(1842); Guion v. Anderson, 27 Tenn. 298, 1847 
Tenn. LEXIS 80 (1847); Templeton v. Twitty, 88 
Tenn. 595, 14 S.W. 435, 1889 Tenn. LEXIS 80 
(Tenn. Dec. 1889); Smith v. Cross, 125 Tenn. 
159, 140 S.W. 1060, 1911 Tenn. LEXIS 17 
(1911). 


7. —Laches. 
A remainderman or reversioner is not bound 
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to assert his title, during the existence of the 
life estate, and his failure to do so does not 
constitute laches; nor does his standing by and 
allowing the life tenant or those claiming under 
him to enjoy the property as owners of the fee 
and to develop it, without objection, constitute 
laches which will estop him from instituting a 
suit for the reformation of the deed, on the 
ground that it created only a life estate in the 
first taker, with remainder to him. Teague v. 
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Sowder, 121 Tenn. 132, 114 S.W. 484, 1908 
Tenn. LEXIS 11 (1908). 


8. —Purchaser on Foreclosure of Life Ten- 
ant’s Mortgage. 

Purchaser under foreclosure of life tenant’s 
mortgage does not hold adversely to remainder- 
man. Guy v. Culberson, 164 Tenn. 509, 51 
S.W.2d 500, 1932 Tenn. LEXIS 16 (1932). 


28-2-109. Presumption of ownership from payment of taxes. 


Any person holding any real estate or land of any kind, or any legal or 
equitable interest therein, who has paid, or who and those through whom such 
person claims have paid, the state and county taxes on the same for more then 
twenty (20) years continuously prior to the date when any question arises in 
any of the courts of this state concerning the same, and who has had or who 
and those through whom such person claims have had, such person’s deed, 
conveyance, grant or other assurance of title recorded in the register’s office of 
the county in which the land lies, for such period of more than twenty (20) 


years, shall be presumed prima facie to be the legal owner of such land. 


History. 

Acts 1947, ch. 28, § 1; mod. C. Supp. 1950, 
§ 9159.1 (Williams, § 9746.1); T.C.A. (orig.ed.), 
§ 28-209. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
Sear: 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, §§ 8, 28, 60, 63; 18 Tenn. 
Juris., Limitation of Actions, § 17. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 300.12. 


Law Reviews. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 

Real Property — 1955 Tennessee Survey 
(Wade H. Sides, Jr.), 8 Vand. L. Rev. 1110. 

The Tennessee Employer’s Wrongful Dis- 
charge and the Union’s Breach of the Duty of 
Fair Representation — Does Tennessee Need a 
Statute of Limitations? (Marsha H. Ashlock), 
20 No. 2 Tenn. B.J. 15 (1984). 

The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


Analysis 


. Presumption Rebuttable. 
Commencement of Period. 
. School Lands. 

. Payment of Taxes. 

. Assurance of Title. 


. Presumption Rebuttable. 

The presumption created by this section is 
rebuttable. Welch v. A. B. C. Coal Co., 41 Tenn. 
App. 208, 293 S.W.2d 44, 1956 Tenn. App. 
LEXIS 164 (Tenn. Ct. App. 1956). 

Where proof showed that cross-complainants 
had paid taxes on at least part of land involved 
but also showed that complainants and cross- 
defendants has also paid taxes on the land for 
many years and the record conclusively showed 
that cross-complainants had no title to the 
land, the presumption of ownership under this 
section failed in face of proof. Welch v. A. B. C. 
Coal Co., 41 Tenn. App. 208, 293 S.W.2d 44, 


1956 Tenn. App. LEXIS 164 (Tenn. Ct. App. 
1956). 

Where a party paid taxes continuously for 
more than 20 years and had assurance of title 
that had been of record for more than 20 years, 
a rebuttable presumption of ownership arose 
under T.C.A. § 28-2-109. Corrado v. Hickman, 
113 S.W.3d 319, 2003 Tenn. App. LEXIS 195 
(Tenn. Ct. App. 2003), review or rehearing de- 
nied, — S.W.3d —, 2003 Tenn. LEXIS 629 
(Tenn. June 30, 2003). 


2. Commencement of Period. 

Deeds by father and stepmother of pretermit- 
ted son of testatrix which conveyed farm to 
third party and back to them as tenants by the 
entireties would not cause statute of limita- 
tions to run against pretermitted son where son 
had remainder in fee simple under pretermit- 
ted child statute after father’s life estate by 
curtesy and son had no notice, either actual or 
constructive, of father’s intention to defeat his 
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remainder interest. Young v. Young, 48 Tenn. 
App. 645, 349 S.W.2d 545, 1961 Tenn. App. 
LEXIS 90 (Tenn. Ct. App. 1961). 


3. School Lands. 

Since school lands could be disposed of only 
according to the procedures established by the 
legislature under Tennessee Acts 1843 — 1844, 
ch. 104, § 2, pp. 122, 123 and Tennessee Acts 
1845-1846, ch. 121, pp. 188-190, title to such 
lands could not have vested in a private indi- 
vidual under this section and § 28-2-110 by 
virtue of his having paid taxes on such lands for 
a period exceeding 20 years. United States v. 
2923.23 Acres of Land, 379 F. Supp. 1040, 1974 
U.S. Dist. LEXIS 8798 (E.D. Tenn. 1974). 


4, Payment of Taxes. 

Finding against plaintiff in her action 
against defendants involving a boundary dis- 
pute to 32 acres of land was appropriate, pur- 
suant to T.C.A. § 28-2-109 and T.C.A. § 28-2- 
110, where defendants and their predecessors 
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paid property taxes on the disputed property 
for over 20 years and they also had recorded 
assurance of title. Defendants were entitled to 
a presumption of ownership under T.C.A. § 28- 
2-109 and plaintiff was barred from asserting a 
claim under T.C.A. 28-2-110. Jack v. Dillehay, 
194 $.W.3d 441, 2005 Tenn. App. LEXIS 672 
(Tenn. Ct. App. 2005), appeal denied, Jack v. 
Dilehay, — S.W.3d —, 2006 Tenn. LEXIS 378 
(Tenn. 2006). 


5. Assurance of Title. 

Statutory adverse possession was not estab- 
lished in a boundary dispute case because ad- 
equate assurance of title was not shown based 
upon a deed or a 1990 tax map. A second 
neighbor could not identify a deed or specific 
instrument of record that gave him title to to 
the property at issue; rather, he could only 
point to statements he had heard from relatives 
over the years. Summers v. Stubblefield, — 
S.W.3d —, 2015 Tenn. App. LEXIS 129 (Tenn. 
Ct. App. Mar. 17, 2015). 


28-2-110. Action barred by nonpayment of taxes. 


(a) Any person having any claim to real estate or land of any kind, or to any 
legal or equitable interest therein, the same having been subject to assessment 
for state and county taxes, who and those through whom such person claims 
have failed to have the same assessed and to pay any state and county taxes 
thereon for a period of more than twenty (20) years, shall be forever barred 
from bringing any action in law or in equity to recover the same, or to recover 
any rents or profits therefrom in any of the courts of this state. 

(b) This section does not apply to persons under eighteen (18) years of age or 
to persons adjudicated incompetent if suit shall be brought by them, or any one 
claiming through them, within three (3) years after legal rights are restored. 

(c) Nothing in this section shall bar a person from bringing an action to 
contest the lapse of a mineral interest within the period provided by § 66-5- 


108(j). 


History. 

Acts 1947, ch. 28, § 3; mod. C. Supp. 1950, 
§ 8585.1 (Williams, § 9159.1); impl. am. Acts 
1979, ch. 413, § 1; T.C.A. (orig. ed.), § 28-210; 
Acts 1987, ch. 282, § 6; 2011, ch. 47, § 18. 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
1, 2011. 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Cross-References. 

Preservation, or extinguishment and rever- 
sion of mineral interests, § 66-5-108. 

Property taxes, classification and assess- 
ment, mineral interests, back assessments, lo- 
cation, § 67-5-809. 

Property taxes, classification and assess- 
ment, records, identification and registration of 
mineral interests, § 67-5-804. 

Property taxes, notice of sale of land, mineral 
interests, § 67-5-2502. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, § 8, 39; 8 Tenn. Juris., Cote- 
nancy, § 11; 11 Tenn. Juris., Equity § 99; 18 
Tenn. Juris., Limitation of Actions, § 17; 20 
Tenn. Juris., Partition, § 12. 
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Law Reviews. 


An Exegesis of the Ejectment Statutes of 


Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 
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Quiet Title Actions in Tennessee, 15 Mem. St. 
U.L. Rev. 263 (1985). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Applicability. 

. Failure to Pay Taxes — Effect. 
. Cotenancies. 

School Lands. 

. Constructive Trusts. 

. Burden of Proof. 

. Failure to Assess Property. 

. Payment of Back Taxes. 

10. Action Not Barred. 


OONIABAMAWNeE 


1. Constitutionality. 

Only persons who had a vested interest in 
land at the time of the enactment of the statute 
barring actions to recover property or rents or 
profits therefrom are in a position to question 
the validity of the statute and claimant, who 
took by quitclaim more than three years later, 
is entirely too late to step into shoes of the 
delinquent taxpayer who was his predecessor 
and make the defense of lack of due process. 
Lee v. Harrison, 196 Tenn. 603, 270 S.W.2d 173, 
1954 Tenn. LEXIS 427 (1954). 


2. Applicability. 

This section may be applied in a suit to 
remove cloud on title. Tidwell v. Van Deventer, 
686 S.W.2d 899, 1984 Tenn. App. LEXIS 2990 
(Tenn. Ct. App. 1984). 

Finding against plaintiff in her action 
against defendants involving a boundary dis- 
pute to 32 acres of land was appropriate, pur- 
suant to T.C.A. § 28-2-109 and T.C.A. § 28-2- 
110, where defendants and their predecessors 
paid property taxes on the disputed property 
for over 20 years and they also had recorded 
assurance of title. Defendants were entitled to 
a presumption of ownership under T.C.A. § 28- 
2-109 and plaintiff was barred from asserting a 
claim under T.C.A. 28-2-110. Jack v. Dillehay, 
194 S.W.3d 441, 2005 Tenn. App. LEXIS 672 
(Tenn. Ct. App. 2005), appeal denied, Jack v. 
Dilehay, — S.W.3d —, 2006 Tenn. LEXIS 378 
(Tenn. 2006). 

Trial court did not err in holding that the 
exception to the statute applied and that adja- 
cent owners established their claim of adverse 
possession of the disputed property because the 
tracts were contiguous, a relatively small area 
was at issue, and the adjacent owners paid 
their respective real estate taxes. Holtsclaw v. 
Johnson, — S.W.3d —, 2015 Tenn. App. LEXIS 
782 (Tenn. Ct. App. Sept. 28, 2015), appeal 
denied, — S.W.38d —, 2016 Tenn. LEXIS 21 
(Tenn. Jan. 13, 2016). 


Trial court rightly denied a county’s request 
for judgment on alternative bases because the 
county had already elected to obtain ownership 
of the subject property pursuant to the power of 
eminent domain, leaving only the issue of com- 
pensation to be decided. Therefore, the owners 
were barred from claiming title to the con- 
demned property. Shelby Cnty. v. Crews, — 
S.W.3d —, 2015 Tenn. App. LEXIS 967 (Tenn. 
Ct. App. Dec. 14, 2015). 


3. Failure to Pay Taxes — Effect. 

Where complainant and those through whom 
he claims have failed to have property assessed 
and to pay any state and county taxes thereon 
for a period of more than 20 years, he is barred 
from bringing any action to remove cloud on 
title. Lee v. Harrison, 196 Tenn. 603, 270 
S.W.2d 173, 1954 Tenn. LEXIS 427 (1954). 

This section does not apply where it does not 
appear complainants failed to pay taxes for 20 
years and where disputed property was alleged 
to be part of other property which they owned, 
even though the grantor of the defendants who 
dispute ownership paid some prior taxes on the 
disputed land. Winborn vy. Alexander, 39 Tenn. 
App. 1, 279 S.W.2d 718, 1954 Tenn. App. LEXIS 
155 (Tenn. Ct. App. 1954). 

Where claimants did not assert claim that 
deed was a mortgage for 34 years and did not 
pay taxes during such period, claim was barred. 
Van Dyke v. Inman, 50 Tenn. App. 493, 362 
S.W.2d 795, 1962 Tenn. App. LEXIS 158 (Tenn. 
Ct. App. 1962). 

The failure to pay taxes for 20 years does not 
automatically cause a nonpayor to be ejected. 
Layne v. Baggenstoss, 640 S.W.2d 1, 1982 Tenn. 
App. LEXIS 383 (Tenn. Ct. App. 1982); Cooke v. 
Smith, 721 S.W.2d 251, 1986 Tenn. App. LEXIS 
3583 (Tenn. Ct. App. 1986). 

This section does not bar a defense of title 
and since defendants filed a counteraction, 
plaintiffs’ defense in the posture of a counter- 
defendant was not barred. The chancellor 
voided defendants’ quit claim deeds on the 
basis that plaintiffs and their predecessors had 
adversely possessed the land more than 20 
years at the time defendants received their 
deeds. Catlett v. Whaley, 731 S.W.2d 544, 1987 
Tenn. App. LEXIS 2507 (Tenn. Ct. App. 1987). 

In a property ownership dispute, the trial 
court misapplied T.C.A. § 28-2-110(a) and 
erred in granting summary judgment to a 
broadcasting company declaring that it owned 
an access road to its tower through adverse 
possession because, despite open use of the 
road, the company had conceded that neither it 
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nor its predecessors in title had paid taxes on 
the disputed property for 20 years. Cumulus 
Broad., Inc. v. Shim, — $.W.3d —, 2005 Tenn. 
App. LEXIS 790 (Tenn. Ct. App. Dec. 15, 2005), 
rev'd, 226 S.W.3d 366, 2007 Tenn. LEXIS 371 
(Tenn. Apr. 27, 2007), overruled, Sweeney v. 
Koehler, — S.W.3d —, 2010 Tenn. App. LEXIS 
762 (Tenn. Ct. App. Dec. 7, 2010). 

Court of appeals erred in reversing the deci- 
sion of the trial court and dismissing an ad- 
verse possession claim based upon T.C.A. § 28- 
2-110 and holding that, because there was a 
failure on the part of the neighbor to pay real 
estate taxes on the land at issue owned by the 
property owner, the adverse possession claim 
failed. Cumulus Broadcasting, Inc. v. Shim, 226 
S.W.3d 366, 2007 Tenn. LEXIS 371 (Tenn. Apr. 
27, 2007). 

As a matter of policy, possession of property 
for 20 or more years, accompanied by all other 
elements of the doctrine, is a basis for owner- 
ship. Cumulus Broadcasting, Inc. v. Shim, 226 
S.W.3d 366, 2007 Tenn. LEXIS 371 (Tenn. Apr. 
27, 2007). 

Because tax maps do not identify precise 
boundaries and actual boundaries are estab- 
lished by intent, T.C.A. § 28-2-110 should not 
serve as a bar to a claim of adverse possession 
when the tracts are contiguous, a relatively 
small area is at issue, and the adjacent owners 
making claims of ownership have paid their 
respective real estate taxes. Cumulus Broad- 
casting, Inc. v. Shim, 226 S.W.3d 366, 2007 
Tenn. LEXIS 371 (Tenn. Apr. 27, 2007). 

Statutory bar to an adverse possession claim 
did not apply and that the two neighbors were 
mistaken as to the true boundary was of no 
consequence; the neighbor asserting the com- 
mon law claim exercised exclusive, actual, ad- 
verse, continuous, and open and notorious pos- 
session, by the legal definitions of those terms, 
of the actual area making up the service road 
for more than 20 years and by all appearances, 
both parties paid taxes on their separate tracts 
throughout their intervals of ownership. Cu- 
mulus Broadcasting, Inc. v. Shim, 226 S.W.3d 
366, 2007 Tenn. LEXIS 371 (Tenn. Apr. 27, 
2007). 

T.C.A. § 28-2-110, whether properly pled or 
not, was not a bar to the property action be- 
cause the property taxes were paid by the 
previous property owner, a bank. Due to an 
error, the bank continued to pay the taxes on 
the property for 34 years after the property was 
sold. Milledgeville United Methodist Church v. 
Melton, 388 S.W.3d 280, 2012 Tenn. App. 
LEXIS 638 (Tenn. Ct. App. Sept. 14, 2012). 


4. Cotenancies. 

Evidence to affect that tenants in common 
occupied premises for more than 20 years, paid 
taxes, made repairs, collected rent and appro- 
priated same to themselves but gave no actual 
notice of an adverse claim was not sufficient to 
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preponderate against trial court’s judgment to 
effect that ouster as to other tenants in common 
had not been established and that adverse 
claim of exclusive ownership by prescription 
had not been shown. Memphis Housing Author- 
ity v. Mahoney, 50 Tenn. App. 117, 359 S.W.2d 
851, 1962 Tenn. App. LEXIS 143 (Tenn. Ct. 
App. 1962). 

This section does not bar a suit by one tenant 
in common against another tenant in common 
who has paid such taxes. Phillips v. Pittsburgh 
Consol. Coal Co., 541 S.W.2d 411, 1976 Tenn. 
LEXIS 549 (Tenn. 1976). 


5. School Lands. 

Since school lands could be disposed of only 
according to the procedures established by the 
legislature under Tennessee Acts 1843-1844, 
ch. 104, § 2, pp. 122, 123 and Tennessee Acts 
1845-1846, ch. 121, pp. 188-190, title to such 
lands could not have vested in a private indi- 
vidual under this section and § 28-2-109 by 
nature of his having paid taxes on such lands 
for a period exceeding 20 years. United States v. 
2923.23 Acres of Land, 379 F. Supp. 1040, 1974 
U.S. Dist. LEXIS 8798 (E.D. Tenn. 1974). 


6. Constructive Trusts. 

Where the taxes have been assessed and paid 
by a person as trustee for the use and benefit of 
the beneficiaries, neither he nor his successors 
in interest may invoke the bar of this section to 
the detriment of the beneficiaries of the con- 
structive trust. Tanner v. Tanner, 698 S.W.2d 
342, 1985 Tenn. LEXIS 565 (Tenn. 1985). 


7. Burden of Proof. 

A party attempting to rely on this section as 
a bar must clearly show that the other party 
failed to pay the taxes. Bone v. Loggins, 652 
S.W.2d 758, 1982 Tenn. App. LEXIS 454 (Tenn. 
Ct. App. 1982). 


8. Failure to Assess Property. 

Failure of tax assessor to assess property 
under § 67-5-504 did not remove bar imposed 
on plaintiffs where taxes had not been paid for 
more than 20 years prior to § 67-5-504 being 
enacted. Burress v. Woodward, 665 S.W.2d 707, 
1984 Tenn. LEXIS 743 (Tenn. 1984). 


9. Payment of Back Taxes. 

Payment of back taxes under § 67-1-1001 did 
not remove the bar imposed by this section on 
plaintiffs who had not paid taxes for over 20 
years. Burress v. Woodward, 665 S.W.2d 707, 
1984 Tenn. LEXIS 743 (Tenn. 1984). 


10. Action Not Barred. 

In a dispute over the boundary of two tracts 
of land, a first neighbor was not barred by 
T.C.A. § 28-2-110 from defending his title to 
the property based on the fact that he had not 
paid property taxes on the property in dispute 
for 20 consecutive years; section 28-2-110 was a 
statute of limitations that did not affect title or 
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destroy rights. Because a second neighbor those claims. Summers v. Stubblefield, — 
asked the trial court to declare him the rightful S.W.3d —, 2015 Tenn. App. LEXIS 129 (Tenn. 
owner of the disputed property, the first neigh- Ct. App. Mar. 17, 2015). 

bor was entitled to defend his title against 


28-2-111. Period of validity of liens — Extension. 


(a) Liens on realty, equitable or retained in favor of vendor on the face of the 
deed, also liens of mortgages, deeds of trust, and assignments of realty 
executed to secure debts, shall be barred, and the liens discharged, unless suits 
to enforce the same be brought within ten (10) years from the maturity of the 
debt. 

(b) Subsection (a) shall not apply to lands sold for school purposes, whereon 
liens have been retained for the payment of the purchase money, nor to persons 
under disability, until three (3) years after the removal of the same. 

(c) Original liens on realty retained in favor of vendors on the face of a deed, 
also original liens of mortgages, deeds of trust, and assignments of realty 
executed to secure debts, may be extended without their priority or legal 
effectiveness being in any way impaired, for any period of time agreed upon 
and beyond the ten-year period from the maturity of the obligation or debt, as 
provided for in subsection (a); such extension shall be evidenced by a written 
instrument, which shall, prior to or within ten (10) years from the maturity of 
the obligation or debt, be duly executed and acknowledged and be filed for 
record with the register of the county in which the realty affected is located and 
be there recorded, all in accordance with the statutes of this state in that 
regard; and when so filed for record such instrument of extension shall be 
constructive notice to all persons, as provided by the registration laws of this 
state; and such instrument shall contain a brief recital of the facts with 
reference to the original lien and shall provide that the lien shall continue, for 
a definite period of time in the future, to secure the remaining obligation or 
debt due under and secured by the original lien, and it shall not be necessary 
that there be any increase or decrease in the terms of the original obligation 
either of principal or interest. 


History. Executors and Administrators, § 40; 18 Tenn. 

Acts 1885, ch. 9, §§ 1, 2; Shan., §§ 4464, Juris., Liens, §§ 10, 12; 18 Tenn. Juris., Limi- 
4465; mod. Code 1932, §§ 8590, 8591; Acts tations of Actions, § 17; 19 Tenn. Juris., Mort- 
1943, ch. 129, § 1; C. Supp. 1950, § 8590.1; gages and Deeds of Trust, § 50; 24 Tenn. Juris., 


T.C.A. (orig.ed.), §§ 28-212—28-214. Vendor and Purchaser, § 68. 
Section to Section References. Tae Reviews, 

This section is referred to in § 35-5-118. Power of Sale Foreclosure in Tennessee, 8 
Textbooks. Mem. St. U.L. Rev. 871. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- The Tennessee Recording System (Toxey H. 
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9. —Constructive Trust. 

10. —Resulting Trust. 

11. —Mortgage Lien Foreclosure. 

12. —Deed Decreed Mortgage. 

13. —Instalment Provisions — Right to Assert. 
14, —Instalment Payments. 

15. —Note Secured by Deed of Trust. 
16. Effect of Statute. 

17. —Sale under Barred Deed of Trust. 
18. —Parties’ Nonresidence. 

19. —Running of Statute as to Debt. 
20. —Notes in Custody of Law. 

21. —Mortgage Securing Several Debts. 
22. Waiver of Default. 

23. New Promise — Effect. 

24. —Renewal of Debt. 

25. —Renewal of Lien. 

26. —Provision in Note — Effect. 

27. —Subsequent Encumbrances. 


1. Construction and Interpretation. 


2. —Statute Controls. 

Since the legislature has specified one excep- 
tion to the bar of the statute, it is beyond the 
power of the courts to create another. Peoples 
Bank & Trust Co. v. Chumbley, 174 Tenn. 581, 
129 S.W.2d 213, 1938 Tenn. LEXIS 126, 122 
A.L.R. 936 (1939). 


3. —Notice of Sale — Effect. 

The posting of notices of a foreclosure sale is 
not a “suit brought” within the meaning of this 
section and does not fall within the saving 
clause of the statute. Peoples Bank & Trust Co. 
v. Chumbley, 174 Tenn. 581, 129 S.W.2d 213, 
1938 Tenn. LEXIS 126, 122 A.L.R. 936 (1939). 

Where notices of trust sale by trustee were 
posted before the debt secured by the trust deed 
was barred but not in time to make the sale 
before the bar of limitation was complete, pur- 
chaser under such sale obtained no title to land 
so purchased. Peoples Bank & Trust Co. v. 
Chumbley, 174 Tenn. 581, 129 S.W.2d 213, 1938 
Tenn. LEXIS 126, 122 A.L.R. 936 (1939). 


4. —Application to Realty Liens. 

This section only has application to liens on 
realty. Montgomery v. Wolfe, 176 Tenn. 462, 143 
S.W.2d 717, 1940 Tenn. LEXIS 87 (1940). 


5. —Suit to Construe Deed. 

Where a bill is for a declaratory judgment to 
construe language in a deed and pass upon the 
rights of the parties thereunder and not to 
reform the deed, the limitation of this section 
would not apply. Clarke v. Walker, 25 Tenn. 
App. 78, 150 S.W.2d 1082, 1941 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. 1941). 


6. —Cancelation of Lien Release. 

This section has no application to the cancel- 
ation of an unauthorized entry of release of a 
lien. Needham v. Caldwell, 25 Tenn. App. 189, 
154 S.W.2d 535, 1941 Tenn. App. LEXIS 93 
(Tenn. Ct. App. 1941). 
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7. —Bar as to Debt. 

It is the bar of the lien alone which is pre- 
scribed by this section while the bar to the 
personal obligation on the debt secured by such 
lien is prescribed by § 28-3-109. Lawman v. 
Barnett, 180 Tenn. 546, 177 S.W.2d 121, 1944 
Tenn. LEXIS 321, 153 A.L.R. 772 (1944). 


8. Accrual of Statute. 


9. —Constructive Trust. 

In case of a constructive trust, the statute of 
limitations begins to run from the date the 
wrongful and adverse holding begins and is or 
should be known to the complainant. Vick v. 
Vick, 60 Tenn. App. 600, 449 S.W.2d 717, 1968 
Tenn. App. LEXIS 289 (Tenn. Ct. App. 1968). 


10. —Resulting Trust. 

The statute of limitations generally does not 
begin to run in the case of a resulting trust 
until the trustee does some act hostile to the 
cestui que trust. Vick v. Vick, 60 Tenn. App. 600, 
449 S.W.2d 717, 1968 Tenn. App. LEXIS 289 
(Tenn. Ct. App. 1968). 


11. —Mortgage Lien Foreclosure. 

Under this section, the limitation on the 
right to foreclose the mortgage lien does not 
begin to run until the maturity of all of the debt 
secured thereby, no optional right of accelera- 
tion having been exercised by the creditor. 
Lawman v. Barnett, 180 Tenn. 546, 177 S.W.2d 
121, 1944 Tenn. LEXIS 321, 153 A.L.R. 772 
(1944). 

Right to foreclose mortgage lien did not ma- 
ture, and 10 year limitation did not begin to 
run, until maturity date of third and last of 
serial notes given for purchase of land. Law- 
man v. Barnett, 180 Tenn. 546, 177 S.W.2d 121, 
1944 Tenn. LEXIS 321, 153 A.L.R. 772 (1944). 


12. —Deed Decreed Mortgage. 

Where a deed absolute in form is at instance 
of the maker declared a mortgage, the limita- 
tion runs against right of vendee or mortgagee 
from date of such decree. Paris v. Webb, 104 
Tenn. 122, 56 S.W. 835, 1899 Tenn. LEXIS 20 
(1899). 

Where claimants did not assert claim that 
deed was a mortgage for 34 years and did not 
pay taxes during such period, claim was barred. 
Van Dyke v. Inman, 50 Tenn. App. 493, 362 
S.W.2d 795, 1962 Tenn. App. LEXIS 158 (Tenn. 
Ct. App. 1962). 


13. —Instalment Provisions — Right to 
Assert. 

A stipulation in the instrument securing two 
notes maturing at different dates that if either 
should not be paid at maturity, then both 
should become due and the premises should be 
sold, is solely for the benefit of the mortgagee, 
so that the mortgagor cannot take advantage of 
it in computing limitations. Batey v. Walter, 46 
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S.W. 1024, 1897 Tenn. Ch. App. LEXIS 122 
(1897). 

Where the instrument provides for sale of 
land after six months’ notice to debtor, the 
statute begins to run from date of notice. Brown 
v. Brown, 107 Tenn. 349, 65 S.W. 413, 1901 
Tenn. LEXIS 83 (1901). 

Where the instrument fixed no specified time 
for the debt, it did not mature until demand. 
Brown v. Brown, 107 Tenn. 349, 65 S.W. 418, 
1901 Tenn. LEXIS 83 (1901). 


14. —Instalment Payments. 

Where a note was executed in 1918 and the 
last payment thereon was due in 1925, the 
statute of limitations on the deed of trust se- 
curing the payment of the note had not run in 
1932. Anderson v. Howard, 18 Tenn. App. 169, 
74 $.W.2d 387, 1934 Tenn. App. LEXIS 19 
(Tenn. Ct. App. 1934). 


15. —Note Secured by Deed of Trust. 

The date of maturity of a demand note secur- 
ing a deed of trust was the date of its execution; 
a suit to enforce the lien securing the indebted- 
ness evidenced by the note was required to be 
brought within 10 years from the maturity of 
the debt. Slaughter v. Slaughter, 922 S.W.2d 
115, 1995 Tenn. App. LEXIS 806 (Tenn. Ct. App. 
1995), appeal denied, 1996 Tenn. LEXIS 330 
(Tenn. May 138, 1996). 

The principle that payment of payment of 
principle or interest may toll the statute of 
limitations relating to an indebtedness does not 
apply to the limitation placed on deeds of trust 
by this section. Slaughter v. Slaughter, 922 
S.W.2d 115, 1995 Tenn. App. LEXIS 806 (Tenn. 
Ct. App. 1995), appeal denied, 1996 Tenn. 
LEXIS 330 (Tenn. May 13, 1996). 


16. Effect of Statute. 


17. —Sale under Barred Deed of Trust. 

A sale made by the trustee under and pursu- 
ant to a deed of trust, after its lien is barred by 
the statute of 10 years, is absolutely void, and 
imparts no title to the purchaser. Union & 
Planters’ Bank v. Smith, 107 Tenn. 476, 64 S.W. 
756, 1901 Tenn. LEXIS 95 (1901). 

A sale of land, made by the trustee, where 
both the secured debt and the deed of trust are 
barred, will be vacated and set aside at the suit 
of the maker of the deed, his heirs or devisees. 
Randolph v. Thomas, 107 Tenn. 132, 64 S.W. 5, 
1901 Tenn. LEXIS 64 (1901). 


18. —Parties’ Nonresidence. 

The nonresidence of parties to the instru- 
ment does not operate to stop the running of the 
statute. Christian v. John, 111 Tenn. 92, 76 S.W. 
906, 1903 Tenn. LEXIS 6 (1903). 


19. —Running of Statute as to Debt. 

A foreclosure sale under a mortgage or deed 
of trust is not barred by the fact that the 
indebtedness secured thereby is barred, so that 
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no personal judgment can be recovered for the 
indebtedness. Irvine v. Shrum, 97 Tenn. 259, 36 
S.W. 1089, 1896 Tenn. LEXIS 137 (1896). 

It is of course well settled that where the 
security for a debt is a lien on property, real or 
personal, the lien is not impaired in conse- 
quence of the running of the statute of limita- 
tions upon the debt. Montgomery v. Wolfe, 176 
Tenn. 462, 148 S.W.2d 717, 1940 Tenn. LEXIS 
87 (1940). 

The right to foreclose a mortgage lien for the 
debt secured thereby and the right to enforce 
the personal liability for such debt are wholly 
independent rights and the limitation on the 
right to enforce one is not governed by the 
maturity of the other. Lawman v. Barnett, 180 
Tenn. 546, 177 S.W.2d 121, 1944 Tenn. LEXIS 
321, 153 A.L.R. 772 (1944). 


20. —Notes in Custody of Law. 

Limitation does not run against a note ex- 
ecuted to a court official for property sold in 
progress of a suit while same is in the law’s 
custody. Gold v. Bush, 63 Tenn. 579, 1874 Tenn. 
LEXIS 308 (1874); Tyner v. Fenner, 72 Tenn. 
469, 1880 Tenn. LEXIS 47 (1880). 


21. —Mortgage Securing Several Debts. 

Where a purchase money mortgage secured 
three serial notes, the right to foreclose did not 
mature fully until the date of the maturity of 
the third note, and the statute of limitations 
did not begin to run on the mortgage lien until 
that time. Lawman v. Barnett, 180 Tenn. 546, 
177 S.W.2d 121, 1944 Tenn. LEXIS 321, 153 
A.L.R. 772 (1944). 

Where no optional right of acceleration has 
been exercised by the creditor the limitation 
under this section on the right to enforce the 
lien does not run until maturity of all the debt 
secured thereby. Lawman v. Barnett, 180 Tenn. 
546, 177 S.W.2d 121, 1944 Tenn. LEXIS 321, 
153 A.L.R. 772 (1944). 


22. Waiver of Default. 

In an action to enforce liens for the unpaid 
balances in serial obligations for tax assess- 
ments levied on abutting property for street 
improvement, after the first five instalments 
were delinquent, the property owner paid the 
five then due, so that acceptance of the pay- 
ments waived the default and the statute of 
limitations did not run in favor of the debtor 
from the time of the original default. Morris- 
town v. Davis, 172 Tenn. 159, 110 S.W.2d 337, 
1937 Tenn. LEXIS 65, 113 A.L.R. 1164 (1937). 


23. New Promise — Effect. 

Bank was not barred by statute of limitations 
from enforcing deed of trust because deed se- 
cured future advances up to 20 years after 1997 
note, or after modified plan set new interest 
rate and established new maturity date. Payne 
v. First Cmty. Bank (In re Payne), 523 B.R. 560, 
2014 Bankr. LEXIS 5125 (Bankr. E.D. Tenn. 
Dec. 28, 2014). 
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24. —Renewal of Debt. 

A vendor’s express lien on land for the pur- 
chase money is barred at the expiration of 10 
years from the maturity of the original debt 
secured, although the debt may have been kept 
alive, and the date of its payment postponed by 
renewal of the notes within 10 years next 
before the institution of the suit. McElwee v. 
McElwee, 97 Tenn. 649, 37 S.W. 560, 1896 
Tenn. LEXIS 192 (1896); Runnells v. Jacobs, 
100 Tenn. 397, 45 S.W. 980, 1897 Tenn. LEXIS 
128 (1898); Johnston v. Grosvenor, 105 Tenn. 
353, 59 S.W. 1028, 1900 Tenn. LEXIS 80 (1900); 
Randolph v. Thomas, 107 Tenn. 132, 64 S.W. 5, 
1901 Tenn. LEXIS 64 (1901); Union & Planters’ 
Bank v. Smith, 107 Tenn. 476, 64 S.W. 756, 
1901 Tenn. LEXIS 95 (1901); Christian v. John, 
111 Tenn. 92, 76 S.W. 906, 1903 Tenn. LEXIS 6 
(1903); Alexander v. Muse, 112 Tenn. 233, 79 
S.W. 117, 1903 Tenn. LEXIS 100 (1903). 

Even though the debt in personam be kept 
alive by renewals, this section bars the remedy 
and extinguishes the right of the lien. Runnells 
v. Jacobs, 100 Tenn. 397, 45 S.W. 980, 1897 
Tenn. LEXIS 128 (1898); Alexander v. Muse, 
112 Tenn. 233, 79 S.W. 117, 1903 Tenn. LEXIS 
100 (1903); Johnson v. Robinson, 7 Tenn. App. 
457, 1928 Tenn. App. LEXIS 65 (1928). 

Renewal note for purchase money of a house 
was held not to have the effect of a new mort- 
gage or trust deed, nor to toll the running of the 
10 year statute of limitations, on the ground 
that an extension could not be made for a 
longer time than the 10 year period provided by 
this section and to preserve the lien a new 
recorded instrument must be executed. Os- 
borne v. McCormack, 180 Tenn. 526, 176 S.W.2d 
824, 1944 Tenn. LEXIS 318 (1944). 


25. —Renewal of Lien. 

The acceptance of a deed reciting that the 
grantee assumes and agrees to pay a certain 
mortgage debt on the land conveyed, though 
already barred by this 10 year statute of limi- 
tations, and the grantee’s insistence upon the 
enforcement of the beneficial provisions in such 
deed, are equivalent to renewal of the mort- 
gage, which may be enforced any time within 
10 years from the acceptance of such deed, 
though such grantee knew nothing of such 
recital at the time. Christian v. John, 111 Tenn. 
92, 76 S.W. 906, 1903 Tenn. LEXIS 6 (1903); 
Alexander v. Muse, 112 Tenn. 233, 79 S.W. 117, 
1903 Tenn. LEXIS 100 (1908). 

The statute does not prevent a renewal of a 
lien by an agreement of the parties registered 
prior to the expiration of the 10 year period. 
Shanks v. Phillips, 165 Tenn. 401, 55 S.W.2d 
258, 1932 Tenn. LEXIS 66 (1932). 

The bar of the statute prevents an effectual 
extension or renewal of the lien by unregistered 
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instruments. Shanks v. Phillips, 165 Tenn. 401, 
55 S.W.2d 258, 1932 Tenn. LEXIS 66 (1932). 
Where holder of a mortgage discharges it of 
record within the 10 year period and contem- 
poraneously takes and registers a renewal 
mortgage securing his unpaid debt, the renewal 
mortgage has priority over a vendor’s lien 
which was subordinate to the original mort- 
gage. Shanks v. Phillips, 165 Tenn. 401, 55 
S.W.2d 258, 1932 Tenn. LEXIS 66 (1932). 
Where the agreement to extend the time of 
payment bound the mortgagor maker to pay 
increased legal rate of interest on the debt 
secured for the new term, and contained the 
mortgagor’s covenant that the mortgage should 
continue as security for the debt and remain in 
full force, this was a new and additional bind- 
ing of the land and the lien, thus created and 
renewed, continued in force for 10 years from 
the new maturity date expressed therein. Fi- 
delity Mut. Life Ins. Co. v. Wall, 167 Tenn. 207, 
68 S.W.2d 108, 1933 Tenn. LEXIS 27 (1934). 
Renewal note for purchase money of house 
and lot reciting that a lien was retained on the 
property to secure payment of such note but 
which was not registered during the 10 year 
period from the date of the original indebted- 
ness did not have the effect of a new mortgage 
or trust deed or toll the running of the statute of 
limitations on the vendor’s lien as against a 
general creditor of the vendee’s insolvent es- 
tate. Osborne v. McCormack, 180 Tenn. 526, 
176 S.W.2d 824, 1944 Tenn. LEXIS 318 (1944). 


26. —Provision in Note — Effect. 

A provision in a note that it shall stand as 
secured by the same mortgage that the maker 
had given to the payee to secure another note 
does not constitute such new promise as will 
revive or keep alive the mortgage or the debt 
therein secured. Randolph v. Thomas, 107 
Tenn. 182, 64 S.W. 5, 1901 Tenn. LEXIS 64 
(1901). 


27. —Subsequent Encumbrances. 

A mortgage or deed of trust cannot be saved 
from the bar of the statute of ten years, and its 
lien preserved as against subsequent interme- 
diate encumbrances, by any sort of new prom- 
ise or renewal contract between the maker and 
beneficiary, though entered into before the bar 
of the statute had attached. After the lapse of 
10 years from the date of the maturity of the 
secured debt, the bar of the statute, if not 
prevented by appropriate proceedings for fore- 
closure, becomes complete and absolute. Union 
& Planters’ Bank v. Smith, 107 Tenn. 476, 64 
S.W. 756, 1901 Tenn. LEXIS 95 (1901); Chris- 
tian v. John, 111 Tenn. 92, 76 S.W. 906, 1903 
Tenn. LEXIS 6 (1903); Johnson v. Robinson, 7 
Tenn. App. 457, 1928 Tenn. App. LEXIS 65 
(1928). 
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28-2-112. Challenge of title of parcel conveyed pursuant to tax pro- 
ceeding. 


(a) A person, and those claiming through such person, who receives title to 
a parcel conveyed pursuant to a tax proceeding is vested with an absolute and 
indefeasible title in fee in the parcel, unless a judicial action challenging the 
title of the parcel is filed in an appropriate court within three (3) years of the 
recording of the tax deed or order confirming the sale of the parcel in the office 
of the register of deeds for the county in which the parcel lies. 

(b) A person, and those claiming through such person, whether under 
disability or not, who fails or neglects to file a judicial action challenging the 
title of a parcel conveyed pursuant to a tax proceeding within three (3) years 
of the recording of the tax deed or order confirming the sale of the parcel in the 
office of the register of deeds for the county in which the parcel lies, is barred 
from challenging the title of the parcel. 

(c) The right to possession of a parcel pursuant to § 67-5-2503(a) constitutes 
adverse possession as to all other claimants of an interest in the parcel without 
any other action on the part of the person with the right to possession or the 
person’s successors. 

(d) This section is applicable regardless of whether the instrument of 
conveyance in a tax proceeding is subsequently invalidated or declared void. 

(e) The three-year periods established in subsections (a) and (b) begin on 
July 1, 2017, as to parcels conveyed by tax deed or order confirming the sale 
prior to July 1, 2017. 

(f) Nothing in this section shall be construed to repeal or limit the applica- 
tion of § 67-5-2504. 

(g) As used in this section: 

(1) “Judicial action challenging the title of the parcel” includes actions to 
invalidate the title and actions to declare the instrument conveying the title 
void for any reason. “Judicial action challenging the title of the parcel” also 
includes motions, suits to quiet title or for declaratory judgment, and any 
other means or court proceeding by which the title to the parcel may be 
attacked; and 

(2) “Proceeding” has the same meaning as defined in § 67-5-2502(c)(1). 


History. Effective Dates. 
Acts 2017, ch. 299, § 1. Acts 2017, ch. 299, § 20. July 1, 2017. 
CHAPTER 3 


LIMITATION OF ACTIONS OTHER THAN REAL 


Part 1. Miscellaneous Limitations 


Section 

28-3-101. Scope of chapter. 

28-3-102. Actions against personal representative. 

28-3-103. Slander actions. 

28-3-104. Personal tort actions; actions against certain professionals. 
28-3-105. Property tort actions — Statutory liabilities. 

28-3-106. Recovery of gambling losses. 

28-3-107. Actions for usury. 

28-3-108. Actions against sureties of collecting officer. 
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Section 
28-3-109. Rent — Official misconduct — Contracts not otherwise covered — Title insurance — 


28-3-110. 


28-3-111. 
28-3-112. 
28-3-113. 
28-3-114. 
28-3-115. 
28-3-116. 


28-3-201. 
28-3-202. 
28-3-203. 
28-3-204. 
28-3-205. 


28-3-301. 
28-3-302. 


28-3-303. 
28-3-304. 


Demand notes. 

Actions on public officers’ and fiduciary bonds — Actions not otherwise covered — 
Affidavit of conviction and civil judgment. 

Open accounts of merchants. 

Mutual accounts between persons not merchants. 

Municipal bonds. 

Actions for faulty surveying. 

Attaching or executing against art work. 

Action for injury or illness based on child sexual abuse. 


Part 2. Limitations on Actions for Defective Improvement of Real Estate 


Part definitions. 

Limitation of actions. 

Injury during fourth year after completion — Limitation of action. 

Periods otherwise fixed not extended — New cause of action not created. 

Limitation not defense for party in possession, guilty of fraud, or who conceals cause of 
action. 


Part 3. Limitations on Utility Charges 


Collection or reimbursement for underpayments or overpayments — Electrical service. 

Collection or reimbursement for underpayments or overpayments — Water or sewer 
service. 

Collection or reimbursement for underpayments or overpayments — Gas service. 

Collection or reimbursement for underpayments or overpayments — Solid waste, 
garbage or refuse collection or disposal. 


PART 1 
MISCELLANEOUS LIMITATIONS 


28-3-101. Scope of chapter. 


All civil actions, other than those for causes embraced in chapter 2 of this 
title, shall be commenced after the cause of action has accrued, within the 
periods prescribed in this chapter, unless otherwise expressly provided. 


History. 


Tennessee Jurisprudence, 12 Tenn. Juris., 


Code 1858, § 2769; Shan., § 4466; Code 
1932, § 8592; T.C.A. (orig. ed.), § 28-301. 


Cross-References. 

Limitation of product liability actions, § 29- 
28-103. 

Not-for-profit board members, 
from suit, § 48-58-601. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 669. 


immunity 


Executors and Administrators, § 98; 18 Tenn. 
Juris., Limitations of Actions, §§ 9, 11, 17. 


Law Reviews. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 

Constitutional Law — Limitation of Actions 
— Application of the Products Liability Statute 
of Repose, 52 Tenn. L. Rev. 97 (1984). 


NOTES TO DECISIONS 
Analysis 6. Exceptions. 

; 7. —Fraud. 
1. Construction. A LeMorator ant 
2. Scope. — 9. —Pendency of Litigation. 
3. Application. 
4. Pleading Statute of Limitation. 1. Construction. 
5. Accrual of Cause of Action. The suing out of a summons is the com- 


ool 


mencement of an action. Whitson v. Tennessee 
C. R. Co., 163 Tenn. 35, 40 S.W.2d 396, 1930 
Tenn. LEXIS 136 (1931). 

Statutes of limitation are looked upon with 
favor as statutes of repose. Knoxville v. Gervin, 
169 Tenn. 532, 89 S.W.2d 348, 1935 Tenn. 
LEXIS 80, 103 A.L.R. 877 (1936). 


2. Scope. 

This statute applies to actions commenced 
under §§ 30-510 (now § 30-2-307), 30-512 (now 
§ 30-2-309), 30-514 — 30-516 (now §§ 30-2-311 
— 30-2-313). Harrison v. Henderson, 54 Tenn. 
315, 1872.Tenn. LEXIS 53 (1872). 

Sections 28-3-101, 28-3-109, 28-3-110 provide 
for statute of limitations against all causes of 
actions, contracts, and cases not otherwise ex- 
pressly provided for. Keeble v. Tompkins, 61 
Jenn) 473,..18735 Tenn, eLEXIS; 211), (1873): 
Barnes v. Barnes, 157 Tenn. 332, 8 S.W.2d 481, 
1928 Tenn. LEXIS 194 (1928). 

The bar of these statutes extends to equitable 
as well as legal actions. Alvis v. Oglesby’s Ex’rs, 
87 Tenn. 172, 10 S.W. 313, 1888 Tenn. LEXIS 
49 (1889). 

Sections 28-3-101, 28-3-109, 28-3-110 indi- 
cate a legislative purpose to prescribe a bar for 
all suits, whether specifically mentioned or not. 
Alvis v. Oglesby’s Ex’rs, 87 Tenn. 172, 10 S.W. 
313, 1888 Tenn. LEXIS 49 (1889); Hughes v. 
Brown, 88 Tenn. 578, 13 S.W. 286, 1889 Tenn. 
LEXIS 79, 8 L.R.A. 480 (1889); Ballard v. 
Scruggs, 90 Tenn. 585, 18 S.W. 259, 1891 Tenn. 
LEXIS 47, 25 Am. St. Rep. 703 (1891); Scott v. 
Wagstaff, 120 Tenn. 252, 107 S.W. 976, 1907 
Tenn. LEXIS 46 (1908); Blackwell v. Memphis 
S. R. Co., 124 Tenn. 516, 187 S.W. 486, 1911 
Tenn. LEXIS 60 (1911); Morris Plan Bank v. 
Scott, 176 Tenn. 496, 144 S.W.2d 741, 1940 
Tenn. LEXIS 93 (1940). 


3. Application. 

It is the cause of action, and not the form, 
that determines what statute of limitations is 
applicable. Callaway v. McMillian, 58 Tenn. 
557, 1872 Tenn. LEXIS 299 (1872), superseded 
by statute as stated in, Pioneer Bank v. Kelley, 
— $.W.2d —, 1994 Tenn. App. LEXIS 599 
(Tenn. Ct. App. Oct. 21, 1994); Alvis v. Oglesby’s 
Ex’rs, 87 Tenn. 172, 10 S.W. 313, 1888 Tenn. 
LEXIS 49 (1889). 


4, Pleading Statute of Limitation. 

The only way in which the statute of limita- 
tion is available as a defense is when it is, at the 
proper time, specially pleaded. Carolina, C. & 
O. R. Co. v. Mumpower, 205 F. 872, 1913 U.S. 
App. LEXIS 1505 (6th Cir. Tenn. 1913). 

Where defendant had knowledge of all facts, 
it is improper to allow him to amend his an- 
swer, after all proof is taken, so as to plead 
limitation. Towater v. Darby, 15 Tenn. App. 53, 
— 8.W.2d —, 1932 Tenn. App. LEXIS 73 (Tenn. 
Ct. App. 1932). 
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5. Accrual of Cause of Action. 

Where parties intended that deed should be 
to husband, but, by mistake of draftsman, the 
name of wife was inserted as joint vendee, 
husband’s right of action to correct the deed is 
barred by 10 year statute of limitations, and 
the accrual of the cause of action cannot be 
postponed to the discovery of the mistake, there 
being no statute expressly providing for any 
such postponement. Barnes v. Barnes, 157 
Tenn. 332, 8S.W.2d 481, 1928 Tenn. LEXIS 194 
(1928). 


6. Exceptions. 

The general rule is that courts cannot add 
exceptions to those made by the legislature. 
Phillips v. Memphis Furniture Mfg. Co., 168 
Tenn. 481, 79 S.W.2d 576, 1934 Tenn. LEXIS 80 
(1935). 


7. —Fraud. 

Mere concealment by a purchaser of the 
value of land which the vendor has an opportu- 
nity to ascertain is not a fraudulent conceal- 
ment preventing running of limitations, where 
no trust relationship exists between the par- 
ties. Woodfolk v. Marley, 39 S.W. 747, 1896 
Tenn. Ch. App. LEXIS 89 (1896), aff'd, 98 Tenn. 
467, 40 S.W. 479, 1896 Tenn. LEXIS 241 (1896). 

Where there was no sufficient fraud estab- 
lished to stop the running of the statute of 
limitations, claim on implied contract to pay a 
reasonable value of commissary stock trans- 
ferred at the time of signing a lease, was barred 
by the statute of limitations. Kimberly Coal Co. 
v. Douglas, 45 F.2d 25, 1930 U.S. App. LEXIS 
3555 (6th Cir. Ky. 1930). 

To prove fraudulent concealment for the pur- 
poses of tolling a statute of limitations, a party 
must show: (1) wrongful concealment of their 
actions by defendants; (2) failure of the plaintiff 
to discover the operative facts that are the basis 
of his cause of action within the limitations 
period; and (3) plaintiffs due diligence until 
discovery of the facts. Electric Power Bd. v. 
Monsanto Co., 879 F.2d 1368, 1989 U.S. App. 
LEXIS 10141 (6th Cir. Tenn. 1989), rehearing 
denied, — F.2d —, 1989 U.S. App. LEXIS 12611 
(6th Cir. Aug. 17, 1989), cert. denied, 493 U.S. 
1022, 110 S. Ct. 724, 107 L. Ed. 2d 743, 1990 
U.S. LEXIS 72 (1990). 


8. —Moratorium. 

A moratorium, declared by a private corpora- 
tion, even though it be a mutual benefit asso- 
ciation, cannot be made effective to save bar of 
limitation. Stephens v. Sovereign Camp, W. O. 
W., 18 Tenn. App. 476, 79 S.W.2d 591, 1934 
Tenn. App. LEXIS 49 (Tenn. Ct. App. 1934). 


9. —Pendency of Litigation. 

Limitations are generally tolled by the pen- 
dency of litigation over the subject matter. 
Butterbaugh v. Loew’s, Inc., 168 Tenn. 284, 77 
S.W.2d 644, 1934 Tenn. LEXIS 54, 96 A.L.R. 
973 (1935). 


28-3-102 


LIMITATION OF ACTIONS 552 


28-3-102. Actions against personal representative. 


(a) All actions against the personal representative of a decedent, for 
demands against such decedent, shall be brought within seven (7) years after 
the decedent’s death, notwithstanding any disability existing; otherwise they 


will be forever barred. 


(b) Nothing in this section shall be deemed to extend the time limited by 


§§ 30-2-310, 30-2-314 and 30-2-315. 


History. 

Code 1858, § 2786 (deriv. Acts 1715, ch. 48, 
§ 9); Shan., § 4483; Code 1932, § 8610; mod. 
C. Supp. 1950, § 8610; T.C.A. (orig. ed.), § 28- 
302; Acts 1990, ch. 970, § 1. 


Cross-References. 

Time between death of person and grant of 
letters not exceeding six months not counted, 
§ 28-1-110. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 437. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 763. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ad- 
verse Possession, § 14; 5 Tenn. Juris., Children 
Born out of Wedlock, § 10; 12 Tenn. Juris., 
Executors and Administrators, §§ 97-99; 18 
Tenn. Juris., Limitations of Actions, § 33; 25 
Tenn. Juris., Wills, § 177. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Basis of Statute. 

. Nature of Statute. 

. Protection of Statute. 

Application. 

—Persons Under Disability. 
—Trust Estates. 

—Mortgages. 

. —Hyjectment. 

10. —Sureties. 

11. —Paternity Suits. 

12. Pleading of Statute. 

13. Running of Statute. 

14. —Filing of Claims. 

15. —Claims Against Insolvent Estates. 
16. —Admitted Claims. 

17. —Prevention of Bar. 

18. —Suspension of Statute. 

19. —Running from Accrual of Right. 
20. —Running from Date of Death. 
21. —Running from Date of Judgment. 
22. —Absence of Debtor. 

23. Waiver of Statute. 


CHONINAHMWPRWNe 


1. Construction. 

The provision in Acts 1715, ch. 48, § 9 pro- 
viding that creditors of deceased must file their 
claims within seven years or be forever barred 
was not repealed by Acts 1789, ch. 23 as far as 
heirs of deceased are concerned. Smith v. Hick- 
man’s Heirs, 3 Tenn. 330, 1 Cooke 330, 1813 
Tenn. LEXIS 25 (1813). 

If administrative representative advertises 
for claims as provided for by provisions of Acts 
1789, ch. 23, and none of the exceptions apply a 


claim will be barred in two years, but if there is 
no advertisement a claim will be barred in 
seven years as provided by Acts 1715, ch. 48, 
§ 9. Lewis v. Hickman, 158 Tenn. (Appx.) 108, 2 
Cooke (1814). 

Acts 1715, ch. 48 and 1789, ch. 23 must be 
interpreted together, since latter act did not 
repeal former act in its entirety. Lewis v. Hick- 
man, 158 Tenn. (Appx.) 108, 2 Cooke (1814). 

Portion of Acts 1715, ch. 48, § 9 relating to 
disposition of surplus in estates after seven 
years is repealed by Acts 1784, ch. 23 and 1789, 
ch. 23. Lewis v. Hickman, 158 Tenn. (Appx.) 
108, 2 Cooke (1814). 

Right of representative to issue deed for land 
pursuant to agreement of deceased as autho- 
rized by Acts 1794, ch. 5 is restricted to seven 
year period, since representative cannot act on 
claims after seven-year period by virtue of Acts 
1715, ch. 48, § 9. Lewis v. Hickman, 158 Tenn. 
(Appx.) 108, 2 Cooke (1814). 


2. Basis of Statute. 

This statute is founded upon considerations 
of public policy, which are strongly sustained in 
its discouragement of litigation under circum- 
stances which, in many cases, preclude the 
attainment of truth and justice; in its suppres- 
sion of frauds and perjuries in attempts to set 
up demands against the estates of deceased 
persons, when the means of exposing their 
falsity have perished; in the necessity that 
those who succeed to the rights and property of 
such deceased persons should be quieted in the 
enjoyment of their rights. State v. Crutcher’s 
Adm’r, 32 Tenn. 504, 1852 Tenn. LEXIS 106 
(1852). 
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3. Nature of Statute. 

This statute is something more than a stat- 
ute of limitations; it constitutes a rule of prop- 
erty. Cooper v. Lyons, 77 Tenn. 596, 1882 Tenn. 
LEXIS 108 (1882). 

This statute establishes a positive limitation 
in contradistinction to a negative prescription. 
Delaney v. Delaney, 190 Tenn. 632, 231 S.W.2d 
328, 1950 Tenn. LEXIS 530 (1950). 


4. Protection of Statute. 

This statute establishes a positive prescrip- 
tion or limitation, in contradistinction to a 
negative prescription. The distinction is that 
the statute of positive prescription acts upon 
and extinguishes the right, while that of a 
negative prescription affects only the remedy. A 
negative prescription may be answered by a 
new promise, or by something that will take the 
case out of the apparent bar of the statute. 
Marshall v. Hudson, 17 Tenn. 57, 1836 Tenn. 
LEXIS 16 (1836); State v. Crutcher’s Adm’r, 32 
Tenn. 504, 1852 Tenn. LEXIS 106 (1852); Rog- 
ers v. Etter, 67 Tenn. 13, 1874 Tenn. LEXIS 317 
(1874); Cooper v. Lyons, 77 Tenn. 596, 1882 
Tenn. LEXIS 108 (1882); Caldwell & Hays v. 
McFarland, 79 Tenn. 463, 1883 Tenn. LEXIS 84 
(1883); Sigler v. Vaughan, 84 Tenn. 346, 1886 
Tenn. LEXIS 107 (1886); Henderson v. Tipton, 
88 Tenn. 255, 14 S.W. 380, 1889 Tenn. LEXIS 
44 (Tenn. Sep. 1889); Fitzsimmons v. Johnson, 
90 Tenn. 416, 17 S.W. 100, 1891 Tenn. LEXIS 
28 (1891); Smith v. Goodlett, 92 Tenn. 230, 21 
S.W. 106, 1892 Tenn. LEXIS 67 (1893); Jones v. 
Whitworth, 94 Tenn. 602, 30 S.W. 736, 1894 
Tenn. LEXIS 73 (1895); Carrigan v. Rowell, 96 
Tenn. 185, 34 S.W. 4, 1895 Tenn. LEXIS 24 
(1896); Bass v. Harkreader, 162 Tenn. 518, 39 
S.W.2d 275, 1930 Tenn. LEXIS 117 (1931); 
Sparks v. First Nat'l Bank, 164 Tenn. 64, 46 
S.W.2d 43, 1931 Tenn. LEXIS 12 (1932). 

This section protects the heirs at law and 
distributees, as well as the administrator, 
against the claims of all creditors after the 
lapse of seven years. Cox v. Kent, 68 Tenn. 492, 
1876 Tenn. LEXIS 35 (1876). 

This statute protects the estate whether it be 
in the hands of the personal representative, the 
heir, or distributee. Cooper v. Lyons, 77 Tenn. 
596, 1882 Tenn. LEXIS 108 (1882). 

The protective period of six months allowed 
to personal representatives by § 28-1-111 is not 
applicable. Fitzsimmons v. Johnson, 90 Tenn. 
416, 17 S.W. 100, 1891 Tenn. LEXIS 28 (1891). 

Where suit was brought to recover stock 
certificate 12 months after the death of the 
alleged donor, against those holding the certifi- 
cate as trustees for the donor’s estate, the 
action was barred either by 18 months statu- 
tory limitation on cause of action accruing dur- 
ing the decedent’s lifetime, or by seven years 
limitation on actions against the personal rep- 
resentatives for demand against the decedent. 
Rose v. Parker, 36 Tenn. App. 46, 251 S.W.2d 
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320, 1952 Tenn. App. LEXIS 93 (Tenn. Ct. App. 
1952). 


5. Application. 


6. —Persons Under Disability. 

The ward in a guardian bond may be barred 
under it, though his disability continued. Fos- 
ter v. Maxey’s Ex’rs, 14 Tenn. 223, 14 Tenn. 224, 
1834 Tenn. LEXIS 65 (1834). 

There is no saving of the bar as to persons 
under disability in the seven year statute. It is 
an absolute and unconditional protection 
against the suits of all persons. The personal 
representative is protected against all suits 
after seven years from the time the right to sue 
accrues, notwithstanding the disabilities of the 
creditors; and the heir is protected against 
suits to subject the descended lands within 
such period; but after judgment against the 
personal representative, the judgment creditor 
may, within seven years, institute proceedings 
against the heir to subject the descended land 
to its satisfaction. Hobbs v. Ballard, 37 Tenn. 
395, 1858 Tenn. LEXIS 24 (1858); Rogers v. 
Etter, 67 Tenn. 13, 1874 Tenn. LEXIS 317 
(1874); Henry v. Mills, 69 Tenn. 144, 1878 Tenn. 
LEXIS 65 (1878); Trafford v. Wilkinson, 3 Coo- 
per’s Tenn. Ch. 701 (1878); Hull v. Jones, 78 
Tenn. 100, 1882 Tenn. LEXIS 149 (1882); Fitz- 
simmons v. Johnson, 90 Tenn. 416, 17 S.W. 100, 
1891 Tenn. LEXIS 28 (1891). 

Persons under disability have not the grace 
provided by § 28-1-106, and must sue within 
seven years after the maturity or suability of 
their claims. Jones v. Reynolds, 64 Tenn. 644, 
1875 Tenn. LEXIS 147 (1875). 

This statute bars rights of one non compos 
mentis. Bass v. Harkreader, 162 Tenn. 518, 39 
S.W.2d 275, 1930 Tenn. LEXIS 117 (1931). 


7. —Trust Estates. 

Where owner of trust property bequeathed by 
trustee to another fails to assert his right 
within seven years, he will be barred notwith- 
standing his disability. Williams v. Conrad, 30 
Tenn. 412, 1850 Tenn. LEXIS 140 (1850); Hen- 
derson v. Tipton, 88 Tenn. 255, 14 S.W. 380, 
1889 Tenn. LEXIS 44 (Tenn. Sep. 1889). 

Owner of trust property bequeathed by 
trustee to another will not be barred pending 
an intermediate life estate if he is a remainder- 
man. Williams v. Conrad, 30 Tenn. 412, 1850 
Tenn. LEXIS 140 (1850); Henderson v. Tipton, 
88 Tenn. 255, 14 S.W. 380, 1889 Tenn. LEXIS 
44 (Tenn. Sep. 1889). 

The person seeking to set up a resulting trust 
in land to which the decedent held the legal 
title at the time of his death must bring suit 
against the heirs of such decedent within seven 
years after his death though there has been no 
adverse possession of the land by the heirs. 
Earles v. Earles, 40 Tenn. 366, 1859 Tenn. 
LEXIS 101 (1859); Lane v. Farmer, 79 Tenn. 
568, 1883 Tenn. LEXIS 109 (1883); Henderson 
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v. Tipton, 88 Tenn. 255, 14 S.W. 380, 1889 Tenn. 
LEXIS 44 (Tenn. Sep. 1889); Henderson v. Tip- 
ton, 88 Tenn. 255, 14 S.W. 380, 1889 Tenn. 
LEXIS 44 (Tenn. Sep. 1889); Smith v. Goodlett, 
92 Tenn. 230, 21 S.W. 106, 1892 Tenn. LEXIS 
67 (1893); Lucas v. Malone, 106 Tenn. 380, 61 
S.W. 82, 1900 Tenn. LEXIS 171 (1901). 

This section is applicable to trust estates. 
Killebrew v. Ray, 181 Tenn. 333, 181 S.W.2d 
334, 1944 Tenn. LEXIS 377 (1944). 

Where suit was brought to recover stock 
certificate 12 months after the death of the 
alleged donor, against those holding the certifi- 
cate as trustees for the donor’s estate, the 
action was barred either by 18 months statu- 
tory limitation on actions for cause of action 
accruing during the decedent’s lifetime, or by 
seven years limitation on actions against the 
personal representatives for demand against 
the decedent. Rose v. Parker, 36 Tenn. App. 46, 
251 S.W.2d 320, 1952 Tenn. App. LEXIS 93 
(Tenn. Ct. App. 1952). 


8. —Mortgages. 

This seven year statute does not run against 
a mortgage or deed of trust so as to protect the 
deceased maker’s heir from foreclosure of the 
same. Smith v. Goodlett, 92 Tenn. 230, 21 S.W. 
106, 1892 Tenn. LEXIS 67 (1893); Irvine v. 
Shrum, 97 Tenn. 259, 36 S.W. 1089, 1896 Tenn. 
LEXIS 137 (1896). 

This section has no application to a mortgage 
foreclosure suit where the decedent is alleged 
not to have left personalty in this state, and no 
judgment is sought against his heirs or per- 
sonal representative. Fidelity Mut. Life Ins. Co. 
v. Wall, 167 Tenn. 207, 68 S.W.2d 108, 1933 
Tenn. LEXIS 27 (1934). 


9. —Ejectment. 

This statute is inapplicable, and does not bar 
ejectment against the heirs of the decedent, 
where it does not appear that the defendants 
had held the actual possession of the land for 
more than seven years before the institution of 
the suit. Peterson v. Turney, 2 Tenn. Ch. App. 
519 (1897). 


10. —Sureties. 

Action is barred if not brought within seven 
years from date of surety’s payment. Harris v. 
Thomas, 52 S.W. 706, 1899 Tenn. Ch. App. 
LEXIS 29 (1899). 

Surety who paid judgment was entitled to 
sue estate of deceased cosurety for contribution 
where judgment was paid and suit for contri- 
bution filed within 10 year period of judgment 
though filed more than seven years after death 
of cosurety, since obligation to contribute did 
not accrue until judgment was paid. Sims v. 
Martin, 184 Tenn. 35, 195 S.W.2d 24, 1946 
Tenn. LEXIS 257 (1946). 


11. —Paternity Suits. 
Statute of limitation in this section for claims 
of creditors against a decedent’s estate does not 
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apply to suits brought to establish paternity for 
the purpose of determining intestate succes- 
sion. Thompson v. Coates, 627 S.W.2d 376, 1981 
Tenn. App. LEXIS 570 (Tenn. Ct. App. 1981); 
McCluskey v. Weaver, 667 S.W.2d 747, 1982 
Tenn. App. LEXIS 458 (Tenn. Ct. App. 1982). 


12. Pleading of Statute. 

The heirs or devisees may plead this seven 
year statute of limitation, when it is sought to 
subject the land descended or devised to them 
to the payment of the debts of the decedent. Pea 
v. Waggoner, 6 Tenn. 1, 1818 Tenn. LEXIS 12 
(1818); Peck v. Heirs of Wheaton, 8 Tenn. 353, 
1828 Tenn. LEXIS 12 (1828); Hooper v. Bryant, 
11 Tenn. 1, 1832 Tenn. LEXIS 10 (1832); Stone 
v. Sanders, 38 Tenn. 248, 1858 Tenn. LEXIS 165 
(1858); Miller v. Taylor, 2 Shan. 461 (1877); 
Henry v. Mills, 69 Tenn. 144, 1878 Tenn. LEXIS 
65 (1878); Smith v. Goodlett, 92 Tenn. 230, 21 
S.W. 106, 1892 Tenn. LEXIS 67 (1893). 

The bar of the seven year limitation after the 
rendition of the judgment against the personal 
representative is effective in favor of the heir, 
notwithstanding the statute is not pleaded or 
relied on. Bomar v. Hagler, 75 Tenn. 85, 1881 
Tenn. LEXIS 80 (1881). 

This statute need not be specially relied on or 
formally pleaded in bar, but may be relied on in 
the trial, if the facts appear in the general 
pleadings and the proof, for it extinguishes the 
right or vests the title. The statute is conclu- 
sive. Cooper v. Lyons, 77 Tenn. 596, 1882 Tenn. 
LEXIS 108 (1882); Caldwell & Hays v. McFar- 
land, 79 Tenn. 463, 1883 Tenn. LEXIS 84 
(1883); Henderson v. Tipton, 88 Tenn. 255, 14 
S.W. 380, 1889 Tenn. LEXIS 44 (Tenn. Sep. 
1889); Carrigan v. Rowell, 96 Tenn. 185, 34 S.W. 
4, 1895 Tenn. LEXIS 24 (1896); McSpadden v. 
Parkenson, 10 Tenn. App. 11, — S.W.2d —, 
1928 Tenn. App. LEXIS 2 (Tenn. Ct. App. 1928). 


13. Running of Statute. 


14. —Filing of Claims. 

The deposit of a matured note with the per- 
sonal representatives and its recognition by 
them as a “filed claim” is not equivalent to a 
suit commenced so as to prevent the bar when 
suit was not begun within the period prescribed 
after appointment of the personal representa- 
tives. Woods v. Woods, 99 Tenn. 50, 41 S.W. 345, 
1897 Tenn. LEXIS 8 (1897). 


15. —Claims Against Insolvent Estates. 

There is no exception in the seven year stat- 
ute in favor of claims filed under the insolvency 
acts. Stone v. Sanders, 38 Tenn. 248, 1858 Tenn. 
LEXIS 165 (1858). 

Laches in enforcement of a claim duly filed 
against insolvent’s estate may bar, diligence 
being incumbent on the creditor. Grimmett v. 
Midgett, 57 S.W. 399, 1899 Tenn. Ch. App. 
LEXIS 158 (1899). 


16. —Admitted Claims. 
Claims admitted by personal representative 
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to be valid in his bill to sell lands to pay debts, 
taken for confessed, stand as judgments. Hen- 
derson v. McGhee, 53 Tenn. 55, 1871 Tenn. 
LEXIS 317 (1871); Vance v. Sanders, 67 Tenn. 
294, 1874 Tenn. LEXIS 376 (1874); Allen v. 
Shanks, 90 Tenn. 359, 16 S.W. 715, 1891 Tenn. 
LEXIS 25 (1891). 

Where claims are merely filed, without peti- 
tion or answer, but reported upon and allowed, 
the party filing may be deemed a party to the 
suit. Caruthers v. Caruthers, 70 Tenn. 264, 
1879 Tenn. LEXIS 173 (1879); Allen v. Shanks, 
90 Tenn. 359, 16 S.W. 715, 1891 Tenn. LEXIS 
25 (1891). 

A suit for the sale of a decedent’s lands to pay 
his debts is not barred, though instituted 13 
years after his death, if brought within seven 
years after the final adjudication of the claim 
against the estate, in a proceeding commenced 
in time, and prosecuted with due diligence. 
Carrigan v. Rowell, 96 Tenn. 185, 34 S.W. 4, 
1895 Tenn. LEXIS 24 (1896). 


17. —Prevention of Bar. 

The personal representative has no power to 
make a deed in pursuance of the title bond of 
the decedent after the lapse of seven years from 
the maker’s death. Lewis’s Ex’rs v. Hickman’s 
Heirs & Adm’rs, 2 Tenn. 316, 2 Tenn. 317, 1814 
Tenn. LEXIS 24 (1814). 

A suit to compel the specific performance of 
the contract or title bond of a decedent to 
convey certain land is barred after the lapse of 
seven years from his death. Smith v. Hickman’s 
Heirs, 3 Tenn. 330, 1 Cooke 330, 1813 Tenn. 
LEXIS 25 (1813); Coulson v. Walton, 34 U.S. 62, 
93 Ly Ed: 51;51835: U;S.. LEXIS, 334 (1835); 
Wooldridge v. Page, 68 Tenn. 325, 1878 Tenn. 
LEXIS 17 (1878); Woolridge v. Page, 69 Tenn. 
135, 1878 Tenn. LEXIS 64 (1878); Henry v. 
Mills, 69 Tenn. 144, 1878 Tenn. LEXIS 65 
(1878); Henderson v. Tipton, 88 Tenn. 255, 14 
S.W. 380, 1889 Tenn. LEXIS 44 (Tenn. Sep. 
1889); Smith v. Goodlett, 92 Tenn. 230, 21 S.W. 
106, 1892 Tenn. LEXIS 67 (1893). 

A personal representative cannot, by a re- 
quest for a delay or by the recognition of a 
claim, stop the running of this seven year 
statute, nor can he extend or prevent the limi- 
tation in favor of the heir, allowed under this 
section after the recovery of a judgment against 
the personal representative. Peck v. Heirs of 
Wheaton, 8 Tenn. 3538, 1828 Tenn. LEXIS 12 
(1828); Maloney v. Wilson, 68 Tenn. 403, 1877 
Tenn. LEXIS 33 (1877); Loyd v. Loyd, 68 Tenn. 
406, 1877 Tenn. LEXIS 34 (1877); Cooper v. 
Lyons, 77 Tenn. 596, 1882 Tenn. LEXIS 108 
(1882); Bates v. Elrod, 81 Tenn. 156, 1884 Tenn. 
LEXIS 18 (1884); Henderson v. Tipton, 88 Tenn. 
255, 14 S.W. 380, 1889 Tenn. LEXIS 44 (Tenn. 
Sep. 1889). 

The heirs cannot rely upon this statute as a 
bar after seven years to a bill filed to set up a 
lost deed by the person in possession of the land 
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conveyed therein, for the statutes of limitation 
and the lapse of time have no application to a 
bill in chancery, in which the complainant is not 
seeking to recover anything, but only resisting 
the demand of the defendants which he (the 
complainant) has been constantly opposing, by 
some equity inherent in the right or covenant 
on which the demand is vested. Anderson v. 
Akard, 83 Tenn. 182, 1885 Tenn. LEXIS 40 
(1885). 

Bill by partner against widow of deceased 
partner to set aside a deed from third parties to 
deceased partner, and to enjoin widow from 
alienating property, was barred by seven and 
10 year limitation periods where suit was filed 
more than 14 years after death of partner. 
Killebrew v. Ray, 181 Tenn. 333, 181 S.W.2d 
334, 1944 Tenn. LEXIS 377 (1944). 


18. —Suspension of Statute. 

The statute is not a bar to award of relief toa 
distributee unequalized in a former collation of 
advancements, when there is an unexpected 
realization on assets afterward. Daniels v. Pick- 
ett, 59 S.W. 148, 1900 Tenn. Ch. App. LEXIS 66 
(1900). 

The rule that fraudulent concealment of right 
of action suspends running of statute has ap- 
plication to a concealment of the cause of ac- 
tion, rather than of property or assets of the 
debtor. Sparks v. First Nat'l] Bank, 164 Tenn. 
64, 46 S.W.2d 43, 1931 Tenn. LEXIS 12 (1932). 


19. —Running from Accrual of Right. 

The original statute, substantially reenacted 
in this section, was given what was called an 
“equitable construction,” by which the statute 
did not begin to run until the right to sue 
accrued, a construction based upon the ground 
that the legislature could never be held to 
intend that a person should be barred of his 
action before the right to sue had accrued. 
Caplinger v. Vaden, 24 Tenn. 629 (1843); Jones 
v. Whitworth, 94 Tenn. 602, 30 S.W. 736, 1894 
Tenn. LEXIS 73 (1895); Woods v. Woods, 99 
Tenn. 50, 41 S.W. 345, 1897 Tenn. LEXIS 8 
(1897). 

The purchaser of property under a warranty 
of title, executed by the deceased, does not 
become a creditor of the deceased warrantor till 
the property warranted has been recovered by 
title paramount; and, in such case, the pur- 
chaser is not barred, though seven years may 
have elapsed since the death of the warrantor. 
The warrantee has no cause of action till the 
property is recovered, and he is entitled to the 
time given by the statute from the period when 
his cause of action accrued. Caplinger v. Vaden, 
24 Tenn. 629 (1843). 

The general rule is that the statute begins to 
run from the date of discovery of a mistake 
made by a draftsman of a deed in a suit to 
correct, or from the time when it might have 
been discovered by the exercise of reasonable 
diligence. The record of such a deed does not 
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import notice of the mistake. McSpadden v. 
Parkenson, 10 Tenn. App. 11, — S.W.2d —, 
1928 Tenn. App. LEXIS 2 (Tenn. Ct. App. 1928). 

Where plaintiffs, heirs of decedent, sued to 
reform a deed so as to give them title to the 
land, the action was one, in effect, to recover 
title to the land and the seven year statute of 
limitations applied. McSpadden v. Parkenson, 
10 Tenn. App. 11, — S.W.2d —, 1928 Tenn. App. 
LEXIS 2 (Tenn. Ct. App. 1928). 

Where the maker of a note paid a part of the 
note before it was due and the maker and payee 
agreed that interest would be charged on the 
payment so made and credited against the 
balance of the note, the statutes of limitation 
did not run even though there had been no 
credits entered on the note according to the 
contract. Boyd v. Maroney, 20 Tenn. App. 117, 
95 S.W.2d 1272, 1935 Tenn. App. LEXIS 10 
(Tenn. Ct. App. 1935). 


20. —Running from Date of Death. 

The bequest of trust property, as his own, by 
the trustee is a conversion, and the possession 
of the executor or legatee under the bequest 
would not be subservient to, but in opposition 
to, the trust, and in hostility to the right of the 
owner of the trust property, and the statute 
would begin to run against the person having 
an immediate possessory right to the beneficial 
interest and enjoyment of the property. Wil- 
hams v. Conrad, 30 Tenn. 412, 1850 Tenn. 
LEXIS 140 (1850). 

The statute runs at the death of the debtor 
whether a personal representative be ap- 
pointed or not. The remedy of the creditor is to 
procure appointment of such. Sparks v. First 
Nat'l Bank, 164 Tenn. 64, 46 S.W.2d 43, 1931 
Tenn. LEXIS 12 (1932). 


28-3-103. Slander actions. 
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21. —Running from Date of Judgment. 

Proper institution of suit against personal 
representative within the time prescribed 
saves the bar as to realty and personalty, if 
prosecuted to judgment, and proceedings to 
subject realty are begun within seven years 
from rendition of judgment. Wooldridge v. Page, 
68 Tenn. 325, 1878 Tenn. LEXIS 17 (1878); 
Woolridge v. Page, 69 Tenn. 135, 1878 Tenn. 
LEXIS 64 (1878); Henry v; Mills, 69 Tenn. 144, 
1878 Tenn. LEXIS 65 (1878); Raht v. Meek, 89 
Tenn. 274, 14 S.W. 777, 1890 Tenn. LEXIS 47 
(1890); Carrigan v. Rowell, 96 Tenn. 185, 34 
S.W. 4, 1895 Tenn. LEXIS 24 (1896); 
PREWETT v. GOODLETT, 98 Tenn. 82, 38 S.W. 
434, 1896 Tenn. LEXIS 206 (1896); Harris v. 
Thomas, 52 S.W. 706, 1899 Tenn. Ch. App. 
LEXIS 29 (1899). 


22. —Absence of Debtor. 

The fact that decedent became a nonresident 
after the cause of action accrued, and so contin- 
ued, does not take the case out of this seven 
years’ statute. Sparks v. First Nat’l Bank, 164 
Tenn. 64, 46 S.W.2d 43, 1931 Tenn. LEXIS 12 
(1932). 


23. Waiver of Statute. 

A written agreement entered into by the 
devisees, obligating each to pay to the executors 
his proportional part of any amount found to be 
necessary to satisfy the indebtedness of the 
estate, means that the devisees will hold the 
land subject to their respective proportions of 
the debts found to be due, by due course of 
administration, and does not waive any benefit 
of the statute of limitations. Caldwell & Hays v. 
McFarland, 79 Tenn. 463, 1883 Tenn. LEXIS 84 
(1883). 


Actions for slanderous words spoken shall be commenced within six (6) 


months after the words are uttered. 


History. 

Code 1858, § 2771 (deriv. Acts 1715, ch. 27, 
§ 5); Shan., § 4468; Code 1932, § 8594; T.C.A. 
(orig. ed.), § 28-303. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Libel and Slander, § 33; 18 Tenn. Juris., Limi- 
tations of Actions, § 25. 


Law Reviews. 

Conditional Privilege in Tennessee (Donald 
F. Paine), 30 Tenn. L. Rev. 569. 

Torts — Quality Auto Parts Co. v. Bluff City 
Buick Co.: Refusing to Apply the Discovery 
Rule to Slander Actions (Paige A. Seals), 24 
Mem. St. U.L. Rev. 611 (1994). 


NOTES TO DECISIONS 


Analysis 


1. Refusal of Bank to Pay Check. 
2. Pleading of Limitation Period. 
3. Accrual of Cause of Action. 


4. False Light Invasion of Privacy. 


1. Refusal of Bank to Pay Check. 
This statute has no application to an action 
for injury resulting to plaintiffs credit from the 
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wrongful act of a banker in refusing to pay the 
check of a customer who had an ample deposit 
to meet it. J. M. James Co. v. Continental Nat’! 
Bank, 105 Tenn. 1, 58 S.W. 261, 1900 Tenn. 
LEXIS 49, 80 Am. St. Rep. 857, 51 L.R.A. 255 
(1900). 


2. Pleading of Limitation Period. 

If a bank president’s conduct in the violent 
way in which he refused the plaintiff a loan and 
ordered him to remove his account, in the 
presence and hearing of others, be slanderous, 
it is in the manner of speaking the words, and 
not in the act of refusing the loan and closing 
the account; and such conduct, if actionable, is 
so because the words spoken are slanderous; 
but when such action is brought more than six 
months thereafter, as shown by the declaration, 
a demurrer upon the ground that more than six 
months elapsed before the bringing of the suit 
defeats such action. Farabee-Treadwell Co. v. 
Union & Planters’ Bank & Trust Co., 135 Tenn. 
208, 186 S.W. 92, 1916 Tenn. LEXIS 22, L.R.A. 
(n.s.) 1916F501 (1916). 

Trial court did not err in granting summary 
judgment dismissing appellant’s defamation 
lawsuit against appellee because, although ap- 
pellant’s general sessions’ warrant averred a 
claim for libel, in her general sessions court 
testimony, appellant’s only claim was for slan- 
der as she testified that the offending state- 
ments were statements that appellee’s person- 
nel said to the police officers, and she provided 
no evidence of any written statement by appel- 
lee that would form the basis for a libelous 
defamation action; and appellant’s lawsuit was 
time-barred by the six-month statute of limita- 
tions applicable to slander claims as the offend- 
ing statements were made on July 17, 2013, 
and her lawsuit was filed on July 15, 2014. 
Vaughn v. Methodist Hosp. Staff & Admin., — 
S.W.3d —, 2017 Tenn. App. LEXIS 293 (Tenn. 
Ct. App. May 8, 2017). 


3. Accrual of Cause of Action. 
Rule of Teeters v. Currey, 518 S.W.2d 512, 
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1974 Tenn. LEXIS 438, 93 A.L.R.3d 207 (Tenn. 
1974), and McCroskey v. Bryant Air Condition- 
ing Co., 524 S.W.2d 487, 1975 Tenn. LEXIS 668 
(Tenn. 1975), that in certain cases the cause of 
action does not accrue until plaintiff is aware 
that he has suffered injury, is restricted to cases 
arising under sections that specify the accrual 
of the cause of action as the starting point for 
the running of the limitations period; thus, 
slander-action plaintiffs argument that the 
running of the limitations period under this 
section did not commence until he discovered 
that he had been defamed was mistaken, since 
this section clearly provides that the period 
runs “after the words are uttered.” Heller v. 
Smither, 437 F. Supp. 1, 1977 U.S. Dist. LEXIS 
17145 (M.D. Tenn. 1977), affd without opinion, 
Heller v. Chance, 578 F.2d 1380 (6th Cir. Tenn. 
1978), affd without opinion, v. Chance, 578 F.2d 
1380 (6th Cir. Tenn. 1978). 

In a personal injury and products liability 
case in which the injured party and his spouse 
sued the makers of a tree/deer stand, and the 
makers moved for summary judgment, the 
complaint was untimely under the one-year 
limitation period in T.C.A. §§ 28-3-104 and 
29-28-103. The accrual period was when the 
injury was discovered, not when the injured 
party and his spouse discovered who the mak- 
ers were, and they failed in their duty through 
the exercise of reasonable care and due dili- 
gence to discover who the makers were. Willis v. 
Wal-Mart Stores, Inc., 819 F. Supp. 2d 700, 
2011 U.S. Dist. LEXIS 110292 (M.D. Tenn. 
Sept. 26, 2011). 


4. False Light Invasion of Privacy. 

False light invasion of privacy claim, if the 
publicity was in spoken form, is governed by 
T.C.A. § 28-3-103; if the publicity was in writ- 
ten form, the claim is governed by T.C.A. § 28- 
3-104(a)(1). West v. Media Gen. Convergence, 
Inc., 538 S.W.3d 640, 2001 Tenn. LEXIS 620 
(Tenn. 2001). 


28-3-104. Personal tort actions; actions against certain professionals. 


(a)(1) Except as provided in subdivision (a)(2), the following actions shall be 
commenced within one (1) year after the cause of action accrued: 
(A) Actions for libel, injuries to the person, false imprisonment, mali- 
cious prosecution, or breach of marriage promise; 
(B) Civil actions for compensatory or punitive damages, or both, 
brought under the federal civil rights statutes; and 
(C) Actions for statutory penalties. 
(2) Acause of action listed in subdivision (a)(1) shall be commenced within 
two (2) years after the cause of action accrued, if: 
(A) Criminal charges are brought against any person alleged to have 


caused or contributed to the injury; 
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(B) The conduct, transaction, or occurrence that gives rise to the cause 
of action for civil damages is the subject of a criminal prosecution 
commenced within one (1) year by: 
(i) A law enforcement officer; 
(ii) A district attorney general; or 
Gui) A grand jury; and 
(C) The cause of action is brought by the person injured by the criminal 
conduct against the party prosecuted for such conduct. 
(3) This subsection (a) shall be strictly construed. 
(b) For the purpose of this section, in products liability cases: 

(1) The cause of action for injury to the person shall accrue on the date of 
the personal injury, not the date of the negligence or the sale of a product; 

(2) No person shall be deprived of the right to maintain a cause of action 
until one (1) year from the date of the injury; and 

(3) Under no circumstances shall the cause of action be barred before the 

person sustains an injury. 
(c)(1) Actions and suits against licensed public accountants, certified public 
accountants, or attorneys for malpractice shall be commenced within one (1) 
year after the cause of action accrued, whether the action or suit is grounded 
or based in contract or tort. 

(2) In no event shall any action or suit against a licensed public accoun- 
tant, certified public accountant or attorney be brought more than five (5) 
years after the date on which the act or omission occurred, except where 
there is fraudulent concealment on the part of the defendant, in which case 
the action or suit shall be commenced within one (1) year after discovery that 
the cause of action exists. 

(d) Any action to recover damages against a real estate appraiser arising out 


of the appraiser’s real estate appraisal activity shall be brought within one (1) 
year from a person’s discovery of the act or omission giving rise to the action, 
but in no event shall an action to recover damages against a real estate 
appraiser be brought more than five (5) years after the date the appraisal was 


conducted. 


History. 

Code 1858, § 2772 (deriv. Acts 1715, ch. 27, 
§ 5); Shan., § 4469; mod. Code 1932, § 8595; 
Acts 1967, ch. 283, § 1; 1969, ch. 28, § 1; 1969, 
ch. 293, §§ 1, 2; 1972, ch. 669, § 1; T.C.A. (orig. 
ed.), § 28-304; Acts 1990, ch. 970, § 2; 1990, ch. 
1056, § 2; 2014, ch. 618, §§ 1, 2; 2015, ch. 388, 
§ 1; 2017, ch. 234, § 1. 


Compiler’s Notes. 

Acts 2014, ch. 618, § 3 provided that this act 
shall apply to causes of actions or suits for acts 
or omissions that occurred on or after July 1, 
2014. 

Acts 2015, ch. 388, § 2 provided that the act, 
which amended (a), shall apply to causes of 
action accruing on or after July 1, 2015. 

Acts 2017, ch. 234, § 3 provided that the act, 
which added subsection (d), shall apply to ac- 
tions accruing and appraisals conducted on or 
after July 1, 2017. 


Amendments. 
The 2017 amendment added (d). 


Effective Dates. 
Acts 2017, ch. 234, § 3. July 1, 2017. 


Cross-References. 

Abolition of common law tort action of alien- 
ation of affections, § 36-3-701. 

Abolition of common law torts of seduction 
and criminal conversation, § 39-13-508. 

Limitation of actions, counterclaim or third 
party complaint, § 28-1-114. 

Limitation of actions, Uniform Contribution 
Among Tort-Feasors Act, § 29-11-104. 

Not-for-profit board members, immunity 
from suit, § 48-58-601. 


Section to Section References. 
This section is referred to in §§ 28-3-116, 
29-26-116, 29-28-103, 39-13-811, 44-8-413. 
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Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, § 12; 4 Tenn. Juris., Auto- 
mobiles, § 36; 6 Tenn. Juris., Constitutional 
Law, § 71; 10 Tenn. Juris., Employer and Em- 
ployee, § 65; 17 Tenn. Juris., Libel and Slander, 
§ 33; 18 Tenn. Juris., Limitations of Actions, 
§§ 5, 14, 17, 25, 34; 18 Tenn. Juris., Malicious 
Prosecution, § 7; 22 Tenn. Juris., Seduction, 


§ 3. 


Law Reviews. 

A Pragmatic Approach to Improving Tort 
Law, 54 Vand. L. Rev. 1447 (2001). 

Accidental Torts, 54 Vand. L. Rev. 1225 
(2001). 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
593. 

Age Discrimination: A Growth Industry 
(Charles H. Anderson), 25 No. 6 Tenn. B.J. 24 
(1989). 

As a Matter of Law: Summary Judgment in 
Medical Malpractice Litigation in Tennessee, 
15 Mem. St. U.L. Rev. 55 (1984). 

Attorney and Client — Negligence — Limi- 
tation of Action, 34 Tenn. L. Rev. 507. 

Attorney Malpractice — The Accrual of a 
Cause of Action, 42 Tenn. L. Rev. 784. 

Civil Procedure and Evidence — Tennessee 
Survey 1970 (Jerry J. Phillips), 38 Tenn. L. Rev. 
i AE 

Civil Procedure — Carr v. Borchers: Tennes- 
see’s Nonresident Motorist Statute Revisited, 
22 Mem. St. U.L. Rev. 357 (1992). 

Civil Rights — Statutes of Limitations for 
Section 1983 Actions — A Definitive Answer in 
Wilson v. Garcia?, 17 Mem. St. U.L. Rev. 127 
(1986). 

Conditional Privilege in Tennessee (Donald 
F. Paine), 30 Tenn. L. Rev. 569. 

Conflict of Laws — Limitation of Actions — 
Lex Loci or Lex Fori, 23 Tenn. L. Rev. 1038. 

Conflict of Laws — 1957 Tennessee Survey 
(John W. Wade), 10 Vand. L. Rev. 995. 

Constitutional Challenge to Medical Mal- 
practice Review Boards, 46 Tenn. L. Rev. 607. 

Constitutional Law — Limitation of Actions 
— Application of the Vested Rights Doctrine 
(David A. King), 51 Tenn. L. Rev. 129 (1983). 

Constitutional Law — Retroactive Applica- 
tion of a Statute Removing a Statute of Limi- 
tations Bar, 41 Tenn. L. Rev. 914. 

Contract — Tort — Breach of Duty Resulting 
in Property Damage — Limitation of Action, 34 
Tenn. L. Rev. 297. 

Contracts and Sales Law in Tennessee: A 
Survey and Commentary: III Sales (John A. 
Sebert, Jr.), 45 Tenn. L. Rev. 391. 

Cost-Benefit Analysis and the Negligence 
Standard, 54 Vand. L. Rev. 893 (2001). 

Counterclaims and Statutes of Limitations 
— A Critical Commentary on Present Tennes- 
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see Law (John L. Sobieski, Jr.), 42 Tenn. L. Rev. 
291. 

Domestic Relations — Alienation of Affec- 
tions — Statute of Limitations, 23 Tenn. L. Rev. 
1046. 

Domestic Relations — 1955 Tennessee Sur- 
vey (William J. Harbison), 8 Vand. L. Rev. 1004. 

Duty Rules, 54 Vand. L. Rev. 767 (2001). 

Economic Loss in Strict Liability — Beyond 
the Realm of 402 A (Joe E. Manuel and Gregory 
B. Richards), 16 Mem. St. U.L. Rev. 315 (1986). 

Employment Law — Carr v. United Parcel 
Service: Individual Liability Under the Tennes- 
see Human Rights Act, 29 U. Mem. L. Rev. 245 
(1998). 

Has the Pendulum Swung Too Far? The Sta- 
tus of the Discovery Rule in Medical Malprac- 
tice Cases in Tennessee, 30 U. Mem. L. Rev. 625 
(2000). 

Intent and Recklessness in Tort: The Practi- 
cal Craft of Restating Law, 54 Vand. L. Rev. 
1133 (2001). 

Interpretive Construction, Systematic Con- 
sistency, and Criterial Norms in Tort Law, 54 
Vand. L. Rev. 1157 (2001). 

Legal Cause: Cause-In-Fact and the Scope of 
Liability for Consequences, 54 Vand. L. Rev. 
941 (2001). 

Legal Malpractice: The Profession’s Dirty 
Little Secret (Manuel R. Ramos), 47 Vand. L. 
Rev. 1657 (1994). 

Legal Profession — Attorney and Client, 24 
Tenn. L. Rev. 611. 

Limitation of Actions — Accrual of Action in 
Malpractice Cases, 13 Tenn. L. Rev. 181. 

Limitation of Actions — Statutory Construc- 
tion — “Act or Omission Complained Of,” 6 
Vand. L. Rev. 794. 

Malpractice in Dealing with Medical Mal- 
practice, 6 Mem. St. U.L. Rev. 437. 

Mass Tort Litigation in Tennessee (Paul 
Campbell, III and Hugh J. Moore, Jr.), 53 Tenn. 
L. Rev. 221 (1986). 

Medical Malpractice (Ray L. Jenkins), 26 
Tenn. L. Rev. 514. 

Non-Utilitarian Negligence Norms and the 
Reasonable Person Standard, 54 Vand. L. Rev. 
863 (2001). 

On Determining Negligence Norms, the Rea- 
sonable Person Standard, and the Jury, 54 
Vand. L. Rev. 813 (2001). 

Once More Into the Bramble Bush: Duty, 
Causal Contribution, and the Extent of Legal 
Responsibility, 54 Vand. L. Rev. 1071 (2001). 

Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219. 

Please Pass the Biscuits and Gravamen 
(Donald F. Paine), 29 No. 6 Tenn. B.J. 20 (1993). 

Procedure — Limitation of Actions — Tolling 
of Statute by Fraudulent Concealment, 25 
Tenn. L. Rev. 284. 

Procedure — 1963 Tennessee Survey (Wil- 
liam J. Harbison), 17 Vand. L. Rev. 1108. 
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Products Liability of Retailers and Manufac- 
turers in Tennessee (Dix W. Noel), 32 Tenn. L. 
Rev. 207. 

Products Liability — Lessors as Warrantors 
of Fitness in Tennessee, 16 Mem. St. U.L. Rev. 
303 (1986). 

Protecting Yourself from Statutes of Repose, 
50 Tenn. B.J. 33 (2014). 

Purpose, Belief, and Recklessness: Pruning 
the Restatement’s (Third) Definition of Intent, 
54 Vand. L. Rev. 1165 (2001). 

Recent Developments in Tennessee and Fed- 
eral Procedure (Donald F. Paine), 36 Tenn. L. 
Rev. 276. 

Recent Developments in the Law of Accrual 
and Limitations of Actions in Tennessee as 
Applied to Products Liability Cases (Michael E. 
Hewgley), 2 Mem. St. U.L. Rev. 105. 

Removing Emotional Harm from the Core of 
Tort Law, 54 Vand. L. Rev. 751 (2001). 

Restatement (Third) of Torts: General Prin- 
ciples and the Prescription of Masculine Order, 
54 Vand. L. Rev. 1367 (2001). 

Restating Duty, Breach, and Proximate 
Cause in Negligence Law: Descriptive Theory 
and the Rule of Law, 54 Vand. L. Rev. 1039 
(2001). 

Savings Statutes v. Statutes of Repose: A 
Decision Is Reached with Cronin v. Howe 
(Philip E. Mischke), 32 No. 1 Tenn. B.J. 21 
(1996). 

Scientific Uncertainty and Causation in Tort 
Law, 54 Vand. L. Rev. 1011 (2001). 

Statute of Limitations — Personal Injury, 
Property Damage and Breach of Warranty, 8 
Mem. St. U.L. Rev. 803. 

Statute of Limitations — Professional Negli- 
gence — Foreign Objects Left in Patient’s Body, 
17 Vand. L. Rev. 1577. 

Statute of Limitations: Their Selection and 
Application in Products Liability Cases (Larry 
T. Thrailkill), 23 Vand. L. Rev. 775. 

Stealing Love in Tennessee: The Thief Goes 
Free, 56 Tenn. L. Rev. 629 (1989). 

Survey of Civil Procedure in Tennessee — 
1977, IV. Pretrial Procedure (John L. Sobieski, 
Jr.), 46 Tenn. L. Rev. 308. 

Tennessee Human Rights Act: Court of Ap- 
peals addresses limitations period of THRA 
(Timothy S. Bland and Licia M. Williams), 38 
No. 2 Tenn. B.J. 20 (2002). 

Tennessee Legislature Abolishes Privity Re- 
quirement and Clarifies Statute of Limitations 
in Product Liability Cases, 3 Mem. St. U.L. Rev. 
212) 

Tennessee Survey of the Law — Indemnity in 
Tort, 7 Mem. St. U.L. Rev. 307. 

The Advent of Implied Warranty of Work- 
manlike Construction, 12 Mem. St. U.L. Rev. 
367 (1982). 

The Duty Concept in Negligence Law, 54 
Vand. L. Rev. 787 (2001). 

The Hand Formula in the Draft Restatement 
(Third) of Torts: Encompassing Fairness as 
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Well as Efficiency Values, 54 Vand. L. Rev. 901 
(2001). 

The John W. Wade Conference on the Third 
Restatement of Torts, 54 Vand. L. Rev. 639 
(2001). 

The Nonparty Tortfeasor (June F. Entman), 
23 Mem. St. U.L. Rev. 105 (1992). 

The Passing of Palsgraf?, 54 Vand. L. Rev. 
803 (2001). 

The Restatement of Torts and the Courts, 54 
Vand. L. Rev. 1439 (2001). 

The Restatement (Third) and the Place of 
Duty in Negligence Law, 54 Vand. L. Rev. 657 
(2001). 

The Tennessee Employer’s Wrongful Dis- 
charge and the Union’s Breach of the Duty of 
Fair Representation — Does Tennessee Need a 
Statute of Limitations? (Marsha H. Ashlock), 
20 No. 2 Tenn. B.J. 15 (1984). 

The Tennessee Products Liability Act of 1978. 
(Irvin L. Tankersley), 14-4 Tenn. B.J. 11. 

The Tennessee Saving Statute, 29 Tenn. L. 
Rev. 287. 

The Theory of Enterprise Liability and Com- 
mon Law Strict Liability, 54 Vand. L. Rev. 1285 
(2001). 

The Theory of Tort Doctrine and the Restate- 
ment (Third) of Torts, 54 Vand. L. Rev. 1413 
(2001). 

The Trouble with Negligence, 54 Vand. L. 
Rev. 1187 (2001). 

The Unexpected Persistence of Negligence, 
1980 — 2000, 54 Vand. L. Rev. 1337 (2001). 

Torts — Attorney’s Liability — No Liability to 
Disappointed Beneficiaries for Negligent Han- 
dling of Will, 4 Mem. St. U.L. Rev. 188. 

Torts — Libel — Single Publication Rule 
Adopted — Statute of Limitations Starts Run- 
ning When Libel Is First Distributed in County 
in Which Suit Is Brought, 4 Mem. St. U.L. Rev. 
193. 

Torts — Limitations of Actions — Application 
of the Four Year Statute in Breach of Warranty 
Actions, 38 Tenn. L. Rev. 293. 

Torts — Medical Malpractice — Statute of 
Limitations and the Discovery Rule in Tennes- 
see, 42 Tenn. L. Rev. 604. 

Torts — 1956 Tennessee Survey (John W. 
Wade), 9 Vand. L. Rev. 1137. 

Torts — Products Liability — Statute of 
Limitations, 36 Tenn. L. Rev. 416. 

Torts — Statute of Limitations — Actions for 
Personal Injury Resulting from Faulty Con- 
struction of Building Does Not Accrue until 
Date of Injury, 2 Mem. St. U.L. Rev. 231. 

Torts — Statute of Limitations — Employee 
Injured Using Employer’s Equipment, 38 Tenn. 
L. Rev. 608. 

Torts — Statute of Limitations — Personal 
Injury — Defect in Real Estate Construction, 
38 Tenn. L. Rev. 613. 

Torts — Taylor v. Beard: The Tennessee Su- 
preme Court Declines Adoption of a Cause of 
Action for Loss of Parental Consortium in Per- 
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sonal Injury Cases, 34 U. Mem. L. Rev. 737 
(2004). 

Torts — The Discovery Rule and the Statute 
of Limitations in Medical Malpractice Actions, 
14 Mem. St. U.L. Rev. 115 (1983). 

Uninsured Motorist Coverage in Tennessee 
(Phillip A. Fleissner), 38 Tenn. L. Rev. 391. 

Uninsured Motorist Insurance: Selected Ten- 
nessee Procedural Aspects, 10 Mem. St. U.L. 
Rev. 746. 
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Wrongful Death Actions in Tennessee (T.A. 
Smedley), 27 Tenn. L. Rev. 447. 

Wrongful Death in Tennessee — New Solu- 
tions to Recurring Problems, 9 Mem. St. U.L. 
Rev. 85. 


Attorney General Opinions. 
Applicability, OAG 84-121, 1982 Tenn. AG 
LEXIS 220 (4/10/84). 


NOTES TO DECISIONS 


Analysis 


. General Principles. 
—Constitutionality. 

. Application. 

—Miscellaneous Examples. 
—Constitutional Challenges. 

. Jurisdiction. 

—Conflict of Laws. 

. —Declaration. 

. —Amendment. 

10. —Cause of Action. 

11. —Commencement of Action. 
12. —Ignorance of Cause of Action. 
13. —Lack of Means to Prosecute. 
14. —Concealment of Cause of Action. 
15. —Absence of Defendant from State. 
16. —Pleading of Statute. 

17. —Miscellaneous Actions. 

18. Immunity of State. 

19. Suits Against the State. 

20. Action Against Court Clerk. 
21. Personal Injuries. 

22. —Definitions. 

23. —Declaration. 

24. —Amendment. 

25. ——Cause of Action. 

26. ——Parties. 

27. —Conflicts of Law. 

28. —Running of Statute. 
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29. — —Disabilities. 

30. — —Accrual of Action. 

31. ——Third Party Defendants. 

32. ——Emotional Harm. 

33. —Form of Action — Statute Applicable. 
34. — —Inapplicable. 


35. —Real Estate Improvement Defects. 
36. —Renewal of Action. 


37. —Waiver. 
38. —Estoppel. 
39. —Muinors. 


40. —Injuries of Employees. 

41. —Products Liability. 

42. —Latent Diseases. 

43. Civil Conspiracy. 

44. Libel. 

45. Criminal Conversation. 

46. —Alienation of Affections. 

47. Seduction. 

48. Action by Client Against Attorney. 
49. —Legal Malpractice Discovery Rule. 


50. Statutory Penalties. 

51. Employer’s Promise to Pay Tort Judgment 
Against Employee. 

52. Malicious Prosecution. 

53. Wrongful Death. 

54. Employment Discrimination. 

55. Loss of Consortium. 

56. Counterclaim. 

57. Medical Malpractice. 

58. Products Liability. 

59. Negligence by Laboratory. 

60. Civil Rights. 

61. Intentional Infliction of Emotional Dis- 
tress. 

62. Veteran’s Preference Act. 

63. Noncompliance with Limitations Period. 

64. Mental Anguish. 

65. Retaliatory Discharge. 

66. Bankruptcy. 

67. Breach of Warranty. 

68. Stay of Operation. 

69. False Light Invasion of Privacy. 

70. Tolling. 


1. General Principles. 

The statute of limitations is looked upon with 
favor as a statute of repose, as it cannot be said 
that the result is harsh or inequitable, for there 
was a period of one year within which suit could 
have been started. West v. Cincinnati, N. O. & 
T. P. R. Co., 108 F. Supp. 276, 1952 U.S. Dist. 
LEXIS 2250 (D. Tenn. 1952). 

In action by equal employment opportunity 
commission against employer where employer 
contended that action was barred by one year 
statute of limitations as provided by this sec- 
tion, court held that while general rule is that 
where no limitation is provided by federal law, 
the state law governs, an exception is made 
where the federal government or one of its 
agencies is plaintiff on the concept of sovereign 
immunity and federalism, particularly where 
practice complained of is contrary to public 
policy. EEOC v. Duff Bros., Inc., 364 F. Supp. 
405, 1973 U.S. Dist. LEXIS 11757 (E.D. Tenn. 
1973). 

This section being a procedural bar to legal 
remedies and not an extinguisher or qualifier of 
a statutory cause of action does not apply to a 
diversity action for wrongful death as the law of 
the forum state governs. Cummings v. Cowan, 
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390 F. Supp. 1251, 1975 U.S. Dist. LEXIS 
13512 (N.D. Miss. 1975). 

An action for deprivation of constitutional 
rights in proceedings to attach plaintiffs auto- 
mobiles was barred by this section where the 
alleged wrongful acts occurred more than one 
year prior to the filing of the suit. Boles v. Fox, 
403 F. Supp. 2538, 1975 U.S. Dist. LEXIS 16044 
(E.D. Tenn. 1975). 

As a general rule this section is applicable to 
strict tort cases while § 47-2-725 is applicable 
to warranty actions. McCroskey v. Bryant Air 
Conditioning Co., 524 S.W.2d 487, 1975 Tenn. 
LEXIS 668 (Tenn. 1975). 

Section 29-28-103 is not a conventional stat- 
ute of limitations. It imposes an outer limit or 
ceiling upon the existing statute of limitations 
relating to actions for personal injuries in this 
section. Buckner v. GAF Corp., 495 F. Supp. 
351, 1979 U.S. Dist. LEXIS 9742 (E.D. Tenn. 
Lor 

In determining whether the purpose of an 
action is to recover damages which are per- 
sonal, to property, or on account of a breach of 
contract, the court must look to the complaint 
and ascertain the basis for which damages are 
sought. Harvest Corp. v. Ernst & Whinney, 610 
S.W.2d 727, 1980 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. 1980). 

Section 29-28-103 was meant to supplement 
in part and supersede in part the statute of 
limitations for personal tort actions provided in 
this section. Milligan v. American Hoist & Der- 
rick Co., 622 F. Supp. 56, 1985 U.S. Dist. LEXIS 
16397 (W.D. Tenn. 1985). 

There is no conflict between the provisions of 
§ 50-6-112(d), regarding claims of workers cov- 
ered by the workers’ compensation provisions 
against third persons, and this section. Craig v. 
R.R. Street & Co., 794 S.W.2d 351, 1990 Tenn. 
App. LEXIS 12 (Tenn. Ct. App. 1990). 


2. —Constitutionality. 

The fact that the statute starts to run at the 
date of the wrongful act or sale of a defective 
product does not constitute a violation of the 
due process clause. Hargraves v. Brackett 
Stripping Machine Co., 317 F. Supp. 676, 1970 
U.S. Dist. LEXIS 10281 (E.D. Tenn. 1970). 

Fact that suit by workers’ compensation re- 
cipient against manufacturer and supplier of 
equipment for personal injuries sustained from 
explosion of equipment during course of em- 
ployment was governed by limitation of § 50- 
914 (now § 50-6-112) of one year from date of 
injury rather than applicable general limita- 
tion of this section, prior to its amendment, of 
one year from date of wrongful act or omission 
did not constitute unlawful discrimination pro- 
hibited by Tenn. Const., art. XI, § 8 or equal 
protection clause of U.S. Const. amend. 14. 
Dobbins v. Terrazzo Machine & Supply Co., 479 
S.W.2d 806, 1972 Tenn. LEXIS 401 (Tenn. 
LOZ): 
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Giving amended statute of limitations retro- 
active effect was unconstitutional where it re- 
vived a cause of action that had expired prior to 
the amendment. Ford Motor Co. v. Moulton, 
511 S.W.2d 690, 1974 Tenn. LEXIS 498 (Tenn. 
1974). 


3. Application. 

The one year time limitation of this section 
applies to an action basedon racial discrimina- 
tion in employment filed under 42 U.S.C. 
§ 1981. Johnson v. Railway Express Agency, 
Inc., 421 U.S. 454, 95 S. Ct. 1716, 44 L. Ed. 2d 
295, 1975 U.S. LEXIS 15 (1975), superseded by 
statute as stated in, Tahy v. United States, — 
F.3d —, 1999 U.S. App. LEXIS 20250, 1999 
Colo. J. C.A.R. 4937 (6th Cir. 1999). 

This section does not affect the time period in 
which a civil action may be commenced after 
receipt of the right to sue letter pursuant to 
Title VII of the 1964 Civil Rights Act. Draper v. 
United States Pipe & Foundry Co., 527 F.2d 
515, 1975 U.S. App. LEXIS 11487 (6th Cir. 
Tenn. 1975). 

As a special statute of limitation, § 28-3-202 
takes precedence over the general statute, this 
section, although reference must be made to 
both such statutes in determining whether a 
particular claim is barred. Harper v. Holiday 
Inns, Inc., 498 F. Supp. 910, 1978 U.S. Dist. 
LEXIS 20082 (E.D. Tenn. 1978), aff'd without 
opinion, Harper v. Grundy Motel Co., 633 F.2d 
215, 1980 U.S. App. LEXIS 14245 (6th Cir. 
Tenn. 1980). 

Where automobile accident occurred in Ten- 
nessee and defendants were residents of Ten- 
nessee, action filed in Tennessee more than one 
year after accident was barred by this section 
although an action had been filed in state 
where plaintiffs resided within such one-year 
period and was dismissed for lack of jurisdic- 
tion. Elias v. A & C Distributing Co., 588 S.W.2d 
768, 1979 Tenn. App. LEXIS 353 (Tenn. Ct. 
App. 1979), cert. denied, 444 U.S. 1075, 100 S. 
Ct. 1022,°62 L. Ed. 2d°757, 1980°U SS? LEXIS 
711 (1980). 

A statute of limitations other than that con- 
tained in the Uniform Contribution Among 
Tort-feasors Act (UCATA), has no effect on an 
action under the UCATA and the party seeking 
contribution will not be barred by it. Manning 
v. Ft. Deposit Bank, 619 F. Supp. 1327, 1985 
U.S. Dist. LEXIS 14962 (W.D. Tenn. 1985), 
appeal dismissed without opinion, vacated 
without op., Fort Deposit Bank v. Waring, Cox, 
James, Sklar, & Allen, 798 F.2d 469, 1986 U.S. 
App. LEXIS 37384 (6th Cir. Tenn. 1986), rev’d 
and remanded, Manning v. Waring, Cox, 
James, Sklar & Allen, 849 F.2d 222, 1988 U.S. 
App. LEXIS 7830 (6th Cir. Tenn. 1988). 

This section does not apply to action by 
parents of an emotionally disturbed child under 
Federal Education of All Handicapped Children 
Law for repayment of education expenses, be- 
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cause there is no tortious injury. Janzen v. Knox 
County Bd. of Education, 790 F.2d 484, 1986 
U.S. App. LEXIS 24930 (6th Cir. Tenn. 1986). 

This section is applicable to discrimination 
claims under § 4-21-311. Puckett v. Tennessee 
Eastman Co., 889 F.2d 1481, 1989 U.S. App. 
LEXIS 16584 (6th Cir. Tenn. 1989). 

Plaintiffs action alleging loss of a business 
relationship and financial backing which led to 
the closing of his business dealt with business 
and property losses, and were governed by the 
three-year statute of limitations of § 28-3-105, 
not this section. Collins v. Greene County Bank, 
916 S.W.2d 941, 1995 Tenn. App. LEXIS 704 
(Tenn. Ct. App. 1995), appeal denied, 1996 
Tenn. LEXIS 160 (Tenn. Feb. 26, 1996). 

The one-year limitation of this section ap- 
plied to an action alleging libel, invasion of 
privacy and a violation of the Personal Rights 
Protection Act. Gibbons v. Schwartz-Nobel, 928 
S.W.2d 922, 1996 Tenn. App. LEXIS 57 (Tenn. 
Ct. App. 1996). 

Tennessee’s personal injury statute of limita- 
tions applies to plaintiffs federal civil rights 
claims. Craft v. Vanderbilt Univ., 18 F. Supp. 2d 
786, 1998 U.S. Dist. LEXIS 12952 (M.D. Tenn. 
1998). 

An employee’s claim under 42 U.S.C. § 1981 
was not subject to the one-year statute of limi- 
tations under T.C.A. § 28-3-104. Anthony v. 
BTR Auto. Sealing Sys., 339 F.3d 506, 2003 
FED App. 278P, 2003 U.S. App. LEXIS 16264 
(6th Cir. Tenn. 2003).. 

Where notice of a proposed zoning reclassifi- 
cation to allow a shooting range involved ten 
acres, but the adopted resolution stated ninety 
acres, the ordinance was.void ab initio and the 
statute of limitations was no defense because: 
(1) The resolution qualified as a zoning amend- 
ment which required specific procedures; (2) 
The county legislative body had no jurisdiction 
to act on the proposed amendment since the 
alteration was so substantial that there should 
have been a resubmission of the proposed 
amendment to the planning commission; and 
(3) The record did not establish the requisite 
public or private reliance for an exception to the 
application of the void ab initio doctrine. Ed- 
wards v. Allen, 216 S.W.3d 278, 2007 Tenn. 
LEXIS 144 (Tenn. 2007). 


4, —Miscellaneous Examples. 

The statute of limitations barred action in 
the following case: Inmates, Washington 
County Jail v. England, 516 F. Supp. 132, 1980 
U.S. Dist. LEXIS 16683 (E.D. Tenn. 1980), affd 
without opinion, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981). 

Trial court erred in ruling that the statute of 
limitations had run in wrongful termination 
lawsuit filed on December 12, 1995 where de- 
fendant initially believed she was terminated 
November 23, 1994, but she was not actually 
terminated until December 13, 1994. Reed v. 
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Alamo Rent-A-Car, Inc., 4 S.W.3d 677, 1999 
Tenn. App. LEXIS 207 (Tenn. Ct. App. 1999). 

On ex-husband’s abuse of process claim 
against ex-wife arising out of contempt petition 
filed by ex-wife in state court, ex-husband’s 
contention that initial issuance of process was 
parties’ divorce decree and contempt petition 
was subsequent improper use of process, claim 
was time-barred because abuse of process claim 
was filed more than one year after filing of 
contempt petition; although Tennessee’s Code 
does not prescribe limitations period for abuse 
of process claims or prescribe a catch-all period 
for torts, the most nearly analogous statute is 
T.C.A. § 28-3-104(a)(1), which provides a one- 
year limitations period for personal torts, and 
the Sixth Circuit determined that a Tennessee 
court would apply § 28-3-104(a)(1) to abuse of 
process claims. Law v. Law, 279 Fed. Appx. 386, 
2008 U.S. App. LEXIS 12038, 2008 FED App. 
306N (6th Cir. May 29, 2008). 

T.C.A. § 28-3-104 barred tort claims includ- 
ing malicious prosecution because the conduct 
about which plaintiff complained, the taking of 
his deposition and the filing of a verified com- 
plaint against him, occurred well over a year 
prior to plaintiffs filing of the lawsuit. Lane v. 
Becker, 334 S.W.3d 756, 2010 Tenn. App. 
LEXIS 145 (Tenn. Ct. App. Feb. 25, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
1146 (Tenn. Nov. 24, 2010). 

Court erred in dismissing a medical malprac- 
tice action where the original lawsuit was “com- 
menced” for purposes of the savings statute, 
T.C.A. § 28-1-105, because, although it was 
filed outside the one-year statute of limitations 
in T.C.A. §§ 28-3-104 and 29-26-116, it was 
filed within one year of the order of voluntary 
nonsuit, and it was filed in the name of the 
proper party plaintiff under T.C.A. § 20-5-107. 
Howell v. Claiborne & Hughes Health Ctr., — 
S.W.3d —, 2010 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. June 24, 2010), overruled in part, 
Myers v. AMISUB (SFH), Inc., 382 S.W.3d 300, 
2012 Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Defendants were not entitled to dismissal 
under Fed. R. Civ. P. 12(b)(6) of a breach of 
contract claim on statute of limitations grounds 
because the face of the complaint did not show 
that the suit was filed in violation of former 
T.C.A. § 28-3-104(a)(2) [now § 28-3-104(c)], or 
that the Tennessee statute was applicable here 
instead of the statute of limitations under 42 
Pa. Cons. Stat. § 5525(a). Estate of Thouron v. 
Cecil Smith & Assocs., PC, 2013 U.S. Dist. 
LEXIS 1129 (E.D. Pa. Jan. 3, 2013). 


5. —Constitutional Challenges. 

This section did not apply to constitutional 
challenge of Homosexual Practices Act, because 
there is no statute of limitations on challenging 
an unconstitutional penal statute. Campbell v. 
Sundquist, 926 S.W.2d 250, 1996 Tenn. App. 
LEXIS 46 (Tenn. Ct. App. 1996). 
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6. Jurisdiction. 

A judgment of a court dismissing a suit for 
want of jurisdiction does not conclude the plain- 
tiffs right of action. Davis v. Parks, 151 Tenn. 
321, 270 S.W. 444, 1924 Tenn. LEXIS 67 (1924). 


7. —Conflict of Laws. 

Where automobile accident occurred in Ten- 
nessee, fact that defendant was a nonresident 
would not toll the statute of limitations and 
Tennessee statute of limitations was applicable 
in suit brought in Missouri. Young v. Hicks, 250 
F.2d 80, 1957 U.S. App. LEXIS 4452 (8th Cir. 
Mo. 1957). 

The commencement of a suit in North Caro- 
lina does not toll the running of the statute of 
limitations in this state. Sigler v. Youngblood 
Truck Lines, Inc., 149 F. Supp. 61, 1957 U.S. 
Dist. LEXIS 3823 (D. Tenn. 1957). 

The Tennessee statute of limitations was not 
applicable to actions brought pursuant to Title 
VII of the Civil Rights Act of 1964. Jackson v. 
Cutter Laboratories, Inc., 338 F. Supp. 882, 
1970 U.S. Dist. LEXIS 9791 (E.D. Tenn. 1970); 
Kennerly v. Aro, Inc., 447 F. Supp. 1083, 1976 
U.S. Dist. LEXIS 11604 (E.D. Tenn. 1976); 
Kennerly v. Aro, Inc., 447 F. Supp. 1090, 1977 
U.S. Dist. LEXIS 13769 (E.D. Tenn. 1977). 

By providing for a 30-day period in which an 
agerieved party could have brought an action 
[42 U.S.C. § 2000e-5(e)], Congress intended to 
insert a limitation period for actions which 
should have been applied in lieu of a statute of 
limitations. Beckum v. Tennessee Hotel, 341 F. 
Supp. 991, 1971 U.S. Dist. LEXIS 13422 (W.D. 
Tenn. 1971); Kennerly v. Aro, Inc., 447 F. Supp. 
1083, 1976 U.S. Dist. LEXIS 11604 (E.D. Tenn. 
1976); Kennerly v. Aro, Inc., 447 F. Supp. 1090, 
1977 U.S. Dist. LEXIS 13769 (E.D. Tenn. 1977). 

The Tennessee one year statute of limitations 
was not tolled as to actions under the Civil 
Rights Act, 42 U.S.C. §§ 1983 and 1985(3). 
Harrison v. Wright, 457 F.2d 793, 1972 U.S. 
App. LEXIS 10327 (6th Cir. Tenn. 1972). 

The Tennessee statute of limitations was 
applicable to actions filed under 42 U.S.C. 
§§ 1981 and 1983, but not to actions filed under 
Title VII, Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e et seq. Kaltenborn v. Excel Personnel, 
339 F. Supp. 129, 1972 U.S. Dist. LEXIS 15220 
(W.D. Tenn. 1972); Kennerly v. Aro, Inc., 447 F. 
Supp. 1083, 1976 U.S. Dist. LEXIS 11604 (E.D. 
Tenn. 1976); Kennerly v. Aro, Inc., 447 F. Supp. 
1090, 1977 U.S. Dist. LEXIS 13769 (E.D. Tenn. 
1977). 

Where, in a civil rights action, the court had 
the choice of applying this statute or the Geor- 
gia statute of limitations, it held that where a 
civil rights action arose in one state but was 
brought in another, a federal district court 
should apply statute of limitations of the state 
in which the action arose. Jones v. Bales, 58 
F.R.D. 453, 1972 U.S. Dist. LEXIS 12766 (D. 
Ga. 1972), affd, 480 F.2d 805, 1973 U.S. App. 
LEXIS 11519 (5th Cir. Ga. 1973). 
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Under Tennessee law a claim would be 
barred because Tennessee’s one-year statute of 
limitations for personal injury cases, § 28-3- 
104, is not tolled under § 28-1-105 by the filing 
of the lawsuit in another state where there was 
no basis for personal jurisdiction. Graham v. 
Ferguson, 593 F.2d 764, 1979 U.S. App. LEXIS 
16392 (6th Cir. Mich. 1979). 

Rather than permitting application of the 
one year limitations period of subdivision (a)(3) 
of this section, 28 U.S.C. § 1658 mandated 
application of the four year federal statute of 
limitations to employee’s racial discrimination 
claim under 42 U.S.C. § 1981. Miller v. Federal 
Express Corp., 56 F. Supp. 2d 955, 1999 U.S. 
Dist. LEXIS 9618 (W.D. Tenn. 1999). 


8. —Declaration. 

The declaration alleged the bringing of a 
former suit and its dismissal by nonsuit and the 
bringing of the present suit within 12 months 
thereafter, defendant’s plea of one year statute 
of limitations was insufficient to put upon the 
plaintiff the burden of making proof to sustain 
his averments in the declaration. Holliston 
Mills of Tennessee v. McGuffin, 177 Tenn. 1, 145 
S.W.2d 1, 1940 Tenn. LEXIS 4 (1940). 

To determine whether suit is for tort or 
contract and therefore whether respective one 
or six year statute of limitations applies, court 
must look to plaintiffs declaration to see 
whether personal injuries are claimed regard- 
less of how the action is styled and even though 
some contract damages are claimed. Bland v. 
Smith, 197 Tenn. 683, 277 S.W.2d 377, 1955 
Tenn. LEXIS 335, 49 A.L.R.2d 1212 (1955). 


9. —Amendment. 

Where receivers of a railroad company are 
not made parties until after the year, by 
amendment, the cause of action is barred as to 
them. Memphis & C. R. Co. v. Hoechner, 67 F. 
456, 1895 U.S. App. LEXIS 2766 (6th Cir. Tenn. 
1895). 

A party cannot, by way of amendment, 
change his right of action from contract to tort 
and obviate with respect to the latter the run- 
ning of the statute of limitations. Gruver v. 
Cordes, 3 Tenn. Civ. App. (8 Higgins) 591 
(19S), 

Where the original declaration did not state a 
common law right, it was an imperfect declara- 
tion subject to amendment to make it perfect. 
Kennard v. Illinois C. R. Co., 177 Tenn. 311, 148 
S.W.2d 1017, 1940 Tenn. LEXIS 40, 134 A.L.R. 
770 (1941). 

An amendment merely changing designation 
of defendant, under Tennessee law, for limita- 
tion purposes related back to the date of the 
original filing of the action. Smith v. Proctor & 
Gamble Mfg. Co., 33 F.R.D. 294, 1963 U.S. Dist. 
LEXIS 10372 (D. Tenn. 1963). 


Where the trial court did not have the benefit 


of the 1972 amendment at the time summary 
judgment was entered for defendant, the judg- 
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ment was vacated and the case remanded for 
further consideration in light of this section as 
amended. Bradley v. General Motors Corp., 463 
F.2d 239, 1972 U.S. App. LEXIS 9477 (6th Cir. 
Tenn. 1972); Bradley v. General Motors Corp., 
512 F.2d 602, 1975 U.S. App. LEXIS 15801 (6th 
Cir. Tenn. 1975). 

The contract which was entered into before 
the limitation in this section was amended from 
Six years to one year was subject to the one year 
statute of limitations. Bradley v. La Penna, 490 
S.W.2d 500, 1973 Tenn. LEXIS 518 (Tenn. 
1973). 

A federal action is commenced as against 
additional party defendants named in an 
amended complaint as of the date of the filing of 
the amended complaint, rather than the date of 
the order granting leave to so amend. Cannon v. 
Metcalfe, 458 F. Supp. 843, 1977 U.S. Dist. 
LEXIS 15065 (E.D. Tenn. 1977). 

An amendment to a complaint in federal 
court which added a new party created a new 
cause of action and there was no relation back 
to the date of the filing of the original complaint 
for statute of limitation purposes. Jenkins v. 
Carruth, 583 F. Supp. 613, 1982 U.S. Dist. 
LEXIS 17646 (E.D. Tenn. 1982), affd without 
opinion, 734 F.2d 14, 1984 U.S. App. LEXIS 
14413 (6th Cir. Tenn. 1984). 

A party to be brought in by amendment, 
pursuant to Fed.R.Civ.P. 15(c), must receive 
notice within the statute of limitations period, 
Schiavone v. Fortune, 477 U.S. 21, 29, 106 S.Ct. 
2379, 2384, 91 L.Ed.2d 18, 1986 U.S. LEXIS 
106 (1986); however, the notice required by 
Schiavone does not need to be formal. Smith v. 
TW Services, Inc., 142 F.R.D. 144, 1991 U.S. 
Dist. LEXIS 20693 (M.D. Tenn. 1991). 

Notice to a liability insurer provided the sole 
basis for Fed.R.Civ.P. 15(c) notice to a new 
defendant, alleged tortfeasor, so that the plain- 
tiffs amendment related back to the date of the 
original complaint. Smith v. TW Services, Inc., 
142 F.R.D. 144, 1991 U.S. Dist. LEXIS 20693 
(M.D. Tenn. 1991). 

Where shortly after an accident, the liability 
insurer of a defendant brought in by amend- 
ment became aware of the claim, and it re- 
ceived an “information copy” of the complaint 
with letter from plaintiffs counsel, based on the 
prolonged correspondence between plaintiff's 
counsel and defendant’s liability insurer, in- 
cluding settlement requests, injury/medical up- 
dates and finally a copy of the complaint, the 
defendant received sufficient notice of the ac- 
tion that it would not be prejudiced in the 
maintenance of its defense. Smith v. TW Ser- 
vices, Inc., 142 F.R.D. 144, 1991 U.S. Dist. 
LEXIS 20693 (M.D. Tenn. 1991). 

Plaintiff could not amend his complaint to 
identify John and Jane Doe officers because 
amendment would be futile, as his 42 U.S.C.S. 
§ 1983 excessive force and unreasonable sei- 
zure claims and his state law negligence, false 
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imprisonment, and assault claims would not 
relate back to the date of the original complaint 
and thus, would be barred by Tennessee’s one 
year period of limitations. Dunfee v. Finchum, 
— F. Supp. 2d —, 2015 U.S. Dist. LEXIS 
126052 (E.D. Tenn. Sept. 21, 2015). 


10. —Cause of Action. 

In administrator’s bill to renew a judgment 
formerly entered against respondent, the sub- 
stitution of the distributees by naming them 
did not constitute a new cause of action. Del- 
aney v. Delaney, 190 Tenn. 632, 231 S.W.2d 328, 
1950 Tenn. LEXIS 530 (1950). 

Where plaintiff knew of a causal relationship 
between products he worked with and his con- 
dition as far back as September of 1977, but 
chose in two earlier suits, and in present action, 
to pursue a remedy against only the makers of 
the finished products, and made no effort until 
1980 or 1981 to locate the manufacturers and 
suppliers of any ingredient that went into the 
finished products, under these circumstances, 
plaintiff had sufficient knowledge, or should 
have had sufficient knowledge, that he could 
have had a cause of action against defendant 
suppliers long before he added them in 1981, 
and suit against such defendants was properly 
dismissed as barred by the statute of limita- 
tions. Webber v. Union Carbide Corp., 653 
S.W.2d 409, 1983 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. 1983). 


11. —Commencement of Action. 

The suing out of a summons is the com- 
mencement of an action that interrupts the 
running of the statute. Whitson v. Tennessee C. 
R. Co., 163 Tenn. 35, 40 S.W.2d 396, 1930 Tenn. 
LEXIS 136 (1931). 

When the remedy of the suitor is complete 
and unaffected by the absence of the defendant, 
when his nonresidence does not affect the right 
to sue, the time of his residence out of the state 
shall not be taken as any part of the time 
limited for the commencement of the action. 
Arrowood v. McMinn County, 173 Tenn. 562, 
121 S.W.2d 566, 19388 Tenn. LEXIS 43, 119 
A.L.R. 855 (1938). 

Where plaintiff filed his declaration and sum- 
mons in the state court within the period of 
limitation, but the clerk of the court, through 
oversight, did not forward it to the secretary of 
state until after the limitation period had ex- 
pired, the process and service were sufficient. 
Miller v. Baird, 239 F. Supp. 754, 1965 U.S. 
Dist. LEXIS 7101 (E.D. Tenn. 1965). 

The filing of a suit for personal injury and 
property damage arising out of an automobile 
collision does not toll the statutory limitations 
contained in this section as they apply to the 
defendant and a cross-declaration filed pursu- 
ant to § 20-1007 (repealed) must be filed 
within the statutory limitations contained 
herein. Lovejoy v. Ahearn, 223 Tenn. 562, 448 
S.W.2d 420, 1969 Tenn. LEXIS 442 (1969). 
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A suit for personal injuries may be brought 
more than one year after the injury occurs 
provided it is brought within one year after it is 
discovered or in the exercise of reasonable dili- 
gence should have been discovered. McCroskey 
v. Bryant Air Conditioning Co., 524 S.W.2d 487, 
1975 Tenn. LEXIS 668 (Tenn. 1975). 

Attorneys whose only interest was that of an 
attorney representing a client did not become 
real parties in interest; the one-year statute of 
limitations was not tolled by the filing of the 
action against the client, and the action was 
commenced not by the proceedings against the 
client, but when the counsel was brought in as 
third-party defendants. Security Bank & Trust 
Co. v. Fabricating, Inc., 673 S.W.2d 860, 1983 
Tenn. LEXIS 757 (Tenn. 1983), cert. denied, 
Podrog v. Waring, Cox, James, Sklar & Allen, 
469 U.S. 1038, 105 S. Ct. 515, 83 L. Ed. 2d 405, 
1984 U.S. LEXIS 4517 (1984). 

The cause of action commences to run when 
the plaintiff knows or has reason to know of the 
injury which is the basis of the cause of action 
and if events receive widespread publicity, a 
plaintiff may be charged with knowledge of its 
occurrence. Hughes v. Vanderbilt Univ., 215 
F.3d 543, 2000 FED App. 193P, 2000 U.S. App. 
LEXIS 12297 (6th Cir. Tenn. 2000). 

Pursuant to T.C.A. § 47-18-110, for both pri- 
vate consumer protection act claims and negli- 
gence claims, the cause of action accrues when 
the action giving rise to the claim is discovered. 
Heatherly v. Merrimack Mut. Fire Ins. Co., 48 
S.W.3d 911, 2000 Tenn. App. LEXIS 751 (Tenn. 
Ct. App. 2000). 

Where an inmate had knowledge of the al- 
leged violations of the Videotape Privacy Pro- 
tection Act of 1988, 18 U.S.C. § 2710, and the 
Tennessee Video Consumer Privacy Act, T.C.A. 
§§ 47-18-2201 — 47-18-2205, on March 27, 
2000, his suit filed on June 17, 2002, against 
the video service providers was time-barred 
pursuant, to 13>ULS:.C,"$" 2710) and: TCA: 
§ 28-3-104(a)(1). Daniel v. Cantrell, 241 F. 
Supp. 2d 867, 2003 U.S. Dist. LEXIS 1185 (E.D. 
Tenn. 2003), aff'd, 375 F.3d 377, 2004 FED App. 
216P, 2004 U.S. App. LEXIS 14078 (6th Cir. 
Tenn. 2004). 

In clients’ legal malpractice action, trial court 
erred in denying their former attorney’s motion 
to dismiss because clients’ intentional nine and 
one-half month delay in service of the summons 
after the filing of the complaint against their 
former attorney rendered the filing of the com- 
plaint ineffective pursuant to Tenn. R. Civ. P. 
4.01(3). Jones v. Cox, 316 S.W.3d 616, 2008 
Tenn. App. LEXIS 697 (Tenn. Ct. App. Nov. 25, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 282 (Tenn. June 1, 2009). 


12. —Ignorance of Cause of Action. 

Mere ignorance or failure of plaintiff to dis- 
cover his cause of action or the subsequent 
resulting damage cannot prevent the running 
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of the statute. Bodne v. Austin, 156 Tenn. 353, 2 
S.W.2d 100, 1927 Tenn. LEXIS 128, 62 A.L.R. 
1410 (1928), superseded by statute as stated in, 
Stanbury v. Bacardi, 953 S.W.2d 671, 1997 
Tenn. LEXIS 498 (Tenn. 1997); Hudson v. 
Shoulders, 164 Tenn. 70, 45 S.W.2d 1072, 1931 
Tenn. LEXIS 13 (1931). 

The mere failure of a plaintiff to discover the 
existence of a cause of action does not prevent 
the running of the statute. Clinard v. Penning- 
ton, 59 Tenn. App. 128, 438 S.W.2d 748, 1968 
Tenn. App. LEXIS 336 (Tenn. Ct. App. 1968). 

The relevant inquiry for determining the 
date of discovery is an objective one. Hughes v. 
Vanderbilt Univ., 215 F.3d 543, 2000 FED App. 
193P, 2000 U.S. App. LEXIS 12297 (6th Cir. 
Tenn. 2000). 


13. —Lack of Means to Prosecute. 

Where plaintiff was incarcerated by defen- 
dant and did not commence his action for one 
year and 34 days after the cause of action arose, 
he could not be heard to assert that he did not 
have the means within his power to prosecute 
his claim in a timely manner. Davis v. Wilson, 
349 F. Supp. 905, 1972 U.S. Dist. LEXIS 13750 
(E.D. Tenn. 1972), affd without opinion, 471 
F.2d 653 (6th Cir. 1972). 


14. —Concealment of Cause of Action. 

Fraudulent concealment of cause of action 
will prevent the running of the statute of limi- 
tations. Whaley v. Catlett, 103 Tenn. 347, 53 
S.W. 131, 1899 Tenn. LEXIS 115 (1899); Bodne 
v. Austin, 156 Tenn. 366, 2 S.W.2d 104, 1927 
Tenn. LEXIS 129 (1928), overruled in part, 
Teeters v. Currey, 518 S.W.2d 512, 1974 Tenn. 
LEXIS 438, 93 A.L.R.3d 207 (Tenn. 1974); Hud- 
son v. Shoulders, 164 Tenn. 70, 45 S.W.2d 1072, 
1931 Tenn. LEXIS 13 (1931). 

Where there is a bare averment that plaintiff 
was kept in ignorance of the cause of action 
without averment that the concealment was 
fraudulent on part of defendant or that the 
cause of action was known to the latter, the 
court may not presume fraud in order to pre- 
vent a bar. Bodne v. Austin, 156 Tenn. 366, 2 
S.W.2d 104, 1927 Tenn. LEXIS 129 (1928), 
overruled in part, Teeters v. Currey, 518 S.W.2d 
512, 1974 Tenn. LEXIS 438, 93 A.L.R.3d 207 
(Tenn. 1974). 

There can be no fraudulent concealment 
where there is no dealing between the parties. 
Mere silence does not constitute it. Statute of 
limitations not postponed as to running on facts 
shown. Patten v. Standard Oil Co., 165 Tenn. 
438, 55 S.W.2d 759, 1932 Tenn. LEXIS 70 
(1938). 

The fact that a dentist should have known 
that he, in extracting a tooth, had left its root in 
his patient’s mouth, did not constitute fraudu- 
lent concealment. Albert v. Sherman, 167 Tenn. 
133, 67 S.W.2d 140, 1933 Tenn. LEXIS 17 
(1934), overruled in part, Teeters v. Currey, 518 
S.W.2d 512, 1974 Tenn. LEXIS 438, 93 A.L.R.3d 
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207 (Tenn. 1974), superseded by statute as 
stated in, Stanbury v. Bacardi, 953 S.W.2d 671, 
1997 Tenn. LEXIS 498 (Tenn. 1997). 

Failure of officials, agents and representa- 
tives of railroad to disclose details of death of 
plaintiffs husband to plaintiff did not consti- 
tute fraudulent concealment of facts so as to 
prevent running of statute of limitations in 
action for damages against railroad for such 
death. Turner v. N. C. & S. L. Railway, 199 
Tenn. 137, 285 S.W.2d 122, 1955 Tenn. LEXIS 
437, 54 A.L.R.2d 1225 (1955). 

Mere silence where there is no duty to speak 
will not constitute fraudulent concealment of 
facts so as to prevent the running of the statute 
of limitations. Turner v. N. C. & S. L. Railway, 
199 Tenn. 137, 285 S.W.2d 122, 1955 Tenn. 
LEXIS 437, 54 A.L.R.2d 1225 (1955). 

In action for personal injuries by employee 
against employer based on alleged negligence 
of employer to disclose fact that employee had 
active tuberculosis after physical examination 
in employer’s medical department revealed 
such fact, the alleged neglect of the employer 
did not operate to toll the statute of limitations 
since there was no evidence to the effect that 
failure to make such disclosure was a deliber- 
ate or willful misrepresentation and since the 
failure to disclose was itself the gist of the suit. 
Union Carbide & Carbon Corp. v. Stapleton, 
237 F.2d 229, 1956 U.S. App. LEXIS 48238, 69 
A.L.R.2d 1206 (6th Cir. Tenn. 1956). 

Fraudulent concealment will toll the statute 
of limitations, but ordinarily such fraudulent 
concealment must be proved by evidence of 
some affirmative misrepresentation. Redwood 
v. Raskind, 49 Tenn. App. 69, 350 S.W.2d 414, 
1961 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1961). 

Fraudulent concealment of a cause of action 
can operate to toll a statute of limitations. Ray 
v. Scheibert, 484 S.W.2d 63, 1972 Tenn. App. 
LEXIS 345 (Tenn. Ct. App. 1972). 

Allegations that defendant physician know- 
ingly concealed injuries to plaintiffs spinal cord 
occurring during spinal operation for arthritic 
spur by representing that disability and paraly- 
sis resulted from contractions of muscles in 
plaintiffs back and continued to so represent 
during period plaintiff continued under treat- 
ment by defendant were sufficient allegations 
of fraudulent concealment to toll running of 
statute of limitations if proved. Ray v. Scheib- 
ert, 224 Tenn. 99, 450 S.W.2d 578, 1969 Tenn. 
LEXIS 380, 1969 Tenn. LEXIS 381 (1969). 

In order for the statute of limitations to be 
tolled by a fraudulent concealment, there must 
be an allegation that the cause of action was 
known to defendant and fraudulently concealed 
by him, since mere ignorance by plaintiff and 
his failure to discover the cause of action is not 
sufficient to prevent the running of the statute. 
Ray v. Scheibert, 224 Tenn. 99, 450 S.W.2d 578, 
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1969 Tenn. LEXIS 380, 1969 Tenn. LEXIS 381 
(1969). 

An honest mistake made by physician in 
diagnosing the cause of a patient’s infirmity, 
standing alone, was not evidence of fraudulent 
concealment; therefore the statute of limita- 
tions was not tolled. Ray v. Scheibert, 484 
S.W.2d 63, 1972 Tenn. App. LEXIS 345 (Tenn. 
Ct. App. 1972). 

T.C.A. § 28-3-104 barred an alleged victim’s 
negligent supervision claim against a diocese, 
based on the victim’s alleged sexual abuse by a 
priest when the victim was a child, because the 
doctrine of fraudulent concealment, the discov- 
ery rule, and equitable estoppel did not toll the 
statute when the victim reached the age of 
majority, as, (1) when the victim reached the 
age of majority, the victim knew a priest of the 
diocese had abused the victim, that the victim 
had a claim against the priest, and that the 
diocese employed the priest, and (2) the abuse 
was the injury, not the diocese’s alleged 
cover-up of the abuse. Redwing v. Catholic 
Bishop for the Diocese of Memphis, — S.W.3d 
—, 2010 Tenn. App. LEXIS 358 (Tenn. Ct. App. 
May 27, 2010), rev'd, 363 S.W.3d 436, 2012 
Tenn. LEXIS 143 (Tenn. Feb. 27, 2012). 

T.C.A. § 28-3-104 barred an alleged victim’s 
negligent supervision claim against a diocese, 
based on the victim’s alleged sexual abuse by a 
priest when the victim was a child, because the 
doctrine of fraudulent concealment, the discov- 
ery rule, and equitable estoppel did not toll the 
statute when the victim reached the age of 
majority, as, (1) when the victim reached the 
age of majority, the victim knew a priest of the 
diocese had abused the victim, that the victim 
had a claim against the priest, and that the 
diocese employed the priest, and (2) the abuse 
was the injury, not the diocese’s alleged 
cover-up of the abuse. Redwing v. Catholic 
Bishop for the Diocese of Memphis, — S.W.3d 
—, 2010 Tenn. App. LEXIS 358 (Tenn. Ct. App. 
May 27, 2010), rev’d, 363 S.W.3d 436, 2012 
Tenn. LEXIS 143 (Tenn. Feb. 27, 2012). 

Constitutional claims in both the original 
action and the instant action were properly 
construed as Bivens claims and the claims 
against all of the deputized officers named in 
the original action were timely under T.C.A. 
§ 28-3-104(a)(3) because the statute of limita- 
tions was tolled under the doctrine of fraudu- 
lent concealment. Moreover, the Tennessee 
Savings Statute, T.C.A. 28-1-105(a) “saved” the 
Bivens claims where the court interpreted the 
term “commence a new action” to include reas- 
serting the cause of action, whether through an 
independent lawsuit or through reasserting the 
claims in the context of an existing action 
premised on the same underlying facts. Pike v. 
United States, 868 F. Supp. 2d 667, 2012 U.S. 
Dist. LEXIS 51243 (M.D. Tenn. Apr. 11, 2012). 


15. —Absence of Defendant from State. 
The limitation fixed by this section was not 
tolled by the absence of the defendant from the 
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state where the defendant was a nonresident 
subject to service of process by service on the 
secretary of state under § 20-235 (now § 20-2- 
214). Burris v. Alexander Mfg. Co., 51 Misc. 2d 
543, 273 N.Y.S.2d 542 (1966). 


16. —Pleading of Statute. 

The plea of the statute of limitations is a 
special plea personal in its nature and which 
may be waived or asserted, and a party relying 
upon it affirmatively must set it up in his 
pleadings. Whittaker v. Monterey Spoke Co., 6 
Tenn. Civ. App. (6 Higgins) 26 (1915). 

When issue is joined on defendant’s plea of 
the statute of limitations, the burden is on 
plaintiff to prove that the cause of action ac- 
crued within the period of limitation. Brown v. 
Tennessee Consol. Coal Co., 19 Tenn. App. 123, 
83 S.W.2d 568, 1935 Tenn. App. LEXIS 24 
(Tenn. Ct. App. 1935). 


17. —Miscellaneous Actions. 

Action for damages for willful violation of 
plaintiffs right to the undisturbed possession 
and interment of the body of her deceased band 
is not barred by the one year statute. Hill v. 
Travelers Ins. Co., 154 Tenn. 295, 294 S.W. 
1097, 1926 Tenn. LEXIS 127, 52 A.L.R. 1442 
(1927). 

One year statute of limitations did not apply 
to suit by bank receiver against stockholders of 
bank to recover loss to unsecured creditors and 
depositors. Robertson v. Davis, 169 Tenn. 659, 
90 S.W.2d 746, 1935 Tenn. LEXIS 94 (1936). 

In a suit by a receiver for compensation for 
his acts as receiver and for alleged damages 
suffered for failure of the complainant in the 
cause in which he was appointed to protect him 
at the time of the entry of the final decree the 
six year statute of limitations applicable to 
actions on contracts was controlling and not the 
one year statute governing actions in tort. Tay- 
lor v. Smith, 172 Tenn. 247, 111 S.W.2d 1020, 
1937 Tenn. LEXIS 74 (1938). 

Plaintiffs action suing attorney for mishan- 
dling of divorce case claiming “not only loss of 
properties but ... pain and mental anguish” was 
controlled by one year statute of limitations for 
personal actions rather than six year contract 
statute. Bland v. Smith, 197 Tenn. 683, 277 
S.W.2d 377, 1955 Tenn. LEXIS 335, 49 A.L.R.2d 
1212 (1955). 

Action by insured and wife against insurance 
carrier to recover for injuries sustained in au- 
tomobile accident when their vehicle was 
struck by hit and run driver which was brought 
under uninsured motorist clause of policy was 
governed by six year limitation for actions on 
contract rather than one year limitation for 
personal tort actions. Schleif v. Hardware Deal- 
er’s Mut. Fire Ins. Co., 218 Tenn. 489, 404 
S.W.2d 490, 1966 Tenn. LEXIS 582 (1966), 
superseded by statute as stated in, Gray v. 
Nationwide Mut. Ins. Co., — S.W.2d —, 1989 
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Tenn. App. LEXIS 113 (Tenn. Ct. App. Feb. 15, 
1989). 

An action by a client against his attorney for 
damages for failure to file his personal injury 
action prior to the running of the statute of 
limitations is not an action for personal injuries 
within the meaning of this section, but an 
action for breach of contract. Sitton v. Cle- 
ments, 385 F.2d 869, 1967 U.S. App. LEXIS 
4454 (6th Cir. Tenn. 1967), overruled, Shoe- 
make v. Ferrer, 143 Wn. App. 819, 182 P.3d 992, 
2008 Wash. App. LEXIS 776 (2008). 

Where parents satisfied proof of financial 
responsibility for their minor son under 18 
years of age pursuant to former § 55-7-104(c), 
and where son was later found liable for dam- 
ages for bodily injuries to other parties, the 
statute of limitations applying to parents’ li- 
ability sounds in tort under this section, and 
was not a contractual liability under § 28-3- 
109. Bankers Fire & Marine Ins. Co. v. Sam- 
pley, 304 F. Supp. 523, 1968 U.S. Dist. LEXIS 
9919 (E.D. Tenn. 1968), affd, 420 F.2d 300, 
1970 U.S. App. LEXIS 11375 (6th Cir. Tenn. 
1970). 

In products liability case, where two minors 
were killed, although the cause of action ac- 
crued at date of sale of product, the one year 
statute of limitations would not bar the suit, as 
the injuries resulted to minors, and the minors 
had they lived, would have had a cause of 
action. Rives v. International Oil Burner Co., 
298 F. Supp. 1146, 1969 U.S. Dist. LEXIS 9034 
(E.D. Tenn. 1969). 

As the statute of limitations on a libel action 
does not begin to run on a published book until 
the first copy is sold in the county where the 
action is brought or where the defamed indi- 
vidual lives, it was error to dismiss an action 
when book had been published over a year 
before commencement of action, but the date on 
which book was first sold in the plaintiffs 
county was not ascertainable. Applewhite v. 
Memphis State University, 495 S.W.2d 190, 
1973 Tenn. LEXIS 487 (Tenn. 1973). 

Where prisoner brought action for damages 
against judge who dismissed prisoner’s post- 
conviction petition, the action was barred by 
the doctrine of judicial immunity and further 
by the one-year statute of limitations for inju- 
ries against the person. Harris v. Witt, 552 
S.W.2d 85, 1977 Tenn. LEXIS 512 (Tenn. 1977). 


18. Immunity of State. 

For case concerning the applicability of the 
statute of limitations to the claims of a metro- 
politan board of education for injunctive relief 
against the state of Tennessee where (1) the 
third party plaintiffs sue in their official gov- 
ernmental capacity seeking relief as an arm of 
the state for the general good of the population, 
and (2) the state is lable for a continuing 
violation of federal law. Kelley v. Metropolitan 
County Bd. of Educ., 836 F.2d 986, 1987 U.S. 
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App. LEXIS 16899 (6th Cir. Tenn. 1987), cert. 
denied, Metropolitan County Bd. of Educ. v. 
Tennessee, 487 U.S. 1206, 108 S. Ct. 2848, 101 
L. Ed. 2d 885, 1988 U.S. LEXIS 2848 (1988). 


19. Suits Against the State. 

Tennessee claims commission for the eastern 
grand properly held the inmate’s claim against 
the state was barred by the statute of limita- 
tions because: (1) The inmate filed his claim 
against the state well beyond the one-year 
statute of limitations in T.C.A. §§ 9-8-402(b) 
and 28-3-104(a); and (2) The inmate had full 
knowledge of the facts relevant to his alleged 
injury when it occurred because he knew that 
he was being tried and sentenced in abstentia; 
thus, the commission did not err when it 
granted the state’s motion to dismiss, Tenn. R. 
Civ. P. 12. Williams v. State, 139 S.W.3d 308, 
2004 Tenn. App. LEXIS 48 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 530 (Tenn. June 1, 2004), appeal denied, 
Williams v. Parker, — S.W.3d —, 2006 Tenn. 
LEXIS 9 (Tenn. 2006). 

Claims commission did not err in dismissing 
a family’s claim against the state as time 
barred because the ninety day extension pro- 
vided in T.C.A. § 20-1-119 was not triggered; 
the family originally only sued the county, 
which denied the allegations in the complaint 
and asserted that it could not have been liable 
for any of the injuries sustained by the family 
because that property was in control of the 
state, but the county failed to allege compara- 
tive fault in its answer, and the family had not 
asserted in its complaint against the county or 
before the commission that any comparative 
fault existed. Austin v. State, — S.W.3d —, 
2006 Tenn. App. LEXIS 386 (Tenn. Ct. App. 
June 6, 2006), revd, 222 S.W.3d 354, 2007 
Tenn. LEXIS 434 (Tenn. 2007). 


20. Action Against Court Clerk. 

The one year statute of limitations this sec- 
tion began to run against landowner seeking 
interest from court clerk for money previously 
held by clerk as trustee when landowner re- 
ceived money from clerk without interest. War- 
ren v. Scott, 845 S.W.2d 780, 1992 Tenn. App. 
LEXIS 779 (Tenn. Ct. App. 1992). 


21. Personal Injuries. 

Suit for damages upon allegation that defen- 
dants had conspired to deprive plaintiff from 
occupying her home with her children and from 
being supported by her husband by counseling 
certain persons to place plaintiff in state men- 
tal hospital and by advising her husband to 
divorce her was suit for injury of a personal 
nature and was barred by the one year limita- 
tion for injuries to the person where filed more 
than one year after last act complained of. 
Emerson v. Machamer, 221 Tenn. 739, 431 
S.W.2d 283, 1968 Tenn. LEXIS 500 (1968). 
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This section is applicable to injuries to the 
person. Ray v. Scheibert, 224 Tenn. 99, 450 
S.W.2d 578, 1969 Tenn. LEXIS 380, 1969 Tenn. 
LEXIS 381 (1969). 

Where state statute of limitations as to per- 
sonal injuries had run before filing of counter- 
claim, counterclaim, as it related to personal 
injuries, failed to state a claim on which relief 
could be granted. Maxwell v. Roark, 337 F. 
Supp. 506, 1971 U.S. Dist. LEXIS 10184 (E.D. 
Tenn. 1971). 

A suit for personal injuries may be brought 
more than one year after the injury occurs, 
provided it is brought within one year after it is 
discovered or in the exercise of reasonable care 
and diligence should have been discovered. Sul- 
livant v. Americana Homes, Inc., 605 S.W.2d 
246, 1980 Tenn. App. LEXIS 381 (Tenn. Ct. 
App. 1980); Beaman v. Schwartz, 738 S.W.2d 
632, 1986 Tenn. App. LEXIS 3462 (Tenn. Ct. 
App. 1986). 

An action against a bank for refusal to make 
payment on a check, where the gravamen of the 
action was mental anguish, humiliation, em- 
barrassment, and damage to reputation, was 
one for personal injuries, and therefore the 
one-year limitation in this section applied, 
rather than the six-year limitation in § 28-3- 
109(a)(3). Pera v. Kroger Co., 674 S.W.2d 715, 
1984 Tenn. LEXIS 828 (Tenn. 1984). 

Not all contract actions are subject to the 
six-year statute of limitations; they may be 
subject to a one-year period for personal inju- 
ries or a three-year period for property damage. 
Pera v. Kroger Co., 674 S.W.2d 715, 1984 Tenn. 
LEXIS 828 (Tenn. 1984). 

The one-year statute of limitations for per- 
sonal injury actions contained in this section 
applied to union member’s action, pursuant to 
§ 101(a)(5) of the labor-management reporting 
and disclosure act (29 U.S.C. § 411(a)(5), for 
discharge from the union without prior notice 
or hearing. Holmes v. Donovan, 984 F.2d 732, 
1993 U.S. App. LEXIS 1030 (6th Cir. Tenn. 
1993). 

In a personal injury case, plaintiffs first 
amended complaint was devoid of any factual 
allegation which would estop defendants from 
asserting the statute of limitations defense or 
to support a claim of fraudulent concealment. 
Similarly, the allegations contained in plain- 
tiffs second amended complaint were conclu- 
sory and inadequate to establish a basis upon 
which to prevent the raising of the statute of 
the limitations defense or to constitute fraudu- 
lent concealment of any cause of action against 
defendants. Bracey v. McDonald, — S.W.3d —, 
2016 Tenn. App. LEXIS 25 (Tenn. Ct. App. Jan. 
13, 2016), review denied and ordered not pub- 
lished, — S.W.3d —, 2016 Tenn. LEXIS 370 
(Tenn. May 9, 2016). 

In a case arising from an automobile acci- 
dent, damages should not have been awarded 
for personal injuries because an insurer’s claim 
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was not made until after the statute of limita- 
tions had run, and an appeal to the circuit court 
from the general sessions court did not extend 
the limitations period; in such an appeal, the 
Tennessee Rules of Civil Procedure did not 
expand the circuit court’s jurisdiction. The sav- 
ings statute did not permit the insurer to refile 
the previous action and rely upon the original 
filing of the lawsuit in order to add a claim for 
personal injuries. State Farm Mut. Auto. Ins. 
Co. v. Blondin, — $.W.3d —, 2016 Tenn. App. 
LEXIS 189 (Tenn. Ct. App. Mar. 14, 2016). 


22. —Definitions. 

“For injuries” means on account of injuries to 
the person. Blackwell v. Memphis S. R. Co., 124 
Tenn. 516, 137 S.W. 486, 1911 Tenn. LEXIS 60 
(1911). 

Actions “for injuries to the person,” as used in 
one year statute of limitations means actions 
for “bodily injuries.” Rheudasil v. Clower, 197 
Tenn. 27, 270 S.W.2d 345, 1954 Tenn. LEXIS 
447, 46 A.L.R.2d 1088 (1954), superseded by 
statute as stated in, Hanover v. Ruch, 809 
S.W.2d 893, 1991 Tenn. LEXIS 156 (Tenn. 
199 1) 

This section did not apply to suit by divorced 
wife to recover from former husband her share 
of proceeds recovered by husband as adminis- 
trator for minor child, since it was not a wrong- 
ful death suit, but an action to recover proceeds 
of settlement in a wrongful death suit. Shelton 
v. Shelton, 198 Tenn. 346, 280 S.W.2d 803, 1955 
Tenn. LEXIS 379 (1955). 

Declaration which in substantial part sought 
recovery for damages to plaintiffs reputation 
as a business man, father and respected mem- 
ber of society and for humiliation and the like, 
alleged damages to rights which were personal 
in nature and limitation of this section was 
applicable. Brown v. Dunstan, 219 Tenn. 291, 
409 S.W.2d 365, 1966 Tenn. LEXIS 529 (1966). 

The phrase “for injuries to the person” ap- 
pearing in this section is not limited to bodily 
injuries resulting from trauma but includes 
injuries resulting from invasion of rights that 
inhere in man as a rational being, such rights, 
however, being distinguished from those which 
accrue to an individual by reason of some 
peculiar status or by virtue of an interest cre- 
ated by contract or property. Brown v. Dunstan, 
219 Tenn. 291, 409 S.W.2d 365, 1966 Tenn. 
LEXIS 529 (1966). 

A suit for damages because of obliteration by 
land developer of burial plot in which plaintiffs 
ancestors were buried in which it was alleged 
that plaintiff suffered great mental pain and 
anguish and loss of property rights was a suit 
for injuries to the person within the meaning of 
this section. Carney v. Smith, 222 Tenn. 472, 
437 S.W.2d 246, 1969 Tenn. LEXIS 454 (1969). 

For the purpose of this section personal in- 
jury actions are defined as those brought for 
injuries resulting from invasion of rights, that 


LIMITATION OF ACTIONS 570 


is, rights to which one is entitled by reason of 
being a person in the eyes of the law and such 
rights are to be distinguished from those which 
accrue to an individual by reason of some 
peculiar status or by virtue of an interest cre- 
ated by contract or property. Swauger v. Haury 
& Smith Contractors, Inc., 512 S.W.2d 261, 
1974 Tenn. LEXIS 477 (Tenn. 1974). 

The application of any particular statute of 
limitations is governed by the gravamen of the 
action as determined on the basis of the 
claimed damages; and a suit for inconvenience 
and loss of enjoyment of a home resulting from 
faulty construction of a septic system was ba- 
sically a suit for injury to property and was not 
barred after one year by this section, the appli- 
cable statute being the three-year statute 
(§ 28-3-105). Swauger v. Haury & Smith Con- 
tractors, Inc., 512 S.W2d 261, 1974 Tenn. 
LEXIS 477 (Tenn. 1974). 


23. —Declaration. 

Where there is no averment that the wrong 
was within the period allowed for action, the 
declaration cannot be sustained upon the 
theory that it is based upon recurrent injuries 
within the period. Bodne v. Austin, 156 Tenn. 
353, 2 S.W.2d 100, 1927 Tenn. LEXIS 128, 62 
A.L.R. 1410 (1928), superseded by statute as 
stated in, Stanbury v. Bacardi, 953 S.W.2d 671, 
1997 Tenn. LEXIS 498 (Tenn. 1997). 

Statute governing form of notice to be given 
municipality requires only that the “general” 
nature of the injury be stated, thus indicating 
legislative intent not to require same exacti- 
tude in stating nature of injury as is required in 
stating time and place of injury. Maryville v. 
McConkey, 19 Tenn. App. 520, 90 S.W.2d 951, 
1935 Tenn. App. LEXIS 63 (Tenn. Ct. App. 
1935). 


24. —Amendment. 


25. — —Cause of Action. 

Amended declaration in death action based 
on law of foreign state did not change cause of 
action merely because amended complaint cited 
particular foreign statutes upon which plaintiff 
relied to sustain cause of action which original 
declaration did not cite. Parsons v. American 
Trust & Banking Co., 168 Tenn. 49, 73 S.W.2d 
698, 1934 Tenn. LEXIS 19 (1934). 

In action for wrongful death, an amendment 
to the declaration setting up doctor’s bill and 
funeral expenses as items of damages, was not 
demurrable as barred by limitation, since they 
were but items incidental to the wrong already 
and seasonably pleaded. Caldwell v. Hodges, 18 
Tenn. App. 355, 77 S.W.2d 817, 1934 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. 1934). 

Original complaint which alleged that plain- 
tiffs injuries were due to the negligence of 
defendant’s employees in the use of a scaffold, 
stated no different cause of action as respects 
limitation than amended complaint filed more 
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than one year after date of injury which stated 
that her injuries were due to the negligent 
manner in which the scaffold was constructed, 
because the two acts alleged were but different 
invasions of plaintiffs primary right and differ- 
ent breaches of the same duty, thus amended 
complaint did not introduce a new cause of 
action so as to be barred by this section. Blair v. 
Durham, 134 F.2d 729, 1943 U.S. App. LEXIS 
3672 (6th Cir. Tenn. 1943), rehearing denied, 
139 F.2d 260, 1943 U.S. App. LEXIS 2257 (6th 
Cir. Tenn. 1943). 


26. — —Parties. 

Where the declaration in the widow’s action 
for the wrongful death of her husband contains 
a count for common law negligence as against a 
railroad operating between two points in Ten- 
nessee, and another count for negligence under 
the Federal Employers’ Liability Act as against 
a railroad engaged in interstate commerce, and 
amendment to the declaration allowing the 
widow to prosecute the suit in her capacity as 
the personal representative of her deceased 
husband, as well as in her individual capacity, 
does not introduce a new cause of action so as to 
be barred by the limitation of two years under 
the federal statute. Missouri, K. & T. R. Co. v. 
Wulf, 226 U.S. 570, 33 S. Ct. 185, 57 L. Ed. 355, 
1913 U.S. LEXIS 2265 (1913); Gray v. Kent, 5 
Tenn. Civ. App. (5 Higgins) 519 (1914). 

In a personal injury action, the court prop- 
erly refused to permit plaintiff to amend his 
declaration and summons so as to make the 
action and summons run against a corporation 
as defendant instead of against the president 
and general manager of the corporation, where 
two years had elapsed since bringing the ac- 
tion, and the one year statute of limitations had 
run against the action. Abdallah v. Weil, 168 
Tenn. 382, 79 S.W.2d 284, 1934 Tenn. LEXIS 69 
(1935). 

Where administrator brought suit for wrong- 
ful death of decedent in administrator’s name 
for benefit of decedent’s brothers and after the 
statutory period of one year had expired moved 
to amend the declaration by striking out the 
allegation that the suit was for the benefit of 
the brothers and inserting that it had been 
brought for the use and benefit of the living 
father and mother, deceased leaving no widow 
or children, this was not the commencement of 
a new suit so as to be barred by this section as 
the cause is that of the decedent and the suing 
out of the summons in the name of the admin- 
istrator was the commencement of the action 
and the names of the beneficiaries may be set 
out by amendment. Townsend v. Nashville, C. 
& S. L. Ry., 170 Tenn. 239, 94 S.W.2d 384, 1936 
Tenn. LEXIS 8 (1936). 

Where suit by foreign administratrix against 
foreign power company and city to recover 
damages for death of deceased as result of 
defective insulated wire was dismissed when 
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plaintiff took a nonsuit, a second suit filed 
within one year thereafter by domestic admin- 
istratrix against power company was_ not 
barred by limitations even though city was not 
made a party defendant in second action. Priv- 
ett v. West Tennessee Power & Light Co., 19 F. 
Supp. 812, 1937 U.S. Dist. LEXIS 1738 (D. 
Tenn. 1937), aff'd, 103 F.2d 1021, 1939 U.S. 
App. LEXIS 3771 (6th Cir. 1939). 

In action by father as next of kin for wrongful 
death of minor son father could amend com- 
plaint so as to include mother of deceased as 
party plaintiff and amendment would relate 
back to time of filing original action, since cause 
of action would not be changed by adding party 
plaintiff, and this was so even though suit by 
mother would have been barred by statute of 
limitations. Mosier v. Lucas, 30 Tenn. App. 498, 
207 S.W.2d 1021, 1947 Tenn. App. LEXIS 107 
(Tenn. Ct. App. 1947). 

One year statute of limitations in this section 
does not bar decedent’s parents as next of kin 
from amending summons where action for 
wrongful death of decedent was originally 
brought by the father as an administrator, the 
amendment relates back to the date of the 
original summons because no new cause of 
action or new parties are set out. Gogan v. 
Jones, 197 Tenn. 4386, 273 S.W.2d 700, 1954 
Tenn. LEXIS 505 (1954). 

A party to be brought in by amendment, 
pursuant to Fed.R.Civ.P. 15(c), must receive 
notice within the statute of limitations period, 
Schiavone v. Fortune, 477 U.S. 21, 29, 106 S. 
Ct.. 2379,, 2384, 91. L.Ed, 2d 18,.1986 U.S. 
LEXIS 106 (1986); however, the notice required 
by Schiavone does not need to be formal. Smith 
v. TW Services, Inc., 142 F.R.D. 144, 1991 U.S. 
Dist. LEXIS 20693 (M.D. Tenn. 1991). 

Notice to a liability insurer provided the sole 
basis for Federal Rule of Civil Procedure 15(c) 
notice to a new defendant, alleged tortfeasor, so 
that the plaintiffs amendment related back to 
the date of the original complaint. Smith v. TW 
Services, Inc., 142 F.R.D. 144, 1991 U.S. Dist. 
LEXIS 20693 (M.D. Tenn. 1991). ‘ 

Where shortly after the accident, the liability 
insurer of a defendant brought in by amend- 
ment became aware of the claim, and it re- 
ceived an “information copy” of the complaint 
with letter from plaintiffs counsel, based on the 
prolonged correspondence between plaintiffs 
counsel and defendant’s liability insurer, in- 
cluding settlement requests, injury/medical up- 
dates and finally a copy of the complaint, the 
defendant received sufficient notice of the ac- 
tion that it would not be prejudiced in the 
maintenance of its defense. Smith v. TW Ser- 
vices, Inc., 142 F.R.D. 144, 1991 U.S. Dist. 
LEXIS 20693 (M.D. Tenn. 1991). 

Although defendants reasonably could be ex- 
pected to have known of the instant suit, this 
alone is insufficient to impute to them knowl- 
edge of their future status as defendants. Oth- 
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ers who were not named as defendants were 
aware of and even deposed in this case. Doe v. 
Sullivan County, 956 F.2d 545, 1992 U.S. App. 
LEXIS 1685 (6th Cir. Tenn. 1992), cert. denied, 
506 U.S. 864, 118 S. Ct. 187, 121 L. Ed. 2d 131, 
1992 U.S. LEXIS 5302 (1992). 

As defendant-A was named in an amended 
personal injury complaint filed within the ap- 
plicable statute of limitations under T.C.A. 
§ 28-3-104, and as defendant-B was thereafter 
named in a second amended complaint within 
90 days from the identification of it for com- 
parative fault purposes under T.C.A. § 20-1- 
119, the claim against defendant-B was not 
time-barred; accordingly, it was error to grant 
summary judgment to defendant-B on that 
basis. Mills v. Fulmarque, Inc., — S.W.3d —, 
2010 Tenn. App. LEXIS 793 (Tenn. Ct. App. 
Dec. 23, 2010), rev'd, 360 S.W.3d 362, 2012 
Tenn. LEXIS 142 (Tenn. Feb. 24, 2012). 

Court of appeals erred in affirming an order 
granting fraternity members’ motion to dismiss 
vehicle owners’ complaint on the ground that it 
was barred by the one-year statute of limita- 
tions, T.C.A. § 28-3-104, because “a person not 
a party to the suit,” for purposes of T.C.A. 
§ 20-1-119, included any defendant previously 
dismissed pursuant to a written, non-final or- 
der under Tenn. R. Civ. P. 54.02; a named 
defendant ceases to be a “party to the suit,” for 
purposes of § 20-1-119, when the trial court 
issues an order, whether final or interlocutory, 
dismissing that defendant. Mann v. Alpha Tau 
Omega Fraternity, 380 S.W.3d 42, 2012 Tenn. 
LEXIS 468 (Tenn. July 3, 2012). 

In a personal injury action filed by plaintiff 
injured party against a deceased driver, a trial 
court properly denied plaintiffs Tenn. R. Civ. P. 
15.03 motion to amend to add the personal 
representative as a defendant and dismissed 
the action because plaintiff failed to name the 
personal representative as a defendant, as re- 
quired by T.C.A. § 20-5-103, before the expira- 
tion of the one-year statute of limitations in 
T.C.A. § 28-3-104. Vaughn v. Morton, 371 
S.W.3d 116, 2012 Tenn. App. LEXIS 201 (Tenn. 
Ct. App. Mar. 28, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 435 (Tenn. June 
19,2012), 


27. —Conflicts of Law. 

Wrongful death action filed in Tennessee 
though based on death in Florida was con- 
trolled by limitation period contained in this 
section as law of the forum applied. Cauley v. S. 
EK. Massengill Co., 35 F. Supp. 371, 1940 U.S. 
Dist. LEXIS 2540 (D. Tenn. 1940). 

Wrongful death action filed in Tennessee 
against former resident of Mississippi to re- 
cover damages for death of decedent occurring 
in automobile accident in Mississippi was gov- 
erned by one year limitation period of Tennes- 
see instead of six year limitation period prevail- 
ing in Mississippi. McDaniel v. Mulvihill, 196 
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Tenn. 41, 263 S.W.2d 759, 1953 Tenn. LEXIS 
404 (1953). 

In action for violation of federally protected 
civil rights, since there is no applicable federal 
statute of limitations, state statute controls 
and requires dismissal of suit filed more than 
one year after plaintiffs alleged cause of action 
accrued. Phipps v. Armour, 335 F. Supp. 768, 
1971 U.S. Dist. LEXIS 10797 (E.D. Tenn. 1971). 


28. —Running of Statute. 

The cause of action for a personal injury 
accrues at the time of the injury, and is the 
same whether brought by the party injured or 
by his personal representative. The statute 
begins to run from the moment of the injury, 
and is not suspended by the death of the 
injured party, nor during the time that inter- 
venes after his death and before the qualifica- 
tion of his personal representative. The statute 
applies alike to instant death or to instance 
where injured person survives for a time. Fowl- 
kes v. Nashville & D. R. Co., 56 Tenn. 829, 1872 
Tenn. LEXIS 211 (1872); Whaley v. Catlett, 103 
Tenn. 347, 53 S.W. 131, 1899 Tenn. LEXIS 115 
(1899). 

Action in the name of the administrator for 
the wrongful death of his intestate is effectively 
commenced, so as to prevent the running of the 
statute of limitations, though it does not men- 
tion the beneficiaries of the recovery. Love v. 
Southern R. Co., 108 Tenn. 104, 65 S.W. 475, 
1901 Tenn. LEXIS 13, 55 L.R.A. 471 (1901). 

Where plaintiff contracted tuberculosis from 
working in defendants poorly ventilated factory 
the tort was a continuous one and the statute of 
limitations did not begin to run until plaintiff 
had quit work. Goodall Co. v. Sartin, 141 F.2d 
427, 1944 U.S. App. LEXIS 3691 (6th Cir. Tenn. 
1944), cert. denied, 323 U.S. 709, 65 S. Ct. 34, 
89 L. Ed. 571, 1944 U.S. LEXIS 350 (1944). 

Where action for personal injuries arising out 
of automobile accident was commenced against 
nonresident in federal court in Tennessee 
within the one year period provided by this 
section and summons was returned that the 
defendant was no longer in the Tennessee dis- 
trict but could be found at a designated address 
in another state but nothing further was done 
until the second term of court thereafter when 
plaintiff obtained an order for “plures sum- 
mons” and service in Tennessee more than 22 
months after date of the injury, plaintiffs claim 
was barred by the limitation of this section 
since plaintiff could have availed himself of the 
provisions of §§ 20-2-203, 20-2-205 providing 
means of service on nonresident motorists. 
Hixon v. Highsmith, 147 F. Supp. 801, 1957 
U.S. Dist. LEXIS 4282 (D. Tenn. 1957). 

Suit for damages upon allegation that defen- 
dants had conspired to deprive plaintiff from 
occupying her home with her children and 
being supported by her husband by counseling 
certain persons to place her in a mental hospi- 
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tal and advising her husband to divorce her was 
of a personal nature and barred by this section 
where the last overt act alleged, the filing of the 
divorce suit, occurred more than a year prior to 
the filing of the suit for damages. Emerson v. 
Machamer, 221 Tenn. 739, 431 S.W.2d 283, 
1968 Tenn. LEXIS 500 (1968). 

The limitation in this statute begins to run 
from the date of the alleged wrongful act or 
from the date of sale of the equipment rather 
than from the date of damage or injury caused 
by such act or equipment. Hargraves v. Brack- 
ett Stripping Machine Co., 317 F. Supp. 676, 
1970 U.S. Dist. LEXIS 10281 (E.D. Tenn. 1970). 

Where wife’s claim for loss of consortium was 
filed one year from date of husband’s injury 
instead of one year after husband’s employer 
purchased the defective equipment which 
caused the injury, as this claim was derived 
from husband’s personal injuries, the court 
held that to bar such suit would be against the 
public policy of Tennessee and the same limita- 
tion should apply to both claims. Manning v. 
Altec, Inc., 488 F.2d 127, 1973 U.S. App. LEXIS 
6665 (6th Cir. Tenn. 1973). 

Although the amendment shortening this 
limitation on actions from six years to one year 
was given prospective application only, a mal- 
practice action against an attorney which had 
accrued two years prior to the enactment of the 
amendment was properly dismissed for failure 
to commence the action within one year of the 
effective date of the amendment. Redmon v. Le 
Fevre, 503 S.W.2d 97, 1973 Tenn. LEXIS 432 
(Tenn. 1973). 

Where suit was not filed in a personal injury 
action until after the death of the defendant, at 
which time the period of limitation of action 
under this section had not expired, and subse- 
quently, after the expiration of the period, the 
trial court ordered the personal representative 
as defendant, the court held that that order 
commenced the action within the meaning of 
Tenn. R. Civ. P. 3, but that the first provision of 
§ 28-1-110 tolled the running of the statute for 
the same period of time after the appointment 
of the personal representative as the unexpired 
period existing at the time of death, up to six 
months, and that, therefore, the action was not 
barred by this section. Carpenter v. Johnson, 
514 S.W.2d 868, 1974 Tenn. LEXIS 460 (Tenn. 
1974). 

Action by patient and husband against phy- 
sician and drug manufacturer alleging high 
blood pressure and heart damage from taking 
contraceptive pills was not barred by one year 
period of limitation where action was com- 
menced within one year of time patient was 
first advised by another physician of causal 
relationship between pill and such symptoms 
even though more than a year had lapsed since 
patient had last taken such medication. Gilbert 
v. Jones, 523 S.W.2d 211, 1974 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 1974). 
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In action seeking to enforce oral agreement 
between automobile insurance carrier and per- 
son injured in automobile accident with respect 
to settlement for personal injuries and property 
damages where there was no allegation that 
plaintiff failed to file suit within period of 
limitation because of reliance of promise of 
insurance carrier to negotiate and no assertion 
of forbearance as consideration for failure to 
institute suit within statutory period, claim 
was barred by limitation of this section. White- 
head v. Davidson, 522 S.W.2d 865, 1975 Tenn. 
LEXIS 725 (Tenn. 1975). 

In tort actions including but not restricted to 
products liability actions predicated on negli- 
gence, strict liability or misrepresentation, the 
cause of action accrues and the statute of limi- 
tations commences to run when the injury 
occurs or is discovered or when in the exercise 
of reasonable diligence it should have been 
discovered. McCroskey v. Bryant Air Condition- 
ing Co., 524 S.W.2d 487, 1975 Tenn. LEXIS 668 
(Tenn. 1975). 

A suit for personal injuries may be brought 
more than one year after the injury occurs, 
provided it is brought within one year after it is 
discovered or in the exercise of reasonable care 
and diligence should have been discovered. 
Gosnell v. Ashland Chemical, Inc., 674 S.W.2d 
737, 1984 Tenn. App. LEXIS 2617 (Tenn. Ct. 
App. 1984). 

The fact that the plaintiff wife was disabled 
mentally and physically from the date of the 
intentional tort by husband did not exclude her 
from the application of the pipeline approach in 
the application of Davis v. Davis, 657 S.W.2d 
753, 1983 Tenn. LEXIS 723 (1983). Lazarov v. 
Lazarov, 731 S.W.2d 928, 1987 Tenn. App. 
LEXIS 2561 (Tenn. Ct. App. 1987). 

An action for injuries allegedly caused by 
exposure to asbestos in the work place was not 
time barred where, even though plaintiffs had 
been notified by letter more than one year 
before the action was filed of the possibility that 
they had an asbestos — related disease, the 
statute of limitations did not begin to run until 
they received the results of follow-up testing 
which they had pursued diligently. Wyatt v. 
ACandS, Inc., 910 S.W.2d 851, 1995 Tenn. 
LEXIS 717 (Tenn. 1995). 

The one-year limitation applicable to employ- 
ees’ claims against an employer based on alle- 
gations of outrageous conduct/intentional in- 
fliction of emotional distress was not tolled by 
the employees’ filing of administrative charges 
against the employer. Scarborough v. Brown 
Group, 972 F. Supp. 1112, 1997 U.S. Dist. 
LEXIS 12700 (W.D. Tenn. 1997). 

Under the discovery rule, the determination 
of when the statute of limitations begins to run 
requires a determination of when the plaintiff 
had sufficient knowledge that she had sus- 
tained an injury. The inquiry does not require 
that the plaintiff had knowledge that a breach 
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of the appropriate legal standard had occurred. 
McIntosh v. Blanton, 164 S.W.3d 584, 2004 
Tenn. App. LEXIS 531 (Tenn. Ct. App. 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
74 (Tenn. Jan. 24, 2005). 

Statute of limitations begins to run when the 
plaintiff is aware of the facts sufficient to put a 
reasonable person on notice that he has suf- 
fered an injury as a result of wrongful conduct, 
and the plaintiff knows the identity of the 
person who engaged in the conduct. The statute 
does not begin to run until the plaintiff had 
“sufficient information” to put him on notice 
that he has suffered an injury and that the 
injury was caused by a wrongful act. McIntosh 
v. Blanton, 164 S.W.3d 584, 2004 Tenn. App. 
LEXIS 531 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 74 (Tenn. 
Jan. 24, 2005). 

While T.C.A. § 56-7-1206(d) allows a plaintiff 
to proceed directly against an uninsured motor- 
ist carrier under certain circumstances, even if 
the uninsured motorist is never successfully 
served with process, a plaintiff is still required 
to make a duly diligent effort to serve process 
on the uninsured motorist, and when that dili- 
gent effort is lacking and an unreasonable 
amount of time passes, a plaintiff can not use 
the uninsured motorist statute to avoid the 
requirements of Tenn. R. Civ. P. 3. Thus, where 
the insured failed to exercise due diligence to 
serve the tortfeasor, he could not use T.C.A. 
§ 56-7-1206(d) to avoid the one-year require- 
ment of Tenn. R. Civ. P. 3 when he later sued his 
uninsured motorist insurance carrier. Webb v. 
Werner, 163 S.W.3d 716, 2004 Tenn. App. 
LEXIS 703 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 240 
(Tenn. Mar. 7, 2005). 

Class action tolling doctrine was consistent 
with Tennessee law and the trial court erred in 
failing to invoke same as to the replacement 
workers’ individual claims of breach of contract 
and interference with contract; the doctrine of 
laches did not prevent the replacement workers 
from maintaining their claims, in part, because 
they were not sleeping on their rights when 
they trusted the former class action plaintiffs to 
adequately represent their interests. Tigg v. 
Pirelli Tire Corp., —S.W.3d —, 2005 Tenn. App. 
LEXIS 812 (Tenn. Ct. App. Dec. 22, 2005), rev'd, 
232 S.W.3d 28, 2007 Tenn. LEXIS 641 (Tenn. 
Aug. 16, 2007). 

Doctor’s state law claims of negligence and 
intentional infliction of emotional distress 
claims were barred by T.C.A. § 28-3-104 and 
the medical malpractice claim was time-barred 
under T.C.A. § 29-26-116, because the doctor 
knew or should have known of defendant phy- 
sician’s allegedly actionable statements in a 
state court malpractice action against the doc- 
tor and the doctor failed to bring the current 
federal action against the physician and others 
within the applicable statute of limitations. 
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Feild v. Graffagnino, 514 F. Supp. 2d 1036, 2007 
U.S. Dist. LEXIS 71052 (W.D. Tenn. Sept. 11, 
2007). 

In an action that arose from a fatal fire at an 
apartment complex, plaintiffs’ claims against 
defendants were barred by applicable statutes 
of limitations where plaintiffs’ counsel inten- 
tionally caused delay of prompt service of sum- 
mons, which rendered the initial filing of the 
complaint ineffective. Estate of Butler v. Lamp- 
lighter Apts., 278 S.W.3d 321, 2008 Tenn. App. 
LEXIS 488 (Tenn. Ct. App. Aug. 20, 2008). 

Trial court did not err in granting an unin- 
sured motorist carrier summary judgment be- 
cause an insured’s claim against it was barred; 
because a driver, the alleged tortfeasor, died 
prior to the filing of the complaint, in order to 
comply with the Survival Statute, T.C.A. § 20- 
5-103(a), the insured was required to serve the 
driver’s personal representative with process 
prior to the expiration of the statute of limita- 
tions, T.C.A. § 28-3-104(a)(1), but the insured 
failed to submit any evidence showing that an 
estate was ever established for the grinder. 
Liput v. Grinder, 405 S.W.3d 664, 2013 Tenn. 
App. LEXIS 136 (Tenn. Ct. App. Feb. 27, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
615 (Tenn. July 11, 2013). 

Trial court did not err in granting an unin- 
sured motorist carrier summary judgment be- 
cause an insured’s claim against it was barred 
since the insured failed to ever serve any per- 
sonal representative for a driver’s estate; pur- 
suant to T.C.A. § 28-1-110, the one-year statute 
of limitations contained in T.C.A. § 28-3- 
104(a)(1) was tolled for the maximum allow- 
ance of six months from the date of the driver’s 
death, but the insured did not obtain issuance 
of new process within one year of the original 
issuance as required by Tenn. R. Civ. P. 3 to 
maintain his claim. Liput v. Grinder, 405 
S.W.3d 664, 2013 Tenn. App. LEXIS 136 (Tenn. 
Ct. App. Feb. 27, 2013), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 615 (Tenn. July 
15,2013), 


29. — —Disabilities. 

The statute of limitations does not run 
against married women during the disability of 
coverture, but this does not disqualify her from 
suing to recover damages for personal injury 
before the removal of the disqualification if she 
joins her husband as a nominal plaintiff. Rink 
v. Campbell, 70 F. 664, 1895 U.S. App. LEXIS 
2539 (6th Cir. Tenn. 1895) (decision prior to 
enactment of Married Women’s Act). 

As the statutes saving the right of recovery 
for the personal injuries of a decedent to his 
widow, children, next of kin, and personal rep- 
resentatives, do not create a new and indepen- 
dent cause of action for them, but merely pre- 
serve the right that accrued to the decedent for 
their benefit, the statute of limitations that 
began to run against the decedent continues to 
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run against those who succeed to his rights, 
notwithstanding their disabilities, and bars the 
action, unless it is brought within one year 
after the injury was done. Whaley v. Catlett, 
103 Tenn. 347, 53 S.W. 131, 1899 Tenn. LEXIS 
115 (1899); Love v. Southern R. Co., 108 Tenn. 
104, 65 S.W. 475, 1901 Tenn. LEXIS 18, 55 
L.R.A. 471 (1901); Davidson Benedict Co. v. 
Severson, 109 Tenn. 572, 72 S.W. 967, 1902 
Tenn. LEXIS 95 (1903), overruled, Jordan v. 
Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 43 (Tenn. 1999); Smith v. 
Cincinnati, N. O. & T. P. R. Co., 1386 Tenn. 282, 
189 S.W. 367, 1916 Tenn. LEXIS 129 (1916). 

Plaintiff-students were unable to take advan- 
tage of § 28-1-106 in a suit against a teacher 
for sexual abuse and resulting emotional harm 
where they did not repress the memory of the 
incidents and remained aware of their injuries 
and the wrongfulness of defendant’s conduct. 
Rather than being incapable of protecting their 
rights, they consciously chose not to pursue the 
matter to avoid embarrassment; therefore, 
their reluctance to come forward could not 
postpone the commencement of the running of 
either subdivision (a)(1) or § 29-20-305(b). 
Jane Doe A v. Coffee County Bd. of Educ., 852 
S.W.2d 899, 1992 Tenn. App. LEXIS 1019 
(Tenn. Ct. App. 1992). 

Where plaintiffs anxiety and depression 
were not shown to render her of unsound mind 
and she was aware of facts sufficient to put her 
on notice that she suffered an injury, her claims 
were barred by the one-year statute of limita- 
tions and were not tolled. Jacobs v. Baylor Sch., 
957 F. Supp. 1002, 1996 U.S. Dist. LEXIS 
20704 (E.D. Tenn. 1996). 

Disability benefits claimant’s negligence 
claim against an insurer and an Employee 
Retirement Income Security Act of 1974 plan 
administrator was barred by the one-year stat- 
ute of limitations of T.C.A. § 28-3-104(a)(1) 
because even though the claimant should have 
discovered her injury on January 8, 2003, the 
date of the misstatement to a doctor’s nurse 
and the same date the doctor refused to write 
her a prescription for pain medication, she did 
not file her complaint until more than one year 
after the alleged misstatement. Newman-Wa- 
ters v. Blue Cross/Blue Shield of Tenn., Inc., — 
F. Supp. 2d —, 2005 U.S. Dist. LEXIS 27394 
(E.D. Tenn. May 27, 2005). 

In answer to certified questions, the supreme 
court of Tennessee held that the tolling provi- 
sion of Tennessee’s legal disability statute re- 
mains in effect as to plaintiffs of unsound mind 
for so long as they remain of unsound mind 
regardless of the appointment of a legal guard- 
ian and/or the commencement of a lawsuit by a 
representative on behalf of the disabled plain- 
tiff; the discovery rule is inapplicable to plain- 
tiffs of unsound mind for so long as they remain 
of unsound mind. Abels v. Genie Indus., 202 
S.W.3d 99, 2006 Tenn. LEXIS 836 (Tenn. 2006). 
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Plain language of Tennessee’s legal disability 
statute tolls the running of the statute of limi- 
tations while the claimant is either under the 
age of eighteen years, or of unsound mind; the 
disability of unsound mind is removed when 
the individual is no longer of unsound mind, 
due either to a change in the individual’s con- 
dition or the individual’s death and the statute 
contains no language which would lead the 
supreme court of Tennessee to conclude that 
the legislature intended for removal of either of 
these two disabilities upon appointment of a 
guardian. Abels v. Genie Indus., 202 S.W.3d 99, 
2006 Tenn. LEXIS 836 (Tenn. 2006). 

The statute of limitations, T.C.A. § 28-3-104, 
is tolled for purposes of T.C.A. § 28-1-106, the 
tolling statute, for so long as the person to 
whom the claim belongs is under a disability 
because of age or unsound mind. Sullivan v. 
Chattanooga Med. Investors, 221 S.W.3d 506, 
2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 

Court of appeals did not err in reversing the 
decision of the trial court that found that a 
deceased nursing home resident’s negligence 
claims against the home were barred by the 
statute of limitations; the deceased was men- 
tally incapacitated while being a resident at the 
home, and therefore T.C.A. § 28-3-104(a)(1), 
the statute of limitations on the negligence 
claims, remained tolled by T.C.A. § 28-1-106 
until the resident’s disability was removed by 
the resident’s death, and the tolling was unin- 
terrupted by the existence of a durable power of 
attorney in the resident’s representative. Sulli- 
van v. Chattanooga Med. Investors, 221 S.W.3d 
506, 2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 
2007). 

Grant of summary judgment in favor of the 
physician in a medical-malpractice action was 
inappropriate because there was a genuine 
issue of material fact regarding whether the 
patient was of unsound mind on the date the 
cause of action accrued, thus tolling the limita- 
tions period. Sherrill v. Souder, 325 S.W.3d 584, 
2010 Tenn. LEXIS 988 (Tenn. Oct. 28, 2010). 


30. — —Accrual of Action. 

This Tennessee statute of limitations does 
not in express terms apply to wrongful death 
actions instituted under § 20-5-106, but has 
been construed by the Tennessee Supreme 
Court to restrict them to one year from the date 
the decedent was injured. Fowlkes v. Nashville 
& D. R. Co., 56 Tenn. 829, 1872 Tenn. LEXIS 
211 (1872); Wilson v. Massengill, 124 F.2d 666, 
1942 U.S. App. LEXIS 4550 (6th Cir. Tenn. 
1942), cert. denied, 316 U.S. 686, 62S. Ct. 1274, 
86 L. Ed. 1758, 1942 U.S. LEXIS 572 (1942). 

Where the plaintiffs effort is to base his 
cause of action on alleged consequential dam- 
ages, by an allegation that he suffered no 
damages until a year and nine months after the 
alleged negligent operation by the defendant 
dentist, the statute began to run from the time 
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of the original injury. Albert v. Sherman, 167 
Tenn. 133, 67 S.W.2d 140, 1933 Tenn. LEXIS 17 
(1934), overruled in part, Teeters v. Currey, 518 
S.W.2d 512, 1974 Tenn. LEXIS 438, 93 A.L.R.3d 
207 (Tenn. 1974), superseded by statute as 
stated in, Stanbury v. Bacardi, 953 S.W.2d 671, 
1997 Tenn. LEXIS 498 (Tenn. 1997). 

Filing of declaration more than one year after 
accrual of death action did not suspend limita- 
tion period where summons was issued within 
one year period even though Private Acts 1917, 
ch. 30 stated that in counties with population of 
more than 150,000 the declaration should be 
filed upon suing out of summons, since private 
act could not suspend the general law of the 
state. Parsons v. American Trust & Banking 
Co., 168 Tenn. 49, 73 S.W.2d 698, 1934 Tenn. 
LEXIS 19 (1934). 

As against an action for personal injuries, the 
statute of limitations begins to run from the 
date of the injury complained of. Brown v. 
Tennessee Consol. Coal Co., 19 Tenn. App. 123, 
83 S.W.2d 568, 1935 Tenn. App. LEXIS 24 
(Tenn. Ct. App. 1935). 

One year statute of limitations for personal 
actions began to run on action for alleged neg- 
ligent handling of divorce suit by attorney 
when final decree was handed down rather 
than on final payment of fees. Bland v. Smith, 
197 Tenn. 683, 277 S.W.2d 377, 1955 Tenn. 
LEXIS 335, 49 A.L.R.2d 1212 (1955). 

In action for personal injuries by employee 
against employer based on alleged negligence 
of employer to disclose fact that employee had 
active tuberculosis after physical examination 
in employer’s medical department revealed 
such fact, the statute of limitation commenced 
to run from the date that employee left employ- 
ment and not from the time of the physical 
examination since duty of employer to exercise 
ordinary care to inform employee of his condi- 
tion continued throughout the period of em- 
ployer-employee relationship. Union Carbide & 
Carbon Corp. v. Stapleton, 237 F.2d 229, 1956 
U.S. App. LEXIS 4323, 69 A.L.R.2d 1206 (6th 
Cir. Tenn. 1956). 

Notwithstanding the provisions of ch. 3, part 
2 of this title that actions for injuries as a result 
of defective improvements of real estate shall 
be brought within four years after substantial 
completion of the improvement, one who suffers 
personal injuries as a result of such defective 
improvement may bring suit within one year 
after the date of injury. Leyen v. Dunn, 62 Tenn. 
App. 239, 461 S.W.2d 41, 1970 Tenn. App. 
LEXIS 264 (Tenn. Ct. App. 1970). 

Where plaintiff had no previous contact with 
the building constructed by defendant three 
years prior to plaintiffs injury, plaintiffs claim 
was of a consequential nature and the statute 
of limitations did not begin to run until the time 
of plaintiffs injury. Vason v. Nickey, 438 F.2d 
242, 1971 U.S. App. LEXIS 11851 (6th Cir. 
Tenn. 1971). 
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In action for tortious misrepresentation and 
negligence the cause of action accrues and the 
statute of limitations commences to run when 
the injury occurs or is discovered or when in the 
exercise of reasonable care and diligence, it 
should have been discovered. Curtis v. Murphy 
Elevator Co., 407 F. Supp. 940, 1976 U.S. Dist. 
LEXIS 17216 (E.D. Tenn. 1976). 

The accrual date is generally defined as the 
date when the injury occurs or the date when 
the injury should have been discovered by a 
reasonable person. Huggins v. Fulton, 505 F. 
Supp. 7, 1980 U.S. Dist. LEXIS 15875 (M.D. 
Tenn. 1980). 

Whereas a plaintiff who is fired cannot exer- 
cise control over the triggering act or accrual 
date but must instead count the injury from the 
date of the employer’s action terminating him, 
the plaintiff who submits his resignation 
thereby defines his own accrual date, and an 
employer who accepts the terms of the resigna- 
tion is estopped to assert an earlier date. Hug- 
gins v. Fulton, 505 F. Supp. 7, 1980 U.S. Dist. 
LEXIS 15875 (M.D. Tenn. 1980). 

The discovery rule applies only in cases 
where the plaintiff does not discover and rea- 
sonably could not be expected to discover that 
he has a right of action; it does not permit a 
plaintiff to wait until he knows all of the 
injurious effects or consequences of a tortious 
act. The statute is tolled only during the period 
when the plaintiff has no knowledge at all that 
a wrong has occurred, and, as a reasonable 
person, is not put on inquiry. Woods v. Sherwin- 
Williams Co., 666 S.W.2d 77, 1983 Tenn. App. 
LEXIS 666 (Tenn. Ct. App. 1983). 

When allegations of discrimination involve a 
termination from employment, the critical date 
is the date of termination; the existence of a 
grievance procedure does not change the impor- 
tance of this date. Kessler v. Board of Regents, 
738 F.2d 751, 1984 U.S. App. LEXIS 20625 (6th 
Cir. Tenn. 1984). 

In federal civil rights action applying the one 
year statute of limitation of subsection (a), the 
cause of action accrued when plaintiff knew of 
his injury and its connection to the defendants 
at the time of the alleged assault, despite 
plaintiffs lack of knowledge of the names of the 
individuals who allegedly assaulted him. Rich- 
mond v. McElyea, 130 F.R.D. 377, 1990 U.S. 
Dist. LEXIS 7782 (E.D. Tenn. 1990). 

Where dry-cleaning company employee who 
purchased chemicals for the company became 
ill from his exposure to chemicals in his work 
place, his knowledge of his illness and the 
causal connection between the illness and his 
exposure to the chemicals involved put him on 
inquiry as to the manufacturers and suppliers 
who were the source of the chemicals; and 
where wife of employee filed wrongful death 
action more than one year after employee had 
knowledge of the causal connection, suit was 
barred. Craig v. R.R. Street & Co., 794 S.W.2d 
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351, 1990 Tenn. App. LEXIS 12 (Tenn. Ct. App. 
1990). 

Where plaintiffs decedent was the victim of a 
continuing tort that resulted in a latent, “creep- 
ing” disease, the statute of limitations did not 
begin to run until such a condition was discov- 
ered, or until it reasonably could have been 
discovered, by the injured party. Potts v. Celo- 
tex Corp., 796 S.W.2d 678, 1990 Tenn. LEXIS 
318 (Tenn. 1990). 

An earlier manifestation of an asbestos-re- 
lated disease (asbestosis) did not trigger the 
running of Tennessee’s one-year statute of limi- 
tations on a separate, distinct, and later-mani- 
fested disease (mesothelioma) that was also 
caused by exposure to asbestos. A cause of 
action for a separate and distinct asbestos- 
related disease does not accrue, under this 
section, until that disease becomes manifest. 
Potts v. Celotex Corp., 796 S.W.2d 678, 1990 
Tenn. LEXIS 318 (Tenn. 1990). 

Plaintiff cardholder knew or was put on no- 
tice that he had a claim against defendant bank 
relative to its handling of his credit card dis- 
pute on date when he was first denied credit 
due to the bank’s credit report, and thus the 
one-year statute of limitations began to run on 
that date. Yater v. Wachovia Bank, 861 S.W.2d 
369, 1993 Tenn. App. LEXIS 359 (Tenn. Ct. 
App. 1993). 

The doctrine of continuing tort did not apply 
to claims for assault, battery, and false impris- 
onment. Seaton v. Seaton, 971 F. Supp. 1188, 
1997 U.S. Dist. LEXIS 12566 (E.D. Tenn. 1997). 

Personal tort claims brought by residents 
near an atomic weapons facility were barred by 
the one-year statute of limitations, T.C.A. § 28- 
3-104(a)(1), (3), since the residents should have 
known of their causes of action based upon 
newspaper publicity. Ball v. Union Carbide 
Corp., 212 F.R.D. 380, 2002 U.S. Dist. LEXIS 
25288 (E.D. Tenn. 2002), affd, 376 F.3d 554, 
2004 FED App. 229P, 2004 U.S. App. LEXIS 
14572 (6th Cir. Tenn. 2004), affd, 385 F.3d 7138, 
2004 FED App. 334A, 2004 U.S. App. LEXIS 
20540 (6th Cir. Tenn. 2004). 

Client’s legal malpractice action accrued at 
the latest in June 1997 when, upon signing the 
settlement statement on that date, the client 
knew or should have known that the client was 
not going to get any further payments out of the 
settlement with her former husband’s estate; 
that realization contained two elements: (1) 
Knowledge that the client’s attorney had not 
recovered all he allegedly said he would from 
the estate; and (2) Knowledge that the client 
had been harmed by the attorney’s alleged 
failure. Swett v. Binkley, 104 S.W.3d 64, 2002 
Tenn. App. LEXIS 819 (Tenn. Ct. App. 2002), 
appeal denied, — S.W.3d —, 2003 Tenn. LEXIS 
286 (Tenn. Mar. 17, 2003). 

District court properly granted summary 
judgment under Fed. R. Civ. P. 56 in favor of the 
government and certain private contractors in 
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an action by two groups of plaintiffs alleging 
personal injuries and civil rights claims arising 
from the operation of the nuclear weapons 
manufacturing and research facilities that the 
government established in the Oak Ridge Res- 
ervation, Tennessee, as part of the Manhattan 
Project in 1942; the one-year statute of limita- 
tions under T.C.A. § 28-3-104(a)(1) and (3) had 
run on plaintiffs’ claims because extensive 
news coverage of a government study gave 
plaintiffs’ constructive notice of potential 
claims; further, the equal protection and due 
process clauses of U.S. Const. amends. V and 
XIV did not afford the relief sought by plaintiffs 
under 42 U.S.C. § 1983, because the contrac- 
tors had no affirmative duty to eliminate the 
current effects of past discrimination by gov- 
ernmental entities and there was no allegation 
that the contractors initiated the segregation in 
the 1940’s. Ball v. Union Carbide Corp., 376 
F.3d 554, 2004 FED App. 229P, 2004 U.S. App. 
LEXIS 14572 (6th Cir. Tenn. 2004). 

District court properly granted defendants, 
the government and private contractors, sum- 
mary judgment on the residents’ personal in- 
jury claims, because they were barred by the 
one-year statute of limitations. The public re- 
cord was sufficient to alert the residents as toa 
possible connection between emissions from the 
nuclear weapons facilities and health risks; the 
residents should have been aware of a potential 
personal injury claim when a steering panel’s 
preliminary reports on the emissions became 
available; the statute of limitations also applied 
to the residents’ civil rights claims, because 
they did not seek to eliminate the vestige of 
past discrimination by asking for desegregation 
of part of the town surrounding the facilities 
because they were seeking remedies for poten- 
tial personal injuries and property damage. 
Ball v. Union Carbide Corp., 385 F.3d 713, 2004 
FED App. 334A, 2004 U.S. App. LEXIS 20540 
(6th Cir. Tenn. 2004). 

Husband and wife were placed on notice at 
the time of the accident that they could file an 
action against the company that improperly 
stacked the sheetrock at the time the incident 
occurred, because they knew that the injury 
was likely caused by the improper stacking of 
the sheetrock; thus, dismissal under T.C.A. 
§ 28-3-104 was proper. Schultz v. Davis, 495 
F.3d 289, 2007 FED App. 277P, 2007 U.S. App. 
LEXIS 17486 (6th Cir. July 23, 2007). 

District court did not err in rejecting plain- 
tiffs arguments that accrual of his due process 
cause of action under 42 U.S.C. § 19838, based 
on juvenile court proceedings in which he was 
falsely accused of child sexual abuse, was de- 
layed or extended pursuant to the continuing 
violation doctrine or the rule of Heck v. Hum- 
phrey; therefore, his complaint was time barred 
under T.C.A. 28-3-104(a)(3). Eidson v. Tenn. 
Dep’t of Children’s Servs., 510 F.3d 631, 2007 
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FED App. 497P, 2007 U.S. App. LEXIS 29400 
(6th Cir. Dec. 20, 2007). 

Because a patient’s deposition testimony re- 
garding her March 20, 2002 conversation with 
a hospital patient advocate was unrefuted by 
the patient’s later affidavit and showed that, by 
not later than March 20, 2002, the patient was 
aware of facts sufficient to put a reasonable 
person on notice of an injury resulting from 
another’s wrongful conduct, the medical mal- 
practice suit filed on April 14, 2003 was un- 
timely and was barred by the statute of limita- 
tions. Sampson v. Wellmont Health Sys., 228 
S.W.3d 124, 2007 Tenn. App. LEXIS 62 (Tenn. 
Ct. App. Jan. 31, 2007), appeal denied, Samp- 
son v. Wellmont Health Ctr., — S.W.3d —, 2007 
Tenn. LEXIS 547 (Tenn. June 18, 2007). 

Although knowledge of misconduct on the 
part of one defendant does not automatically 
result in a finding of inquiry notice of claims 
against a potential co-defendant, a plaintiff 
should be charged with inquiry notice of what 
an investigation of the potential co-defendant 
would have revealed where potential co-defen- 
dants are closely connected, as with an em- 
ployer/employee relationship; therefore, a mo- 
tion to dismiss should have been granted in a 
case based on sexual abuse perpetrated by a 
priest because the action was time-barred un- 
der T.C.A. § 28-3-104 since a congregant could 
have learned when he reached the age of ma- 
jority that he had a right of action against a 
diocese for negligent supervision and retention, 
and equitable estoppel, fraudulent conceal- 
ment, and discovery rule did not operate to toll 
the limitations period. Doe v. Catholic Bishop 
for the Diocese of Memphis, 306 S.W.3d 712, 
2008 Tenn. App. LEXIS 527 (Tenn. Ct. App. 
Sept. 16, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 144 (Tenn. Mar. 16, 2009). 

Dismissal of the passenger’s action against 
the vehicle owner’s son after she was injured 
while riding in a vehicle being driven by the 
driver was proper because the passenger’s 
claims were barred by the one-year statute of 
limitations under T.C.A. § 28-3-104(a)(1). The 
passenger knew, or reasonably should have 
known, no later than April 7, 2006, that it was 
the son, and not the father, who loaned the 
driver the vehicle; the passenger did not amend 
her complaint to add the son as a defendant 
until June 9, 2008, over two years later. Strine 
v. Walton, 323 S.W.3d 480, 2010 Tenn. App. 
LEXIS 268 (Tenn. Ct. App. Apr. 15, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
768 (Tenn. Aug. 25, 2010). 

In a personal injury and products liability 
case in which the injured party and his spouse 
sued the makers of a tree/deer stand, and the 
makers moved for summary judgment, the 
complaint was untimely under the one-year 
limitation period in T.C.A. §§ 28-3-104 and 
29-28-103. The accrual period was when the 
injury was discovered, not when the injured 
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party and his spouse discovered who the mak- 
ers were, and they failed in their duty through 
the exercise of reasonable care and due dili- 
gence to discover who the makers were. Willis v. 
Wal-Mart Stores, Inc., 819 F. Supp. 2d 700, 
2011 U.S. Dist. LEXIS 110292 (M.D. Tenn. 
Sept. 26, 2011). 


31. — —Third Party Defendants. 

The statute does not begin to run as to third 
party defendants until the effective filing of the 
principal action against the third party plain- 
tiffs. Johnson v. General Motors Corp., 243 F. 
Supp. 694, 1965 U.S. Dist. LEXIS 7400 (E.D. 
Tenn. 1965). 

Where plaintiff filed a negligence action 
against a restaurant for injuries sustained 
when a stool collapsed, his actions for strict 
lability and negligence against the manufac- 
turer and the seller of the stool which were 
brought more than six years from the date of 
the injury were barred by the statute of limita- 
tions, and the enactment of § 20-1-119 after 
the date of plaintiffs original complaint did not 
revive the plaintiffs right to assert such claims. 
Owens v. Truckstops of Am., 915 S.W.2d 420, 
1996 Tenn. LEXIS 62 (Tenn. 1996). 

Trial court properly granted defendants’ mo- 
tions for summary judgment and to dismiss 
because the original statute of limitations, 
T.C.A. § 28-3-104, had expired, and T.C.A. 
§ 20-1-119 could not be utilized to extend the 
limitations period against defendants; because 
the trial court failed to direct the entry of a final 
judgment when it granted defendants’ motions 
as to plaintiffs’ first amended complaint, the 
action did not terminate as to defendants, and 
since no final order was entered against defen- 
dants, they remained parties to when plaintiffs 
sought to assert claims against them in their 
second amended complaint. Mann v. Alpha Tau 
Omega Fraternity, — S.W.3d —, 2011 Tenn. 
App. LEXIS 422 (Tenn. Ct. App. Aug. 2, 2011), 
rev d, 380 S.W.3d 42, 2012 Tenn. LEXIS 468 
(Tenn. July 3, 2012). 


32. — —Emotional Harm. 

The fact that plaintiffs insisted that they did 
not become fully aware that they had been 
“emotionally harmed” until some later date was 
not enough to toll the statute of limitations. 
Where they had known for quite some time that 
defendant had injured them, they were not 
allowed to delay filing suit until they became 
fully aware of all the injurious effects of defen- 
dant’s conduct. Jane Doe A v. Coffee County Bd. 
of Educ., 852 S.W.2d 899, 1992 Tenn. App. 
LEXIS 1019 (Tenn. Ct. App. 1992). 


33. —Form of Action — Statute Appli- 
cable. 

In an action of trespass for injuries to realty, 
the plaintiff may recover special damages for 
personal injuries by way of aggravation of dam- 
ages to the realty, when specially alleged and 





| 


i a a ee ee 


~. 


579 


proved, though the action for personal injuries 
is barred, and in this way, this one year statute 
is evaded. Burson v. Cox, 65 Tenn. 360, 1873 
Tenn. LEXIS 365 (1878). 

Where the real purpose is to recover for an 
injury to the person, whether the action be on 
contract or for tort, one year statute applies. 
Bodne v. Austin, 156 Tenn. 353, 2 S.W.2d 100, 
1927 Tenn. LEXIS 128, 62 A.L.R. 1410 (1928), 
superseded by statute as stated in, Stanbury v. 
Bacardi, 953 S.W.2d 671, 1997 Tenn. LEXIS 
498 (Tenn. 1997). 

In malpractice suit, though declaration al- 
leged breach of contract, if it sought compensa- 
tion for personal injury, the one year statute of 
limitations is applicable. Bodne v. Austin, 156 
Tenn. 353, 2 S.W.2d 100, 1927 Tenn. LEXIS 
128, 62 A.L.R. 1410 (1928), superseded by stat- 
ute as stated in, Stanbury v. Bacardi, 953 
S.W.2d 671, 1997 Tenn. LEXIS 498 (Tenn. 
1997). 

The one year statute does not apply to actions 
for trespass or on contract where there is no 
element of injury to the person. Bodne v. Aus- 
tin, 156 Tenn. 353, 2 S.W.2d 100, 1927 Tenn. 
LEXIS 128, 62 A.L.R. 1410 (1928), superseded 
by statute as stated in, Stanbury v. Bacardi, 
953 S.W.2d 671, 1997 Tenn. LEXIS 498 (Tenn. 
19971). 

Suit against sheriff and sureties to recover 
for personal injuries inflicted on plaintiff was 
governed by one year limitation period for per- 
sonal injury, instead of six year period in § 28- 
3-109 governing suits against sureties, and 10 
year period in § 28-3-110 governing suits 
against sheriff on bond. State v. Head, 194 
Tenn. 576, 253 S.W.2d 756, 1952 Tenn. LEXIS 
423 (1952). 

Where former sheriff brings action against 
surety company on indemnity bonds given by 
former deputy sheriffs who, while still in office, 
were involved in automobile accident which 
resulted in a judgment against such sheriff, the 
action is not only based on a contract, but is 
founded solely on the contract, and the six year 
contract statute, not the one year tort statute, 
applies. Jones v. Bozeman, 196 Tenn. 633, 270 
S.W.2d 185, 1954 Tenn. LEXIS 431 (1954). 

Where plaintiff who was struck by automo- 
bile failed to file suit within the one year period 
provided by this section as a result of statement 
of claims adjuster that if plaintiff would not 
employ an attorney and would deal directly 
with the adjuster such adjuster would autho- 
rize direct payment of hospital and doctor bills, 
subsequent suit brought on theory of contract 
was not barred by the one year period provided 
by this section but was governed by the six year 
period relating to contracts. Jackson v. Kemp, 
211 Tenn. 438, 365 S.W.2d 437, 1963 Tenn. 
LEXIS 364 (1963). 

Although plaintiffs undertook to rest their 
claims upon breaches of contract of warranty 
where the alleged defendants inflicted injuries 
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to their person and sought recovery for such 
injuries they were governed by this section. 
Bowling v. Ford Motor Co., 296 F. Supp. 312, 
1968 U.S. Dist. LEXIS 9671 (E.D. Tenn. 1968). 

Where an insurance company sues the par- 
ents of a minor child who assumed liability for 
the child’s torts when the child applied for a 
driver’s license according to the requirements 
of former § 55-7-104(c) and (d), such action is 
one in tort and is controlled by the one-year 
statute of limitations set out in this section. 
Bankers Fire & Marine Ins. Co. v. Sampley, 420 
F.2d 300, 1970 U.S. App. LEXIS 11375 (6th Cir. 
Tenn. 1970). 

The limitation of § 47-2-725 controls all ac- 
tions wherein a breach of warranty of contract 
of sale of goods is alleged, irrespective of 
whether the damages sought are for personal 
injuries or injuries to property, while this sec- 
tion controls actions for personal injuries and 
§ 28-3-105 controls actions for injuries to prop- 
erty where such actions are based on common 
law negligence or strict liability in the sale of 
goods. Layman v. Keller Ladders, Inc., 224 
Tenn. 396, 455 S.W.2d 594, 1970 Tenn. LEXIS 
338 (1970); McCroskey v. Bryant Air Condition- 
ing Co., 524 S.W.2d 487, 1975 Tenn. LEXIS 668 
(Tenn. 1975). 

Where insured paid claim under uninsured 
motorist provision after negligent motorist’s 
insurer denied coverage its suit was for indem- 
nification with six-year statute of limitations 
rather than for subrogation which had one-year 
statute of limitations and under which suit 
would have been barred by statute’s expiration. 
Indiana Lumbermens Mut. Ins. Co. v. State 
Farm Mut. Auto. Ins. Co., 511 S.W.2d 713, 1972 
Tenn. App. LEXIS 283 (Tenn. Ct. App. 1972). 

In action alleging employment discrimina- 
tion by employee against employer and local 
unions, court stated action was analogous to 
tort rather than contract and was governed by 
this section. Johnson v. Railway Express 
Agency, Inc., 489 F.2d 525, 1973 U.S. App. 
LEXIS 6839 (6th Cir. Tenn. 1973), aff'd, 421 
U.S. 454, 95 S. Ct. 1716, 44 L. Ed. 2d 295, 1975 
U.S. LEXIS 15 (1975). 

Suit against driver, owner, vendor, and com- 
ponent parts manufacturer of dump truck by 
administratrix of victim whose death was al- 
leged to be the result of injuries sustained when 
gravel spilled upon him, was a transitory ac- 
tion, sounding either in contract or in tort, and 
subject to a one-year statute of limitations. 
Commercial Truck & Trailer Sales, Inc. v. Mc- 
Campbell, 580 S.W.2d 765, 1979 Tenn. LEXIS 
427 (Tenn. 1979). 

Where the complaint and the record showed 
that the gravamen of the action was mental 
anguish, anxiety, humiliation, embarrassment 
and damage to reputation with regard to plain- 
tiffs credit, and was not based on contract 
arising out of his credit agreement with defen- 
dant, the one-year limitation applicable to tort 


28-3-104 


actions, and not the six-year period, applied. 
Yater v. Wachovia Bank, 861 S.W.2d 369, 1993 
Tenn. App. LEXIS 359 (Tenn. Ct. App. 1993). 


34. — —Inapplicable. 

This section does not apply to a cause of 
action for breach of a union’s duty of fair 
representation. Headrick v. American Dist. Tel. 
Co., 526 F. Supp. 604, 1980 U.S. Dist. LEXIS 
17692 (E.D. Tenn. 1980). 

Action by union member against union for 
breach of duty of fair representation and 
against his employer for breach of a collective 
bargaining agreement was an action in tort 
relating to an injury to property, plaintiffs 
interest in his job, governed by the statute of 
limitations in § 28-3-105. Nevils v. McDowell 
Contractors, Inc., 522 F. Supp. 502, 1981 U.S. 
Dist. LEXIS 9829 (M.D. Tenn. 1981). 


35. —Real Estate Improvement Defects. 

An action for personal injury arising from 
defects in improvement of real estate must be 
commenced within one year after the date of 
the injury or the date the injury was discovered 
or should have been discovered with reasonable 
care and diligence, and within four years after 
substantial completion of the improvement un- 
less the injury occurs in the fourth year after 
substantial completion in which case the action 
must be commenced within one year from the 
injury. Watts v. Putnam County, 525 S.W.2d 
488, 1975 Tenn. LEXIS 659 (Tenn. 1975). 

Action for damages for sexual abuse against 
plaintiffs former foster father accrued when 
she was aware of the injury, which was, at the 
latest, on the date she had an abortion. Hunter 
v. Brown, 955 8.W.2d 49, 1997 Tenn. LEXIS 540 
(Tenn. 1997). 


36. —Renewal of Action. 

This statute and the statute authorizing re- 
newal of an action after dismissal on grounds 
not concluding the rights are applicable to the 
statutory right of widows and next of kin to sue 
for personal injuries to deceased. Rye v. Dupont 
Rayon Co., 163 Tenn. 95, 40 S.W.2d 1041, 1931 
Tenn. LEXIS 92 (1931). 

Wrongful death action instituted within one 
year after accident which was dismissed, and 
refiled on the same day in another county was 
not barred by one year limitation period on the 
ground that second suit was filed more than one 
year after accident, since new suit was filed 
within one year after dismissal of first suit. 
Denny v. Webb, 199 Tenn. 39, 281 S.W.2d 698, 
1955 Tenn. LEXIS 426 (1955). 

The statute of limitations could have been 
avoided by recommencement by the issuance of 
a new summons on the same cause of action 
within one year from the date of failure to 
execute the first. Reeves v. Thompson, 490 
S.W.2d 525, 1973 Tenn. LEXIS 525 (Tenn. 
1973). 
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Where plaintiff took a voluntary dismissal 
without prejudice and refiled his action within 
one year after dismissal but more than one year 
after cause of action accrued, his suit was not 
barred by this section as he came within the 
saving provisions of § 28-106 (now § 28-1-105). 
Stewart v. University of Tennessee, 519 S.W.2d 
591, 1974 Tenn. LEXIS 431 (Tenn. 1974). 

In a personal injury action, where plaintiffs 
did not obtain the issuance of new process 
within six months of the issuance of previous 
process or recommence their action within one 
year of the issuance of the initial process pur- 
suant to Tenn. R. Civ. P. 3, they could not rely 
on the date of filing of their original complaint 
to toll the running of the statute of limitations 
pursuant to § 28-1-105. Gregory v. McCulley, 
912 S.W.2d 175, 1995 Tenn. App. LEXIS 524 
(Tenn. Ct. App. 1995). 


37. —Waiver. 

Failure of the widow to bring suit for wrong- 
ful death under § 20-5-107 for seven months 
after the decedent’s death was not such delay 
as to constitute a waiver of the right of action. 
Koontz v. Fleming, 17 Tenn. App. 1, 65 S.W.2d 
821, 1933 Tenn. App. LEXIS 44 (Tenn. Ct. App. 
1933). 

Agreement between the parties for suspen- 
sion of statute of limitations in a tort action 
does not amount to a waiver of any defense 
which might otherwise have been permitted if 
the tort action had been brought. Jackson v. 
Kemp, 211 Tenn. 438, 365 S.W.2d 437, 1963 
Tenn. LEXIS 364 (1963). 

A promise not to plead the statute of limita- 
tions made before the remedy is barred may be 
given in exchange for forbearance to bring suit. 
Jackson v. Kemp, 211 Tenn. 438, 365 S.W.2d 
437, 1963 Tenn. LEXIS 364 (1963). 

The statute of limitations is for the benefit of 
individuals and not to secure general objects of 
policy and may be waived by express contract 
or by necessary implication or its benefits may 
be lost by conduct invoking the established 
principles of estoppel in pais. Jackson v. Kemp, 
211 Tenn. 4388, 365 S.W.2d 437, 1963 Tenn. 
LEXIS 364 (1963). 


38. —Estoppel. 

Where the insurance company ignored the 
claim until after the one-year statute of limita- 
tions expired it was estopped from relying on 
the statute. Price v. State Farm Mut. Auto. Ins. 
Co., 486 S.W.2d 721, 1972 Tenn. LEXIS 328 
(Tenn. 1972). 

Where defendant by fraud and deceit induced 
plaintiff to accept a personal injury settlement 
and delay legal action on her claim the doctrine 
of equitable estoppel barred defendant from 
pleading the statute of limitations. Jackson v. 
Travelers Ins. Co., 403 F. Supp. 986, 1975 U.S. 
Dist. LEXIS 15309 (M.D. Tenn. 1975), modified, 
Edwards v. Travelers Ins. of Hartford, 563 F.2d 
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105, 1977 U.S. App. LEXIS 11251 (6th Cir. 
Tenn. 1977). 


39. —Minors. 

Where an infant has received a personal 
injury, he may, by next friend, sue during his 
infancy, or in his own name, within one year 
after coming of age. Whirley v. Whiteman, 38 
Tenn. 610, 1858 Tenn. LEXIS 236 (1858), over- 
ruled in part, McIntyre v. Balentine, 833 
S.W.2d 52, 1992 Tenn. LEXIS 336 (Tenn. 1992); 
Cargle v. Nashville, C. & St. L. Ry., 75 Tenn. 
717, 1881 Tenn. LEXIS 177 (1881). 

The parent’s right of action for loss of service 
resulting from an injury to a minor child is 
barred by the one year statute of limitations. 
Blackwell v. Memphis S. R. Co., 124 Tenn. 516, 
137 S.W. 486, 1911 Tenn. LEXIS 60 (1911). 

Where an action for personal injuries was 
brought by a minor by his next friend, and the 
minor died before the trial and nonsuit was 
taken and a new action brought, the first case 
was not res judicata because it was not tried on 
its merits, and the statute of limitations does 
not bar an infant. Read Phosphate Co. v. Vick- 
ers, 11 Tenn. App. 146, — S.W.2d —, 1930 Tenn. 
App. LEXIS 6 (Tenn. Ct. App. 1930). 

A right of action for wrongful death of a 
minor child, prosecuted for benefit of the father 
as next of kin in the name of the personal 
representative, is subject to the statute of limi- 
tations of one year. Where such action was 
erroneously begun by the father, and the ad- 
ministrator was not substituted as plaintiff 
until after a year had elapsed, the running of 
the statute was arrested at the date of filing of 
the original pleading, the substitution of the 
administrator not being a change in the cause 
of action nor an addition of a new party with 
other than a formal interest. Whitson v. Ten- 
nessee C. R. Co., 163 Tenn. 35, 40 S.W.2d 396, 
1930 Tenn. LEXIS 136 (1931). 

Where a 19-year-old minor was injured in an 
auto accident on December 19, 1969, and at- 
tained his majority by virtue of the Legal Re- 
sponsibility Act of 1971 (amending §§ 28-1- 
106, 29-31-101, 39-1003 (now § 39-17-310), 39- 
3706 (repealed), 57-3-210) on May 11, 1971, his 
action for damages commenced on December 7, 
1972, was dismissed under this section and 
§ 28-1-106. Arnold v. Davis, 503 S.W.2d 100, 
1973 Tenn. LEXIS 433 (Tenn. 1973). 

One-year statute of limitations had not be- 
gun to run against minor’s guardian joined as 
defendant two years after original complaint 
was filed; under § 28-1-106 the statute of limi- 
tations did not begin to run until the minor 
attained the age of 18 years, and a statute 
which has not run as to the minor’s claim has 
not run as to his guardian. State use of Brooks 
v. Gunn, 667 S.W.2d 499, 1984 Tenn. App. 
LEXIS 2621 (Tenn. Ct. App. 1984). 


40. —Injuries of Employees. 
Third party action by employer of injured 
person is a suit to recover damages for personal 
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injuries since based on statutory subrogation, 
hence one year statute of limitations for per- 
sonal injury suits applies. J. F. Elkins Const. 
Co. v. Naill Bros., 168 Tenn. 165, 76 S.W.2d 326, 
1934 Tenn. LEXIS 35, 95 A.L.R. 1429 (1934). 

The limitation of an action for personal inju- 
ries, which resulted from the coal miner’s 
breathing of dust produced by drilling, began to 
run from the time the injury was first inflicted, 
and not from the time the employee first ob- 
tained knowledge of the dangerous character of 
such dust. Brown v. Tennessee Consol. Coal Co., 
19 Tenn. App. 123, 83 S.W.2d 568, 1935 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. 1935). 

In an action for personal injury by a coal 
miner, for injury produced by inhaling dust, 
which produced the disease of silicosis, plain- 
tiffs could recover damages sustained during 
the year prior to the institution of the suit. 
Brown v. Tennessee Consol. Coal Co., 19 Tenn. 
App. 128, 83 S.W.2d 568, 1935 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. 1935). 

Where a coal miner seeks to recover damages 
resulting from silicosis contracted by inhaling 
dust produced by drilling, he cannot recover for 
negligent acts of the employer, which produced 
such disease, occurring more than a year prior 
to commencement of the action. Brown v. Ten- 
nessee Consol. Coal Co., 19 Tenn. App. 128, 83 
S.W.2d 568, 1935 Tenn. App. LEXIS 24 (Tenn. 
Ct. App. 1935). 

One who had worked in a coal mine as a 
driver boss, mostly in the main entrance where 
the air currents were heavy, and was later 
removed to a sand house where he was engaged 
in drying river sand, and only occasionally was 
there dust in the process of sieving the sand, 
cannot recover damages resulting from silico- 
sis, in the absence of a showing that the breath- 
ing of such dust produced by such work would 
cause such disease. Brown v. Tennessee Consol. 
Coal Co., 19 Tenn. App. 123, 83 S.W.2d 568, 
1935 Tenn. App. LEXIS 24 (Tenn. Ct. App. 
1935). 

In an action by a coal miner for personal 
injuries alleged to have been caused by inhala- 
tion of fine particles of dust caused by the 
drilling and blasting operations, the allegation 
in the complaint that defendant, employer, neg- 
ligently failed to warn plaintiff of the danger, 
thereby concealing the fact from plaintiff and 
keeping him ignorant of his right of action, is 
not a sufficient allegation of fraudulent conceal- 
ment by defendant of plaintiffs cause of action, 
so as to toll the statute of limitations. Brown v. 
Tennessee Consol. Coal Co., 19 Tenn. App. 1238, 
83 S.W.2d 568, 1935 Tenn. App. LEXIS 24 
(Tenn. Ct. App. 1935). 

This section did not bar an action brought by 
an employee for personal injuries caused by 
working in a room insufficiently equipped to 
remove impure air containing starchy dust, in 
violation of Tennessee statutes, within one year 
from the time the employee ceased breathing 
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the dust. Goodall Co. v. Sartin, 141 F.2d 427, 
1944 U.S. App. LEXIS 3691 (6th Cir. Tenn. 
1944), cert. denied, 323 U.S. 709, 65 S. Ct. 34, 
89 L. Ed. 571, 1944 U.S. LEXIS 350 (1944); 
Hercules Powder Co. v. Bannister, 171 F.2d 262, 
1948 U.S. App. LEXIS 2820 (6th Cir. Tenn. 
1948). 

In an employee’s action for damages sus- 
tained from an occupational disease, the trial 
court correctly applied the doctrine of continu- 
ing negligence as suspending the operation of 
the statute of limitations where it charged that 
if the jury believed that the negligence of the 
employer was the continuing cause of the in- 
jury, the statute of limitations did not begin to 
run as long as the negligence continued, or 
until the termination of the employment. Her- 
cules Powder Co. v. Bannister, 171 F.2d 262, 
1948 U.S. App. LEXIS 2820 (6th Cir. Tenn. 
1948). 

Suit by Texas employee to recover damages 
against manufacturer of defective ladder for 
injuries sustained in fall was not barred by one 
year limitation period though suit was filed 
more than one year after accident, if suit was 
filed within one year after payment of compen- 
sation where Texas Workers’ Compensation Act 
required employee to first file claim for compen- 
sation and cause of action against third party 
did not accrue until after payment of compen- 
sation. Hutto v. Benson, 212 F.2d 349, 1954 
U.S. App. LEXIS 3371 (6th Cir. Tenn. 1954), 
cert. denied, 348 U.S. 831, 75 S. Ct. 52, 99 L. 
Ed. 655, 1954 U.S. LEXIS 1756 (1954). 

Worker’s compensation recipient must bring 
action against nonresident third party tortfea- 
sor in another state within one year after the 
injury or as a matter of law the cause of action 
is assigned to his employer since § 28-1-111 
does not toll the running of the period specified 
in § 50-914 (now § 50-6-112). Willis v. Weil 
Pump Co., 130 F. Supp. 896, 1954 U.S. Dist. 
LEXIS 2281 (D.N.Y. 1954), affd, 222 F.2d 261, 
1955 U.S. App. LEXIS 3797 (2d Cir. N.Y. 1955). 

Where involved injury provided benefits to 
an injured person under Workers’ Compensa- 
tion Law, the action against the third party 
wrongdoer was controlled by state statute pro- 
viding that period of limitation ran from date of 
injury. Williams v. Singer Co., 457 F.2d 799, 
1972 U.S. App. LEXIS 10675 (6th Cir. Tenn. 
1972). 

Suit by workers’ compensation recipient 
against manufacturer and supplier of equip- 
ment for injuries sustained during the course of 
employment was governed by limitation of 
§ 50-914 (now § 50-6-112) rather than that of 
this section. Dobbins v. Terrazzo Machine & 
Supply Co., 479 S.W.2d 806, 1972 Tenn. LEXIS 
401 (Tenn. 1972). 

Employee was at-will and therefore one-year 
statutory limit of T.C.A. § 28-3-104 applied 
because employment agreement he signed spe- 
cifically stated that he understood that this 
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employment was not for any definite term and 
could be terminated at any time without ad- 
vance notice; employee acknowledged that the 
terms contained in the employment agreement 
constituted to the entirety of his agreement 
with his employer, and employee handbook did 
not change employee’s status to that of a con- 
tract or definite time period employee because 
employer reserved the right to unilaterally 
amend the handbook and it stated that it was 
not intended as a contract. Sudberry v. Royal & 
Sun Alliance, 344 S.W.3d 904, 2008 Tenn. App. 
LEXIS 607 (Tenn. Ct. App. Oct. 3, 2008). 

One-year statute of limitations that was bor- 
rowed from Tennessee law applied to an em- 
ployee’s retaliation claim under the False 
Claims Act (FCA), 31 U.S.C. § 3729, because 
the FCA lacked a limitations period for retali- 
ation claims when the action was filed, the 
employee was an employee at will, and claims 
of employees at will were deemed personal 
injury claims; the action was time-barred be- 
cause it was filed more than a year after the 
employee was terminated. United States v. 
Medquest Assocs., 812 F. Supp. 2d 821, 2011 
U.S. Dist. LEXIS 94413 (M.D. Tenn. Aug. 23, 
2011), rev'd, United States ex rel Hobbs v. 
Medquest Assocs., 711 F.8d 707, 2013 FED App. 
85P (6th Cir.), 2013 U.S. App. LEXIS 6425 (6th 
Cir. Tenn. 2013). 

Because an employee sought damages flow- 
ing from the termination of her employment 
and her employment relationship was termi- 
nable at-will, the employee’s misrepresentation 
claim against a former employer was subject to 
the one-year statute of limitations in T.C.A. 
§ 28-3-104(a)(1) rather than the three-year pe- 
riod of T.C.A. § 28-3-105; the misrepresenta- 
tion claim was time-barred because the em- 
ployee knew or should have discovered that she 
sustained an injury as a result of the employ- 
er’s allegedly tortious conduct more than one 
year before she filed her action. Evans v. Wal- 
green Co., 813 F. Supp. 2d 897, 2011 U.S. Dist. 
LEXIS 95753 (W.D. Tenn. Aug. 25, 2011). 


41. —Products Liability. 

The 1969 amendment to this section (Acts 
1969, ch. 293) providing that with respect to 
personal injury actions arising out of products 
liability, cause of action accrues as of date of 
personal injury and not the date of the negli- 
gence or the sale of the product was inappli- 
cable to suit commenced before the effective 
date of the amendment, and such suit was 
barred where commenced more than a year 
after alleged negligent sale of automobile. 
Bates v. Shapard, 224 Tenn. 672, 461 S.W.2d 
946, 1970 Tenn. LEXIS 372 (1970). 

Employee’s cause of action accrued from the 
date of his injury rather than from the date of 
purchase of the defective product. Hodge v. 
Service Machine Co., 438 F.2d 347, 1971 U.S. 
App. LEXIS 11784 (6th Cir. Tenn. 1971). 
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In personal injury action in products liability 
case wherein the injury occurred prior to the 
1969 amendment providing that statute of limi- 
tations commences to run from date of injury 
rather than date of negligence or sale of prod- 
uct, suit was barred where injury occurred 
more than one year after sale of product. Flynn 
v. Camp, 225 Tenn. 457, 470 S.W.2d 347, 1971 
Tenn. LEXIS 314 (1971), superseded by statute 
as stated in, McCroskey v. Bryant Air Condi- 
tioning Co., 524 S.W.2d 487, 1975 Tenn. LEXIS 
728 (Tenn. 1975); Hargrove v. Newsome, 225 
Tenn. 462, 470 S.W.2d 348, 1971 Tenn. LEXIS 
315 (1971). 

Products liability statute of limitations in 
§ 29-28-103 does not repeal, alter or amend 
this section, but rather superimposes its 10 
year ceiling upon existing limitations. Stutts v. 
Ford Motor Co., 574 F. Supp. 100, 1983 U.S. 
Dist. LEXIS 12082 (M.D. Tenn. 1983). 

Application of the ten-year statute of repose 
in § 29-28-103(a) does not conflict with subsec- 
tion (b) of this section. Wyatt v. A-Best Prods. 
Co., 924 S.W.2d 98, 1995 Tenn. App. LEXIS 770 
(Tenn. Ct. App. 1995), appeal denied, — S.W.2d 
—, 1996 Tenn. LEXIS 371 (Tenn. May 28, 
1996). 

Statute of limitations, T.C.A. § 28-3-104, had 
expired as to a truck buyer’s products liability 
negligence claim against the seller, because it 
was filed more than one year after a nonsuit, 
T.C.A. § 28-1-105. The buyer’s strict liability 
claim under T.C.A. § 29-28-106(b) was timely, 
however, because this claim did not accrue until 
the manufacturer was insolvent. Lind v. Bea- 
man Dodge, Inc., 356 S.W.3d 889, 2011 Tenn. 
LEXIS 1151 (Tenn. Dec. 15, 2011). 


42. —Latent Diseases. 

Assuming § 68-32-102 applies, hemophiliac 
plaintiffs suit against defendant manufacturer 
of blood-clotting factor was time barred by 
§ 29-28-103. The plaintiffs claims manifestly 
related to a product and this section governing 
the statute of limitations for injuries to the 
person did not apply. Therefore, plaintiff had 
one year from product distribution date to bring 
suit even though AIDS diagnosis followed three 
years later. Spence v. Miles Lab., 37 F.3d 1185, 
1994 FED App. 352P, 1994 U.S. App. LEXIS 
29071 (6th Cir. 1994). 


43. Civil Conspiracy. 

The statute of limitations for personal injury 
claims applies to personal injuries resulting 
from the tort of civil conspiracy. Braswell v. 
Carothers, 863 S.W.2d 722, 1993 Tenn. App. 
LEXIS 294 (Tenn. Ct. App. 1993). 


44, Libel. 

The statute runs from the publication of the 
libel. Brownlow v. Jones, 33 Tenn. 170, 1853 
Tenn. LEXIS 24 (1853). 

A showing of special damages in the loss of 
contracts due to the publication of libelous 
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statements was barred by the statute of limita- 
tions where the loss occurred more than a year 
prior to the filing of the complaint. Riley v. Dun 
& Bradstreet, Inc., 172 F.2d 308, 1949 U.S. App. 
LEXIS 2701 (6th Cir. Tenn. 1949). 

This statute of limitations did not bar an 
action for libel where there was a republication 
of the more than year old libelous statements 
two months before the action was commenced. 
Riley v. Dun & Bradstreet, Inc., 172 F.2d 308, 
1949 U.S. App. LEXIS 2701 (6th Cir. Tenn. 
1949). 

A cause of action for libel in an “amended” 
complaint filed January 5, 1973, was barred by 
the statute of limitations since the original 
complaint was filed August 5, 1971, and was 
dismissed without prejudice for failure to state 
a claim upon which relief could be granted and 
where the record showed that the word 
“amended” had been stricken and a new civil 
action number assigned the second complaint 
was viewed as a new cause of action and the 
statute of limitations was not tolled since the 
libel action was not substantially the same 
cause of action as in the original complaint. 
Worthams v. Atlanta Life Ins. Co., 533 F.2d 994, 
1976 U.S. App. LEXIS 11791 (6th Cir. Tenn. 
1976). 

Libel suit concerning two television broad- 
casts filed more than sixteen months after the 
second broadcast was barred by the one-year 
statute of limitations. Ali v. Moore, 984 S.W.2d 
224, 1998 Tenn. App. LEXIS 398 (Tenn. Ct. 
App. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
July 27, 1998). 

Claims based on television broadcasts are 
generally treated as libel, rather than slander, 
particularly if they are based on written 
scripts. Ali v. Moore, 984 S.W.2d 224, 1998 
Tenn. App. LEXIS 398 (Tenn. Ct. App. 1998), 
rehearing denied, — S.W.2d —, 1998 Tenn. 
App. LEXIS 489 (Tenn. Ct. App. July 27, 1998). 

Employee’s defamation claim was _ time- 
barred because it was filed more than one year 
after a former employer made allegedly de- 
famatory statements regarding the employee’s 
alleged anger management problem and 
threatening demeanor. Evans v. Walgreen Co., 
813 F. Supp. 2d 897, 2011 U.S. Dist. LEXIS 
95753 (W.D. Tenn. Aug. 25, 2011). 


45. Criminal Conversation. 

Where complainant knew that his wife was 
affectionate toward defendant in 1941 shortly 
after they moved on to defendant’s farm as 
tenants a suit for criminal conversation filed in 
1945 was barred by this section. Broidioi v. 
Hall, 188 Tenn. 236, 218 S.W.2d 737, 1949 
Tenn. LEXIS 335 (1949). 

Complaint for criminal conversation was gov- 
erned by one year limitation period of this 
section though alienation of affections was also 
alleged in complaint where latter cause was not 
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set forth in a second count. Broidioi v. Hall, 188 
Tenn. 236, 218 S.W.2d 737, 1949 Tenn. LEXIS 
335 (1949). 

In suit for alienation of husband’s affections 
based on criminal conversation of husband and 
defendant statute of limitations started to run 
when plaintiff knew about acts of criminal 
conversation even though a reconciliation was 
attempted by plaintiff with husband, and one 
year statute applied. Scates v. Nailling, 196 
Tenn. 508, 268 S.W.2d 561, 1954 Tenn. LEXIS 
413 (1954). 

“Criminal conversation” means adulterous 
relations as used in one year statute of limita- 
tions. Rheudasil v. Clower, 197 Tenn. 27, 270 
S.W.2d 345, 1954 Tenn. LEXIS 447, 46 A.L.R.2d 
1083 (1954), superseded by statute as stated in, 
Hanover v. Ruch, 809 S.W.2d 893, 1991 Tenn. 
LEXIS 156 (Tenn. 1991). 

Since the amendment to § 28-3-105 so as to 
specifically provide a three year limitation for 
suits for alienation of affection, suits of that 
nature are governed by that section rather than 
this section, even though such alienation is 
alleged to have been accomplished by acts con- 
stituting criminal conversation. Nabors v. Kea- 
ton, 216 Tenn. 637, 393 S.W.2d 382, 1965 Tenn. 
LEXIS 609 (1965). 

The statutory exception (Acts 1990, ch. 1056, 
§ 4) for previously-filed actions was merely a 
legislative recognition of the constitutionally- 
required separation of legislative and judicial 
powers, and did not deprive the supreme court 
of the power to abolish criminal conversation 
actions filed prior to the effective date of the 
1990 amendment to this section by Acts 1990, 
ch. 1056 (January 1, 1991). Hanover v. Ruch, 
809 S.W.2d 893, 1991 Tenn. LEXIS 156 (Tenn. 
1991), rehearing denied, — S.W.2d —, 1991 
Tenn. LEXIS 199 (Tenn. May 20, 1991), cert. 
denied, 502 U.S. 942, 112 S. Ct. 381, 116 L. Ed. 
2d 332, 1991 U.S. LEXIS 6263 (1991). 


46. —Alienation of Affections. 

For a decision discussing the statute of limi- 
tations concerning the now abolished common 
law action for alienation of affections, see Rob- 
erts v. Berry, 541 F.2d 607, 1976 U.S. App. 
LEXIS 7276 (6th Cir. Tenn. 1976). 


47. Seduction. 

The cause of action for seduction accrues 
when the first act of sexual intercourse is 
committed, but the statute of limitations does 
not begin to run against an action therefor, as 
long as the relations are continued, especially 
where the seduction was accomplished under 
promise of marriage, and the sexual inter- 
course was repeated and continued under a 
continuation and renewal of such promise. In 
such case, the statute begins to run from the 
last act of sexual intercourse, as seduction is, in 
such case, a continuous act. This is the rule, 
whether the action for the seduction is pros- 
ecuted by the female herself, or by her father. 
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Thompson v. Clendening, 38 Tenn. 287, 1858 
Tenn. LEXIS 177 (1858); Davis v. Young, 90 
Tenn. 303, 16 S.W. 473, 1891 Tenn. LEXIS 23 
(1891); Ferguson v. Moore, 98 Tenn. 342, 39 
S.W. 341, 1896 Tenn. LEXIS 229 (Tenn. Dec. 
1896); Heggie v. Hayes, 141 Tenn. 219, 208 S.W. 
605, 1918 Tenn. LEXIS 83, 3 A.L.R. 150 (1919). 

Although the contract of marriage was not 
entered into prior to the first illicit act of sexual 
intercourse, if the contract existed thereafter 
concurrently with the illicit intercourse, such 
contract was sufficient to prevent the defendant 
from referring the statute of limitations to the 
first unlawful act. Heggie v. Hayes, 141 Tenn. 
219, 208 S.W. 605, 1918 Tenn. LEXIS 83, 3 
A.L.R. 150 (1919). 

Trial court did not abuse its discretion in 
refusing to allow defendant to plead statute of 
limitations in an action for seduction where 
defendant had previously been required to 
plead his defenses specially, and where amend- 
ment was not sought until after plaintiff had 
introduced her evidence and rested, the court 
had overruled a motion for a directed verdict 
and plaintiff had been required to elect between 
the count for seduction and one for breach of 
promise to marry. Caccamisi v. Thurmond, 39 
Tenn. App. 245, 282 S.W.2d 633, 1954 Tenn. 
App. LEXIS 165 (Tenn. Ct. App. 1954). 

Where plea of statute of limitations was not 
made in seduction case the case presented for 
trial was in all respects as if the suit had been 
filed within one year after the first act of 
intercourse between plaintiff and defendant. 
Caccamisi v. Thurmond, 39 Tenn. App. 245, 282 
S.W.2d 633, 1954 Tenn. App. LEXIS 165 (Tenn. 
Ct. App. 1954). 


48. Action by Client Against Attorney. 

Prior to the 1967 amendment of this section, 
action by client against attorney for financial 
losses sustained when attorney failed to pros- 
ecute personal injury action within statute of 
limitations was governed by six-year period 
provided by § 28-3-109 for actions on contracts 
rather than one-year period provided by this 
section for personal injury actions. Hillhouse v. 
McDowell, 219 Tenn. 362, 410 S.W.2d 162, 1966 
Tenn. LEXIS 631 (1966), superseded by statute 
as stated in, Swett v. Binkley, 104 S.W.3d 64, 
2002 Tenn. App. LEXIS 819 (Tenn. Ct. App. 
2002). 

Relief from the one-year statute of limita- 
tions in legal malpractice actions is available 
only when matters of fact, as opposed to mat- 
ters of law, are unknown or undisclosed to a 
prospective plaintiff. Banton v. Marks, 623 
S.W.2d 113, 1981 Tenn. App. LEXIS 547 (Tenn. 
Ct. App. 1981). 

A plaintiff cannot be permitted to wait until 
he knows all of the injurious effects or conse- 
quences of an actionable wrong to delay the 
accrual of a cause of action. Memphis Aero 
Corp. v. Swain, 732 S.W.2d 608, 1986 Tenn. 
App. LEXIS 3544 (Tenn. Ct. App. 1986). 
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Statute of limitations could not begin to run 
until the attorney’s negligence had resulted in 
injury to the plaintiff and where there was no 
proof of such injury at time plaintiff was noti- 
fied of agreed order, summary judgment hold- 
ing action barred was improper. National 
Mortg. Co. v. Washington, 744 S.W.2d 574, 1987 
Tenn. App. LEXIS 3188 (Tenn. Ct. App. 1987). 

This section applies to legal malpractice 
cases. Nobes v. Earhart, 769 S.W.2d 868, 1988 
Tenn. App. LEXIS 858 (Tenn. Ct. App. 1988). 

Where attorney, under contract with title 
company to transact its business, exercised 
little, if any, independence in carrying out his 
duties as an agent of the title company, rela- 
tionship between the parties was that of prin- 
cipal and agent rather than client and attorney, 
making the one-year statute of limitations for 
professional negligence inapplicable to suit by 
title company against attorney. Ticor Title Ins. 
Co. v. Smith, 794 S.W.2d 734, 1990 Tenn. App. 
LEXIS 218 (Tenn. Ct. App. 1990). 

Client’s cause of action accrued as of the date 
the attorney’s alleged negligence became irre- 
mediable; the statute of limitations would only 
be tolled during the period when the plaintiff 
had no knowledge that a wrong had occurred 
and, as a reasonable person, was not put upon 
inquiry. Price v. Becker, 812 S.W.2d 597, 1991 
Tenn. App. LEXIS 141 (Tenn. Ct. App. 1991), 
appeal denied, 1991 Tenn. LEXIS 301 (Tenn. 
Aug. 5, 1991). 

Plaintiffs’ claims for legal malpractice held 
barred by statute of limitations. Batchelor v. 
Heiskell, Donelson, Bearman, Adams, Williams 
& Kirsch, P.C., 828 S.W.2d 388, 1991 Tenn. App. 
LEXIS 562 (Tenn. Ct. App. 1991), rehearing 
denied, — S.W.3d —, 1991 Tenn. App. LEXIS 
625 (Tenn. Ct. App. 1991). 

The mere possibility or probability of injury 
is not enough for a cause of action for legal 
malpractice to accrue, such that limitations 
period began to run against plaintiff leasing 
company only when it was forced to defend the 
validity of deeds imperfectly secured by defen- 
dant attorneys, rendering trial court’s sum- 
mary judgment improper. Caledonia Leasing & 
Equip. Co. v. Armstrong, Allen, Braden, Good- 
man, McBride & Prewitt, 865 S.W.2d 10, 1992 
Tenn. App. LEXIS 926 (Tenn. Ct. App. 1992). 

One-year statute of limitations for legal mal- 
practice began to run on the date the original 
action became subject to dismissal — not on the 
date it was actually dismissed. Dukes v. Noe, 
856 S.W.2d 403, 1993 Tenn. App. LEXIS 171 
(Tenn. Ct. App. 1993). 

The “legal malpractice discovery rule” is com- 
posed of two distinct elements: plaintiff must 
suffer a legally cognizable or actual injury as a 
result of defendant’s negligence, and plaintiff 
must have known or in the exercise of reason- 
able diligence should have known that the 
injury was caused by plaintiffs negligence. 
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Carvell v. Bottoms, 900 S.W.2d 23, 1995 Tenn. 
LEXIS 272 (Tenn. 1995). 

Plaintiffs’ cause of action for legal malprac- 
tice based on the negligence of defendant attor- 
neys in the preparation of a warranty deed 
accrued at the time the plaintiffs were sued by 
the purchasers for breach of warranty, not after 
the entry of judgment against plaintiffs. 
Carvell v. Bottoms, 900 S.W.2d 23, 1995 Tenn. 
LEXIS 272 (Tenn. 1995). 

In a malpractice action involving failure of a 
law firm to name a possible codefendant in a 
personal injury suit, knowledge of the facts and 
circumstances possessed by the client’s attor- 
ney were imputed to the client at the time that 
attorney (a former member of the firm) was 
substituted as counsel of record for the firm, 
and the statute of limitations began to run on 
that date. Smith v. Petkoff, 919 S.W.2d 595, 
1995 Tenn. App. LEXIS 618 (Tenn. Ct. App. 
1995); Spar Gas, Inc. v. McCune, 908 S.W.2d 
400, 1995 Tenn. App. LEXIS 384 (Tenn. Ct. 
App. 1995). 

Prisoner’s legal malpractice action alleging 
negligence by his attorney regarding a motion 
in a habeas corpus proceeding for an order to 
require a comparison test of certain evidence 
accrued on the date the motion was denied or, 
at the latest, when the court denied the prison- 
ers pro se motion for reconsideration of the 
order denying the test. Rayford v. Leffler, 953 
S.W.2d 204, 1997 Tenn. App. LEXIS 224 (Tenn. 
Ct. App. 1997), rehearing denied, — S.W.2d —, 
1997 Tenn. App. LEXIS 249 (Tenn. Ct. App. 
1997). 

Plaintiffs’ claims for legal malpractice were 
not barred by statute of limitations. Harriet & 
Henderson Yarns, Inc. v. Castle, 75 F. Supp. 2d 
818, 1999 U.S. Dist. LEXIS 20841 (W.D. Tenn. 
L999). 

A cause of action for legal malpractice ac- 
crues when: (1) The defendant’s negligence 
causes the plaintiff to suffer a legally cogni- 
zable or actual injury; and (2) The plaintiff 
knows or in the exercise of reasonable diligence 
should have known that this injury was caused 
by defendant’s negligence. Wilson v. Mathes, 15 
S.W.3d 865, 1999 Tenn. App. LEXIS 726 (Tenn. 
Ct. App. 1999). 

Because negligence without injury is not ac- 
tionable, the legal malpractice statute of limi- 
tations does not begin to run until an attorney’s 
negligence has actually injured the client; fur- 
thermore, there is no injury until there is the 
loss of a right, remedy, or interest or the impo- 
sition of a liability. Cherry v. Williams, 36 
S.W.3d 78, 2000 Tenn. App. LEXIS 244 (Tenn. 
Ct. App. 2000). 

An appeal does not toll the running of the 
statute of limitations; therefore, the statute of 
limitations on plaintiffs legal malpractice 
claim began to run when the trial court entered 
its final order setting punitive damages. Cherry 
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v. Williams, 36 S.W.3d 78, 2000 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. 2000). 

Following divorce, the gravamen of the cli- 
ent’s complaint was not client’s attorney’s 
breach of a promise, but was a complaint that 
the attorney failed to fulfill agreement to re- 
cover all the fees and expenses from the former 
husband or his estate after the former husband 
died; the complaint clearly came within the 
legal malpractice statute of limitations con- 
tained in former T.C.A. § 28-3-104(a)(2) [now 
§ 28-3-104(c)]. Swett v. Binkley, 104 S.W.3d 64, 
2002 Tenn. App. LEXIS 819 (Tenn. Ct. App. 
2002), appeal denied, — S.W.3d —, 2003 Tenn. 
LEXIS 286 (Tenn. Mar. 17, 2003). 

In a legal malpractice suit, client’s claim for 
malpractice arising from his criminal case 
which was not filed within one-year of the 
motion to vacate the judgment was barred by 
the statute of limitations. Hill v. Moncier, 122 
S.W.3d 787, 2003 Tenn. App. LEXIS 467 (Tenn. 
Ct. App. 2003), rehearing denied, 122 S.W.3d 
787, 2003 Tenn. App. LEXIS 973 (Tenn. Ct. 
App. 2003), appeal denied, — S.W.3d —, 2003 
Tenn. LEXIS 1146 (Tenn. Nov. 24, 2003). 

Where the couple retained an attorney to 
draft the necessary documents to subdivide 
their lot in 1992, regardless of whether the 
attorney’s alleged failure to advise them of the 
zoning requirements related to minimum lot 
size requirements was the proximate cause of 
their injury, the couple suffered no injury until 
April 1998 when they discovered, through the 
purchaser’s lawyer that the subdivision had 
been illegal; thus, per the discovery rule, the 
limitations period for the couple’s malpractice 
action did not begin until the latter date. Wil- 
son v. Pickens, 196 S.W.3d 138, 2005 Tenn. App. 
LEXIS 655 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 262 
(Tenn. 2006). 

Trial court did not err in granting the attor- 
ney’s second motion for summary judgment on 
the inmate’s legal malpractice action where the 
trial court was not prohibited from reviewing 
the statute of limitations question on remand 
and inmate’s complaint was filed well beyond 
one-year time limit imposed by former T.C.A. 
§ 28-3-104(a)(2) [now § 28-3-104(c)]. Crafton v. 
Van Den Bosch, 196 S.W.3d 767, 2005 Tenn. 
App. LEXIS 749 (Tenn. Ct. App. 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 499 
(Tenn. May 30, 2006). 

In a legal malpractice case arising out of the 
1986 sale of a family farm, plaintiffs claims 
were barred by the applicable statutes of limi- 
tations. With the exercise of diligence, plaintiff 
could have known of any alleged wrongful con- 
duct many years before the filing of his first suit 
in 2010. Irvin v. Bass, Berry & Sims, PLC— 
S.W.3d —, 2015 Tenn. App. LEXIS 680 (Tenn. 
Ct. App. Aug. 21, 2015), appeal denied, Irvin v. 
Bass, Berry & Sims, PLC, — S.W.3d —, 2016 
Tenn. LEXIS 45 (Tenn. Jan. 13, 2016). 
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49. —Legal Malpractice Discovery Rule. 

When a cause of action for legal malpractice 
accrues is determined by applying the discov- 
ery rule. Under this rule, a cause of action 
accrues when the plaintiff knows or in the 
exercise of reasonable care and diligence should 
know that an injury has been sustained as a 
result of wrongful or tortious conduct by the 
defendant. John Kohl & Co. P.C. v. Dearborn & 
Ewing, 977 S.W.2d 528, 1998 Tenn. LEXIS 546 
(Tenn. 1998); Bradson Mercantile, Inc. v. Crab- 
tree, 1 S.W.3d 648, 1999 Tenn. App. LEXIS 98 
(Tenn. Ct. App. 1999). 

The knowledge component of the discovery 
rule may be established by evidence of actual or 
constructive knowledge of the injury. John Kohl 
& Co. P.C. v. Dearborn & Ewing, 977 S.W.2d 
528, 1998 Tenn. LEXIS 546 (Tenn. 1998); Brad- 
son Mercantile, Inc. v. Crabtree, 1 S.W.3d 648, 
1999 Tenn. App. LEXIS 98 (Tenn. Ct. App. 
1999). | 

Under the theory of constructive knowledge, 
the statute of limitations may begin to run at 
an earlier date; that is, whenever the plaintiff 
becomes aware or reasonably should have be- 
come aware of facts sufficient to put a reason- 
able person on notice that an injury has been 
sustained as a result of the defendant’s negli- 
gent or wrongful conduct. John Kohl & Co. P.C. 
v. Dearborn & Ewing, 977 S.W.2d 528, 1998 
Tenn. LEXIS 546 (Tenn. 1998); Bradson Mer- 
cantile, Inc. v. Crabtree, 1 S.W.3d 648, 1999 
Tenn. App. LEXIS 98 (Tenn. Ct. App. 1999). 

There is no requirement under the theory of 
constructive knowledge that the plaintiff actu- 
ally know the specific type of legal claim he or 
she has, or that the injury constituted a breach 
of the appropriate legal standard; rather, the 
plaintiff is deemed to have discovered the right 
of action if the person is aware of facts sufficient 
to put a reasonable person on notice that the 
person has suffered an injury as a result of 
wrongful conduct. John Kohl & Co. PC. v. 
Dearborn & Ewing, 977 S.W.2d 528, 1998 Tenn. 
LEXIS 546 (Tenn. 1998); Bradson Mercantile, 
Inc. v. Crabtree, 1 S.W.3d 648, 1999 Tenn. App. 
LEXIS 98 (Tenn. Ct. App. 1999). 

An actual injury occurs when there is the loss 
of a legal right, remedy or interest, or the 
imposition ofa liability; and it may also take 
the form of the plaintiff being forced to take 
some action or otherwise suffer some actual 
inconvenience, such as incurring an expense, as 
a result of the defendant’s negligent or wrong- 
ful act. John Kohl & Co. P.C. v. Dearborn & 
Ewing, 977 S.W.2d 528, 1998 Tenn. LEXIS 546 
(Tenn. 1998); Bradson Mercantile, Inc. v. Crab- 
tree, 1 S.W.3d 648, 1999 Tenn. App. LEXIS 98 
(Tenn. Ct. App. 1999). 

The injury element of the legal malpractice 
discovery rule is not met if it is contingent upon 
a third party’s actions or amounts to a mere 
possibility. John Kohl & Co. P.C. v. Dearborn & 
Ewing, 977 S.W.2d 528, 1998 Tenn. LEXIS 546 
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(Tenn. 1998); Bradson Mercantile, Inc. v. Crab- 
tree, 1 S.W.3d 648, 1999 Tenn. App. LEXIS 98 
(Tenn. Ct. App. 1999). 

Plaintiffs suffered an actual injury for pur- 
poses of the legal malpractice discovery rule 
when they began to incur expenses, or at least 
had to take some action, as a result of the 
defendant’s negligent advice. John Kohl & Co. 
P.C. v. Dearborn & Ewing, 977 S.W.2d 528, 1998 
Tenn. LEXIS 546 (Tenn. 1998); Bradson Mer- 
cantile, Inc. v. Crabtree, 1 S.W.3d 648, 1999 
Tenn. App. LEXIS 98 (Tenn. Ct. App. 1999). 

Constructive knowledge of an injury in a 
legal malpractice action requires that the 
plaintiff know or in the exercise of reasonable 
care and diligence should know that he or she 
has sustained an injury as a result of the 
defendant’s wrongful or tortious conduct. The 
plaintiffs knowledge need not rise to the level 
of an actual awareness that his or her injury 
constituted a breach of the appropriate legal 
standard. In this case, an issue of material fact 
remains as to whether divorce plaintiff knew or 
should have known of her attorney’s allegedly 
wrongful trial conduct before she consulted 
another attorney. Tanaka v. Meares, 980 S.W.2d 
210, 1998 Tenn. App. LEXIS 319 (Tenn. Ct. 
App. 1998), review or rehearing denied, — 
S.W.2d —, 1998 Tenn. LEXIS 635 (Tenn. Oct. 
19, 1998). 

The cause of action accrued when the plain- 
tiff first became aware that his initial case had 
been dismissed because of his first attorney’s 
negligence, not when the judgment of the trial 
court was affirmed by the court of appeals. 
Wilkins v. Dodson, Parker, Shipley, Behm & 
Seaborg, 995 S.W.2d 575, 1998 Tenn. App. 
LEXIS 751 (Tenn. Ct. App. 1998), affd, Brown 
v. Bruce Hardwood Floors, — S$.W.2d —, 1998 
Tenn. LEXIS 752 (Tenn. Dec. 31, 1998). 

Client’s cause of action for legal malpractice 
accrued when the client knew or should have 
known of his first attorney’s alleged malprac- 
tice in suit against a bank following the client’s 
attendance at a deposition in which the bank 
asserted a statute of limitations defense and 
pled the defense in its answer. Wilkins v. Dod- 
son, Parker, Shipley, Behm & Seaborg, 995 
S.W.2d 575, 1998 Tenn. App. LEXIS 751 (Tenn. 
Ct. App. 1998), affd, Brown v. Bruce Hardwood 
Floors, — S.W.2d —, 1998 Tenn. LEXIS 752 
(Tenn. Dec. 31, 1998). 

A cause of action does not accrue until the 
plaintiffs have suffered actual injury. Harriet & 
Henderson Yarns, Inc. v. Castle, 75 F. Supp. 2d 
818, 1999 U.S. Dist. LEXIS 20841 (W.D. Tenn. 
1999). 

The plaintiff is deemed to have discovered 
the right of action if the person is aware of facts 
sufficient to put a reasonable person on notice 
that the person has suffered an injury as a 
result of wrongful conduct. Wilson v. Mathes, 
15 S.W.3d 865, 1999 Tenn. App. LEXIS 726 
(Tenn. Ct. App. 1999). 
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An attorney’s purposeful concealment from a 
client of facts that prevents the client from 
learning of an injury can toll the statute of 
limitations on legal malpractice; reliance upon 
erroneous legal advice cannot operate to toll the 
statute of limitations on legal malpractice inas- 
much as the discovery rule relating to injury 
only applies to matters of fact unknown to a 
prospective plaintiff, not to matters of law. 
Cherry v. Williams, 36 S.W.3d 78, 2000 Tenn. 
App. LEXIS 244 (Tenn. Ct. App. 2000). 

A “continuing representation” argument is 
subsumed into the discovery rule; therefore, in 
the context of a legal malpractice claim, a 
litigant who learns that it has suffered a cogni- 
zable legal injury and that this injury was 
caused by the negligence of its lawyer but who 
continues to be represented by that lawyer will 
be forever barred from bringing suit against the 
lawyer unless it files suit within one year after 
the discovery of the injury and its cause. Cherry 
v. Williams, 36 S.W.3d 78, 2000 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. 2000). 

Client’s legal malpractice claim was barred 
by the one-year statute of limitations of former 
T.C.A. § 28-3-104(a)(2) [now § 28-3-104(c)], 
and therefore the attorneys were properly 
granted summary judgment, because the client 
knew or should have known that it had suffered 
a legally cognizable injury no later than March 
3, 1994, the date it was served with a creditor’s 
complaint to revoke the order confirming the 
reorganization plan, and the client did not sue 
the attorneys until February 2001. A tolling 
agreement entered into between the parties 
that deemed the client’s complaint to have been 
filed on August 3, 1995, five months after the 
statute of limitations, did not preclude the 
attorneys from asserting the statute of limita- 
tions offense. Tenn-Fla Partners v. Shelton, 233 
S.W.3d 825, 2007 Tenn. App. LEXIS 101 (Tenn. 
Ct. App. Feb. 26, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 703 (Tenn. Aug. 
13, 2007). 

Client’s legal malpractice complaint was filed 
beyond the one-year statute of limitations pe- 
riod, where the client was injured when it was 
hailed into court to defend the enforceability of 
a contract drawn up by the attorney and thus, 
the client knew of should have known of a 
“potential problem” with the contract at the 
time it was hailed into court, well over one year 
before filing the complaint. Cardiac Anesthesia 
Servs., PLLC v. Jones, 385 S.W.3d 530, 2012 
Tenn. App. LEXIS 217 (Tenn. Ct. App. Mar. 30, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 598 (Tenn. Aug. 16, 2012). 

Law firms and attorneys were entitled to 
summary judgment in a client’s legal malprac- 
tice action, concerning one attorney’s alleged 
failure to file three QDROs and another attor- 
ney’s alleged failure to monitor preparation of 
the QDROs, because the one-year limitations 
period in former T.C.A. § 28-3-104(a)(2) [now 
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§ 28-3-104(c)] began to run in June 2008 when 
the client had actual notice the QDROs had not 
been filed, and, as such, the client’s October 
2009 complaint was untimely. Pier v. Jungkind, 
427 S.W.3d 922, 2013 Tenn. App. LEXIS 232 
(Tenn. Ct. App. Apr. 8, 2013). 

Lender’s action against an attorney was 
timely filed within the statute of limitations 
because the attorney made fraudulent misrep- 
resentations when he drafted a deed of trust in 
favor of the lender, conveying title to land 
owned by the attorney’s brother; nothing in the 
brother’s bankruptcy filings would have caused 
the lender to discover the nature of its injury 
suffered by reason of the defective and im- 
proper drafting of the deed of trust. Credential 
Leasing Corp. of Tenn. v. White, — S.W.3d —, 
2016 Tenn. App. LEXIS 336 (Tenn. Ct. App. 
May 17, 2016). 

Former clients’ legal malpractice complaint 
against attorneys who represented them in an 
underlying lawsuit was untimely filed because, 
although the clients contended that the statute 
of limitation on their suit did not begin to run 
until the last defendant in their underlying 
lawsuit was dismissed, the statute of limitation 
began to run when their claims against two of 
the three defendants in their underlying law- 
suit were dismissed as the clients then had 
sufficient knowledge of an injury, which was 
likely based on some legal malpractice. Story v. 
Bunstein, — S.W.3d —, 2016 Tenn. App. LEXIS 
400 (Tenn. Ct. App. June 9, 2016). 

Trial court properly dismissed the malprac- 
tice claim against the attorney because the 
claim was time-barred; information about the 
fraudulent nature of the transaction in ques- 
tion was available to the clients in May and 
August of 2012, and if the disclosure of such 
information caused the agreed judgments to 
become worthless, then the clients knew or 
should have known of this injury in August 
2012 at the latest, and the filing of the com- 
plaint was not timely. Athena of S.C., LLC v. 
Macri, — 8S.W.38d —, 2016 Tenn. App. LEXIS 
766 (Tenn. Ct. App. Oct. 14, 2016). 


50. Statutory Penalties. 

The action for threefold damages, authorized 
by one “injured in his business or property” by 
the Antitrust Act of Congress, where one was 
led, by reason of an illegal arrangement be- 
tween the members of a trust or combination 
formed in violation of the Antitrust Act, to pay 
an excessive price for iron water pipe, is not for 
a statutory penalty and the limitation for such 
action is ten years under § 28-3-110. Chatta- 
nooga Foundry & Pipe Works v. Atlanta, 203 
U.S. 390, 27 S. Ct. 65, 51 L. Ed. 241, 1906 U.S. 
LEXIS 1603 (1906), superseded by statute as 
stated in, Pinney Dock &amp; Transp. Corp. v. 
Penn Cent. Corp., 838 F.2d 1445, 1988 U.S. 
App. LEXIS 1514 (6th Cir. Ohio 1988). 

Action against a telephone company to re- 
cover a statutory penalty for discriminating 
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against an applicant for telephone service is 
governed by the one year prescriptive period. 
Brown v. Cumberland Tel. & Tel. Co., 181 F. 
246, 1909 U.S. App. LEXIS 5813 (C.C.D. Tenn. 
1909). 

One year statute of limitations did not apply 
to suit by bank receiver against stockholders of 
bank to recover loss to unsecured creditors and 
depositors. Robertson v. Davis, 169 Tenn. 659, 
90 S.W.2d 746, 1935 Tenn. LEXIS 94 (1936). 

A suit under the provision of § 35-508 (now 
§ 35-5-107) authorizing damages for failure of 
an officer or other person to comply with § 35- 
509 (now § 35-5-108) in sale of lands at foreclo- 
sure is not an action to recover a statutory 
penalty so as to be governed by the one year 
statute of limitations but falls within the ten 
year limitation of § 28-3-110. Doty v. Federal 
Land Bank, 173 Tenn. 140, 114 S.W.2d 953, 
1937 Tenn. LEXIS 20 (1938). 

It is settled that there is no federal statute of 
limitations governing actions under the anti- 
trust laws for threefold the damages sustained 
and the statute of limitations of the state in 
which the action is commenced are applicable. 
Leonia Amusement Corp. v. Loew’s, Inc., 117 F. 
Supp. 747, 1953 U.S. Dist. LEXIS 3718 (D.N.Y. 
1953), overruled, Cinema Service Corp. v. 
Twentieth Century-Fox Film Corp., 477 F. 
Supp. 174, 1979 U.S. Dist. LEXIS 9433, 1979-2 
Trade Cas. (CCH) P62964. 

Beneficiary’s bad faith claim against an in- 
surer under Tennessee’s bad faith statute, 
T.C.A. § 56-7-105, was time-barred because it 
was filed almost six years after the denial of 
benefits claim, and the statute was governed by 
the one-year limitations period of T.C.A. § 28- 
3-104(a)(4) for actions for statutory penalties. 
Wynne v. Stonebridge Life Ins. Co., 694 F. Supp. 
2d 871, 2010 U.S. Dist. LEXIS 23941 (W.D. 
Tenn. Feb. 22, 2010). 


51. Employer’s Promise to Pay Tort Judg- 
ment Against Employee. 

Suit by employee to recover on promise of 
employer to pay any judgment recovered by 
employee in action for personal injuries against 
another employee was a suit on a contract 
rather than in tort and was governed by the 
provisions of § 28-3-109 rather than by this 
section. Williams v. McElhaney, 203 Tenn. 602, 
315 S.W.2d 106, 1958 Tenn. LEXIS 225 (1958). 


52. Malicious Prosecution. 

This section applied to an action for con- 
spiracy to deprive plaintiff of his constitutional 
rights consummated by securing plaintiffs con- 
viction and imprisonment for robbery and was 
not tolled during the time plaintiff was impris- 
oned, there being no statutory provision for 
such tolling. Williams v. Hollins, 428 F.2d 1221, 
1970 U.S. App. LEXIS 11330 (6th Cir. Tenn. 
1970). 

A cause of action for malicious prosecution 
accrues when a malicious suit is finally termi- 
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nated in the defendant’s favor. Christian v. 
Lapidus, 833 S.W.2d 71, 1992 Tenn. LEXIS 414 
(Tenn. 1992). 

Abandonment of a civil action constitutes a 
final, favorable termination so as to commence 
the running of the statute of limitations for 
malicious prosecution. Christian v. Lapidus, 
833 S.W.2d 71, 1992 Tenn. LEXIS 414 (Tenn. 
1992). 

In order to establish the essential elements of 
a malicious prosecution claim in Tennessee, a 
plaintiff must show that: (1) prior suit or judi- 
cial proceeding was brought against the plain- 
tiff without probable cause, (2) the defendant 
brought the prior action with malice, and (3) 
the prior action was finally terminated in favor 
of the plaintiff. Hill v. White, 167 F.R.D. 47, 
1996 U.S. Dist. LEXIS 7425 (M.D. Tenn. 1996). 

Court’s dismissal of the malpractice suit 
against an attorney was a “favorable termina- 
tion” for purposes of a malicious prosecution, 
because the malpractice plaintiff did not have 
standing to sue and the applicable statute of 
limitations was not complied with. Parrish v. 
Marquis, — S.W.3d —, 2004 Tenn. App. LEXIS 
354 (Tenn. Ct. App. June 8, 2004), affd in part, 
revd in part, 172 S.W.3d 526, 2005 Tenn. 
LEXIS 698 (Tenn. 2005). 


53. Wrongful Death. 

Where a wrongful death action was filed in 
the Tennessee court within the one year limi- 
tation period, and later was dismissed other 
than on the merits, a subsequent action based 
on substantially the same facts filed in federal 
court under the Federal Civil Rights Act (42 
U.S.C. § 1983 et seq.) was not barred by this 
section since the limitation was tolled by the 
operation of § 28-1-105. Bailey v. Harris, 377 F. 
Supp. 401, 1974 U.S. Dist. LEXIS 8019 (E.D. 
Tenn. 1974). 

A state court’s dismissal of a wrongful death 
action with prejudice for failure to comply with 
the statute of limitations did not constitute a 
res judicata on the merits to a wrongful death 
action brought in another state. Cummings v. 
Cowan, 390 F. Supp. 1251, 1975 U.S. Dist. 
LEXIS 13512 (N.D. Miss. 1975). 

One year statute of limitations governing 
personal injury actions is applicable to actions 
for wrongful death, regardless of beneficiary’s 
minority or disability. Jones v. Black, 539 
S.W.2d 123, 1976 Tenn. LEXIS 572 (Tenn. 
1976). 

Where wrongful death action was com- 
menced initially within one year after the cause 
of action arose, was dismissed without preju- 
dice and then was refiled within one year after 
such dismissal and where subsequently the 
present plaintiff was substituted with the same 
effect as if the refiled action had been com- 
menced in the name of the real party in inter- 
est, the action was not barred by the statute of 
limitations. Caldwell v. Metcalfe, 458 F. Supp. 
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847, 1977 U.S. Dist. LEXIS 12616 (E.D. Tenn. 
1977). 

The fraudulent concealment of the true cause 
of death would toll the statute of limitations in 
a wrongful death action. Woody v. Johns-Man- 
ville Sales Corp., 491 F. Supp. 1073, 1980 U.S. 
Dist. LEXIS 12021 (E.D. Tenn. 1980). 

An action for wrongful death of a minor must 
be brought within one year of the accrual of the 
cause of action. Collier v. Memphis Light, Gas 
& Water Div., 657 S.W.2d 771, 1983 Tenn. App. 
LEXIS 606 (Tenn. Ct. App. 1983). 

A cause of action for wrongful death accrues 
as of the date a cause of action accrues for the 
injury which resulted in the death, and the 
difficulty facing the courts is the determination 
of when the cause of action accrues. Craig v. 
R.R. Street & Co., 794 S.W.2d 351, 1990 Tenn. 
App. LEXIS 12 (Tenn. Ct. App. 1990). 

Where injury, resulting in wrongful death, 
for which suit was brought, occurred more than 
one year prior to the institution of the suit, it 
was barred by § 50-6-112(d), as well as this 
section. Craig v. R.R. Street & Co., 794 S.W.2d 
351, 1990 Tenn. App. LEXIS 12 (Tenn. Ct. App. 
1990). 

Wife’s wrongful death claim under T.C.A. 
§ 20-5-113 was barred by the one-year statute 
of limitations in T.C.A. § 28-3-104 because the 
date of her husband’s injury, rather than the 
date of his death, was dispositive for determin- 
ing when the statute of limitations began to 
run. Ford v. Evans Delivery, — F. Supp. 2d —, 
2006 U.S. Dist. LEXIS 995 (W.D. Tenn. Jan. 4, 
2006). 

Where plaintiff parents brought their wrong- 
ful death claims more than three years after 
the death of their minor children, Tennessee’s 
one-year statute of limitations barred these 
claims. T.C.A. § 28-1-106 did not have the 
effect of tolling the limitations period. Lemons 
v. Cloer, 206 S.W.3d 60, 2006 Tenn. App. LEXIS 
285 (Tenn. Ct. App. 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 795 (Tenn. 2006). 

Although the trial court was correct in grant- 
ing summary judgment to a nursing home 
because a family untimely filed their wrongful 
death case, given the recent decision in Abels v. 
Genie Industries, Inc., the judgment was va- 
cated and the case was remanded for the par- 
ties to present proof of the decedent’s mental 
state in light of Abels and the legal disability 
statute, T.C.A. § 28-1-106. Burk v. RHA/Sulli- 
van, Inc., 220 S.W.3d 896, 2006 Tenn. App. 
LEXIS 637 (Tenn. Ct. App. 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 82 (Tenn. 
Jan. 29, 2007). 

Trial court was correct in granting summary 
judgment to a nursing home because a family 
untimely filed their wrongful death case on 
September 30, 2004 because by September 9, 
20038, the family was aware that the decedent’s 
scrotal gangrene, for which he underwent sur- 
gery the following day, might have been caused 
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by the neglect of the nursing home; the family 
then had a duty to investigate and discover 
whether the nursing home was in fact respon- 
sible for the decedent’s injury. Burk v. RHA/ 
Sullivan, Inc., 220 S.W.3d 896, 2006 Tenn. App. 
LEXIS 637 (Tenn. Ct. App. 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 82 (Tenn. 
Jan. 29, 2007). 


54. Employment Discrimination. 

A suit for employment discrimination was 
subject to this section. Mungen v. Choctaw, Inc., 
402 F. Supp. 1349, 1975 U.S. Dist. LEXIS 11849 
(W.D. Tenn. 1975). 

Plaintiffs civil rights claim was barred by 
this statute where the claim arose more than 
one year prior to the filing of the suit. Webster 
v. Liberty Cash Grocers, Inc., 409 F. Supp. 
1002, 1975 U.S. Dist. LEXIS 11748 (W.D. Tenn. 
1975). 

Plaintiffs state law claims for age discrimi- 
nation were barred by the one-year statute of 
limitations set forth in this section. Easter v. 
Martin Marietta Energy Sys., Inc., 823 F. Supp. 
489, 1991 U.S. Dist. LEXIS 21029 (E.D. Tenn. 
1991); 

The limitations period applicable to a face 
discrimination action by plaintiff university 
administrator began to run on the date plaintiff 
received notice of his termination, not on the 
date on which his contract for services ended. 
Webster v. Tennessee Bd. of Regents, 902 
S.W.2d 412, 1995 Tenn. App. LEXIS 134 (Tenn. 
Ct. App. 1995). 

Plaintiffs claim for relief arising from gas 
company’s failure to enter into franchise agree- 
ment was not time barred under this section. 
Harper v. BP Exploration & Oil Co., 896 F. 
Supp. 7438, 1995 U.S. Dist. LEXIS 12350 (M.D. 
Tenn. 1995), modified, Harper v. BP Explora- 
tion & Oil, — F.3d —, 1998 U.S. App. LEXIS 
1324 (6th Cir. Tenn. Jan. 27, 1998), affd, 
Harper v. BP Exploration & Oil, 134 F.3d 371, 
1998 U.S. App. LEXIS 4529 (6th Cir. Tenn. 
1998). 

In an action for sexual harassment, the con- 
tinuing violation doctrine, which allows a plain- 
tiff to challenge an ongoing series of discrimi- 
natory acts in their entirety, would have 
applied if one of the discriminatory acts fell 
within the limitations period of this section. 
Spicer v. Beaman Bottling Co., 937 S.W.2d 884, 
1996 Tenn. LEXIS 696 (Tenn. 1996), overruled 
in part, Booker v. Boeing Co., 188 S.W.3d 639, 
2006 Tenn. LEXIS 311 (Tenn. 2006). 

Plaintiffs race discrimination claim under 
Title VI was governed by the one-year limita- 
tions period set forth in T.C.A. § 28-3-104. 
Wade v. Knoxville Utils. Bd., 259 F.3d 452, 2001 
FED App. 246P, 2001 U.S. App. LEXIS 16932 
(6th Cir. Tenn. 2001). 

Since plaintiff was not required to exhaust 
administrative remedies before bringing a Title 
VI claim, the limitations period was not tolled 


LIMITATION OF ACTIONS 590 


during the pendency of the administrative pro- 
ceedings. Wade v. Knoxville Utils. Bd., 259 F.3d 
452, 2001 FED App. 246P, 2001 U.S. App. 
LEXIS 16932 (6th Cir. Tenn. 2001). 


55. Loss of Consortium. 

This statute begins to run at the time of loss 
of consortium even though the tortious conduct 
was discovered thereafter. Roberts v. Berry, 541 
F.2d 607, 1976 U.S. App. LEXIS 7276 (6th Cir. 
Tenn. 1976). 


56. Counterclaim. 

Where plaintiff filed his tort claim within the 
limitation period, but defendant filed his tort 
counterclaim after the limitation period had 
expired, the timely filing of the original claim 
did not toll the statute of limitations with 
respect to the untimely counterclaim which 
was therefore dismissed. Brown v. Hipshire, 
553 S.W.2d 570, 1977 Tenn. LEXIS 582 (Tenn. 
LOTT. 


57. Medical Malpractice. 

In cases where medical malpractice is alleged 
to have occurred through negligent perfor- 
mance of surgical procedures, the cause of ac- 
tion accrues and the statute of limitations com- 
mences to run when the patient discovers or 
reasonably should discover, the resulting in- 
jury. Teeters v. Currey, 518 S.W.2d 512, 1974 
Tenn. LEXIS 488, 93 A.L.R.3d 207 (Tenn. 1974), 
overruling Bodne v. Austin, 156 Tenn. 366, 2 
S.W.2d 104, 1927 Tenn. LEXIS 129 (1928), 
overruled in part, Teeters v. Currey, 518 S.W.2d 
512, 1974 Tenn. LEXIS 438, 93 A.L.R.38d 207 
(Tenn. 1974); Albert v. Sherman, 167 Tenn. 133, 
67 S.W.2d 140, 1933 Tenn. LEXIS 17 (1934), 
overruled in part, Teeters v. Currey, 518 S.W.2d 
512, 1974 Tenn. LEXIS 438, 93 A.L.R.3d 207 
(Tenn. 1974), superseded by statute as stated 
in, Stanbury v. Bacardi, 953 S.W.2d 671, 1997 
Tenn. LEXIS 498 (Tenn. 1997); Clinard v. Pen- 
nington, 59 Tenn. App. 128, 488 S.W.2d 748, 
1968 Tenn. App. LEXIS 336 (Tenn. Ct. App. 
1968). 

In malpractice action for negligently per- 
formed bilateral tubal ligation, resulting in 
pregnancy, the cause of action was deemed to 
accrue from the date when plaintiff discovered 
or reasonably should have discovered her preg- 
nancy, not from the date of the unsuccessful 
surgery. Teeters v. Currey, 518 S.W.2d 512, 
1974 Tenn. LEXIS 438, 93 A.L.R.3d 207 (Tenn. 
1974). 

Where the supreme court held invalid the 
limitation provisions of the 1976 act amending 
§ 29-26-104 (repealed), relating to the Medical 
Malpractice Review Board, with respect to a 
claimant who had filed a timely action under 
§ 29-26-104 (repealed) as it existed prior to the 
1976 amendment, the claimant’s right of action 
was governed by the limitation provisions of 
the 1975 version of § 29-26-104 (repealed) and 
by § 28-3-104, providing a limitation for cer- 
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tain personal tort actions, actions against at- 
torneys for malpractice, civil actions and ac- 
tions for civil penalties. Morris v. Gross, 572 
S.W.2d 902, 1978 Tenn. LEXIS 660 (Tenn. 
1978). 

In medical malpractice cases, although the 
claim may arise in contract by virtue of the 
doctor-patient relationship, the damages are 
sustained on the person; hence the damages are 
for injuries to the person and governed by the 
one-year statute of limitations (this section) 
and not the general contract statute of limita- 
tions (§ 28-3-109). Harvest Corp. v. Ernst & 
Whinney, 610 S.W.2d 727, 1980 Tenn. App. 
LEXIS 417 (Tenn. Ct. App. 1980). 

Dismissal of the patient’s medical-malprac- 
tice action against healthcare providers was 
appropriate because the action was untimely 
since he had sufficient information.to put a 
reasonable person on notice that he suffered an 
injury as a result of the wrongful conduct of the 
providers. Brandt v. McCord, 281 S.W.3d 394, 
2008 Tenn. App. LEXIS 180 (Tenn. Ct. App. 
Mar. 26, 2008), rehearing denied, — S.W.3d —, 
2008 Tenn. App. LEXIS 246 (Tenn. Ct. App. Apr. 
15, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 813 (Tenn. Oct. 27, 2008). 

Trial court properly dismissed a patient’s 
healthcare liability claims as barred by the 
statute of limitations because the patient failed 
to file suit or provide pre-suit notice to doctors 
and professional entities before the statute of 
limitations had run; the patient sent what 
purported to be the pre-suit notice in a letter 
more than a year after any alleged injury 
occurred or was discovered. Ibrahim v. Wil- 
lams, — S.W.3d —, 2016 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Feb. 29, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 471 (Tenn. 
June 23, 2016). 


58. Products Liability. 

Statute of limitations for product’s liability 
claim stemming from malfunctioning inflatable 
penile prosthesis did not begin to run until 
plaintiff was examined by his doctor and in- 
formed that the device did not work, not when 
the device actually stopped working. Harwell v. 
American Medical Systems, Inc., 803 F. Supp. 
1287, 1992 U.S. Dist. LEXIS 15671 (M.D. Tenn. 
1992). 


59. Negligence by Laboratory. 

The limitation period in a negligence action 
against a laboratory for reporting a false nega- 
tive paternity test result of a putative father 
did not begin to run until a paternity action 
against another man was dismissed because it 
was shown that the latter could not have been 
the father. Miller v. Niblack, 942 S.W.2d 533, 
1996 Tenn. App. LEXIS 645 (Tenn. Ct. App. 
1996). 


60. Civil Rights. 
This section is applicable to actions brought 
under 42 U.S.C. § 1985(3). Elmore v. Evans, 
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449 F. Supp. 2, 1976 U.S. Dist. LEXIS 12477 
(E.D. Tenn. 1976), affd without opinion, 577 
F.2d 740 (6th Cir. Tenn. 1978). 

Since there is no federal statute limiting civil 
rights actions, this section is the applicable 
statute of limitation controlling an action in 
this state for damages for violation of federal 
civil rights. Pack v. Proffitt, 463 F. Supp. 761, 
1976 U.S. Dist. LEXIS 13124 (E.D. Tenn. 1976), 
overruled, Merriweather v. City of Memphis, 
107 F.3d 396, 1997 FED App. 68P, 1997 U.S. 
App. LEXIS 2848 (6th Cir. Tenn. 1997); Willett 
v. Wells, 469 F. Supp. 748, 1977 U.S. Dist. 
LEXIS 14553 (E.D. Tenn. 1977), affd without 
opinion, 595 F.2d 1227, 1979 U.S. App. LEXIS 
17464 (6th Cir. Tenn. 1979); Irby v. Shelby 
County Gov't, 508 F. Supp. 1080, 1981 U.S. 
Dist. LEXIS 12153 (W.D. Tenn. 1981); Windsor 
v. Federal Executive Agency, 614 F. Supp. 1255, 
1983 U.S. Dist. LEXIS 11224 (M.D. Tenn. 
1983). 

This section provides the applicable limita- 
tions period for the type of constitutional claim 
based on the equal protection clause of the 
fourteenth amendment. Wright v. Tennessee, 
628 F.2d 949, 1980 U.S. App. LEXIS 14972 (6th 
Cir. Tenn. 1980). 

Favorable termination of the prior criminal 
proceeding marks the point at which a 42 
U.S.C. § 1983 claim for malicious prosecution 
accrues. Dunn v. Tennessee, 697 F.2d 121, 1982 
U.S. App. LEXIS 22953 (6th Cir. Tenn. 1982), 
cert. denied, 460 U.S. 1086, 103 S. Ct. 1778, 76 
L. Ed. 2d 349, 1983 U.S. LEXIS 3939 (1983). 

Where a former prisoner brought a civil 
rights action against the defendants for their 
acts of alleged misconduct which took place 
while the plaintiff was incarcerated, the plain- 
tiff was required to have commenced the action 
within one year after his cause of action arose. 
Berndt v. Stinson, 562 F. Supp. 28, 1982 U.S. 
Dist. LEXIS 17428 (E.D. Tenn. 1982), appeal 
dismissed, 708 F.2d 721, 1983 U.S. App. LEXIS 
13476 (6th Cir. Tenn. 1983); Doe v. Sullivan 
County, 956 F.2d 545, 1992 U.S. App. LEXIS 
1685 (6th Cir. Tenn. 1992), cert. denied, 506 
U.S. 864, 113 S. Ct. 187, 121 L. Ed. 2d 131, 1992 
U.S. LEXIS 5302 (1992). 

An action alleging age discrimination in em- 
ployment based upon § 4-21-407, which was 
filed as a direct action in the chancery court 
under § 4-21-311, was an action alleging in 
substance a federal civil rights statutory viola- 
tion, and the statute of limitations in this 
section applied, rather than either the limita- 
tions in § 4-21-302 or the limitations in the 
federal act. Hoge v. Roy H. Park Broadcasting, 
Inc., 673 S.W.2d 157, 1984 Tenn. App. LEXIS 
3403 (Tenn. Ct. App. 1984). 

Because 42 U.S.C. § 1981 does not contain a 
statute of limitations, federal courts should 
select the most appropriate or analogous state 
statute of limitations. Tennessee law provides 
that civil actions brought under the federal civil 
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rights statutes shall be commenced within one 
year after the cause of action accrued. Jackson 
v. Richards Medical Co., 961 F.2d 575, 1992 
U.S. App. LEXIS 6630 (6th Cir. Tenn. 1992). 

Sections 4-21-101 and 4-21-401 are an inte- 
gral part of the Tennessee Human Rights Act, 
and a plaintiff who filed a complaint against 
her former employer charging sexual discrimi- 
nation under these sections was subject to the 
one-year limitations period for an action 
brought under the federal civil rights statutes, 
as provided in this section. Bennett v. Steiner- 
Liff Iron & Metal Co., 826 S.W.2d 119, 1992 
Tenn. LEXIS 204 (Tenn. 1992). 

In civil rights action challenging the state’s 
forfeiture of a vehicle for alleged use to trans- 
port marijuana seeds, subsection (a) of this 
section is the applicable statute of limitations 
since the plaintiffs claim is most analogous to a 
personal injury claim, rather than one for prop- 
erty damage. Hill v. Tennessee, 868 F. Supp. 
221, 1994 U.S. Dist. LEXIS 16871 (M.D. Tenn. 
1994). 

In civil rights action challenging the state’s 
forfeiture of a vehicle for alleged use to trans- 
port marijuana seeds, plaintiffs claim began to 
accrue on the date on which his final appeal 
was denied, not on the date of seizure of the 
vehicle. Hill v. Tennessee, 868 F. Supp. 221, 
1994 U.S. Dist. LEXIS 16871 (M.D. Tenn. 
1994). 

In a civil rights action against a city for 
alleged discrimination in hiring of firefighters, 
where a continuing violation was alleged, a 
motion to dismiss based on the statute of limi- 
tations was denied in order to allow discovery 
to determine whether plaintiffs could show a 
violation within the _ limitations period. 
Caldwell v. Rowland, 932 F. Supp. 1018, 1996 
U.S. Dist. LEXIS 10493 (E.D. Tenn. 1996). 

In a civil rights action against a city arising 
from a police shooting, the statute of limita- 
tions began to run on the date plaintiffs dece- 
dent was shot and expired on the same calen- 
dar date a year later. Merriweather v. City of 
Memphis, 107 F.3d 396, 1997 FED App. 68P, 
1997 U.S. App. LEXIS 2848 (6th Cir. Tenn. 
1997). 

The limitations period for actions alleging 
wrongful investigation, prosecution, conviction, 
incarceration, and reprosecution under federal 
civil rights laws did not begin until plaintiffs’ 
convictions were vacated and their prosecu- 
tions terminated, not when their convictions 
were overturned on appeal following first trials. 
Spurlock yv. Whitley, 971 F. Supp. 1166, 1997 
U.S. Dist. LEXIS 10464 (M.D. Tenn. 1997), 
affd, Spurlock v. Satterfield, 167 F.3d 995, 1999 
FED App. 48P, 1999 U.S. App. LEXIS 2013 (6th 
Cir. Tenn. 1999). 

Putative father’s action challenging the va- 
lidity of paternity statutes was not barred 
where it was brought within one year of the 
date that a warrant for his arrest was issued 
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and served when he voluntarily appeared for a 
paternity hearing. Johnson v. Turner, 125 F.3d 
324, 1997 FED App. 270P, 1997 U.S. App. 
LEXIS 23551 (6th Cir. Tenn. 1997). 

In determining when the cause of action 
accrues under 42 U.S.C. § 1983, the court 
should look to what event should have alerted 
the typical lay person to protect the person’s 
rights. Hughes v. Vanderbilt Univ., 215 F.3d 
543, 2000 FED App. 193P, 2000 U.S. App. 
LEXIS 12297 (6th Cir. Tenn. 2000). 

Federal courts have traditionally applied a 
one year statute of limitations to all 42 U.S.C. 
§ 1981 claims arising in Tennessee. Coleman v. 
Shoney’s, Inc., 145 F. Supp. 2d 934, 2001 U.S. 
Dist. LEXIS 13034 (W.D. Tenn. 2001). 

District court properly granted summary 
judgment under Fed. R. Civ. P. 56 in favor of the 
government and certain private contractors in 
an action by two groups of plaintiffs alleging 
personal injuries and civil rights claims arising 
from the operation of the nuclear weapons 
manufacturing and research facilities that the 
government established in the Oak Ridge Res- 
ervation, Tennessee, as part of the Manhattan 
Project in 1942; the one-year statute of limita- 
tions under T.C.A. § 28-3-104(a)(1) and (3) had 
run on plaintiffs’ claims because extensive 
news coverage of a government study gave 
plaintiffs’ constructive notice of potential 
claims; further, the equal protection and due 
process clauses of U.S. Const. amends. V and 
XIV did not afford the relief sought by plaintiffs 
under 42 U.S.C. § 1983, because the contrac- 
tors had no affirmative duty to eliminate the 
current effects of past discrimination by gov- 
ernmental entities and there was no allegation 
that the contractors initiated the segregation in 
the 1940’s. Ball v. Union Carbide Corp., 376 
F.3d 554, 2004 FED App. 229P, 2004 U.S. App. 
LEXIS 14572 (6th Cir. Tenn. 2004). 

Landowners’ claims under 42 U.S.C. §§ 1983 
and 1982 against a city for denial of access to 
the city’s water and sewer system were barred 
by the applicable one-year statute of limita- 
tions pursuant to T.C.A. § 28-3-104(a)(3). 
Middlebrook v. City of Bartlett, 341 F. Supp. 2d 
950, 2003 U.S. Dist. LEXIS 26127 (W.D. Tenn. 
2003), aff'd, 103 Fed. Appx. 560, 2004 U.S. App. 
LEXIS 11669 (2004). 

Partial summary judgment was granted to a 
college chancellor on civil rights claims by for- 
mer faculty members because, since the origi- 
nal and first amended complaints stated that 
the chancellor was being sued in his official 
capacity only, he had no reason to know that he 
might have faced liability individually until the 
second amended complaint had been filed, after 
the statute of limitations under T.C.A. § 28-3- 
104 had expired and well after the 120-day 
period set forth in Fed. R. Civ. P. 4(m) for 
service and summons of the original complaint; 
thus, the amended complaint suing the chan- 
cellor in his individual capacity did not relate 
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back under Fed. R. Civ. P. 15(c)(3). Ling v. 
Herrod, 445 F. Supp. 2d 892, 2006 U.S. Dist. 
LEXIS 53997 (W.D. Tenn. 2006). 

Court dismissed a mother’s claims under 42 
U.S.C. § 1983 as they were time-barred by the 
one-year limitation period set forth in T.C.A. 
§ 28-3-104(a)(3); the mother did not file suit 
until nearly two years after the mother’s child 
was taken from her, and one year after the 
statute of limitations expired. Jackson v. Nix, 
477 F. Supp. 2d 918, 2007 U.S. Dist. LEXIS 
8219 (M.D. Tenn. 2007). 

In a 42 U.S.C. § 1983 case in which the 
applicable one-year statute of limitations under 
T.C.A. § 28-3-104(a) had passed and the indi- 
vidual had not yet identified the John and Jane 
Doe defendants and she had clearly failed to 
serve them within the 120-day limitations pe- 
riod in Fed. R. Civ. P. 4(m), the dismissal of the 
claims against the unknown defendants was 
with prejudice. Campbell v. Anderson County, 
695 F. Supp. 2d 764, 2010 U.S. Dist. LEXIS 
10659 (E.D. Tenn. Feb. 8, 2010). 

Death row prisoner’s § 1983 challenge to 
lethal injection protocol under T.C.A. § 40-23- 
114 as violative of the eighth amendment was 
time-barred under the one-year limitations pe- 
riod of T.C.A. § 28-3-104 because the time had 
expired under either the date lethal injection 
was established as a method of execution or the 
date when that method was established as the 
state’s presumptive method of execution. West 
v. Ray, 401 Fed. Appx. 72, F.3d , 2010 
FED App. 688N, 2010 U.S. App. LEXIS 23043, 
2010 Fed App. 688N (6th Cir. Nov. 4, 2010). 

In a case in which a number of deputies 
appealed a district court's Fed. R. Civ. P. 
12(b)(6) dismissal of the 42 U.S.C. § 1983 com- 
plaint against a county, alleging that the 
county violated Shelby County, Tenn. Code 
§ 12-44, as time-barred, in regards to their 
automatic reinstatement theory of liability, the 
complaint left unclear the timing of the coun- 
tys announcement that the deputies would 
have to participate in the promotions process 
along with everyone else in order to obtain a 
sergeant position. Given the Rule 12(b)(6) stage 
of the case, the deputies deserved limited dis- 
covery on at least two points: (1) when and how 
the county informed the deputies they would 
have to participate in the promotions process 
and the nature of the notice and (2) the timing 
of the promotions posting. Hebron v. Shelby 
County Gov’t, 406 Fed. Appx. 28, 2010, 2010 
FED App. 782N (6th Cir.), U.S. App. LEXIS 
26028 (6th Cir. Dec. 22, 2010). 

In a case in which a number of deputies 
appealed a district court’s Fed. R. Civ. P. 
12(b)(6) dismissal of the 42 U.S.C. § 1983 com- 
plaint against a county, alleging that the 
county violated Shelby County, Tenn. Code 
§ 12-44, as time-barred, the district court did 
not discuss the deputies’ priority theory be- 
cause they did not actively pursue it. Nonethe- 
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less, the theory appeared on the face of the 
complaint, it stated a plausible concept of liabil- 
ity, and it was quite possible that the theory of 
recovery was not time-barred. Hebron v. Shelby 
County Gov’t, 406 Fed. Appx. 28, 2010, 2010 
FED App. 782N (6th Cir.), U.S. App. LEXIS 
26028 (6th Cir. Dec. 22, 2010). 

Trial court should not have dismissed a civil 
rights case based on the one-year limitations 
period under state law because the complaint 
sufficiently alleged post-contract formation con- 
duct, and the four year statute of limitations for 
federal law applied instead. Neither the parol 
evidence rule nor the statute of frauds was 
applicable in this case since an action for dis- 
crimination under federal law generally 
sounded in tort. Belton v. City of Memphis, — 
S.W.3d —, 2016 Tenn. App. LEXIS 314 (Tenn. 
Ct. App. May 10, 2016). 


61. Intentional Infliction of Emotional 
Distress. 

The trial court properly held that the plain- 
tiff postal worker’s claim for intentional inflic- 
tion of emotional distress was governed by the 
one-year statute of limitations prescribed by 
this section. Harvey v. Martin, 714 F.2d 650, 
1983 U.S. App. LEXIS 24929 (6th Cir. Tenn. 
1983). 

Court erred in permitting plaintiffs to assert 
a claim for emotional distress because the com- 
plaint was time-barred since they filed suit well 
after the one-year statute of limitations for 
emotional distress had elapsed. Whaley v. Per- 
kins, — S.W.3d —, 2005 Tenn. App. LEXIS 431 
(Tenn. Ct. App. July 21, 2005), affd in part, 
revd in part, 197 S.W.3d 665, 2006 Tenn. 
LEXIS 609 (Tenn. 2006). 


62. Veteran’s Preference Act. 

A private right of action under the Veteran’s 
Preference Act, as made applicable to United 
States employees in 5 U.S.C. § 3551, is not 
subject to the one-year statute of limitations of 
this section, because the most nearly applicable 
federal statute specifically rejects state stat- 
utes of limitations, and therefore, any limita- 
tion upon a right to sue is governed by the 
equitable doctrine of laches; to apply state 
statutes of limitation to federal employees 
while state and private employees are ex- 
pressly free of them would produce an anoma- 
lous result which Congress could not have in- 
tended. Stevens v. Tennessee Valley Auth., 712 
F.2d 1047, 1983 U.S. App. LEXIS 25856 (6th 
Cir. Tenn. 1983). 


63. Noncompliance with Limitations Pe- 
riod. 

If the failure to comply with a limitations 
period appears on the face of the complaint, 
that defect may be raised by a motion to dis- 
miss. Jenkins v. Carruth, 583 F. Supp. 613, 
1982 U.S. Dist. LEXIS 17646 (E.D. Tenn. 1982), 
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affd without opinion, 734 F.2d 14, 1984 U.S. 
App. LEXIS 14413 (6th Cir. Tenn. 1984). 

Failure to comply with Administrative Proce- 
dures Act (title 4, chapter 5) did not toll the 
statute of limitations; the proper remedy was to 
file a complaint with the district court to force 
compliance with the Administrative Procedure 
Act (§ 4-5-101 et seq.). Kessler v. Board of 
Regents, 738 F.2d 751, 1984 U.S. App. LEXIS 
20625 (6th Cir. Tenn. 1984). 


64. Mental Anguish. 

This section includes actions for mental an- 
guish, regardless of the nature of the wrong 
which produced the injury. Whitsey v. William- 
son County Bank, 700 S.W.2d 562, 1985 Tenn. 
App. LEXIS 3074 (Tenn. Ct. App. 1985). 


65. Retaliatory Discharge. 

A claim for damages for retaliatory discharge 
is not a part of a workers’ compensation claim, 
but is a separate tort action. Van Cleave v. 
McKee Baking Co., 712 S.W.2d 94, 1986 Tenn. 
LEXIS 757 (Tenn. 1986). 

A claim for damages for retaliatory discharge 
is a tort action and cannot be joined with a 
workers’ compensation claim. Smith v. Lincoln 
Brass Works, Inc., 712 S.W.2d 470, 1986 Tenn. 
LEXIS 759 (Tenn. 1986). 

A retaliatory discharge claim is for injuries 
personal to an employee, so that the one-year 
statute of limitations applies. Headrick v. 
Union Carbide Corp. (Linde Div.), 825 S.W.2d 
424, 1991 Tenn. App. LEXIS 584 (Tenn. Ct. 
App. 1991), appeal denied, 1992 Tenn. LEXIS 
230 (Tenn. Mar. 9, 1992). 

The one-year limitations period for claims of 
discriminatory practice and retaliatory dis- 
charge commenced when plaintiff received oral 
notice of defendant’s decision to terminate his 
contract, not from the date he was provided 
written notice of the decision in accordance 
with his employment agreement. Weber v. Mo- 
ses, 938 S.W.2d 387, 1996 Tenn. LEXIS 810 
(Tenn. 1996). 


66. Bankruptcy. 

The one-year limitations period of this sec- 
tion can be extended by two years under § 108 
of the Bankruptcy Code if the debtor files for 
bankruptcy before the one-year period has ex- 
pired. In re Southern Industrial Banking Corp., 
126 B.R. 294, 1991 U.S. Dist. LEXIS 3722 (E.D. 
Tenn. 1991). 


67. Breach of Warranty. 

Actions for personal injury resulting from a 
breach of warranty are controlled by § 47-2- 
725, not this section. Turner v. Aldor Co. of 
Nashville, Inc., 827 S.W.2d 318, 1991 Tenn. 
App. LEXIS 911 (Tenn. Ct. App. 1991). 


68. Stay of Operation. 

A state may be liable for a continuing viola- 
tion of federal law, thereby staying the opera- 
tion of the applicable statute of limitations. 
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Chaudhuri v. Tennessee, 767 F. Supp. 860, 1991 
U.S. Dist. LEXIS 10332 (M.D. Tenn. 1991). 


69. False Light Invasion of Privacy. 

False light invasion of privacy claim, where 
the publicity was in written form, is governed 
by T.C.A. § 28-3-104(a)(1); if the publicity was 
in spoken form, the claim is governed by T.C.A. 
§ 28-3-103. West v. Media Gen. Convergence, 
Inc., 53 S.W.3d 640, 2001 Tenn. LEXIS 620 
(Tenn. 2001). 


70. Tolling. 

Appellate court erred by dismissing appel- 
lant’s claims under Tenn. R. Civ. P. 12.02(6) on 
statute of limitations grounds because it was 
premature, as the decisions regarding the dio- 
cese’s alleged fraudulent concealment of its 
knowledge of and responsibility for the priest’s 
alleged sexual abuse of appellant and appel- 
lant’s diligence in pursuing his claims against 
the diocese required further development of the 
facts through discovery. There was no dispute 
that appellant’s 18th birthday occurred on Au- 
gust 18, 1978 and that in accordance with 
T.C.A. § 28-1-106 he had one year from that 
date to file suit; there was also no dispute that 
appellant did not sue the church diocese until 
almost 29 years after the statute of limitations 
would have expired. Redwing v. Catholic 
Bishop for the Diocese of Memphis, 363 S.W.3d 
436, 2012 Tenn. LEXIS 143 (Tenn. Feb. 27, 
2012). 

Partnerships’ legal malpractice claims 
against a lawyer, the lawyer’s professional lim- 
ited liability company, and a law firm survived 
a motion to dismiss pursuant to the statute of 
limitations in former T.C.A. § 28-3-104(a)(2) 
Inow § 28-3-104(c)] because, applying the dis- 
covery rule, it was not shown that the partner- 
ships knew, or should have known, about any 
alleged wrongdoing by the lawyer, the lawyer’s 
professional limited liability company, and the 
law firm. PNC Multifamily Capital Institu- 
tional Fund XXVI Ltd. P’ship v. Bluff City 
Cmty. Dev. Corp., 387 S.W.3d 525, 2012 Tenn. 
App. LEXIS 288 (Tenn. Ct. App. May 4, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
680 (Tenn. Sept. 19, 2012). 

42 U.S.C. § 1983 and state wrongful death 
claims arising from a utility company’s denial 
of services, which allegedly resulted in a dece- 
dent’s death, were not filed within the appli- 
cable one-year limitations period; however, 
there was a factual dispute as to whether the 
decedent was of “unsound mind” under the 
version of the tolling statute in effect at the 
time, as there was evidence that the decedent 
was mentally disabled, illiterate, and unable to 
care for himself without help. Johnson v. Mem- 
phis Light Gas & Water Div., 777 F.3d 838, 2015 
U.S. App. LEXIS 1935, 2015 FED App. 23P (6th 
Cir. Feb. 6, 2015). 


595 


LIMITATION OF ACTIONS OTHER THAN REAL 


28-3-105 


28-3-105. Property tort actions — Statutory liabilities. 


The following actions shall be commenced within three (3) years from the 


accruing of the cause of action: 


(1) Actions for injuries to personal or real property; 

(2) Actions for the detention or conversion of personal property; and 

(3) Civil actions based upon the alleged violation of any federal or state 
statute creating monetary liability for personal services rendered, or liqui- 
dated damages or other recovery therefor, when no other time of limitation 
is fixed by the statute creating such liability. 


History. 

Code 1858, § 2773 (deriv. Acts 1715, ch. 27, 
§ 5); Shan., § 4470; Code 1932, § 8598; Acts 
1945, ch. 180, § 1; mod. C. Supp. 1950, § 8598; 
modified; T.C.A. (orig. ed.), § 28-305; Acts 1989, 
Chea Lies a: 


Cross-References. 

Common law tort action of alienation of af- 
fections abolished, § 36-3-701. 

Presumption of ownership from possession of 
personal property, § 66-3-103. 


Section to Section References. 
This section is referred to in § 29-28-1038. 


Textbooks. 

Gibson’s Suitsin Chancery (7th ed., Inman), 
“Baws 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
counts and Accounting, § 15; 4 Tenn. Juris., 
Automobiles, § 36; 4 Tenn. Juris., Bailments, 
§ 17; 10 Tenn. Juris., Election of Remedies, 
§ 2; 13 Tenn. Juris., Fraudulent and Voluntary 
Conveyances, § 47; 17 Tenn. Juris., Labor, 
§ 16; 18 Tenn. Juris., Limitations of Actions, 
SS 215217, 202719404920, Tenn Juris. 
Nuisances, § 33; 24 Tenn. Juris., Trademarks, 
Trade Names and Unfair Competition, § 4. 


Law Reviews. 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
593. 

Attorney and Client — Negligence — Limi- 
tation of Action, 4 Tenn. L. Rev. 507. 

Civil Procedure — Pero’s Steak & Spaghetti 
House v. Lee: Tennessee Declines to Extend the 
Discovery Rule to Claims of Converted Nego- 
tiable Instruments, 34 U. Mem. L. Rev. 475 
(2004). 

Contract — Tort — Breach of Duty Resulting 
in Property Damage — Limitation of Action, 34 
Tenn. L. Rev. 297. 

Contracts and Sales Law in Tennessee: A 
Survey and Commentary: III. Sales (John A. 
Sebert, Jr.), 45 Tenn. L. Rev. 391. 

Counterclaims and Statutes of Limitations 
— A Critical Commentary on Present Tennes- 


see Law (John L. Sobieski, Jr.), 42 Tenn. L. Rev. 
Zo ie 

Critical Survey of Developments in Tennes- 
see Family Law in 1976-77, II. Alienation of 
Affections (Neil P. Cohen), 45 Tenn. L. Rev. 429. 


Domestic Relations — Alienation of Affec- 
tions — Statute of Limitations, 23 Tenn. L. Rev. 
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20. — —Actions by State. 
21. — —Bailments. 
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23. ——Change in Street Grade. 
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and Owner. 

33. ——-—Recaption. 

34. ——Infants. 

35. ——Life Tenant. 

36. — —Purchaser. 

37. ——Stock. 

38. ——Successive Possessions. 

39. ——Joint Holders. 


40. Election of Remedies. 

41. Conversion. 

42. —Suits. 

43. Possession of Mortgagor. 

44. Possession of Mortgagee. 

45. Property in Custody. 

46. Statutory Actions. 

47. Alienation of Affections. 

48. Statutory Violations. 

49. Accrual of Action. 

50. Actions Against Personal Representatives. 
51. Real Estate Improvement Defects. 


52. Contribution and Indemnification. 

53. Determination of Applicable Statute of 
Limitations. 

54. Concealment of Cause of Action. 

55. Fraudulent Inducement to Contract. 

56. Laches. 

57. Inducement to Breach Contract. 

58. Economic Duress. 

59. Tolling for Members of a Class. 

60. Tolling of Statute. 

61. Confiscated Property. 

62. Injuries of Employees. 


1. Relationship With Other Statutes. 

T.C.A. § 28-3-202 is a statute of repose which 
is entirely unrelated to the accrual of any cause 
of action, since it begins to run on the date of 
substantial completion as opposed to the date of 
injury or damage; the dates of injury and dis- 
covery do not matter to this statute of repose 
which establishes a ceiling beyond which the 
cause of action cannot exist from the date of 
substantial completion. Therefore, the tradi- 
tional three-year statute of limitations for in- 
jury to property found at T.C.A. § 28-3-105, 
cannot extend the existence of a cause of action 
outside the ceiling superimposed by T:C.A. 
§ 28-3-202. Caldwell v. Pom Props., 310 S.W.3d 
818, 2009 Tenn. App. LEXIS 654 (Tenn. Ct. 
App. Sept. 29, 2009), appeal denied, Caldwell v. 
PBM Props., — S.W.3d —, 2010 Tenn. LEXIS 
428 (Tenn. Mar. 15, 2010). 


2. Property Tort Actions. 

Where a suit for the recovery of personal 
property has been commenced within the three 
years, but has abated by the death of the 
plaintiff, a new suit may be commenced within 
one year thereafter. But if the new suit is 
brought after that time, though within a year 
from the suggestion of his death and the record 
of abatement made, it is too late. Norment v. 
Smith, 20 Tenn. 46, 1839 Tenn. LEXIS 8 (1839); 
Anderson v. Bedford, 44 Tenn. 464, 1867 Tenn. 
LEXIS 70 (1867); Stuber v. Louisville & N. R. 
Co., 113 Tenn. 305, 87 S.W. 411, 1904 Tenn. 
LEXIS 28 (1904). 

The word “actions” as used in this section 
does not refer to the form of remedial procedure 
for recovery of damages for injuries to personal 
or real property but to the subject matter. 
Pinkerton & Laws Co. v. Nashville Flying Ser- 
vice, Inc., 218 Tenn. 252, 402 S.W.2d 861, 1966 
Tenn. LEXIS 562 (1966); Williams v. Thomp- 
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son, 223 Tenn. 170, 443 S.W.2d 447, 1969 Tenn. 
LEXIS 400 (1969). 

Whether an action for recovery of damages 
for injury to personal or real property results 
from a breach of contract or from a tort is 
immaterial and the limitation of this section 
applies. Williams v. Thompson, 223 Tenn. 170, 
443 §.W.2d 447, 1969 Tenn. LEXIS 400 (1969); 
Kirby Farms Homeowners Asso. v. Citicorp, 773 
S.W.2d 249, 1989 Tenn. App. LEXIS 194 (Tenn. 
Ct. App. 1989). 

The limitation of § 47-2-725 controls all ac- 
tions wherein a breach of warranty of contract 
of sale of goods is alleged, irrespective of 
whether the damages sought are for personal 
injuries or injuries to property, while § 28-3- 
104 controls actions for personal injuries and 
this section controls actions for injuries to prop- 
erty where such actions are based on common 
law negligence or strict liability in the sale of 
goods. Layman v. Keller Ladders, Inc., 224 
Tenn. 396, 455 S.W.2d 594, 1970 Tenn. LEXIS 
338 (1970); McCroskey v. Bryant Air Condition- 
ing Co., 524 S.W.2d 487, 1975 Tenn. LEXIS 668 
(Tenn. 1975). 

When the damages for which recovery is 
sought represent the cost of repair or the re- 
placement cost of property and such accrued 
damages are the result of negligent acts, the 
action is for damage to property and covered by 
this section. Kirby Farms Homeowners Asso. v. 
Citicorp, 773 S.W.2d 249, 1989 Tenn. App. 
LEXIS 194 (Tenn. Ct. App. 1989). 

In a real property dispute, because plaintiffs’ 
claim for damages for emotional distress was 
merely an element of their overall claim for 
damages for the injury to their property, and 
not a stand-alone cause of action, the three- 
year property tort statute of limitations ap- 
plied, and the court of appeals erred in holding 
that the one-year personal injury statute of 
limitations barred plaintiffs’ claim for damages 
for emotional distress. Whaley v. Perkins, 197 
S.W.3d 665, 2006 Tenn. LEXIS 609 (Tenn. 
2006). 


3. —Burden of Proof. 

Where the defendant in an action of detinue 
pleads the statute of limitations, and avers that 
the cause of action did not accrue within three 
years, and the plaintiff replies that the cause of 
action did accrue within three years, and ten- 
ders an issue to the contrary, the burden of 
proof lies upon the plaintiff to establish the 
cause of action, and the commencement of his 
suit within the statutory period as alleged in 
his replication. Lawrence v. Bridleman, 11 
Tenn. 496, 1832 Tenn. LEXIS 103 (1832). 

One who relies on this section must show the 
character of his possession by clear and positive 
testimony. O’Brien v. Waggoner, 20 Tenn. App. 
145, 96 S.W.2d 170, 1936 Tenn. App. LEXIS 11 
(Tenn. Ct. App. 1936). 

Plaintiff has the burden of proof at trial to 
show that neither the statute of limitations nor 
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the statute of repose bars property damage and 
warranty claims where plaintiff seeks to avoid 
the defendants’ assertion of affirmative de- 
fense. Electric Power Bd. v. Westinghouse Elec. 
Corp., 716 F. Supp. 1069, 1988 U.S. Dist. 
LEXIS 17127 (E.D. Tenn. 1988). 


4, —Right of Action. 


5. ——Joint Right. 

Where a joint right of action accrues to in- 
fants and adults, and the adults, whether one 
or more, are under no disability when the cause 
of action accrues, and have not disabled them- 
selves, by estoppel or otherwise, to sue, the 
action will be barred as to all (including the 
infants) when barred as to the adult or adults. 
Barrow’s Lessee v. Nave, 10 Tenn. 227, 1828 
Tenn. LEXIS 5 (1828); Shute v. Wade, 13 Tenn. 
1, 1833 Tenn. LEXIS 103 (1833); Wells v. Rag- 
land, 31 Tenn. 501, 1852 Tenn. LEXIS 149 
(Tenn. Apr. 1852); Morgan v. Reed, 39 Tenn. 
276, 1858 Tenn. LEXIS 298 (1858). 

Where a joint right of action accrues to in- 
fants for the recovery of personalty or for the 
recovery of damages for its conversion, the 
statute will not begin to run against them until 
the youngest shall have come of age; and they 
may commence their suit within three years 
thereafter. Shute v. Wade, 13 Tenn. 1, 1833 
Tenn. LEXIS 103 (1833); Stevens v. Bomar, 28 
Tenn. 546, 1848 Tenn. LEXIS 120 (1848); Wells 
v. Ragland, 31 Tenn. 501, 1852 Tenn. LEXIS 
149 (Tenn. Apr. 1852); Aikin v. Smith, 33 Tenn. 
304, 1853 Tenn. LEXIS 46 (1853); Hobbs v. 
Ballard, 37 Tenn. 395, 1858 Tenn. LEXIS 24 
(1858); Morgan v. Reed, 39 Tenn. 276, 1858 
Tenn. LEXIS 293 (1858); Parker v. Hall, 39 
Tenn. 641, 1859 Tenn. LEXIS 294 (Tenn. Apr. 
1859); Belote v. White, 39 Tenn. 703, 1859 Tenn. 
LEXIS 305 (1859); Bearden v. Taylor, 42 Tenn. 
134, 1865 Tenn. LEXIS 30 (1865). 

Where, after a joint right of action accrues to 
infants and adults, a sale of their interest 
therein by one or more of the adults, who are 
under no legal disability, operates as a sever- 
ance of the joint interest, and leaves the parties 
under disability of infancy at liberty to sue 
separately, as if there had never existed any 
unity of title or of interest between them and 
the other joint owners; and the statute of limi- 
tations will not bar the right of such infants, 
until after three years from the removal of the 
disability as to all of them. Morgan v. Reed, 39 
Tenn. 276, 1858 Tenn. LEXIS 293 (1858). 

Where the right of personal property is in 
distributees living together as one family, and 
all exercising acts of ownership over the same, 
consistent with the title, the statute of limita- 
tions will not bar the right of either of them. 
Summers v. Wilson, 42 Tenn. 469, 1865 Tenn. 
LEXIS 89 (1865). 


6. — —Trustee and Beneficiary. 
Where trust instrument recited that property 
was held in trust for one until his son married 
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or reached age of 21 and property covered by 
the instrument was transferred to defendant, 
the cause of action in favor of trustee for recov- 
ery of the property did not accrue until there 
was a possessor claiming property as his own 
after cestui married or reached age of 21. Cole- 
son v. Blanton, 4 Tenn. 152, 1816 Tenn. LEXIS 
44 (1816). 

Whenever the trustee, having the legal title 
to personalty, with the right, power, and capac- 
ity to sue, neglects to sue until he is barred by 
the statute, the beneficiary is likewise barred, 
though under legal disability. Williams v. Otey, 
27 Tenn. 563, 1847 Tenn. LEXIS 133 (1847); 
Smith v. Thompson, 32 Tenn. 386, 1852 Tenn. 
LEXIS 89 (1852); Aikin v. Smith, 33 Tenn. 304, 
1853 Tenn. LEXIS 46 (1853); Goss v. Singleton, 
39 Tenn. 67, 1858 Tenn. LEXIS 254 (Tenn. Dec. 
1858); Porter v. Greer, 41 Tenn. 564, 1860 Tenn. 
LEXIS 109 (1860); Woodward v. Boro, 84 Tenn. 
678, 1886 Tenn. LEXIS 155 (1886); Henley v. 
Robb, 86 Tenn. 474, 7 S.W. 190, 1887 Tenn. 
LEXIS 65 (1888); Harris v. Smith, 98 Tenn. 286, 
39 S.W. 348, 1896 Tenn. LEXIS 223 (1897). 

Bar of the trustee operates to bar the benefi- 
ciary, though he is under disability, except as to 
remaindermen cestui que trustent. Smith v. 
Thompson, 32 Tenn. 386, 1852 Tenn. LEXIS 89 
(1852); Aikin v. Smith, 33 Tenn. 304, 1853 Tenn. 
LEXIS 46 (1853); Glascock v. Tate, 107 Tenn. 
486, 64 S.W. 715, 1901 Tenn. LEXIS 96 (1901); 
Temple v. Ferguson, 110 Tenn. 84, 72 S.W. 455, 
1902 Tenn. LEXIS 41, 100 Am. St. Rep. 791 
(1902). 


7. ——Rights of Infants. 

Where personal property was taken with 
adverse possession while the complainant was 
an infant, and she afterwards, and while yet an 
infant, intermarried with her cocomplainant, 
and more than three years elapsed after she 
came of age before suit was brought, the bar of 
the statute of limitations had attached, for 
cumulative or supervenient disabilities will not 
be allowed to make the statute of limitations 
inoperative. M’Donald v. Johns, 12 Tenn. 257, 
12 Tenn. 258, 1833 Tenn. LEXIS 59 (1833); 
Lancaster v. Lancaster, 81 Tenn. 126, 1884 
Tenn. LEXIS 12 (1884). 

A father’s gift to his infant child is valid; and 
the possession of the father, as natural guard- 
ian of the child, inures to the benefit of the 
child. Williams v. Walton, 16 Tenn. 387, 1835 
Tenn. LEXIS 92 (1835). 

Where the father’s possession of personalty, 
whether the possession be held for himself or 
for his daughter, if held adversely to the claim 
of a third party, the title of such third party will 
be thereby extinguished. McKissick v. McKiss- 
ick, 25 Tenn. 75, 1845 Tenn. LEXIS 26 (1845). 

Where a mother, free from all disability, ac- 
tually delivered the possession of personalty to 
her children as a gift, to hold as their property, 
respectively, subject to a conditional right of 
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use during her life, which she never asserted, 
and the donees severally held the property from 
the time of the gift, as their absolute property, 
with the knowledge of the donor, the statute of 
limitations probably began to run against her 
from the moment the possession of the property 
was delivered to the donees; and, where she 
thereafter procured another to become the ab- 
solute purchaser of such property who took 
possession and held the same as his own, the 
statute certainly commenced running against 
the donor from that time. Johnson v. Johnson, 
41 Tenn. 626, 1860 Tenn. LEXIS 116 (1860). 


8. — —Title to Personalty. 

Title to personalty may be perfected by pos- 
session under a will probated in common form, 
and such title will not be divested by a subse- 
quent setting aside of the will upon an issue of 
devisavit vel non. Rogers v. Winton, 21 Tenn. 
178, 1840 Tenn. LEXIS 61 (1840); Brown v. 
Brown, 82 Tenn. 253, 1884 Tenn. LEXIS 125, 52 
Am. Rep. 169 (1884); Reaves v. Hager, 101 
Tenn. 712, 50 S.W. 760, 1898 Tenn. LEXIS 128 
(1899). 

A mere life or particular estate in personalty 
cannot be created out of an absolute estate in 
personalty by possession under a claim of such 
life or particular estate by gift thereof from the 
absolute owner, admitted by the claimant to be 
the owner of the remainder or reversionary 
interest in such property. Turner v. Turner, 34 
Tenn. 27, 1854 Tenn. LEXIS 6 (1854); Bradford 
v. Caldwell, 39 Tenn. 496, 1859 Tenn. LEXIS 
259 (1859). 


9. — —Constructive Possession. 

The possession is constructive when the 
property rightfully belongs to one, but is in the 
actual custody and possession of no one; or 
when it is in the care and custody of a servant, 
agent, overseer, borrower, a bailee for carriage 
or other services, or the like. Collomb v. Taylor, 
28 Tenn. 689, 1849 Tenn. LEXIS 108 (1849). 


10. —Actions Within Statute. 

The statute applies to actions relating to 
injuries to personal property and for conversion 
thereof, but actions for the value of personal 
property are under the six years’ statute. Kirk- 
man v. Phillips’s Heirs, 54 Tenn. 222, 1872 
Tenn. LEXIS 38 (1872); Bodne v. Austin, 156 
Tenn. 353, 2 S.W.2d 100, 1927 Tenn. LEXIS 
128, 62 A.L.R. 1410 (1928), superseded by stat- 
ute as stated in, Stanbury v. Bacardi, 953 
S.W.2d 671, 1997 Tenn. LEXIS 498 (Tenn. 
19977). 

Action against aviation service company for 
damages to airplane because of failure to oil a 
device on plane in accordance with contract 
sounded in tort so that the three year limitation 
of § 28-3-105 for damages to real and personal 
property was applicable rather than the six 
year limitation of § 28-3-109 for actions on 
contracts not otherwise expressly provided for. 
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Pinkerton & Laws Co. v. Nashville Flying Ser- 
vice, Inc., 218 Tenn. 252, 402 S.W.2d 861, 1966 
Tenn. LEXIS 562 (1966). 

Action by purchasers of residence against 
builder and seller for defects in the building 
was an action for property damages under 
§ 28-3-105 rather than an action under § 28- 
3-109 relating to contracts not otherwise cov- 
ered even though purchaser alleged breach of 
implied warranty in contract of sale. Williams 
v. Thompson, 223 Tenn. 170, 443 S.W.2d 447, 
1969 Tenn. LEXIS 400 (1969). 

Conspiracy is a tort and subject to the three 
year limitation of this section. Budget Rent-A- 
Car, Inc. v. Car Services, Inc., 225 Tenn. 342, 
469 S.W.2d 360, 1971 Tenn. LEXIS 348 (1971). 

Where last alleged overt act in suit alleging 
conspiracy to force complainants to sell their 
business occurred more than six years before 
suit was filed, action was barred by the limita- 
tion of this section. Budget Rent-A-Car, Inc. v. 
Car Services, Inc., 225 Tenn. 342, 469 S.W.2d 
360, 1971 Tenn. LEXIS 348 (1971). 

In class action brought by female employees 
against employer for judicial enforcement of 
civil rights, court held that the statute of limi- 
tations which governed action was this section 
rather than § 28-3-109 which excludes actions 
on contract. Trivett v. Tri-State Container 
Corp., 368 F. Supp. 137, 1973 U.S. Dist. LEXIS 
11199 (E.D. Tenn. 1973). 

The application of any particular statute of 
limitations is governed by the gravamen of the 
action as determined by the basis of the 
claimed damages; and a suit for inconvenience 
and loss of enjoyment of a home resulting from 
faulty construction of a septic system was ba- 
sically a suit for injury to property and was 
barred by the three years statute of limitations 
and not a suit for personal injuries falling 
under § 28-3-104. Swauger v. Haury & Smith 
Contractors, Inc., 512 S.W.2d 261, 1974 Tenn. 
LEXIS 477 (Tenn. 1974). 

Where plaintiff brought an action for deceit 
based on alleged fraudulent representations 
said to have induced the sale of stock for less 
than its value, his action was grounded in tort 
and the three-year statute of limitations ap- 
plied. Vance v. Schulder, 547 S.W.2d 927, 1977 
Tenn. LEXIS 573 (Tenn. 1977). 

An attorney whose dismissal was induced by 
fraudulent misrepresentations made to the at- 
torney’s client, an accident victim, by an in- 
surer, was wrongfully deprived of money by the 
insurer’s action and thus suffered injury to his 
personal property within the contemplation of 
this section. Edwards v. Travelers Ins. of Hart- 
ford, 563 F.2d 105, 1977 U.S. App. LEXIS 11251 
(6th Cir. Tenn. 1977). 

This section provided the applicable limita- 
tions period where defendant insurer had 
fraudulently induced an accident victim to ac- 
cept a settlement and the victim was seeking to 
recover damages for fraud, misrepresentation 
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and deceit. Edwards v. Travelers Ins. of Hart- 
ford, 563 F.2d 105, 1977 U.S. App. LEXIS 11251 
(6th Cir. Tenn. 1977). 

Where the damages for which recovery is 
sought represent the cost of repair or the re- 
placement cost of property entrusted to another 
for the performance of a service and such ac- 
crued damages are the result of negligent acts, 
the action is for damage to property and cov- 
ered by this section. Harvest Corp. v. Ernst & 
Whinney, 610 S.W.2d 727, 1980 Tenn. App. 
LEXIS 417 (Tenn. Ct. App. 1980). 

The statute of limitations applicable to 
claims for breach of a union’s duty of fair 
representation is the three-year period afforded 
by this section. Headrick v. American Dist. Tel. 
Co., 526 F. Supp. 604, 1980 U.S. Dist. LEXIS 
17692 (E.D. Tenn. 1980). 

Action by union member against whom for 
breach of duty of fair representation and 
against his employer for breach of a collective 
bargaining agreement was an action in tort 
relating to an injury to property, plaintiffs 
interest in his job, governed by the statute of 
limitations in this section. Nevils v. McDowell 
Contractors, Inc., 522 F. Supp. 502, 1981 U.S. 
Dist. LEXIS 9829 (M.D. Tenn. 1981). 

Nuisance and restitution actions, in effect, 
are tort actions for injury to property, and so 
are subject to the three-year statute of limita- 
tions. Electric Power Bd. v. Monsanto Co., 879 
F.2d 1368, 1989 U.S. App. LEXIS 10141 (6th 
Cir. Tenn. 1989), rehearing denied, — F.2d —, 
1989 U.S. App. LEXIS 12611 (6th Cir. Aug. 17, 
1989), cert. denied, 493 U.S. 1022, 110 S. Ct. 
b24e 107 WeokKds 2do743, 1990. U.S. LEXIS. 72 
(1990). 

In an action by a bank’s conservator against 
the bank’s directors and officers, accounting 
firm, and the firm’s partners for breach of 
implied contract, breach of fiduciary duty, gross 
negligence, negligence, and negligence per se, 
losses from loans secured by liens on property, 
even if they were economic, were losses result- 
ing from loss to, or devaluation of, property and 
the statute of limitations established by this 
section applied. Resolution Trust Corp. v. Wood, 
870 F. Supp. 797, 1994 U.S. Dist. LEXIS 20199 
(W.D. Tenn. 1994). 

Plaintiffs action alleging loss of a business 
relationship and financial backing which led to 
the closing of his business dealt with business 
and property losses which were governed by 
this section, not the one-year statute of limita- 
tions of § 28-3-104. Collins v. Greene County 
Bank, 916 S.W.2d 941, 1995 Tenn. App. LEXIS 
704 (Tenn. Ct. App. 1995), appeal denied, 1996 
Tenn. LEXIS 160 (Tenn. Feb. 26, 1996). 

This statute applied to an action by minority 
shareholders against the majority shareholder 
alleging that proceeds from the sale of corpo- 
rate assets were unfairly distributed by the 
defendant. Mike v. Po Group, 9387 S.W.2d 790, 
1996 Tenn. LEXIS 529 (Tenn. 1996). 
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This statute does not bar a nuisance claim 
based on periodic heavy flooding because when 
a nuisance is temporary and continuous in 
nature, the very continuation of the nuisance is 
a new offense entitling the plaintiff to recover 
damages within the applicable limitations pe- 
riod, even though the nuisance has existed 
longer than that limitations period. Chrisman 
v. Hill Home Dev., 978 S.W.2d 535, 1998 Tenn. 
LEXIS 607 (Tenn. 1998). 


11. — —Civil Rights. 

In civil rights action challenging the state’s 
forfeiture of a vehicle for alleged use to trans- 
port marijuana seeds, § 28-3-104(a) is the ap- 
plicable statute of limitations since the plain- 
tiffs claim is most analagous to a personal 
injury claim, rather than one for property dam- 
age. Hill v. Tennessee, 868 F. Supp. 221, 1994 
U.S. Dist. LEXIS 16871 (M.D. Tenn. 1994). 


12. — —Liens. 

Where the security for a debt is a lien upon 
property, real or personal, the lien is not im- 
paired by the running of the statute of limita- 
tions upon the debt. Montgomery v. Wolfe, 176 
Tenn. 462, 143 S.W.2d 717, 1940 Tenn. LEXIS 
87 (1940). 


13. — —Fraud. 

Three-year statute of limitations of this sec- 
tion, and not the six-year statute for breach of 
contract provided by § 28-3-109, applied to 
plaintiffs claim of fraud and breach of fiduciary 
duty arising out of failure to disclose the con- 
tents of an amendment to a songwriting con- 
tract, which plaintiff claimed deprived him of 
the full value of copyrighted songs. Keller v. 
Colgems-EMI Music, 924 S.W.2d 357, 1996 
Tenn. App. LEXIS 4 (Tenn. Ct. App. 1996). 

Ex-wife failed to file her claim for fraud 
within the statute of limitations because she 
would have known that the ex-husband failed 
to fulfill his promise to convey title to a resi- 
dence to her when the sale closed, which was 
six years before she filed her action. Haynes v. 
Bass, — S.W.3d —, 2016 Tenn. App. LEXIS 404 
(Tenn. Ct. App. June 9, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 777 (Tenn. Oct. 
21, 2016). 


14. ——Fraudulent Conveyances. 

The limitation in favor of a fraudulent 
vendee or donee begins to run as against the 
creditors of the fraudulent vendor or donor 
from the time when such creditors have a right 
of action to test the validity of such sale or gift, 
and they have such right when their debts 
become due. Ramsey v. Quillen, 73 Tenn. 184, 
1880 Tenn. LEXIS 109 (1880); Boro v. Hidell, 
122 Tenn. 80, 120 S.W. 961, 1909 Tenn. LEXIS 
4,135 Am. St. Rep. 857 (1909). 

The statutes of limitation are in operation 
against the surety of the fraudulent vendor or 
donor from the time possession is taken, though 
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the debt be not due, because the surety may in 
such case sue by attachment against the prop- 
erty so fraudulently sold or given by his princi- 
pal. McBee v. Bearden, 75 Tenn. 731, 1881 
Tenn. LEXIS 180 (1881); Howell v. Thompson, 
95 Tenn. 396, 32 S.W. 309, 1895 Tenn. LEXIS 
107 (1895); Boro v. Hidell, 122 Tenn. 80, 120 
S.W. 961, 1909 Tenn. LEXIS 4, 135 Am. St. Rep. 
857 (1909). ‘ 

A suit by a creditor to set aside as fraudulent 
a transfer of bank stock is within this statute. 
Howell v. Thompson, 95 Tenn. 396, 32 S.W. 309, 
1895 Tenn. LEXIS 107 (1895). 

The statute applicable to an action by a 
creditor against the grantee of his debtor to 
recover the value or proceeds of personalty 
fraudulently conveyed, and not to recover the 
specific property, is six years. Such creditors 
may, within three years, subject so much of the 
property as remains in the hands of the fraudu- 
lent vendee. German Bank v. Haller, 101 Tenn. 
83, 52 S.W. 807, 1898 Tenn. LEXIS 33 (1898); 
Dillard & C. Co. v. Smith, 105 Tenn. 372, 59 
S.W. 1010, 1900 Tenn. LEXIS 81 (1900). 

A judgment creditor’s fraudulent conveyance 
claim accrued when an allegedly fraudulent 
transfer was made by the debtor, not when the 
creditor’s judgment against the creditor be- 
came final; thus a transfer made more than 
three years before the creditor’s fraudulent 
conveyance suit was barred. United Nat'l Real 
Estate v. Thompson, 941 S.W.2d 58, 1996 Tenn. 
App. LEXIS 634 (Tenn. Ct. App. 1996). 


15. —Damages to Land. 

Where a railroad company constructed a 
ditch along its right-of-way and by its negli- 
gence allowed the ditch to fill up, thus causing 
a deposit of sand, gravel, and cinders to be 
made, a distinct right of action arose with each 
wrongful act in the overflow or submergence of 
plaintiffs lands; and the only damages recover- 
able were those caused by such deposits within 
the three year period, without consideration of 
the previous floodings and deposits, as to which 
the plaintiffs rights of action were barred. 
Cincinnati, N. O. & T. P. R. Co. v. Roddy, 132 
Tenn. 568, 179 S.W. 1438, 1915 Tenn. LEXIS 47, 
L.R.A. (n.s.) 1916E974 (1915). 

Action for damages to farm land of plaintiff 
as result of construction of dam in North Caro- 
lina by foreign corporation was not barred by 
three year limitation period where corporation 
was outside of state during portion of period 
and mere fact that it was doing business in the 
state at time of suit was not conclusive on issue. 
Tallassee Power Co. v. Clark, 77 F.2d 601, 1935 
U.S. App. LEXIS 4661 (6th Cir. Tenn. 1935). 

Where in an action to recover for the pollu- 
tion of gas wells, evidence showed that plaintiff 
had brought a former action on the same cause 
within the statutory period and that the action 
had been dismissed on a plea in abatement 
whereupon plaintiff within one year instituted 
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the present suit, action was not barred by the 
three year statute of limitations. Sinclair Re- 
fining Co. v. Bennett, 123 F.2d 884, 1941 U.S. 
App. LEXIS 2842 (6th Cir. Tenn. 1941). 

In action against gas company for damages 
based on allegation that gas company in con- 
structing pipeline left debris along sides of 
stream and changed natural drain of mountain 
resulting in flooding of plaintiffs land, the 
three year limitation of this section applied 
rather than the one year provision of § 29-16- 
124 where the property alleged to have been 
damaged was not taken by defendant or inten- 
tionally appropriated to its use and the damage 
in question was unanticipated by the parties. 
Donohue v. East Tennessee Natural Gas Co., 39 
Tenn. App. 438, 284 S.W.2d 692, 1955 Tenn. 
App. LEXIS 81 (Tenn. Ct. App. 1955). 

Where a public service corporation caused 
erosion of plaintiffs realty by releasing large 
amounts of water daily across his land, such 
amounted to the taking of a property right, the 
remedy for which would be action under § 29- 
16-123 with limitation as to time to sue for 
damages governed by § 29-16-124, not under 
this section. Murphy v. Raleigh Utility Dist., 
213 Tenn. 228, 373 S.W.2d 455, 1963 Tenn. 
LEXIS 482 (1963). 

A temporary nuisance is one which can be 
corrected with expenditure of time or money 
and hence is recurrent in nature so that dam- 
ages may be recovered from time to time, while 
a permanent nuisance is of such a nature as to 
be presumed to continue indefinitely and is at 
once productive of all the damages which can 
result therefrom so that the statute of limita- 
tion commences to run from the time of creation 
of the nuisance. Caldwell v. Knox Concrete 
Products, Inc., 54 Tenn. App. 393, 391 S.W.2d 5, 
1964 Tenn. App. LEXIS 159 (Tenn. Ct. App. 
1964). 

Question of whether nuisance from operation 
of cement plant adjacent to plaintiffs motel was 
permanent or temporary and consequently 
whether cause of action was barred, limitation 
of this section relating to damages to realty, 
was question of fact for jury. Caldwell v. Knox 
Concrete Products, Inc., 54 Tenn. App. 393, 391 
S.W.2d 5, 1964 Tenn. App. LEXIS 159 (Tenn. 
Ct. App. 1964). 

The statute of limitations does not begin to 
run against a cause of action for injury to the 
surface by removal of the lateral or subjacent 
support until some actual mischief has been 
done to it regardless of when the evacuating 
was done. Williams v. Southern R. Co., 57 Tenn. 
App. 215, 417 S.W.2d 573, 1966 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. 1966). 

Where damages to plaintiffs land from 
earthslide resulted from evacuation by defen- 
dant railroad company on its own land and 
there was no showing that defendant ever en- 
tered or encroached on plaintiffs land, inten- 
tionally appropriated it or materially interfered 
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with its use, there was no “taking” of plaintiffs 
land within the meaning of the eminent domain 
statutes and three year general statute of limi- 
tations in § 28-3-105 covering damages to real 
property governed rather than one year provi- 
sion of § 29-16-124 relating to “takings” under 
eminent domain. Williams v. Southern R. Co., 
57 Tenn. App. 215, 417 S.W.2d 573, 1966 Tenn. 
App. LEXIS 206 (Tenn. Ct. App. 1966). 

A suit for damages because of obliteration by 
land developer of burial plot in which plaintiffs 
ancestors were buried in which it was alleged 
that plaintiff suffered great mental pain and 
anguish and loss of property rights was a suit 
for injuries to the person within the meaning of 
§ 28-3-104. Carney v. Smith, 222 Tenn. 472, 
437 S.W.2d 246, 1969 Tenn. LEXIS 454 (1969). 

Where a permanent injury has been caused 
to land, the cause of action accrued when the 
harm was first inflicted rather than when 
plaintiff purchased the land. Fletcher’s Gin, 
Inc. v. Crihfield, 423 F.2d 1066, 1970 U.S. App. 
LEXIS 9880 (6th Cir. Tenn. 1970). 

Where city in constructing drainage system 
in 1958 and making street improvements in 
1963 created and maintained a temporary and 
continuous nuisance by channeling surface wa- 
ter into a “concrete box” which had its exit into 
natural drainway impeded by a manhole cover 
which did not permit adequate drainage of 
surface water and debris thereby rendering 
complainants’ property susceptible to flooding, 
suit to recover for damages to real and personal 
property from a 1968 flood was not barred by 
limitations of §§ 7-31-112, 29-16-124 or 28-3- 
105. Kind v. Johnson City, 63 Tenn. App. 666, 
478 S.W.2d 63, 1970 Tenn. App. LEXIS 310 
(Tenn. Ct. App. 1970). 

The person had three years from the date of 
the accrual of his cause of action to bring suit 
for damage to real property which resulted 
from defective improvement of the real estate 
within four years after completion of the im- 
provement. Kingsport v. SCM Corp., 352 F. 
Supp. 288, 1972 U.S. Dist. LEXIS 11341 (B.D. 
Tenn. 1972). 

An action for damages to real property re- 
sulting from deprivation or impairment of 
rights of ingress or egress by the closing of a 
public street or road is in the nature of an 
inverse condemnation action and the special 
one-year statute of limitations in § 29-16-124 
applies, rather than the general three-year 
period prescribed by this section. Shelby 
County v. Barden, 527 S.W.2d 124, 1975 Tenn. 
LEXIS 644 (Tenn. 1975). 

Three-year statute of limitations applied to 
cause by purchasers against the vendor/builder 
of a residence for defects in the residence even 
though the equitable remedy of rescission was 
part of the prayer for relief. Prescott v. Adams, 
627 S.W.2d 134, 1981 Tenn. App. LEXIS 567 
(Tenn. Ct. App. 1981). 
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16. — —Injuries to Personal Property. 

Action for damages to personal property re- 
sulting from breach of implied warranty was 
subject to the three year statute of limitations 
provided by § 28-3-105 for actions for injuries 
to personal property and not the six year limi- 
tation provided by § 28-3-109 for actions on 
contracts not otherwise expressly provided for. 
Hackworth v. Ralston Purina Co., 214 Tenn. 
506, 381 S.W.2d 292, 1964 Tenn. LEXIS 500 
(1964). 

Injury to property as contemplated in this 
section is not limited to physical injury to 
property. Vance v. Schulder, 547 S.W.2d 927, 
1977 Tenn. LEXIS 573 (Tenn. 1977). 

The loss in value sustained by plaintiff in a 
sale of stock allegedly induced by the tort of 
fraud and deceit is included within the phrase 
“injuries to personal property” as contemplated 
by this section. Vance v. Schulder, 547 S.W.2d 
927, 1977 Tenn. LEXIS 573 (Tenn. 1977). 


17. — — —Non-Physical Injuries. 

“Injury to property” includes non-physical 
injuries, such as the loss of copyright value 
resulting from a fraudulent failure to disclose 
provisions of a songwriting contract amend- 
ment. Keller v. Colgems-EMI Music, 924 
S.W.2d 357, 1996 Tenn. App. LEXIS 4 (Tenn. 
Ct. App. 1996). 


18. —Actions Outside Statute. 

The section does not apply to cases where 
there are no returns of executions. Wiseman v. 
Bean, 49 Tenn. 390, 1871 Tenn. LEXIS 22 
(1871). 

Applicable statute of limitations was § 28-3- 
109 and not this section where the gravamen of 
the complaint was that defendant auditors had 
attempted to perform their contract with plain- 
tiff in an unprofessional manner, thus leading 
plaintiff to pay an excessive price for the corpo- 
rate stock of the company which defendants 
had evaluated. Harvest Corp. v. Ernst & Whin- 
ney, 610 S.W.2d 727, 1980 Tenn. App. LEXIS 
417 (Tenn. Ct. App. 1980). 

Plaintiff partnership’s action based on the 
refusal of defendant bank to make a property 
improvements loan in the amount and on the 
terms contemplated by the parties did not in- 
volve damage to property or to an interest in 
property and was governed by the six-year 
limitation period of § 28-3-109, not the three- 
year limitation period of this section. Alexander 
v. Third Nat’] Bank, 915 S.W.2d 797, 1996 Tenn. 
LEXIS 28 (Tenn. 1996). 


19. — —Antitrust Actions. 

Action for damages under federal antitrust 
legislation is not for injury to personal property 
and is not within this section. Atlanta v. Chat- 
tanooga Foundry & Pipeworks, 127 F. 23, 1903 
U.S. App. LEXIS 4887, 64 L.R.A. 721 (6th Cir. 
Tenn. 1903), affd, Chattanooga Foundry & Pipe 
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Works v. Atlanta, 203 U.S. 390, 27S. Ct. 65, 51 
L. Ed. 241, 1906 U.S. LEXIS 1603 (1906). 


20. — —Actions by State. 

Since there is nowhere an express provision 
making this section applicable to an action by 
the state, then it simply and clearly is not, for 
when the state is acting in its sovereign capac- 
ity, it is not barred by any statute of limitation 
unless the particular statute of limitation ex- 
pressly provides that it applies to actions 
brought by the state. Dunn v. W. F. Jameson & 
Sons, Inc., 569 S.W.2d 799, 1978 Tenn. LEXIS 
627 (Tenn. 1978). 

The clear and unambiguous provisions of 
§ 28-1-113 exempt the state from the ambit of 
this section’s statute of limitation. Dunn v. W. F. 
Jameson & Sons, Inc., 569 S.W.2d 799, 1978 
Tenn. LEXIS 627 (Tenn. 1978). 


21. — —Bailments. 

In cases of bailment, the statute does not run 
against the bailor, unless and until the bailee 
disclaims or denies the bailor’s title and holds 
the possession adversely for himself, with the 
knowledge of the bailor. Turner v. Grainger, 24 
Tenn. 347, 1844 Tenn. LEXIS 74 (1844); Finch 
v. Rogers, 30 Tenn. 559, 1851 Tenn. LEXIS 104 
(1851); Hallum v. Yourie, 33 Tenn. 369, 1853 
Tenn. LEXIS 57 (1853); Morris v. Lowe, 97 
Tenn. 243, 36 S.W. 1098, 1896 Tenn. LEXIS 133 
(1896). 


22. — —Breach of Contract. 

An action by a client against his attorney for 
failure to file his personal injury action prior to 
the running of the statute of limitations was 
not an action for injury to a property right 
within the meaning of this section, but an 
action for breach of contract. Sitton v. Cle- 
ments, 385 F.2d 869, 1967 U.S. App. LEXIS 
4454 (6th Cir. Tenn. 1967), overruled, Shoe- 
make v. Ferrer, 148 Wn. App. 819, 182 P.3d 992, 
2008 Wash. App. LEXIS 776 (2008). 


23. ——Change in Street Grade. 

This section has no application to actions for 
damages for change of street grade. Mayor, etc., 
of Chattanooga v. Neely, 97 Tenn. 527, 37 S.W. 
281, 1896 Tenn. LEXIS 176 (1896). 


24, — —Contribution. 

Where obligee’s direct suit for negligence 
against obligor’s subcontractor would have 
been barred by the statute of limitations, obli- 
gor was nevertheless entitled to sue his subcon- 
tractor for contribution, since the common li- 
ability necessary to support an action for 
contribution is determined as of the time the 
obligee’s injury occurred, not as of the time 
when the obligor first asserted his right to 
contribution. Kingsport v. SCM Corp., 429 F. 
Supp. 96, 1976 U.S. Dist. LEXIS 13541 (E.D. 
Tenn. 1976). 


25. — —Federal Securities. 
With respect to federal securities act claims, 
the appropriate statute of limitations is § 48- 
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2-122 (now T.C.A. § 48-1-122), rather than this 
section. Montcastle v. American Health Sys., 
702 F. Supp. 13869, 1988 U.S. Dist. LEXIS 
16419 (E.D. Tenn. 1988). 

The Tennessee Securities Act of 1980 with its 
two-year statute of repose, § 48-2-122(h) (now 
T.C.A. § 48-1-122(h)), is the most analogous 
statute to federal Rule 10b-5, and thus that 
statute, and not § 28-3-105, the three-year 
statute of limitations for common law fraud, 
applies to 10b-5 cases in Tennessee. Ockerman 
v. May Zima & Co., 27 F.3d 1151, 1994 FED 
App. 0230P, 1994 U.S. App. LEXIS 16109 (6th 
Cir. Tenn. 1994). 


26. — —Partnership. 

Until there is a partnership settlement, the 
statute will not apply. Bolton v. Dickens, 72 
Tenn. 569, 1880 Tenn. LEXIS 65 (1880). 

This statute constitutes no bar to an account 
in a court of chancery between the partners, or 
their representatives. Bolton v. Dickens, 72 
Tenn. 569, 1880 Tenn. LEXIS 65 (1880); Wells v. 
Collins, 79 Tenn. 213, 1883 Tenn. LEXIS 45 
(1883). 


27. ——Loans. 

In action to recover possession of violin, plea 
of the statute of limitations may be defeated by 
proof that the violin was loaned to defendant. 
Jones v. Boyd, 11 Tenn. App. 530, — S.W.2d —, 
1929 Tenn. App. LEXIS 95 (Tenn. Ct. App. 
1929). 

Where a promissory note is secured by a lien 
on personalty, the right of action on the note is 
governed by the six year limitation of § 28-3- 
109 and the right of action on the lien is 
governed by the three year limitation of this 
section. Montgomery v. Wolfe, 176 Tenn. 462, 
143 S.W.2d 717, 1940 Tenn. LEXIS 87 (1940). 

Three year limitation period governing suits 
to recover personal property did not apply to 
chattel mortgage on automobile where instru- 
ment recited that mortgagor was to retain 
peaceful possession until demand, but no due 
date was specified for payment of obligation, 
since § 28-3-109 providing six year limitation 
period for “actions on contracts not otherwise 
expressly provided for” applied. Rucker v. 
Aymett, 186 Tenn. 672, 212 S.W.2d 659, 1948 
Tenn. LEXIS 597 (1948). 


28. Statutory Bar. 

The continuous and uninterrupted adverse 
possession of personal property, for three years, 
without suit by the true owner to recover the 
same, not only bars the remedy, but extin- 
guishes the former owner’s right, and vests in 
the possessor the title to the property, without 
right of recaption by the former owner. It bars 
suits in replevin or detinue and suits for dam- 
ages for its conversion. Kegler v. Miles, 8 Tenn. 
426, 1825 Tenn. LEXIS 14 (1825); Partee v. 
Badget, 12 Tenn. 174, 1833 Tenn. LEXIS 43 
(1833); Hardeson v. Hays, 12 Tenn. 506, 12 
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Tenn. 507, 1833 Tenn. LEXIS 87 (1833); Mc- 
Kissick v. McKissick, 25 Tenn. 75, 1845 Tenn. 
LEXIS 26 (1845); Prince v. Broach, 37 Tenn. 
318, 1858 Tenn. LEXIS 6 (1858); Bradford v. 
Caldwell, 39 Tenn. 496, 1859 Tenn. LEXIS 259 
(1859); Elliott v. Holder, 40 Tenn. 698, 1859 
Tenn. LEXIS 205 (1859); Garrett v. Vaughan, 
60 Tenn. 113, 1873 Tenn. LEXIS 423 (1873); 
Million v. Medaris, 65 Tenn. 132, 1873 Tenn. 
LEXIS 319 (1873); Morris v. Lowe, 97 Tenn. 
243, 36 S.W. 1098, 1896 Tenn. LEXIS 133 
(1896); German Bank v. Haller, 101 Tenn. 83, 
52 S.W. 807, 1898 Tenn. LEXIS 33 (1898); 
Lieberman, Loveman & O’Brien v. Clark, 114 
Tenn. 117, 85 S.W. 258, 1904 Tenn. LEXIS 77 
(1904). 

In an action of detinue where title has vested 
in defendant by virtue of adverse possession 
the bar of the statute is not required to be 
pleaded. Morrow v. Hatfield, 25 Tenn. 108, 1845 
Tenn. LEXIS 34 (1845). 

Even in the case of a tort-feasor, the right as 
well as the remedy is barred. Kirkman v. Phil- 
lips’s Heirs, 54 Tenn. 222, 1872 Tenn. LEXIS 38 
(1872): 

The action of replevin for personal property is 
barred by the defendant’s adverse possession 
thereof for three years, regardless of the source 
of his title or possession. Morris v. Lowe, 97 
Tenn. 243, 36 S.W. 1098, 1896 Tenn. LEXIS 133 
(1896); Lieberman, Loveman & O’Brien vy. 
Clark, 114 Tenn. 117, 85 S.W. 258, 1904 Tenn. 
LEXIS 77 (1904). 

Being a “monetary lability for personal ser- 
vices rendered,” claim by a former employee for 
severance pay under federal military draft leg- 
islation was within the three year statute of 
limitations under this section. Hire v. E. I. Du 
Pont de Nemours & Co., 324 F.2d 546, 1963 
U.S. App. LEXIS 3691 (6th Cir. Tenn. 1963), 
superseded by statute as stated in, Stevens Vv. 
Tennessee Valley Auth., 712 F.2d 1047, 1983 
U.S. App. LEXIS 25856 (6th Cir. Tenn. 1983). 


29. —Adverse Possession. 

The statute of limitations can confer title on 
no one, except the person in adverse possession 
by himself, or by another for him. Stevens v. 
Bomar, 28 Tenn. 546, 1848 Tenn. LEXIS 120 
(1848). 

To constitute adverse possession, the posses- 
sion must be accompanied with a claim of right 
to the property, and an intent, fully developed 
by words or actions, to claim and hold it against 
the true owner, and not in friendship and 
subordination to him, but in hostility and ab- 
solute antagonism to the claim of the true 
owner, to the full extent of his estate. Turner v. 
Turner, 34 Tenn. 27, 1854 Tenn. LEXIS 6 
(1854). 


30. — —Injury to Property Distinguished. 

Where plaintiff sought damages and execu- 
tion of a quitclaim deed against defendants, 
alleging that ownership of a strip of land upon 
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which plaintiffs building encroached now be- 
longed to plaintiff, the applicable statute of 
limitations was the seven-year period of § 28- 
2-103, which applies in cases of adverse posses- 
sion without color of title and not § 28-3-105, 
the three-year statute of limitations for injuries 
to real property. Cross v. McCurry, 859 S.W.2d 
349, 1993 Tenn. App. LEXIS 335 (Tenn. Ct. 
App. 1993). 


31. — —Proof. 

The open, adverse, and continued possession 
of personal property, by a person claiming to be 
the owner, is a fact to be made out affirmatively 
by him who insists upon the protection of the 
statute, and is not made out where there seems 
to have been no open and public possession of 
the property by anybody for such period. Tubb 
v. Williams, 26 Tenn. 367, 1846 Tenn. LEXIS 
139 (1846). 

Where a father merely transmits to his 
daughter the use and possession of personal 
property, without any explanation of the trans- 
action indicating whether under a bailment or 
gift, and the daughter, with her husband, re- 
tains the possession for a period of three years, 
the presumption is against a gift, and it de- 
volves upon them, if they assert a title by lapse 
of time, to show that the property was claimed 
by them adversely, for the period of three years, 
and that such adverse claim was known to the 
father. Prince v. Broach, 37 Tenn. 318, 1858 
Tenn. LEXIS 6 (1858). 

The payment of taxes by the possessor is a 
very slight circumstance on the question of 
title, as this would probably be done by a bailee 
as well as by a donee. Prince v. Broach, 37 Tenn. 
318, 1858 Tenn. LEXIS 6 (1858). 

The law presumes that one who acquires 
possession of personal property to hold in sub- 
ordination to the title of the true owner contin- 
ues to hold in the same right and to displace 
this presumption, the fact must be affirma- 
tively proved, by clear and convincing evidence, 
not merely that he held possession for himself 
and adversely to the true owner, for the length 
of time required to give title by the statute but 
that the true owner had full knowledge of such 
adverse claim and holding during all that pe- 
riod of time. O’Brien v. Waggoner, 20 Tenn. App. 
145, 96 S.W.2d 170, 1936 Tenn. App. LEXIS 11 
(Tenn. Ct. App. 1936). 


32. ——Rights as Between Adverse Pos- 
sessor and Owner. 

Possessory title, acquired by adverse holding, 
is sufficient to enable the adverse holder to 
recover the property from the original true 
owner, if he should afterward regain possession 
of it. Kegler v. Miles, 8 Tenn. 426, 1825 Tenn. 
LEXIS 14 (1825). 

If the rightful owner takes forcible and vio- 
lent possession of his property, he is only liable 
in an action of trespass for the damages done by 
him by reason of such forcible and violent 


LIMITATION OF ACTIONS 


604 


action, but not in an action specifically brought 
for the property. Bogard v. Jones, 28 Tenn. 739, 
1849 Tenn. LEXIS 117 (1849). 


33. — — —Recaption. 

Where the owner of personalty by adverse 
possession has been dispossessed by recaption 
by the original and barred owner, such owner 
by prescription when so dispossessed may re- 
cover the property by <action of replevin or 
detinue. Kegler v. Miles, 8 Tenn. 426, 1825 
Tenn. LEXIS 14 (1825); Garrett v. Vaughan, 60 
Tenn. 113, 1873 Tenn. LEXIS 423 (18783). 

The recaption of property by the rightful 
owner whose title has not been barred, though 
the recaption is tortious or illegal, will not 
entitle the party from whom the property was 
taken to regain the possession by action of 
replevin or detinue. Neely v. Lyon, 18 Tenn. 
473, 1837 Tenn. LEXIS 57 (1837); Garrett v. 
Vaughan, 60 Tenn. 113, 1873 Tenn. LEXIS 423 
(1873). 

The recaption of one’s property, lost by the 
wrongful act of another, must be done peace- 
ably and without trespass. Brown v. Woods, 41 
Tenn. 607, 1860 Tenn. LEXIS 113 (1860); Gar- 
rett v. Vaughan, 60 Tenn. 113, 1873 Tenn. 
LEXIS 423 (1873). 

Where the rightful owner of personalty has 
not lost his title by adverse possession of an- 
other, he may exercise the right of recaption, if 
he can do so peaceably and without trespass. 
Garrett v. Vaughan, 60 Tenn. 1138, 1873 Tenn. 
LEXIS 423 (1873). 


34. — —Infants. 

An infant’s possession of personalty, by him- 
self, his guardian, trustee, or parent, may be 
adverse as well as the possession of an adult, 
and will be as effective to vest in him the title. 
Davis v. Mitchell, 138 Tenn. 281, 1833 Tenn. 
LEXIS 162 (1833); Williams v. Walton, 16 Tenn. 
387, 1835 Tenn. LEXIS 92 (1835); Stevens v. 
Bomar, 28 Tenn. 546, 1848 Tenn. LEXIS 120 
(1848); Wheaton v. Weld, 28 Tenn. 773, 1849 
Tenn. LEXIS 124 (1849); Barbee v. Williams, 51 
Tenn. 522, 1871 Tenn. LEXIS 198 (1871); Hurd 
v. French, 2 Cooper’s Tenn. Ch. 350 (1875). 


35. — —Life Tenant. 

The possession of personalty by the life ten- 
ant is in perfect harmony with the rights of the 
remaindermen, and is incapable in law of be- 
coming adverse to their rights. A purchaser 
from the life tenant can acquire nothing greater 
than a life estate, and, in effect, stands in his 
vendor’s shoes; and the possession of such pur- 
chaser is precisely similar to the possession of 
his vendor (the life tenant), and he cannot, by 
adverse holding, during the existence of the life 
estate, acquire a valid title to the property, as 
against the remaindermen. Woodson v. Smith, 
38 Tenn. 276, 1858 Tenn. LEXIS 174 (1858). 

Where a life estate exists in personalty, one 
may acquire or perfect title to such life estate 
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by adverse possession for the requisite period 
under the statute of limitations against all 
persons, except the owner of the reversion or 
remainder. Bradford v. Caldwell, 39 Tenn. 496, 
1859 Tenn. LEXIS 259 (1859); Irwin v. Chris- 
man, 42 Tenn. 501, 1865 Tenn. LEXIS 94 
(1865). 


36. — —Purchaser. 

Where personal property is purchased by one 
with the money of another, and the purchaser 
takes the title to himself, his possession is 
adverse to the beneficiary; and, upon the death 
of the purchaser, his legal title to the property 
passes to his personal representative, who can 
unite his possession with the possession of the 
decedent, so as to create the bar of the statute 
of limitations. Moffitt v. McDonald, 30 Tenn. 
457, 1850 Tenn. LEXIS 155 (1850). 


37. — —Stock. 

Where the party who claimed adverse posses- 
sion to stock claimed nothing more than the 
right to the dividends on the stock so long as 
she lived and the persons adversely interested 
had no notice of any claim by her that she was 
the absolute owner of the stock the section does 
not apply. O’Brien v. Waggoner, 20 Tenn. App. 
145, 96 S.W.2d 170, 1936 Tenn. App. LEXIS 11 
(Tenn. Ct. App. 1936). 


38. — —Successive Possessions. 

The successive possessions of successive 
wrongdoers cannot be connected, so as to make 
out the time required to create the bar and vest 
the title in the last possessor, because each 
possession is a substantive wrong for which an 
action would lie. Even where the wrongful 
adverse possession of personalty by a decedent 
had not vested the title in him at the time of his 
death, the possession of his personal represen- 
tative was his own possession, and being 
wrongful, would not connect itself with such 
wrongful possession of the decedent. Norment 
v. Smith, 20 Tenn. 46, 1839 Tenn. LEXIS 8 
(1839); Moffatt v. Buchanan, 30 Tenn. 369, 1850 
Tenn. LEXIS 133, 26 Am. Dec. 270 (1850); 
Moffitt v. McDonald, 30 Tenn. 457, 1850 Tenn. 
LEXIS 155 (1850); Hobbs v. Ballard, 37 Tenn. 
395, 1858 Tenn. LEXIS 24 (1858). 


39. — —Joint Holders. 

The law presumes that one joint owner in 
possession of personalty is holding the same for 
all the joint owners or tenants in common; and, 
to remove such presumption, he must prove 
affirmatively, by clear and convincing evidence, 
not merely that he held the possession solely for 
himself, and adversely to his cotenants, for the 
three years required to give title by the statute 
of limitations, but, in addition, that his cote- 
nants had full knowledge of such adverse claim 
and holding during all that period of time. 
Elliott v. Holder, 40 Tenn. 698, 1859 Tenn. 
LEXIS 205 (1859). 
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40. Election of Remedies. 

The owner has the right to sue for the specific 
property, when converted, or for damages for its 
conversion, either of which actions must be 
brought within three years from the conver- 
sion; but the owner may waive the tort and sue, 
as upon implied contract, for the proceeds of the 
sale of the property, or for its value, though the 
property has not been converted into money; 
and this action may be brought within six years 
from the conversion, although the title to the 
property may have become vested in the wrong- 
doer by this statute of limitations before suit. 
Ott v. Whitworth, 27 Tenn. 494, 1847 Tenn. 
LEXIS 112 (1847); Alsbrook v. Hathaway, 35 
Tenn. 454, 1856 Tenn. LEXIS 7 (1856); Camp- 
bell & Co. v. Reeves, 40 Tenn. 226, 1859 Tenn. 
LEXIS 59 (1859); Bennett v. Kennerly, 40 Tenn. 
674, 1859 Tenn. LEXIS 198 (1859); McCombs v. 
Guild, Church & Co., 77 Tenn. 81, 1882 Tenn. 
LEXIS 16 (1882); German Bank v. Haller, 101 
Tenn. 83, 52 S.W. 807, 1898 Tenn. LEXIS 33 
(1898); Whitaker v. Poston, 120 Tenn. 207, 110 
S.W. 1019, 1907 Tenn. LEXIS 44 (1908); Frank- 
fort Land Co. v. Hughett, 137 Tenn. 32, 191 
S.W. 530, 1916 Tenn. LEXIS 50 (1916). 

Although in conversion action a plaintiff may 
waive the tort and sue in assumpsit, a count in 
tort for conversion is barred where not brought 
within the time provided by this section. 
Staples v. Hamilton Nat’l Bank, 201 Tenn. 206, 
298 S.W.2d 24, 1956 Tenn. LEXIS 483 (1956). 


41. Conversion. 

Where the widow took possession of her de- 
ceased husband’s property, without administra- 
tion on his estate, she was guilty of a conversion 
thereof; and when, after holding it several 
years, she sold and conveyed it, the statute of 
limitations operated to protect her and those 
holding under her. Brown v. Bibb, 42 Tenn. 434, 
1865 Tenn. LEXIS 85 (1865). 

The cause of action for the conversion of 
personal property accrues at the date of the 
conversion, and not at the time the plaintiff 
discovered the party who was guilty of the act. 
Million v. Medaris, 65 Tenn. 132, 1873 Tenn. 
LEXIS 319 (1873). 

Client’s action for conversion was barred by 
the statute of limitations, because it was not 
commenced until more than three years after 
the last trust activity by the attorney; there 
was no credible evidence in the record to sup- 
port the client’s claims of fraudulent conceal- 
ment where there was no evidence that the 
attorney took affirmative action to conceal the 
cause of action or that he failed to disclose 
material facts. Sibley v. McCord, 173 S.W.3d 
416, 2004 Tenn. App. LEXIS 632 (Tenn. Ct. 
App. 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 182 (Tenn. Feb. 28, 2005). 


42. —Suits. 
Where the action for a conversion of property 
is barred by the statute the defendant’s admis- 
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sion of the conversion, made within three years 
before the suit, will not take the case out of the 
bar of the statute. Ott v. Whitworth, 27 Tenn. 
494, 1847 Tenn. LEXIS 112 (1847). 

Action of debt due by account lies against an 
administrator for the value of goods wrongfully 
converted by his intestate. Elrod v. Alexander, 
51 Tenn. 342, 1871 Tenn. LEXIS 172 (1871). 

A purchaser, in good faith, of stolen property 
will get a good title under this statute, when he 
has held the same adversely for three years, 
and he may maintain an action of replevin and 
recover the same from the original owner, who 
has reacquired the possession thereof without 
his consent. Garrett v. Vaughan, 60 Tenn. 113, 
1873 Tenn. LEXIS 423 (1873). 

Where the action is for the value of goods 
delivered to a common carrier for transporta- 
tion, averring the contract for carrying same, 
but that defendant failed to comply with it, and 
acted so negligently that the goods were lost, 
the gist of the action is the detention or conver- 
sion, and if not commenced within three years 
from the accruing of the cause of action, it will 
be barred. Conk v. N. & C.R.R., 1 Shannon’s 
Cases 409 (1875). 

The suit for injuries to or conversion of per- 
sonal property must be brought within three 
years from the time the cause of action accrued. 
Conk v. N. & C.R.R., 1 Shannon’s Cases 409 
(1875). 

In suits against attorneys for negligence in 
failure to collect claims placed in their hands 
for collection, where no conversion of the claims 
is involved, the limitation of the three year 
statute is not applicable. A. T. Bruce & Co. v. 
Baxter, 75 Tenn. 477, 1881 Tenn. LEXIS 147 
(1881). 

Suits in chancery may be maintained for the 
recovery of the value of converted property, 
where the tort in the conversion was waived. 
Coal Creek Mining & Mfg. Co. v. Moses, 83 
Tenn. 300, 1885 Tenn. LEXIS 52, 54 Am. Rep. 
415 (1885). 

Where the defendant purchased complain- 
ant’s mortgaged personalty at a foreclosure sale 
and then had to institute a replevin action 
against complainant to obtain possession of the 
property the replevin action would toll this 
statute of limitations enabling an action of 
conversion by complainant against the defen- 
dant more than three years after the sale, 
however, the replevin action does not toll the 
statute in a conversion action against the 
vendee of the defendant who was not a party to 
the replevin action. Hankins v. Waddell, 26 
Tenn. App. 71, 167 S.W.2d 694, 1942 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. 1942). 

T.C.A. § 28-3-105 applied to suit for unau- 
thorized interception and display of a broadcast 
of a series of boxing matches in violation of the 
federal Cable Communications Policy Act, com- 
piled in 47 U.S.C. § 521 et seq. Kingvision Pay 
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Per View, Ltd. v. Wilson, 83 F. Supp. 2d 914, 
2000 U.S. Dist. LEXIS 1527 (W.D. Tenn. 2000). 


43. Possession of Mortgagor. 

The mortgagee’s detinue suit against the 
mortgagor for the mortgage property is barred 
by this statute, where the mortgaged property 
has remained in the possession of the mort- 
gagor, with no stipulation in the instrument 
providing for or legally recognizing such posses- 
sion. Lawrence v. Bridleman, 11 Tenn. 496, 
1832 Tenn. LEXIS 103 (1832). 

Where a husband conveyed personalty in 
trust for a creditor, stipulating for possession 
until a sale, the possession of his wife jointly 
with him is not such as to create a bar to the 
title of the husband or to the lien of his deed of 
trust. Wade v. Green, 22 Tenn. 547, 1842 Tenn. 
LEXIS 148 (1842). 


44, Possession of Mortgagee. 

The mortgagor’s equity of redemption of 
mortgaged personalty does not depend upon 
the mortgagee’s possession, and cannot be af- 
fected by it, or barred by the continuance of it, 
short of the time when a presumption of right 
will arise, not even if such possession be accom- 
panied with an open declaration, known to the 
mortgagor, that the right of redemption is re- 
sisted. But the mortgagee’s purchaser of the 
property, though at the time aware of the eq- 
uity of redemption, will be protected by this 
statute. Wood v. Jones, 19 Tenn. 513, 1838 
Tenn. LEXIS 83 (1838). 

The right of a mortgagee of personal property 
against the mortgagor to recover the mortgaged 
property is barred unless suit is brought within 
three years from the accrual of the right of 
action. Montgomery v. Wolfe, 176 Tenn. 462, 
143 S.W.2d 717, 1940 Tenn. LEXIS 87 (1940). 


45. Property in Custody. 

Personal property in possession of the hus- 
band of a tenant for life, under an order of the 
chancery court, requiring a bond for its forth- 
coming, is in custodia legis, and such custody 
arrests the operation of the statute of limita- 
tion. Moore v. Crockett, 29 Tenn. 365, 1849 
Tenn. LEXIS 87 (1849); Mosely v. Baker, 34 
Tenn. 362, 1854 Tenn. LEXIS 54 (1854). 


46. Statutory Actions. 

Subdivision (3) of this section applies to an 
action by parents of an emotionally disturbed 
child under the Federal Education of All Handi- 
capped Children Law for repayment of educa- 
tional expenses. Janzen v. Knox County Bd. of 
Education, 790 F.2d 484, 1986 U.S. App. LEXIS 
24930 (6th Cir. Tenn. 1986). 

Parents’ claims regarding the conversion and 
destruction of the wife’s personal property were 
timely under the three-year statute of limita- 
tions of T.C.A. § 28-3-105, because the parents’ 
action was filed on December 6, 2002 and the 
acts upon which the claims were based oc- 
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curred in February 2000 when the husband’s 
family members converted the property for 
their own use and discarded or destroyed the 
rest. Levine v. March, 266 S.W.3d 426, 2007 
Tenn. App. LEXIS 728 (Tenn. Ct. App. Nov. 27, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 352 (Tenn. Apr. 28, 2008). 


47. Alienation of Affections. 

Where all counts of declaration were based 
on criminal conversation, further charges of 
alienation of affections were merely incidental 
to charge of criminal conversation and one year 
statute applied. Scates v. Nailling, 196 Tenn. 
508, 268 S.W.2d 561, 1954 Tenn. LEXIS 413 
(1954). 

Suit commenced as an action for alienation of 
affections alleging sexual relations by defen- 
dant with plaintiffs husband and alleging some 
sort of sexual perversion by defendant with 
plaintiffs husband was governed by three year 
limitation for alienation of affections provided 
by § 28-3-105 rather than the one year limita- 
tion for criminal conversation provided by 
§ 28-3-104. Nabors v. Keaton, 216 Tenn. 637, 
393 S.W.2d 382, 1965 Tenn. LEXIS 609 (1965). 

If a claim for alienation of affections is merely 
“incidental” to purported criminal conversa- 
tion, § 28-3-104 and not this section would 
apply, however, it is improper to dismiss such 
an action since the plaintiff is entitled to at- 
tempt to prove alienation of affections, other 
than alienation “incidental” to criminal conver- 
sation. Roberts v. Berry, 541 F.2d 607, 1976 
U.S. App. LEXIS 7276 (6th Cir. Tenn. 1976). 

Because the reasons for the cause of action no 
longer exist, and because the public policy of 
the state, as expressed by the general assembly, 
is offended by alienation of affections actions, 
the common-law tort of alienation of affections 
is hereby abolished. Dupuis v. Hand, 814 
S.W.2d 340, 1991 Tenn. LEXIS 168 (Tenn. 
1991). 


48. Statutory Violations. 

An action against a union for damages result- 
ing from secondary boycott was governed by 
§ 28-3-110 and not by this section. United Mine 
Workers v. Meadow Creek Coal Co., 263 F.2d 
52, 1959 U.S. App. LEXIS 5299 (6th Cir. Tenn. 
1959), cert. denied, 359 U.S. 1018, 79 S. Ct. 
1149, 3 L. Ed. 2d 1038, 1959 U.S. LEXIS 1859 
(1959). 


49. Accrual of Action. 


Cause of action from alleged damages for 


operation of railroad switchyard on adjacent 
property in a nonnegligent manner occurred 
when operations resulting in alleged injury 
arose. Robertson v. Cincinnati, N. O. & T. P. R. 
Co., 207 Tenn. 272, 339 S.W.2d 6, 1960 Tenn. 
LEXIS 456 (1960). 

Where the original act or cause of injury is 
permanent in its nature, and the damages, both 
present and prospective, may be recovered in 
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one action, the statute will generally be re- 
garded as attaching at the time the act com- 
plained of is done. Robertson v. Cincinnati, N. 
QO. & T. P. R. Co., 207 Tenn. 272, 339 S.W.2d 6, 
1960 Tenn. LEXIS 456 (1960). 

The phrase “from the accruing of the cause of 
action” means from the time when the plaintiff 
knew or reasonably should have known that a 
cause of action existed. Stone v. Hinds, 541 
S.W.2d 598, 1976 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. 1976). 

This section did not bar an action for tortious 
material misrepresentations in the sale of a 
tractor where although the purchase order was 
made more than three years before suit was 
filed, the action was commenced within three 
years from the date of delivery of the tractor. 
M-A-S-H, Inc. v. Fiat-Allis Constr. Machinery, 
Inc., 461 F. Supp. 79, 1978 U.S. Dist. LEXIS 
15640 (E.D. Tenn. 1978), aff'd without opinion, 
627 F.2d 1091, 1980 U.S. App. LEXIS 15201 
(6th Cir. Tenn. 1980). 

In a suit for property damages, the cause of 
action accrues at the time the injury occurs, or 
when it is discovered, or when in the exercise of 
reasonable care and diligence the injury should 
have been discovered. Prescott v. Adams, 627 
S.W.2d 134, 1981 Tenn. App. LEXIS 567 (Tenn. 
Ct. App. 1981); Willis v. Smith, 683 S.W.2d 682, 
1984 Tenn. App. LEXIS 3440 (Tenn. Ct. App. 
1984). 

The date of discovery rule in McCroskey v. 
Bryant Air Conditioning Co., 524 S.W.2d 487, 
1975 Tenn. LEXIS 668 (1975), renders the last 
overt act rule obsolete. Hill v.A.O. Smith Corp., 
801 F.2d 217, 1986 U.S. App. LEXIS 30661 (6th 
Cir. Tenn. 1986). 

The date of discovery rule states that in tort 
actions “the cause of action accrues and the 
statute of limitation commences to run when 
the injury occurs or is discovered.” Hill v. A.O. 
Smith Corp., 801 F.2d 217, 1986: U.S. App. 
LEXIS 30661 (6th Cir. Tenn. 1986). 

Plaintiffs cause of action against a bank 
based on the bank’s breach of a contract to 
provide financing for renovation of a restaurant 
accrued, and the statute of limitations began to 
run, when the bank declined to honor the 
agreement, not at the time the bank called 
other of the plaintiffs outstanding loans. 
Wilkins v. Third Nat'l] Bank, 884 S.W.2d 758, 
1994 Tenn. App. LEXIS 334 (Tenn. Ct. App. 
1994). 

In an action by a bank’s conservator against 
the bank’s directors and officers, accounting 
firm, and the firm’s partners for a breach of 
implied contract, breach of fiduciary duty, gross 
negligence, negligence, and negligence per se, 
causes of action for losses from secured trans- 
actions accrued on the initial dates of the trans- 
actions. Resolution Trust Corp. v. Wood, 870 F. 
Supp. 797, 1994 U.S. Dist. LEXIS 20199 (W.D. 
Tenn. 1994). 
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A cause of action for the tort of misrepresen- 
tation did not accrue until plaintiff was aware 
of the fraudulent misrepresentations by defen- 
dants. Allied Sound v. Neely, 909 S.W.2d 815, 
1995 Tenn. App. LEXIS 325 (Tenn. Ct. App. 
1995). 

Assuming that an action for an accounting 
brought by a property owner against a friend 
who was entrusted with property of the owner 
was an action for conversion, the cause of action 
accrued when the owner wrote to the friend 
asking for an accounting, since a reasonable 
inference from the letter was that the owner 
was unaware that the friend intended to exer- 
cise dominion and control over the property in a 
manner that was inconsistent with the owner’s 
rights. Johnson v. Craycraft, 914 S.W.2d 506, 
1995 Tenn. App. LEXIS 440 (Tenn. Ct. App. 
1995). 

In an action for fraud and negligent misrep- 
resentation in the sale of municipal bonds to 
banks, because there was a genuine issue of 
material fact as to whether prospectuses should 
have placed plaintiffs on inquiry notice of their 
injury, the trial court erred in granting sum- 
mary judgment for defendants. City State Bank 
v. Dean Witter Reynolds, 948 S.W.2d 729, 1996 
Tenn. App. LEXIS 659 (Tenn. Ct. App. 1996), 
rehearing denied, — S.W.2d —, 1996 Tenn. 
App. LEXIS 753 (Tenn. Ct. App. 1996). 

Under subdivision (1) the cause of action does 
not accrue until discovery. Damron v. Media 
Gen., Inc., 3 S.W.3d 510, 1999 Tenn. App. 
LEXIS 326 (Tenn. Ct. App. 1999). 

A cause of action accrues for either inten- 
tional or negligent misrepresentation when a 
plaintiff discovers, or in the exercise of reason- 
able care and diligence should have discovered, 
his injury and the cause thereof. Medical Educ. 
Assistance Corp. v. State, 19 S.W.3d 803, 1999 
Tenn. App. LEXIS 824 (Tenn. Ct. App. 1999). 

Trial court had to decide whether appellees 
were equitably estopped from asserting the 
statute of limitations, T.C.A. § 28-3-105; if ap- 
pellees were not equitably estopped, the statute 
of limitations commenced on January 138, 2002, 
and the statute of limitations barred the sub- 
contractor’s claims as they were not protected 
by Tenn. R. Civ. P. 15.03. Northeast Knox Util. 
Dist. v. Stanfort Constr. Co., 206 S.W.3d 454, 
2006 Tenn. App. LEXIS 322 (Tenn. Ct. App. 
2006), appeal denied, New Histor Northeast 
Knox Util. Dist. v. Stanfort Constr. Co., — 
S.W.3d —, 2006 Tenn. LEXIS 918 (Tenn. 2006). 

Three-year statute of limitations in T.C.A. 
§ 28-3-105 did not bar tort claims against a 
bank where a third party administrator kept 
accounts because Tennessee applied the “dis- 
covery rule” to tort actions, and nothing in the 
record suggested that plaintiffs were aware of 
the third party administrator’s fraud until it 
filed bankruptcy. McLemore v. Regions Bank, 
— F. Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
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App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 

Seller’s action was time-barred because the 
seller sought damages for the loss in value of 
the seller’s property caused by the buyer’s 
breach of the sales contract and, with the 
exercise of reasonable care and diligence, the 
seller should have discovered the injury by 
reviewing the deed, which did not contain a 
provision in the contract, at the real estate 
closing. Benz-Elliott v. Barrett Enters., LP, — 
S.W.3d —, 2013 Tenn. App. LEXIS 482 (Tenn. 
Ct. App. July 29, 2013), rev'd, Benz-Elliott v. 
Barrett Enters., LP, 456 S.W.3d 140, 2015 Tenn. 
LEXIS 15 (Tenn. Jan. 23, 2015). 

It was undisputed that the three-year statute 
of limitations for injuries to personal property 
applied to the buyer’s claim for breach of fidu- 
ciary duty against the agent, and the trial court 
properly applied the discovery rule to deter- 
mine when the buyer knew or should have 
known that he suffered an injury due to the 
agent’s failure to ensure timely delivery of a 
loan declination letter. Dixon v. Grissom, — 
S.W.3d —, 2015 Tenn. App. LEXIS 463 (Tenn. 
Ct. App. June 12, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 838 (Tenn. Oct. 
16, 2015). 

Seller’s complaint against the buyer omitted 
any specific allegation that the buyer breached 
the agreement by failing to properly terminate 
it, and this breach of contract allegation was 
insufficient to operate as constructive notice, 
for statute of limitation purposes, to the buyer 
that he had suffered an injury through his 
agent’s failure to ensure timely delivery of the 
loan declination letter. Dixon v. Grissom, — 
S.W.3d —, 2015 Tenn. App. LEXIS 463 (Tenn. 
Ct. App. June 12, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 838 (Tenn. Oct. 
16, 2015). 

Buyer acknowledged that his review of the 
facsimile transmission from the seller to the 
agent by August 10, 2009 caused him to inquire 
into whether the agent effectively delivered a 
loan declination letter, and thus he was placed 
on constructive notice of his alleged injury by at 
least that date, and this caused the running of 
the limitations period to begin, and the action 
was time-barred. Dixon v. Grissom, — S.W.3d 
—, 2015 Tenn. App. LEXIS 463 (Tenn. Ct. App. 
June 12, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 838 (Tenn. Oct. 16, 2015). 

Architectural firm and its principal architect 
were not entitled to summary judgment on a 
hotel owner’s claims of breach of contract and 
professional liability because they failed to es- 
tablish that the owner’s causes of action ac- 
crued more than three years before the owner 
filed the lawsuit, as they did not establish that 
their services were substantially completed un- 
der the terms of the parties’ contract more than 
three years before the hotel owner filed the 
lawsuit. MR Hotels, LLC v. LLW Architects, 
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Inc., — S.W.3d —, 2016 Tenn. App. LEXIS 545 
(Tenn. Ct. App. July 28, 2016). 


50. Actions Against Personal Representa- 
tives. 

The running of the statute is tolled by the 
first provision of § 28-1-111 for a period of up to 
six months between the death of the defendant 
and the appointment of the personal represen- 
tative, but the second provision of § 28-1-111 
concerning the six-month period in which the 
personal representative is immune from suit 
has no application to tort actions. Carpenter v. 
Johnson, 514 S.W.2d 868, 1974 Tenn. LEXIS 
460 (Tenn. 1974). 

Daughter’s action against her two sisters 
involving their deceased father’s estate fell 
within the parameters of the ten-year statute of 
limitations set forth in T.C.A. § 28-3-110, and 
thus the trial court was incorrect when it ap- 
plied T.C.A. § 28-3-105; the suit was to recover 
funds for waste, breach of fiduciary duty, and 
the failure to act reasonably and in good faith. 
Wood v. Lowery, 238 S.W.3d 747, 2007 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. Mar. 6, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
695 (Tenn. Aug. 13, 2007). 


51. Real Estate Improvement Defects. 

An action for property damage arising from 
defects in improvement of real estate must be 
commenced within three years after the date of 
the damage or the date the damage was discov- 
ered or should have been discovered with rea- 
sonable care and due diligence, and within four 
years after substantial completion of the im- 
provement unless the damage occurs in the 
fourth year after substantial completion in 
which case the action must be commenced 
within one year from the date of damage. Watts 
v. Putnam County, 525 S.W.2d 488, 1975 Tenn. 
LEXIS 659 (Tenn. 1975). 


52. Contribution and Indemnification. 

Where a right of contribution or indemnity 
exists, the applicable statute of limitations does 
not run from the date of injury but from the 
time the right to contribution or indemnity 
accrued. Beaunit Corp. v. Volunteer Nat'l Gas 
Co., 402 F. Supp. 1222, 1975 U.S. Dist. LEXIS 
12187 (E.D. Tenn. 1975). 


53. Determination of Applicable Statute 
of Limitations. 

The applicable statute of limitations in a 
particular cause will be determined according 
to the gravamen of the complaint. Vance v. 
Schulder, 547 S.W.2d 927, 1977 Tenn. LEXIS 
573 (Tenn. 1977). 

In determining whether the purpose of an 
action is to recover damages which are per- 
sonal, to property, or on account of a breach of 
contract, the court must look to the complaint 
and ascertain the basis for which damages are 
sought. Harvest Corp. v. Ernst & Whinney, 610 
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S.W.2d 727, 1980 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. 1980). 

In an action against savings and loan direc- 
tors for breach of fiduciary duties, the six-year 
limitation period in § 28-3-109 applied rather 
than the three-year limitation period in this 
section where the action was filed prior to the 
enactment of § 48-18-601, which would other- 
wise clearly have controlled. Federal Sav. & 
Loan Ins. Corp. v. Burdette, 696 F. Supp. 1196, 
1988 U.S. Dist. LEXIS 11038 (E.D. Tenn. 1988). 

When federal courts are faced with a private 
cause of action under a federal statute that 
does not contain a statute of limitations, they 
generally borrow the forum state’s statute of 
limitations for the state cause of action that is 
most analogous to the federal cause of action in 
question. Jarrett v. Kassel, 972 F.2d 1415, 1992 
U.S. App. LEXIS 17649 (6th Cir. Tenn. 1992), 
cert. denied, 507 U.S. 916, 113 S. Ct. 1272, 122 
L. Ed. 2d 667, 1993 U.S. LEXIS 1210 (1998). 

Where the parties did not contest the district 
court’s application of this section, the circuit 
court accepted the district court’s conclusion, 
without reviewing it, in a private cause of 
action for fraud, under the Commodity Ex- 
change Act § 4b, 70 U.S.C. § 6b, maintained by 
defrauded customers of commodity trading ad- 
visors and commodity pool operators. Jarrett v. 
Kassel, 972 F.2d 1415, 1992 U.S. App. LEXIS 
17649 (6th Cir. Tenn. 1992), cert. denied, 507 
U.S. 916, 113 S. Ct. 1272, 122 L. Ed. 2d 667, 
1993 U.S. LEXIS 1210 (1993). 

Because a trial court’s order failed to delin- 
eate its award regarding purchasers’ counter- 
claim, the matter was remanded to the trial 
court for a determination of the basis for the 
award of unspecified, unrecovered costs in fa- 
vor of the purchasers; because the purchasers’ 
counterclaim was filed beyond the three-year 
statute of limitations, T.C.A. § 28-3-105, an 
award based on the lost equipment profit was 
time-barred, but in so far as the counterclaim 
sought to recover for magazine advertising, 
direct labor related to equipment, and auction 
costs, those claims were not injuries to personal 
property and were governed by the six-year 
statute of limitations for breach of contract, 
T.C.A. § 28-3-109. Mid-South Indus., Inc. v. 
Martin Mach. & Tool, Inc., 342 S.W.3d 19, 2010 
Tenn. App. LEXIS 208 (Tenn. Ct. App. Mar. 19, 
2010), appeal denied, Mid-South Indus. v. Mar- 
tin Mach. & Tool, Inc., — S.W.3d —, 2010 Tenn. 
LEXIS 976 (Tenn. Oct. 12, 2010). 

Statute of limitations for injury to property, 
found at T.C.A. § 28-3-105, instead of the stat- 
ute of limitations for a breach of contract, found 
at T.C.A. § 28-3-109, governed a dispute re- 
garding the sale of property because the seller 
sought damages for the decreased value of the 
seller’s remaining property due to the buyer’s 
failure to provide access to the seller’s property 
as contemplated in the sales contract. Benz- 
Elliott v. Barrett Enters., LP, —S.W.3d —, 2013 
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Tenn. App. LEXIS 482 (Tenn. Ct. App. July 29, 
2013), rev'd, Benz-Elliott v. Barrett Enters., LP, 
456 S.W.3d 140, 2015 Tenn. LEXIS 15 (Tenn. 
Jan. 23, 2015). 

Trial court erred in granting summary judg- 
ment to a bank in home owners’ action, arising 
from the bank’s alleged failure to provide long- 
term financing toward the building of their 
home, as the three-year limitations statute for 
injury to property or interest in property was 
not applicable upon analysis of the legal basis 
of the claim and the type of injuries for which 
damages were sought. Sanders v. First Tenn. 
Bank, N.A., — S.W.3d —, 2015 Tenn. App. 
LEXIS 147 (Tenn. Ct. App. Mar. 26, 2015). 


54. Concealment of Cause of Action. 

Although concealment of a cause of action 
has been held to toll the statute, it must be 
shown that the defendant took affirmative 
steps to conceal the cause of action and that the 
plaintiff could not have discovered his cause of 
action despite exercising reasonable diligence; 
thus, where the record revealed that the plain- 
tiff postal worker failed to exercise reasonable 
care and diligence in making an effort to dis- 
cover any cause of action he might have had 
against the named defendants, the district 
court did not err when it held that his claim for 
interference with property and contractual 
rights was time barred since it was filed more 
than three years after the alleged wrongful 
actions of the defendants. Harvey v. Martin, 
714 F.2d 650, 1983 U.S. App. LEXIS 24929 (6th 
Cir. Tenn. 1983). 

Federal law of fraudulent concealment ap- 
plied to plaintiffs’ claims under the Commodi- 
tys Exchange Act, 7 U.S.C. § 6 et seq. and 
Tennessee’s law of fraudulent concealment ap- 
plied to plaintiffs’ state law fraud claims. Jar- 
rett v. Kassel, 972 F.2d 1415, 1992 U.S. App. 
LEXIS 17649 (6th Cir. Tenn. 1992), cert. de- 
nied, 507 U.S. 916, 113 S. Ct. 1272, 122 L. Ed. 
2d 667, 1993 U.S. LEXIS 1210 (1998). 

The U.S. court of appeals for the sixth circuit 
and the Tennessee supreme court both require 
essentially the same proof of fraudulent con- 
cealment; U.S. court of appeals requires the 
plaintiff to show: (1) wrongful concealment of 
their actions by the defendants; (2) failure of 
the plaintiff to discover the operative facts that 
are the basis of his cause of action within the 
limitations period; and (3) plaintiffs due dili- 
gence until discovery of the facts. Jarrett v. 
Kassel, 972 F.2d 1415, 1992 U.S. App. LEXIS 
17649 (6th Cir. Tenn. 1992), cert. denied, 507 
Uis? 9165113°S9 Cte12727 127° hde2d* 667, 
1993 U.S. LEXIS 1210 (1998). 

Although Tennessee’s formulation of fraudu- 
lent concealment omits the showing of failure 
to discover the operative facts within the limi- 
tations period, the federal and Tennessee stan- 
dards require the same proof with respect to 
wrongful concealment by the defendant and 
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due diligence by the plaintiff, and analysis of 
the due diligence issue is therefore the same 
with respect to claims under both federal law 
and Tennessee law. Jarrett v. Kassel, 972 F.2d 
1415, 1992 U.S. App. LEXIS 17649 (6th Cir. 
Tenn. 1992), cert. denied, 507 U.S. 916, 113 S. 
Ct. 1272, 122 L. Ed. 2d 667, 1993 U.S. LEXIS 
1210 (1993). 


55. Fraudulent Inducement to Contract. 
Fraud in the inducement of a contract was 
the common-law action of deceit, and the stat- 
ute of limitations in this section rather than 
§ 28-3-109 was applicable. American Fidelity 
Fire Ins. Co. v. Tucker, 671 S.W.2d 837, 1983 
Tenn. App. LEXIS 685 (Tenn. Ct. App. 1983). 


56. Laches. 

Under equitable principles the statute of 
limitations applicable to analogous actions at 
law is used to create a presumption of laches; 
this principle presumes that an action is barred 
if not brought within the period of the statute of 
limitations and is alive if brought within the 
period. Tandy Corp. v. Malone & Hyde, Inc., 769 
F.2d 362, 1985 U.S. App. LEXIS 20970 (6th Cir. 
Tenn. 1985), rehearing denied, 777 F.2d 1130, 
1985 U.S. App. LEXIS 26329 (6th Cir. Tenn. 
1985) (trademark infringement action within 
32 months was within three-year limitation). 

In plaintiff seller’s action alleging defendant 
competitor infringed on the seller’s trademark 
under 15 U.S.C. §§ 1114, 1125(a), 1125(c), and 
under the Tennessee Consumer Protection Act, 
T.C.A. § 47-18-104, four years earlier the com- 
petitor only agreed to change its coupons to 
avoid confusion as to the coupons’ redemption; 
thus, the seller’s notion that trademark infring- 
ing activity had ceased was unreasonable and 
unfounded; the statute of limitations under 
T.C.A. §§ 47-18-110, 28-3-105, and laches ap- 
plied, precluding damages. Johnny’s Fine 
Foods, Inc. v. Johnny’s Inc., 286 F. Supp. 2d 
876, 2003 U.S. Dist. LEXIS 18192 (M.D. Tenn. 
2003). 


57. Inducement to Breach Contract. 

The three-year limitation period in this sec- 
tion applies to common law actions for induce- 
ment of breach of contract and unlawful inter- 
ference with a business. Carruthers Ready- 
Mix, Inc. v. Cement Masons Local Union No. 
520, 779 F.2d 320, 1985 U.S. App. LEXIS 25597 
(6th Cir. Tenn. 1985). 

Since § 47-50-109 essentially codifies the 
common law action for wrongful inducement to 
breach a contract, it must also pertain to losses 
of property within the ambit of this section; 
moreover, an action pursuant to § 47-50-109 
does not fall within Tennessee’s catch-all ten- 
year limitations period. Misco, Inc. v. United 
States Steel Corp., 784 F.2d 198, 1986 U.S. App. 
LEXIS 22403 (6th Cir. Tenn. 1986). 


58. Economic Duress. 
Tennessee’s highest court would impose a 
three-year limitations period on economic du- 
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ress claims where the plaintiff seeks damages 
for alleged injuries to its property. Cumberland 
& Ohio Co. v. First American Nat’l Bank, 936 
F.2d 846, 1991 U.S. App. LEXIS 11882 (6th Cir. 
Tenn. 1991), cert. denied, Cumberland & Ohio 
Co. v. First Am. Nat’] Bank, 502 U.S. 1034, 112 
S. Ct. 878, 116 L. Ed. 2d 783, 1992 U.S. LEXIS 
210 (1992). 


59. Tolling for Members of a Class. 

The U.S. supreme court in Crown, Cork, & 
Seal Co. v. Parker, 462 U.S. 345, 103 S. Ct. 
2392, 76 L. Ed. 2d 628, 1983 U.S. LEXIS 58 
(1983), held that the filing of a class action tolls 
the applicable statute of limitations as to all 
asserted members of the class who would have 
been parties had the suit been permitted to 
continue as a class action. Once the statute has 
been tolled by the filing of the class action, it 
remains tolled for all members of the putative 
class until class certification is denied. Jarrett 
v. Kassel, 972 F.2d 1415, 1992 U.S. App. LEXIS 
17649 (6th Cir. Tenn. 1992), cert. denied, 507 
U.S. 916, 113 S. Ct. 1272, 122 L. Ed. 2d 667, 
1993 U.S. LEXIS 1210 (1993). 

Where a particular plaintiff had taken on the 
responsibilities of class representative, the dili- 
gence exercised by that plaintiff (of the attor- 
ney for the class) in discovering additional 
related claims of the class was attributable to 
intervening plaintiffs who were putative mem- 
bers of the class until class certification was 
denied, for the purpose of tolling the statute of 
limitations based upon a defendant’s fraudu- 
lent concealment. Jarrett v. Kassel, 972 F.2d 
1415, 1992 U.S. App. LEXIS 17649 (6th Cir. 
Tenn. 1992), cert. denied, 507 U.S. 916, 113 S. 
Ct. 1272, 122 L. Ed. 2d 667, 1993 U.S. LEXIS 
1210 (1993). 

Applying Davidson county, Tenn., R. § 26.14 
to the case at bar, because the previous plain- 
tiffs did not move for class certification within 
60 days after their action was remanded to the 
circuit court, nor did they seek class certifica- 
tion in the six years before they settled their 
suit with defendants, the plaintiffs in this case 
were not protected as potential class members, 
the statutes of limitations began to run upon 
the expiration of the 60 days, and their contract 
action was time barred. Tigg v. Pirelli Tire 
Corp., 232 S.W.3d 28, 2007 Tenn. LEXIS 641 
(Tenn. Aug. 16, 2007). 


60. Tolling of Statute. 

In an action by a bank’s conservator against 
the bank’s directors and officers, accounting 
firm, and the firm’s partners for breach of 
implied contract, breach of fiduciary duty, gross 
negligence, negligence, and negligence per se, 
in order to toll the statute of limitations for 
causes of action relating to secured transac- 
tions, the plaintiff was required to show its own 
due diligence in discovering the facts and det- 
rimental reliance. Resolution Trust Corp. v. 
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Wood, 870 F. Supp. 797, 1994 U.S. Dist. LEXIS 
20199 (W.D. Tenn. 1994). 

A fraud action by plaintiff owners of condo- 
miniums against defendant corporations was 
barred by the three-year limitations period, 
where, even though plaintiffs had been lulled 
into inactivity for one and one-half years by 
defendants’ representations that they would 
repair the units, plaintiffs still had a reason- 
able time of one and one-half years to bring 
their suit after the lulling activity ceased. Fair- 
way Village Condo. Ass’n v. Connecticut Mut. 
Life Ins. Co., 934 S.W.2d 342, 1996 Tenn. App. 
LEXIS 336 (Tenn. Ct. App. 1996). 

Member of the board of directors for a com- 
pany were not time-barred under T.C.A. § 28- 
3-105 or T.C.A. § 47-3-118(g) from asserting 
their conversion claim against the president of 
the company because the president fraudu- 
lently concealed his conversion of company as- 
sets to fund his personal expenses without the 
knowledge and approval of the company’s 
Board of Directors. May v. Scott, 388 F. Supp. 
2d 828, 2005 U.S. Dist. LEXIS 27433 (W.D. 
Tenn. 2005). 

Class action tolling doctrine was consistent 
with Tennessee law and the trial court erred in 
failing to invoke same as to the replacement 
workers’ individual claims of breach of contract 
and interference with contract; the doctrine of 
laches did not prevent the replacement workers 
from maintaining their claims, in part, because 
they were not sleeping on their rights when 
they trusted the former class action plaintiffs to 
adequately represent their interests. Tigg v. 
Pirelli Tire Corp., —S.W.3d —, 2005 Tenn. App. 
LEXIS 812 (Tenn. Ct. App. Dec. 22, 2005), rev'd, 
232 S.W.3d 28, 2007 Tenn. LEXIS 641 (Tenn. 
Aug. 16, 2007). 

Dismissal of daughter’s action against her 
parents for conversion was appropriate because 
daughter failed to exercise reasonable care and 
diligence in discovering her father’s alleged 
conversion of the funds at issue, and thus the 
action was time-barred under T.C.A. § 28-3- 
105(2); mere ignorance and the failure of 
daughter to discover the existence of the cause 
of action was not sufficient to toll the running of 
the statute of limitations. Hanna v. Sheflin, 275 
S.W.3d 423, 2008 Tenn. App. LEXIS 412 (Tenn. 
Ct. App. July 22, 2008). 

Genuine dispute of fact existed concerning 
whether the uncle could have discovered the 
fact that certain funds were converted by the 
nephew prior to February 23, 2003, as there 
was a genuine dispute of fact concerning 
whether the uncle could have discovered the 
wrong by exercising reasonable care and dili- 
gence and whether the uncle exercised reason- 
able care and diligence in discovering the injury 
or wrong was usually a question of fact for the 
jury to determine. Ralston v. Hobbs, 306 S.W.3d 
213, 2009 Tenn. App. LEXIS 311 (Tenn. Ct. App. 
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June 4, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 223 (Tenn. Jan. 25, 2010). 


61. Confiscated Property. 

An action for the return of confiscated prop- 
erty brought under § 40-17-118 was subject to 
the three-year statute of limitations contained 
in this section, not the 12-month limitation 
period in § 29-20-305 of the Governmental Tort 
Liability Act. Cruse v. City of Columbia, 922 
S.W.2d 492, 1996 Tenn. LEXIS 305 (Tenn. 
1996). 


62. Injuries of Employees. 
Because an employee sought damages flow- 
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ing from the termination of her employment 
and her employment relationship was termi- 
nable at will, the employee’s misrepresentation 
claim against a former employer was subject to 
the one-year statute of limitations in T.C.A. 
§ 28-3-104(a)(1) rather than the three-year pe- 
riod of T.C.A. § 28-3-105; the misrepresenta- 
tion claim was time-barred because the em- 
ployee knew or should have discovered that she 
sustained an injury as a result of the employ- 
er’s allegedly tortious conduct more than one 
year before she filed her action. Evans v. Wal- 
green Co., 813 F. Supp. 2d 897, 2011 U.S. Dist. 
LEXIS 95753 (W.D. Tenn. Aug. 25, 2011). 


28-3-106. Recovery of gambling losses. 


Actions to recover money or goods lost at any kind of gambling or betting, 


and paid or delivered: 


(1) If brought by the loser, shall be commenced within ninety (90) days 


next after such payment or delivery; 


(2) If brought for the use of the spouse, child or children, or next of kin, 
within twelve (12) months from the expiration of the ninety (90) days; 
(3) If by a creditor of the loser, within twenty-four (24) months from the 


end of the ninety (90) days. 


History. 

Code 1858, § 2770 (deriv. Acts 1799, ch. 8, 
§ 4); Shan., § 4467; Code 1932, § 8593; T.C.A. 
(orig. ed.), § 28-306. 


Cross-References. 
Gambling contracts, title 29, ch. 19. 


NOTES TO DECISIONS 


Analysis 


1. Recaption. 
2. Life Insurance Premiums. 


1. Recaption. 

Property lost at gaming and delivered to the 
winner may be retained by the loser, if the 
possession thereof is peaceably regained before 
the right to sue therefor is barred by the statute 
of limitations. Peters v. Edwards, 8 Tenn. 262, 
1827 Tenn. LEXIS 46 (1827); Garrett v. 
Vaughan, 60 Tenn. 113, 1873 Tenn. LEXIS 423 
(1873); Stanford v. Howard, 103 Tenn. 24, 52 
S.W. 140, 1899 Tenn. LEXIS 83, 76 Am. St. Rep. 
635 (1899). 


2. Life Insurance Premiums. 

In action to recover premiums paid on policy 
of life insurance without knowledge of insured, 
and in which one ground of defendant’s motion 
for new trial included assignment that court 
erred in holding that plaintiff was not barred by 
statute of limitations applicable to action, such 


error was properly preserved in view of fact 
that defendant’s counsel at close of evidence 
had expressly directed attention of court to 
statutory 90-day limitation on actions for 
money lost at gambling or betting, as a result of 
which the trial judge could not have failed to 
understand that the mentioned ground of de- 
fendant’s motion for a new trial was a com- 
plaint of the court’s ruling that the 90-day 
statute was not applicable to plaintiffs action. 
Interstate Life & Acci. Co. v. Cook, 19 Tenn. 
App. 290, 86 S.W.2d 887, 1935 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. 1935). 

Although last premium had been paid more 
than three years prior to commencement of 
action, 90-day statute of limitation on action for 
money lost at gambling or betting did not bar 
action to recover premiums paid on policy of life 
insurance without knowledge of insured, such 
policy being primarily void as against public 
policy. Interstate Life & Acci. Co. v. Cook, 19 
Tenn. App. 290, 86 S.W.2d 887, 1935 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. 1935). 
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28-3-107. Actions for usury. 
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No action shall be brought on claim for usury after two (2) years from the 
date of the payment of the debt upon which such claim for usury shall be based. 


History. 
Acts 1908, ch. 439, § 1; Shan., § 4469a2; 
Code 1932, § 8597; T.C.A. (orig. ed.), § 28-307. 


Cross-References. 
Usury, statute of limitations, § 47-14-1118. 


NOTES TO DECISIONS 


Analysis 


1. Implied Repeal. 
2. Renewal Notes. 


1. Implied Repeal. 

This section was repealed by implication in 
1979 by the enactment of § 47-14-118, creating 
a three-year statute of limitations for usury. 
Pacific E. Corp. v. Gulf Life Holding Co., 902 
S.W.2d 946, 1995 Tenn. App. LEXIS 215 (Tenn. 
Ct. App. 1995). 


2. Renewal Notes. 

In an action on notes, the two year statute of 
limitations against usury does not begin to run 
where the notes were a series of renewals, until 
payment of settlement, although payment of 


usury began more than two years before. Rus- 
sellville Bank & Trust Co. v. McGhee, 16 Tenn. 
App. 460, 65 S.W.2d 202, 1932 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. 1932). 

Where note dated November 16, 1926, was 
renewal of note dated January 11, 1922, and 
1926 note was not settled until novation ef- 
fected by execution of note on April 14, 1932, 
two year statute of limitations did not begin to 
run against usury on 1926 debt until its settle- 
ment in 1932, and since the notes of 1922 and 
1926 were one continuous transaction, the stat- 
ute did not begin to run against usury on the 
1922 debt until April 14, 1932. Crabb v. Cole, 19 
Tenn. App. 201, 84 S.W.2d 597, 1935 Tenn. App. 
LEXIS 34 (Tenn. Ct. App. 1935). 


28-3-108. Actions against sureties of collecting officer. 


Actions against sureties of any collecting officer, for failing to pay over money 
collected, when the collecting officer has made return of an execution or other 
process that the money is made or the process satisfied, shall be commenced 
within three (3) years from the return of the process. 


History. 

Code 1858, § 2774 (deriv. Acts 1823, ch. 16, 
§ 1); Shan., § 4471; Code 1932, § 8599; T.C.A. 
(orig. ed.), § 28-308. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Sheriffs, § 29. 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Estoppel of Surety. 
3. Trust in Process of Administration. 


1. Application. 

This statute does not embrace a case of the 
failure to pay over money collected upon pro- 
cess, unless there has been an actual return of 
the process to the tribunal issuing it, with the 
official indorsement thereon showing the same 
to be satisfied, or showing the collection of the 
money, and does not apply where there has 
been no return of the execution. Stanly v. Daily, 
23 Tenn. 55, 1843 Tenn. LEXIS 13 (1843); 
Prewett v. Hilliard, 30 Tenn. 423, 1850 Tenn. 
LEXIS 142 (1850); Wingfield v. Crosby, 45 Tenn. 
241, 1867 Tenn. LEXIS 124 (1867); Wiseman v. 


Bean, 49 Tenn. 390, 1871 Tenn. LEXIS 22 
(1871). 


2. Estoppel of Surety. 

Where a surety does nothing to lull the obli- 
gee into delaying the commencement of suit, 
there is no estoppel of the surety to plead 
limitation. J. R. Hale & Sons v. R. C. Stone 
Engineering Co., 14 Tenn. App. 461, — S.W.2d 
—, 1932 Tenn. App. LEXIS 54 (Tenn. Ct. App. 
1932). 


3. Trust in Process of Administration. 

While trust is still in process of administra- 
tion, neither the three nor the six year statute 
of limitations, both of which are pleaded by the 
guardians, can be maintained. Nashville Trust 
Co. v. Tyne, 194 Tenn. 4385, 250 S.W.2d 937, 
1952 Tenn. LEXIS 399 (1952). 


28-3-109 


LIMITATION OF ACTIONS 614 


28-3-109. Rent — Official misconduct — Contracts not otherwise cov- 
ered — Title insurance — Demand notes. 


(a) The following actions shall be commenced within six (6) years after the 


cause of action accrued: 


(1) Actions for the use and occupation of land and for rent; 
(2) Actions against the sureties of guardians, executors and administra- 
tors, sheriffs, clerks, and other public officers, for nonfeasance, misfeasance, 


and malfeasance in office; and 


(3) Actions on contracts not otherwise expressly provided for. 
(b) The cause of action on title insurance policies, guaranteeing title to real 
estate, shall accrue on the date the loss or damage insured or guaranteed 


against is sustained. 


(c) The cause of action on demand notes shall be commenced within ten (10) 


years after the cause of action accrued. 


History. 

Code 1858, § 2775 (deriv. Acts 1715, ch. 27, 
§ 5); Shan., § 4472; Code 1932, § 8600; Acts 
1947, ch. 126, § 1; C. Supp. 1950, § 8600; Acts 
1976, ch. 472, § 1; modified; T.C.A. (orig. ed.), 
§ 28-309. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8$ 637, 763; 835. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
counts and Accounting, § 15; 3 Tenn. Juris., 
Attorney and Client, § 12; 5 Tenn. Juris., 
Bonds, § 11; 5 Tenn. Juris., Carriers, § 49; 8 
Tenn. Juris., Covenants, § 21; 12 Tenn. Juris., 
Executors and Administrators, §§ 98, 101; 14 
Tenn. Juris., Guardian and Ward, § 32; 15 
Tenn. Juris., Insurance, § 83; 17 Tenn. Juris., 
Labor, § 13; 18 Tenn. Juris., Limitations of 
Actions, §§ 10-13, 17, 26, 27, 34, 46; 19 Tenn. 
Juris., Motions and Summary Proceedings, 
§ 8; 19 Tenn. Juris., Municipal Corporations, 
S270: 


Law Reviews. 

Attorney and Client — Negligence — Limi- 
tation of Action, 34 Tenn. L. Rev. 507. 

Contract — Tort — Breach of Duty Resulting 
in Property Damage — Limitation of Action, 34 
Tenn. L. Rev. 297. 

Contracts and Sales Law in Tennessee: A 
Survey and Commentary, II. Contracts (John A. 
Sebert, Jr.), 45 Tenn. L. Rev. 353. 

Guarantor Liability in Tennessee: Past, Pres- 
ent & Future, 15 Mem. St. U.L. Rev. 601 (1985). 


Insurance — 1961 Tennessee Survey (Robert 
N. Covington), 14 Vand. L. Rev. 1303. 

Legal Profession — Attorney and Client, 24 
Tenn. L. Rev. 611. 

Please Pass the Biscuits and Gravamen 
(Donald F. Paine), 29 No. 6 Tenn. B.J. 20 (1993). 

Products Liability — Accrual and Limita- 
tions of Actions, 35 Tenn. L. Rev. 335. 

Recent Developments in the Law of Accrual 
and Limitation of Actions in Tennessee as Ap- 
plied to Products Liability Cases (Michael E. 
Hewgley), 2 Mem. St. U.L. Rev. 105. 

Sales — Breach of Warranty — Statute of 
Limitations, 33 Tenn. L. Rev. 250. 

Tennessee Survey of the Law — Indemnity in 
Tort, 7 Mem. St. U.L. Rev. 307. 

The Law of Negotiable Instruments, Bank 
Deposits, and Collections in Tennessee: A Sur- 
vey of Changes in the 1990 Revision to UCC 
Articles 3 and 4 (Virigina Wilson), 28 U. Mem. 
L. Rev. 117 (1997). 

The Tennessee Employer’s Wrongful Dis- 
charge and the Union’s Breach of the Duty of 
Fair Representation — Does Tennessee Need a 
Statute of Limitations? (Marsha H. Ashlock), 
20 No. 2 Tenn. B.J. 15 (1984). 

Torts — Attorney’s Liability — No Liability to 
Disappointed Beneficiaries for Negligent Han- 
dling of Will, 4 Mem. St. U.L. Rev. 188. 

Torts — Limitations of Actions — Application 
of the Four Year Statute in Breach of Warranty 
Actions, 38 Tenn. L. Rev. 293. 

Uninsured Motorist Coverage in Tennessee 
(Phillip A. Fleissner), 38 Tenn. L. Rev. 391. 

Wrongful Death Actions in Tennessee (T. A. 
Smedley), 27 Tenn. L. Rev. 447. 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Action on Loan. 


. Actions on Contracts. 

. —Actions Not Within Statute. 
— —Arbitration Awards. 

— —Actions Sounding in Tort. 


D or oo 


Dit A ts i SON ON a AE LEO Ae EE I nly AO a, neat aT 


615 


7. —Bills and Notes. 


8. — —Endorsements. 

9. — —Renewal Note. 

10. — —Running of Statute. 

11. — —Power of Attorney to Confess. 
12. ——Demand Notes. 

13. — —Revival. 

14. — —Secured Notes. 

15. —Employment Contracts. 

16. — —Attorney and Client. 

17. —Insurance Policies. 

18. —Taxes. 

19. —Partnerships. 

20. —Bonds. 

21. —Shipping Contracts. 

22. —Collective Bargaining Contract. 
23. —Accounts for Personal Services. 
24. —Stocks. 

25. —Wills. 

26. —Implied Contracts. 

27. — —Conversion of Personalty. 
28. — —Collections. 

29. — —Negligence of Directors. 
30. ——Receivers. 

31. —Pleading of Bar. 

32. —Running of Statute. 

33. ——Contract Merged in Judgment. 
34. ——Pendency of Suit. 

35. ——Continuous Transactions. 
36. ——Severable Contracts. 

37. ——Installment Contracts. 

38. — —Mutual Accounts. 

39. — —Nonresidence. 

40. — —Foreign Corporations. 

41. ——United States Contracts. 
42. —Waiver of Statute. 

43. —Commencement of Action. 

44. — —Amendments. 

45. —Revival of Debt. 

46. — —Acknowledgment and Promise. 
47. ——Conditional Promise. 

48. — —Consideration. 

49, — —Payments. 

50. — —Effect of Renewal. 

51. — —Setoff. 

52. Actions Against Sureties. 

53. —Public Officials. 

54. — —Clerks. 

55. — —Sheriffs. 

56. —Personal Representatives. 

57. —Guardians. 

58. —Trustees. 

59. —Contract Limitations. 

60. —Estoppel. 

61. —Payment. 

62. Actions for Breach of Fiduciary Duty. 
63. Actions Involving Land. 

64. —Rents. 

65. —Use and Occupation. 

66. —Vendor and Vendee. 

67. Claims by Government. 

68. Contribution or Indemnity. 

69. Sales Contracts. 

70. Transfers in Fraud of Creditors. 
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71. Actions Under Federal Acts. 

72. Determination of Applicable Statute of 
Limitations. 

73. Accrual of Action. 

74. Economic Duress. 

75. Tolling of Statute. 


1. In General. 

In determining whether the purpose of an 
action is to recover damages which are per- 
sonal, to property, or on account of a breach of 
contract, the court must look to the complaint 
and ascertain the basis for which damages are 
sought. Harvest Corp. v. Ernst & Whinney, 610 
S.W.2d 727, 1980 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. 1980). 


2. Action on Loan. 

Lender’s suit against the borrowers to collect 
on a loan was properly dismissed as the general 
six-year statute codified at T.C.A. § 28-3- 
109(a)(3) applied, the statute of limitations on 
the alleged obligation accrued when the bor- 
rowers received the money from the lender, and 
there was no revival of the debt as the com- 
plaint did not allege any acknowledgment or 
promise after six years beyond the time the 
loan was made. Wilson v. Harris, 304 S.W.3d 
824, 2009 Tenn. App. LEXIS 404 (Tenn. Ct. 
App. June 30, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 51 (Tenn. Jan. 25, 2010). 


3. Actions on Contracts. 

Plaintiffs action suing attorney for mishan- 
dling of divorce case claiming “not only loss of 
properties but ... pain and mental anguish” was 
controlled by one year statute of limitations for 
personal actions rather than six year contract 
statute. Bland v. Smith, 197 Tenn. 683, 277 
S.W.2d 377, 1955 Tenn. LEXIS 335, 49 A.L.R.2d 
1212 (1955). 

To determine whether suit is for tort or 
contract and therefore whether respective one 
or six year statute of limitations applies, court 
must look to plaintiffs declaration to see 
whether personal injuries are claimed regard- 
less of how the action is styled and even though 
some contract damages are claimed. Bland v. 
Smith, 197 Tenn. 683, 277 S.W.2d 377, 1955 
Tenn. LEXIS 335, 49 A.L.R.2d 1212 (1955). 

Suit by employee to recover on promise of 
employer to pay any judgment recovered by 
employee in action for personal injuries against 
another employee was a suit on a contract 
rather than a suit in tort and was governed by 
this section rather than § 28-3-104. Williams v. 
McElhaney, 203 Tenn. 602, 315 S.W.2d 106, 
1958 Tenn. LEXIS 225 (1958). 

Where plaintiff who was struck by automo- 
bile failed to file suit within the one-year period 
provided by § 28-3-104 as a result of statement 
of claims adjuster that if plaintiff would not 
employ an attorney and would deal directly 
with adjuster such adjuster would authorize 
direct payment of hospital and doctor bills, 
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subsequent suit brought on theory of contract 
was not barred by one year period provided for 
personal injury actions but was governed by the 
six-year period relating to contracts. Jackson v. 
Kemp, 211 Tenn. 438, 365 S.W.2d 437, 1963 
Tenn. LEXIS 364 (1963). 

Action by client against attorney for financial 
losses sustained when attorney failed to pros- 
ecute personal injury action within statute of 
limitations was governed by six year period 
provided by § 28-3-109 for actions on contracts 
rather than one year period provided by § 28- 
3-104 for personal injury actions. Hillhouse v. 
McDowell, 219 Tenn. 362, 410 S.W.2d 162, 1966 
Tenn. LEXIS 631 (1966), superseded by statute 
as stated in, Swett v. Binkley, 104 S.W.3d 64, 
2002 Tenn. App. LEXIS 819 (Tenn. Ct. App. 
2002). 

Where the construction bond provided that 
the defendant general contractor would protect 
furnishers of materials as required by a public 
works act and also independently of the act, 
defendant waived the six-month period of limi- 
tations contained in § 12-4-206, and the six- 
year period applicable to contracts generally 
applied. Varner Constr. Co. v. Mid-South Spe- 
cialties, Inc., 547 S.W.2d 569, 1977 Tenn. 
LEXIS 565 (Tenn. 1977). 

Not all contract actions are subject to the 
six-year statute of limitations; they may be 
subject to a one-year period for personal inju- 
ries or a three-year period for property damage. 
Pera v. Kroger Co., 674 S.W.2d 715, 1984 Tenn. 
LEXIS 828 (Tenn. 1984). 

Asking a court to declare a contract unen- 
forceable is not equivalent to serving notice to 
concerned parties that the obligor refuses to be 
bound by the contract, and the appellees’ cause 
of action for breach of contract was not barred 
by the statute of limitations under subdivision 
(a)(3). Wright v. Wright, 832 S.W.2d 542, 1991 
Tenn. App. LEXIS 748 (Tenn. Ct. App. 1991). 

Because the question of when a hazardous 
chemical clean-up company had notice of a 
business’ intention not to pay for services ren- 
dered was a matter of the company’s story 
versus the business’s story, and because the 
trial court was in a better position to determine 
the credibility of the witnesses and ultimately 
favored the company’s version of events, the 
court found no abuse of discretion and affirmed 
the finding that the lawsuit for breach of con- 
tract was timely filed under T.C.A. § 28-3- 
109(a)(3); in any event, given the fact that the 
agreement in question contemplated a 10-day 
payment grace period, the court could not say 
that the company should have been charged 
with notice of repudiation until such time as 
that 10 days had elapsed, and the lawsuit was 
filed within six years of that date. Ferguson 
Harbour Inc. v. Flash Mkt., Inc., 124 S.W.3d 
541, 2003 Tenn. App. LEXIS 286 (Tenn. Ct. 
App. 2003), appeal denied, Ferguson Harbour, 
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Inc. v. Flash Mkt., Inc., — S.W.3d —, 2003 
Tenn. LEXIS 897 (Tenn. 2003). 

Dismissal of the son’s claim for 27 semesters 
of post-secondary education against his father’s 
estate was proper where his claim was time- 
barred pursuant to T.C.A. § 28-3-109(a)(3) and 
T.C.A. § 28-3-110, and the appellate court 
could not interpret the relevant language as 
obligating the father to pay for a lifetime of 
taking courses. In re Estate of Sanders, — 
S.W.3d —, 2004 Tenn. App. LEXIS 184 (Tenn. 
Ct. App. Mar. 25, 2004), cert. denied, Sanders v. 
Vine, 544 U.S. 962, 125 S. Ct. 1741, 161 L. Ed. 
2d 604, 2005 U.S. LEXIS 2995 (2005), review or 
rehearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 951 (Tenn. Nov. 8, 2004). 

Minority shareholder did not have knowledge 
of the majority shareholder’s acquisition of ad- 
ditional stock in violation of the Pre-Incorpora- 
tion Agreement until he investigated the re- 
cords of the corporation in 1997; whether the 
minority shareholder acted with due diligence 
prior to 1997 remained a question of fact to be 
resolved at trial. House v. Edmondson, — 
S.W.3d —, 2006 Tenn. App. LEXIS 320 (Tenn. 
Ct. App. May 16, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 1061 (Tenn. Nov. 
6, 2006), affd, House v. Estate of Edmondson, 
245 S.W.3d 372, 2008 Tenn. LEXIS 16 (Tenn. 
Jan. 25, 2008). 

Diminution in value damages the individual 
sought to recover flowed directly from her 
breach of contract claim, and because the basis 
of the individual’s claim was breach of contract, 
and the damages sought and awarded were for 
breach of contract, the breach of contract claim 
was governed by the six-year statute of limita- 
tions under the statute. Benz-Elliott v. Barrett 
Enters., LP, 456 S.W.3d 140, 2015 Tenn. LEXIS 
15 (Tenn. Jan. 23, 2015). 

Although plaintiff presented a claim with a 
legal basis of breach of contract, plaintiff failed 
to allege facts sufficient to state a breach of an 
enforceable contract claim upon which relief 
could be granted because plaintiff did not prove 
that the hospital had entered into a contract in 
which it agreed that all possible complications 
and resultant treatment plaintiff might need 
subsequent to the bariatric surgery would be 
covered by his advance payment; however, the 
finding of prejudice did not apply to plaintiffs 
breach of contract claim, and plaintiff could file 
a new action alleging breach of contract, pro- 
vided that he did so within the six-year statute 
of limitations. Kaddoura v. Chattanooga-Ham- 
ilton Cnty. Hosp. Auth., — S.W.3d —, 2015 
Tenn. App. LEXIS 264 (Tenn. Ct. App. Apr. 27, 
2015). 


4. —Actions Not Within Statute. 

Action against aviation service company for 
damages to airplane because of failure to oil a 
device on plane in accordance with contract 
sounded in tort so that the three year limitation 
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of § 28-3-105 for damages to real and personal 
property was applicable rather than the six 
year limitation of § 28-3-109 for actions on 
contracts not otherwise expressly provided for. 
Pinkerton & Laws Co. v. Nashville Flying Ser- 
vice, Inc., 218 Tenn. 252, 402 S.W.2d 861, 1966 
Tenn. LEXIS 562 (1966). 

Where parents satisfied proof of financial 
responsibility for their minor son under 18 
years of age pursuant to former § 55-7-104, 
and where son was later found liable for dam- 
ages for bodily injuries to other parties, the 
statute of limitations applying to parents’ li- 
ability sounds in tort under § 28-3-104, and 
was not a contractual liability under § 28-3- 
109. Bankers Fire & Marine Ins. Co. v. Sam- 
pley, 304 F. Supp. 523, 1968 U.S. Dist. LEXIS 
9919 (E.D. Tenn. 1968), affd, 420 F.2d 300, 
1970 U.S. App. LEXIS 11375 (6th Cir. Tenn. 
1970). 

Action by purchasers of residence against 
builder and seller for defects in the building 
was an action for property damages under 
§ 28-3-105 rather than an action under § 28- 
3-109 relating to contracts not otherwise cov- 
ered even though purchaser alleged breach of 
implied warranty in contract of sale. Williams 
v. Thompson, 223 Tenn. 170, 443 S.W.2d 447, 
1969 Tenn. LEXIS 400 (1969). 

This statute was not applicable to the indem- 
nity claims of builders and architects as third- 
party plaintiffs in a wrongful death action aris- 
ing out of an apartment fire because § 28-3- 
202, concerning actions arising out of defective 
construction, was intended to cover all such 
related actions and is an exception to the limi- 
tation on general contract actions of this sec- 
tion. Agus v. Future Chattanooga Development 
Corp., 358 F. Supp. 246, 1973 U.S. Dist. LEXIS 
13983 (E.D. Tenn. 1973). 

In class action brought by female employees 
against employer for judicial enforcement of 
civil rights, court held that statute of limita- 
tions which governed action was § 28-3-105 
rather than this section which excludes actions 
on contract. Trivett v. Tri-State Container 
Corp., 368 F. Supp. 137, 1973 U.S. Dist. LEXIS 
11199 (E.D. Tenn. 1973). 

This section does not apply to a cause of 
action for breach of a union’s duty of fair 
representation. Headrick v. American Dist. Tel. 
Co., 526 F. Supp. 604, 1980 U.S. Dist. LEXIS 
17692 (E.D. Tenn. 1980). 

In medical malpractice cases, although the 
claim may arise in contract by virtue of the 
doctor-patient relationship, the damages are 
sustained on the person; hence the damages are 
for injuries to the person and governed by the 
one-year statute of limitations (§ 28-3-104) and 
not the general contract statute of limitations 
(this section). Harvest Corp. v. Ernst & Whin- 
ney, 610 S.W.2d 727, 1980 Tenn. App. LEXIS 
417 (Tenn. Ct. App. 1980). 
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Action by union member against whom for 
breach of duty of fair representation and 
against his employer for breach of a collective 
bargaining agreement was an action in tort 
relating to an injury to property, plaintiffs 
interest in his job, governed by the statute of 
limitations in this section. Nevils v. McDowell 
Contractors, Inc., 522 F. Supp. 502, 1981 U.S. 
Dist. LEXIS 9829 (M.D. Tenn. 1981). 

Fraud in the inducement of a contract was 
the common-law action of deceit, and the stat- 
ute of limitations in § 28-3-105 rather than 
this section was applicable. American Fidelity 
Fire Ins. Co. v. Tucker, 671 S.W.2d 837, 1983 
Tenn. App. LEXIS 685 (Tenn. Ct. App. 1983). 

An action against bank for refusal to make 
payment on a check, where the gravamen of the 
action was mental anguish, humiliation, em- 
barrassment, and damage to reputation, was 
one for personal injuries, and therefore the 
one-year limitation in § 28-3-104 applied, 
rather than the six-year limitation in this sec- 
tion. Pera v. Kroger Co., 674 S.W.2d 715, 1984 
Tenn. LEXIS 828 (Tenn. 1984). 

Putative breach of contract claim by former 
student against a school and instructor center- 
ing on mental and emotional harm suffered 
because of actions of the defendants was sub- 
ject to application of a one-year statute of 
limitations. Jacobs v. Baylor Sch., 957 F. Supp. 
1002, 1996 U.S. Dist. LEXIS 20704 (E.D. Tenn. 
1996). 


5. — —Arbitration Awards. 

The six-year statute of limitations for breach 
of contract actions is not the appropriate stat- 
ute of limitations for actions to vacate arbitra- 
tion awards. Jarnigan v. Teamsters Local 519, 
548 F. Supp. 25, 1982 U.S. Dist. LEXIS 14722 
(E.D. Tenn. 1982), affd without opinion, Jarni- 
gan v. Teamsters Local Union No. 519, 722 F.2d 
741, 1983 U.S. App. LEXIS 12521 (6th Cir. 
Tenn. 1983). 

Employee’s claims regarding the denial of 
long-term disability benefits pursuant to a col- 
lective bargaining agreement were denied as 
untimely because the claims were subject to 
Tennessee’s 90-day statute of limitations. Ac- 
tions arising under 29 U.S.C. § 185, of the 
Labor Management Relations Act, to vacate an 
arbitration award are governed by Tennessee’s 
90-day statute of limitations for similar actions 
rather than Tennessee’s six-year statute of 
limitations for breach of contract actions. Aloisi 
v. Lockheed Martin Energy Sys., 321 F.3d 551, 
2003 FED App. 62P, 2003 U.S. App. LEXIS 
3366 (6th Cir. 2003). 


6. — —Actions Sounding in Tort. 

Where the complaint and the record showed 
that the gravamen of the action was mental 
anguish, anxiety, humiliation, embarrassment 
and damage to reputation with regard to plain- 
tiff credit, and was not based on contract aris- 
ing out of his credit agreement with defendant, 
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the one-year limitation applicable to tort ac- 
tions, and not the six-year period, applied. 
Yater v. Wachovia Bank, 861 S.W.2d 369, 19938 
Tenn. App. LEXIS 359 (Tenn. Ct. App. 1993). 

Three-year statute of limitations provided by 
§ 28-3-105, and not the six-year statute for 
breach of contract provided by this section, 
applied to plaintiffs claim of fraud and breach 
of fiduciary duty arising out of failure to dis- 
close the contents of an amendment to a song- 
writing contract, which plaintiff claimed de- 
prived him of the full value of copyrighted 
songs. Keller v. Colgems-EMI Music, 924 
S.W.2d 357, 1996 Tenn. App. LEXIS 4 (Tenn. 
Ct. App. 1996). 


7. —Bills and Notes. 

Bills and notes are included in this section, 
and are subject to the limitation therein pre- 
scribed. Tisdale v. Munroe, 11 Tenn. 319, 11 
Tenn. 320, 1832 Tenn. LEXIS 52 (1832); Wilson 
v. Turk, 18 Tenn. 247, 1837 Tenn. LEXIS 11 
(1837); Stone v. Duncan, 38 Tenn. 103, 1858 
Tenn. LEXIS 128 (1858). 

A promise to pay a note, made to the widow of 
the deceased holder, before the appointment of 
an administrator, where she wrongly claimed 
the note as a gift from her husband, is not such 
acknowledgment of the debt and promise to pay 
it as will take it out of the operation of the 
statute of limitations, because the promise was 
made to a party not entitled to the paper. 
Maxwell v. Reilly, 79 Tenn. 307, 1883 Tenn. 
LEXIS 65 (1883). 

Where the creditor’s bill is filed within six 
years after notes matured, there is nothing in 
the defense of the statute of limitations. Grace 
v. Johnson, 25 Tenn. App. 355, 157 S.W.2d 848, 
1941 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
1941). 

Statute of limitations did not preclude person 
sued on notes from asserting defense tending to 
show that notes sued on had been released or 
discharged. Trice v. Hewgley, 53 Tenn. App. 259, 
381 S.W.2d 589, 1964 Tenn. App. LEXIS 100, 18 
A.L.R.3d 720 (Tenn. Ct. App. 1964). 


8. — —Endorsements. 

A contract of endorsement is covered by this 
section. Holbert v. Seawright, 62 Tenn. 169, 
1873 Tenn. LEXIS 161 (1873). 


9. — —Renewal Note. 

Where maker of a note agrees to sign a 
renewal note, the agreement is a new promise 
to pay, though he does not so sign, and the six 
year statute would apply from date of promise. 
Bowman v. Rector, 59 S.W. 389, 1900 Tenn. Ch. 
App. LEXIS 89 (1900). 

Renewal of a title retention purchase money 
note by other title retention notes entitled 
seller to maintain an action for possession of 
the goods, where an action was brought less 
than six years after execution of last renewal 
note, and such action was not barred by six- 
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year or 10-year statute of limitations. William- 
son Bros. v. Daniel, 21 Tenn. App. 346, 110 
S.W.2d 1028, 1937 Tenn. App. LEXIS 37 (Tenn. 
Ct. App. 1937). 

Although statute of limitations had run on 
original note, where original note was ex- 
changed for another such note was valid, since 
the statute of limitations may be waived, and 
interest paid thereon was deductible from fed- 
eral income tax. First Nat’l Co. v. Commis- 
sioner, 289 F.2d 861, 1961 U.S. App. LEXIS 
4665 (6th Cir. 1961). 

It is the law in Tennessee that execution of a 
new note acknowledging existing indebtedness 
waives the limitations period with respect to 
that indebtedness, so that a new limitations 
period begins to run from the time of the 
renewed note. Union Planters Nat'l Bank v. 
Markowitz, 468 F. Supp. 529, 1979 U.S. Dist. 
LEXIS 14461 (W.D. Tenn. 1979). 


10. — —Running of Statute. 

Where a note fell due and the action accrued 
in the lifetime of the person in whose favor the 
action accrued and he was capable of suing, the 
statute having begun to run, continued to run, 
excluding, however, from the computation the 
time that elapsed between the death of the 
holder of the note and the granting of adminis- 
tration upon his estate. Anderson v. Anderson, 
2 Shan. 4387 (1877). 

A note due in 1892 was by agreement ex- 
tended as to payment until 18938, and suit 
thereon commenced in 1898. The extension, 
though without consideration, having been 
acted upon by the parties, prevented the bar of 
the statute. Bowman v. Rector, 59 S.W. 389, 
1900 Tenn. Ch. App. LEXIS 89 (1900). 

Unconstitutional payment of interest by one 
other than the maker of a note does not imply a 
promise of payment or reaffirmation of the debt 
and does not toll the running of the statute. 
Farmers & Merchants Bank v. Templeton, 646 
S.W.2d 920, 1982 Tenn. App. LEXIS 442 (Tenn. 
Ct. App. 1982). 

Because a breach of the parties’ contract was 
committed within 18 months after the contract 
was terminated in early 1995, the lessor’s 2005 
claim for additional attorneys fees was un- 
timely under T.C.A. § 28-3-109(a)(3). Package 
Express Ctr., Inc. v. Maund, — S.W.3d —, 2011 
Tenn. App. LEXIS 416 (Tenn. Ct. App. July 29, 
2011). 

Claims by former part-time employees of a 
county that they were wrongfully excluded 
from the county’s retirement plan were time- 
barred because their causes of action accrued 
when they discovered their injury — that they 
were not included in the county retirement 
system — and not when the county later alleg- 
edly defaulted on contractual installment pay- 
ments under the retirement plan. Bailey v. 
Shelby County, — S.W.3d —, 2013 Tenn. App. 
LEXIS 333 (Tenn. Ct. App. May 16, 2013). 
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11. ——Power of Attorney to Confess. 

Where note contained power of attorney to 
confess judgment and more than six years had 
elapsed before judgment was in fact confessed 
the warrant of attorney to confess judgment 
was ineffective and void. Williams v. Wilborne, 
170 Tenn. 289, 95 S.W.2d 41, 1935 Tenn. LEXIS 
134 (1936). 


12. — —Demand Notes. 

The statute of limitations on demand notes 
starts to run from date of note and not from 
date of actual demand. Jenkins v. Dewar, 112 
Tenn. 684, 82 S.W. 470, 1904 Tenn. LEXIS 63 
(1904); Todd v. Third Nat'l Bank, 172 Tenn. 586, 
113 S.W.2d 740, 1937 Tenn. LEXIS 100 (1938); 
Hamilton Nat'l] Bank v. McCanless, 176 Tenn. 
570, 144 S.W.2d 768, 1940 Tenn. LEXIS 102 
(1940); Hall v. Skidmore, 26 Tenn. App. 189, 
168 S.W.2d 800, 1942 Tenn. App. LEXIS 32 
(Tenn. Ct. App. 1942), overruled, Graves v. 
Sawyer, 588 S.W.2d 542, 1979 Tenn. LEXIS 497 
(Tenn. 1979). — 

A contract under which parties assumed the 
obligations in a demand note was not an ac- 
knowledgment of the parties’ existing indebted- 
ness and did not take the note out of the 
original statute of limitations. C.A. Hobbs, Jr., 
Inc. v. Brainard, 919 S.W.2d 337, 1995 Tenn. 
App. LEXIS 721 (Tenn. Ct. App. 1995). 


13. — —Revival. 

Under § 31-201 (now § 31-2-101), payee’s 
title to a note vested in his children immedi- 
ately upon payee’s death, and debtor’s promise 
to part of the distributees to pay the note was to 
a party in interest, inuring to the benefit of all, 
and revived the debt, although the debt was 
barred by this section before the promise was 
made. Jones v. Miller, 173 Tenn. 360, 117 
S.W.2d 745, 1937 Tenn. LEXIS 33, 117 A.L.R. 
222 (1938). 


14. — —Secured Notes. 

Where there is an agreement to reach collat- 
eral security before enforcing personal liability, 
which is kept, time required to exhaust should 
be deducted from the period of limitations. 
Grayson v. Harrison, 59 S.W. 438, 1900 Tenn. 
Ch. App. LEXIS 97 (1900). 

Where an instrument is on its face a deed, 
but is declared to be a mortgage by decree, 
limitation begins to run against the debt se- 
cured from the date of such decree. One who 
procures such a degree may not plead the 
statute against such debt. Savage v. Gaut, 57 
S.W. 170, 1900 Tenn. Ch. App. LEXIS 15 (1900). 

In an action to foreclose a mortgage the note 
may be barred by the statute of six years but 
the action will be maintained if the statute of 
10 years has not run against the mortgage. 
Wallace v. Goodlett, 104 Tenn. 670, 58 S.W. 343, 
1900 Tenn. LEXIS 42 (1900). 

It is well settled that a mortgage lien is not 
barred by the six-year statute, although the 
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note representing the debt may be barred, if the 
defendant so pleads. Wilson v. Calhoun, 157 
Tenn. 667, 11 S.W.2d 906, 1928 Tenn. LEXIS 
236 (1928). 

Where a promissory note is secured by a lien 
on personalty, the right of action on the note is 
governed by the six year limitation of this 
section and the right of action on the lien is 
governed by the three-year limitation of § 28- 
3-105. Montgomery v. Wolfe, 176 Tenn. 462, 143 
S.W.2d 717, 1940 Tenn. LEXIS 87 (1940). 

Section 28-2-111 only bars the liens described 
therein while the bar on the personal obligation 
secured by such liens is prescribed by this 
section. Lawman v. Barnett, 180 Tenn. 546, 177 
S.W.2d 121, 1944 Tenn. LEXIS 321, 153 A.L.R. 
772 (1944). 

Three year limitation period governing suits 
to recover personal property set forth in § 28- 
3-105 did not apply to chattel mortgage on 
automobile where instrument recited that 
mortgagor was to retain peaceful possession 
until demand, but no due date was specified for 
payment of obligation, hence six-year limita- 
tion period for “actions on contracts not other- 
wise expressly provided for” applied. Rucker v. 
Aymett, 186 Tenn. 672, 212 S.W.2d 659, 1948 
Tenn. LEXIS 597 (1948). 


15. —Employment Contracts. 

Applicable statute of limitations was this 
section and not § 28-3-105 where the grava- 
men of the complaint was that defendant audi- 
tors had attempted to perform their contract 
with plaintiff in an unprofessional manner, 
thus leading plaintiff to pay an excessive price 
for the corporate stock of the company which 
defendants had evaluated. Harvest Corp. v. 
Ernst & Whinney, 610 S.W.2d 727, 1980 Tenn. 
App. LEXIS 417 (Tenn. Ct. App. 1980). 

The statute begins to run every month 
against a clerk as to his claim for salary which 
might be asserted and sued upon each month. 
Stone v. Halsell, 648 S.W.2d 949, 1982 Tenn. 
App. LEXIS 450 (Tenn. Ct. App. 1982). 

Although some of plaintiffs claims did not 
survive under this section, a contract based 
claim to determine the meaning of “benefits” in 
correspondence between plaintiff and employer 
did survive for determination as to what the 
employer might have represented or promised 
to plaintiff. Moffitt v. Whittle Communications, 
L.P., 895 F. Supp. 961, 1995 U.S. Dist. LEXIS 
15744 (E.D. Tenn. 1995). 

In an action for alleged violations of the 
Migrant and Seasonal Agricultural Worker 
Protection Act, 29 U.S.C. § 1801 et seq., that 
was filed against employer by non-supervisory 
agricultural workers who were admitted as 
H-2B temporary foreign workers pursuant to 8 
U.S.C. § 1101(a)(15)(H)Gi)(b), the six-year stat- 
ute of limitations under T.C.A. § 28-3-109(a)(3) 
applied to the claims because the gravamen of 
the action was employer’s breach of duties to 
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the workers arising out of contracts. Rosiles- 
Perez v. Superior Forestry Serv., — F. Supp. 2d 
—, 250 F.R.D. 332, 2008 U.S. Dist. LEXIS 
25733 (M.D. Tenn. Mar. 28, 2008). 


16. — —Attorney and Client. 

An action by a client against his attorney for 
damages for failure to file his personal injury 
action prior to the running of the statute of 
limitations was an action for breach of contract 
within the meaning of this section and not an 
action for injury to a property right. Sitton v. 
Clements, 385 F.2d 869, 1967 U.S. App. LEXIS 
4454 (6th Cir. Tenn. 1967), overruled, Shoe- 
make v. Ferrer, 143 Wn. App. 819, 182 P.3d 992, 
2008 Wash. App. LEXIS 776 (2008). 


17. —Insurance Policies. 

Where the fact of death of an insured under 
certain life insurance policies could only be 
determined with the aid of the presumption 
from seven years unexplained absence, the ben- 
eficiaries’ cause of action did not accrue until 
after the expiration of the seven-year period 
and the statute of limitations did not run until 
that time. New York Life Ins. Co. v. Nashville 
Trust Co., 178 Tenn. 437, 159 S.W.2d 81, 1941 
Tenn. LEXIS 75 (1942). 

Action by insured’s judgment creditor 
against insurer, brought after execution on 
judgment for damages arising out of automo- 
bile accident was returned nulla bona, was an 
action by a third party on a contract and was 
barred by the limitation of this section, where 
brought more than six years after rendition of 
judgment against the insured. Melloan v. 
Southern Fire & Casualty Co., 206 Tenn. 689, 
337 S.W.2d 452, 1960 Tenn. LEXIS 420 (1960). 

As a general rule statutes of limitation appli- 
cable to contracts govern actions on insurance 
policies. Melloan v. Southern Fire & Casualty 
Co., 206 Tenn. 689, 337 S.W.2d 452, 1960 Tenn. 
LEXIS 420 (1960). 

Action by insured and wife against insurance 
carrier to recover for injuries sustained in au- 
tomobile accident when their vehicle was 
struck by hit and run driver which was brought 
under uninsured motorist clause of policy was 
governed by six-year limitation for actions on 
contract rather than one-year limitation for 
personal tort actions. Schleif v. Hardware Deal- 
ers Mut. Fire Ins. Co., 218 Tenn. 489, 404 
S.W.2d 490, 1966 Tenn. LEXIS 582 (1966), 
superseded by statute as stated in, Gray v. 
Nationwide Mut. Ins. Co., — S.W.2d —, 1989 
Tenn. App. LEXIS 113 (Tenn. Ct. App. Feb. 15, 
1989). 

Where insurer paid claim under uninsured 
motorist provision after insurer of negligent 
motorist denied coverage, its suit was for in- 
demnification with six-year statute of limita- 
tions rather than for subrogation which had 
one-year statute of limitations and under which 
suit would have been barred by statute’s expi- 
ration. Indiana Lumbermens Mut. Ins. Co. v. 
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State Farm Mut. Auto. Ins. Co., 511 S.W.2d 7138, 
1972 Tenn. App. LEXIS 283 (Tenn. Ct. App. 
1972). 

Where insurance contract provided one-year 
statute of limitations and insureds filed a state 
court action within one year, yet got a voluntary 
nonsuit and filed a federal court action two 
weeks later, yet outside the one-year limitation, 
the action was not barred; the purpose of the 
provisions was to put the insurance company 
on notice of the claim and allow it to gather 
facts for a defense, and this the first action 
satisfied. Webb v. Insurance Co. of North 
America, 581 F. Supp. 244, 1984 U.S. Dist. 
LEXIS 20009 (W.D. Tenn. 1984). 

Where notice was given to insurer of in- 
sured’s absence on March 9, 1984, less than a 
year after the insured’s disappearance, and 
since the statute of limitations for suits on 
insurance policies was six years, suit could 
have been brought anytime prior to March 10, 
1990; however, the suit was not filed until 
November 20, 1990, approximately eight 
months after the time for filing had expired, 
and consequently the cause of action alleging 
“the fact of absence” as evidence of the insured’s 
death was barred. White v. White, 876 S.W.2d 
837, 1994 Tenn. LEXIS 134 (Tenn. 1994). 


18. —Taxes. 

Limitation runs from the time the taxes 
became due. Grant Bond & Mortg. Co. v. Ogle, 
17 Tenn. App. 112, 65 S.W.2d 1091, 1933 Tenn. 
App. LEXIS 49 (Tenn. Ct. App. 1933). 

In an action to enforce payment of delinquent 
taxes due the drainage district and a receiver 
was appointed and allowed to intervene and 
adopted complaint of state and county, the 
statute of limitations interposed as a defense to 
the assessments ceased to run as of the date of 
the appointment of the receiver and his filing of 
the intervening petition. State v. Wilson, 179 
Tenn. 54, 162 S.W.2d 510, 1942 Tenn. LEXIS 6 
(1942). 

In an action to recover city and county ad 
valorem property taxes paid under protest, suit 
for such recovery of county taxes which was 
brought within six years of payment of taxes 
was not barred by the statute of limitations as 
set forth in this section. Holloway v. Putnam 
County, 534 S.W.2d 292, 1976 Tenn. LEXIS 591 
(Tenn. 1976). 


19. —Partnerships. 

The acknowledgment and promise of one 
partner, made after the dissolution of the part- 
nership, to pay a partnership debt, will not 
revive a barred debt, or prevent the previous 
operation of the statute of limitations, as to the 
other partners, whether the acknowledgment 
and promise were made before or after the bar 
of the statute had been formed. Belote’s Ex’rs v. 
Wynne, 15 Tenn. 533, 15 Tenn. 534, 1835 Tenn. 
LEXIS 43 (1835); Muse v. Donelson, 21 Tenn. 
166, 1840 Tenn. LEXIS 57 (1840); Crumless v. 
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Sturgess, 53 Tenn. 190, 1871 Tenn. LEXIS 342 
(Tenn. Sep. 30, 1871). 

Partner’s right to an accounting was not 
barred by statute of limitations, where evi- 
dence showed a continuing partnership until 
the time of the trial. Brady & Edmondson v. 
Lambert, 7 Tenn. App. 494, — S.W.2d —, 1928 
Tenn. App. LEXIS 71 (Tenn. Ct. App. 1928). 

Suit for an accounting by representative of 
deceased partner filed more than six years after 
date of death was barred by six-year limitation 
period, since action accrued on date of dissolu- 
tion, the date of the death of deceased partner. 
Manley v. Belew, 190 Tenn. 698, 231 S.W.2d 
353, 1950 Tenn. LEXIS 537 (1950). 


20. —Bonds. 

An action upon a forfeited delivery bond is an 
action upon a contract, and the limitation of six 
years governs. Haynes v. Jordon, 3 Shan. 29 
(1878). 

This statute applies to school warrants 
drawn in favor of school teachers. Bank of 
Gallatin v. Baber, 74 Tenn. 273, 1880 Tenn. 
LEXIS 247 (1880). 

There can be no recovery on city bonds when 
non est factum and the statute of limitations 
are pleaded, when the bonds had been due over 
14 years when the suit was commenced. Gal- 
braith v. Knoxville, 105 Tenn. 453, 58 S.W. 643, 
1900 Tenn. LEXIS 91 (1900). 

Where bonds had been due and payable for a 
longer period than the six-year contract statute 
of limitations which county officials, as trustees 
for all the people are powerless to waive, an 
action by an innocent holder would be barred. 
State v. Bank of Vonore, 197 Tenn. 70, 270 
S.W.2d 362, 1954 Tenn. LEXIS 455 (1954). 


21. —Shipping Contracts. 

An action for damages for breach of contract 
to ship cotton is not an action for injury to 
personal property, but it is an action for the 
breach of contract, and may be sustained if 
brought within six years after the breach. Lou- 
isville & N. R.R. Co. v. Neal, 79 Tenn. 270, 1883 
Tenn. LEXIS 56 (1883). 

An action for damages for a common carrier’s 
breach of contract to ship and deliver cotton to 
the consignee comes under the last clause of 
this section. Louisville & N. R.R. Co. v. Neal, 79 
Tenn. 270, 1883 Tenn. LEXIS 56 (1883). 

In a suit by a railroad to recover for an 
undercharge on an intrastate shipment the 
limitation of this section was controlling. Gulf, 
M. & N. R. Co. v. Hunt Bros. Furniture Co., 173 
Tenn. 327, 117 S.W.2d 12, 1938 Tenn. LEXIS 19 
(1938). 

Action by interstate motor vehicle contract 
carrier to recover shipping charges from ship- 
per was governed by the limitation of this 
section. Minton v. General Shale Products 
Corp., 52 Tenn. App. 60, 371 S.W.2d 808, 1962 
Tenn. App. LEXIS 131 (Tenn. Ct. App. 1962). 
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22. —Collective Bargaining Contract. 

Where appellants in a declaratory judgment 
proceeding sought to establish seniority rights 
under collective bargaining contracts the pro- 
ceeding was barred by this statute of limita- 
tions. Sanders v. Louisville & N. R. Co., 144 
F.2d 485, 1944 U.S. App. LEXIS 2862 (6th Cir. 
Tenn. 1944). 


23. —Accounts for Personal Services. 

Where it is expressly contracted that services 
to the promisor will be paid for on his death, 
and not till then, suit may be brought within six 
years following death, regardless of how long 
before the services had been rendered. Waddell 
v. Waddell, 42 S.W. 46, 1897 Tenn. Ch. App. 
LEXIS 29 (1897). 

This statute does not begin to run against an 
action to recover compensation, upon a quan- 
tum meruit and implied promise, for support, 
maintenance, and services rendered a dece- 
dent, based upon his breach of contract to 
devise or give lands at his death as compensa- 
tion for such support and services, until the 
breach of such contract by his death without 
performance. Goodloe v. Goodloe, 116 Tenn. 
252, 92 S.W. 767, 1905 Tenn. LEXIS 21, 6 
L.R.A. (n.s.) 703 (1906), overruling on this 
point, the cases of Byrn v. Fleming, 40 Tenn. 
658, 1859 Tenn. LEXIS 194 (1859), overruled, 
Goodloe v. Goodloe, 116 Tenn. 252, 92 S.W. 767, 
1905 Tenn. LEXIS 21, 6 L.R.A. (n.s.) 703 (1906), 
and Taylor v. Wood, 72 Tenn. 504, 1880 Tenn. 
LEXIS 54 (1880), overruled, Goodloe v. Goodloe, 
116 Tenn. 252, 92 S.W. 767, 1905 Tenn. LEXIS 
21, 6 L.R.A. (n.s.) 703 (1906), questioned, Mur- 
ray v. Grissim, 40 Tenn. App. 246, 290 S.W.2d 
888, 1956 Tenn. App. LEXIS 136 (Tenn. Ct. 
App. 1956). 

Six-year statute of limitations applied to 
claim by employer of deceased where claim 
covered incidentals furnished by employer for a 
period of 24 years. McGowan v. Miles, 167 
Tenn. 554, 72 S.W.2d 553, 1934 Tenn. LEXIS 12 
(1934). 

Suit by former tax assessor for compensation 
allegedly due for services performed from the 
time of the expiration of his term of office until 
the time when his successor qualified which 
was not brought within six years from the 
accrual of the cause of action was barred by this 
section. Tenpenny v. Cannon County, 180 Tenn. 
618, 177 S.W.2d 817, 1944 Tenn. LEXIS 329 
(1944). 

Claim for services performed in caring for 
decedent prior to his death with understanding 
that decedent would make payment through 
his will upon his death was not limited to the 
six years immediately before decedent’s death 
but would lie for entire period of approximately 
eight and one-half years before death of dece- 
dent during which such services were per- 
formed. In re Estate of McClanahan, 63 Tenn. 
App. 301, 471 S.W.2d 555, 1971 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. 1971). 
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Where services are continuously rendered 
over an extended period of time under an ex- 
press or implied contract which does not fix the 
term of employment nor the time when com- 
pensation shall be payable, the contract is en- 
tire and the employee’s right of action accrues 
and the statute of limitations begins to run 
when and only when the services are fully 
performed or the employment is otherwise ter- 
minated. In re Estate of McClanahan, 63 Tenn. 
App. 301, 471 S.W.2d 555, 1971 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. 1971). 

Where contract between architect and county 
board of education contained provision that 
architect should not be paid if the money for the 
project was not appropriated, period of limita- 
tion did not begin to run until such money was 
appropriated. Yearwood & Johnson Architects, 
Inc. v. Langford, 589 S.W.2d 378, 1979 Tenn. 
App. LEXIS 356 (Tenn. Ct. App. 1979). 


24. —Stocks. 

The statute will not commence to run against 
subscription for stock in a corporation until the 
maturity of the subscription and the right to 
sue for its nonpayment has accrued by a proper 
and valid call for its payment, or until the 
insolvency of the corporation has been estab- 
lished, either by a general assignment or by a 
judgment and return of nulla bona. Moses v. 
Ocoee Bank, 69 Tenn. 398, 1878 Tenn. LEXIS 
110 (1878); Marr v. Bank of W. Tenn., 72 Tenn. 
578, 1880 Tenn. LEXIS 66 (1880); Jones v. 
Whitworth, 94 Tenn. 602, 30 S.W. 736, 1894 
Tenn. LEXIS 73 (1895). 

The action for dividends declared by a corpo- 
ration is barred in six years. Byrns v. Gallatin 
Turnpike Co., 127 Tenn. 327, 155 S.W. 130, 
1912 Tenn. LEXIS 31 (1918). 

During a November 21, 2014 meeting, corpo- 
rate representatives made clear to the em- 
ployee that the corporation did not intend to 
recognize his stock interest acquired pursuant 
to the agreement, and the employee’s cause of 
action accrued on that day; because he filed the 
present action on May 2, 2015, his action was 
timely filed and the statute of limitations did 
not bar his claims. Powers v. A&W Supply, Inc., 
— S$.W.3d —, 2017 Tenn. App. LEXIS 188 
(Tenn. Ct. App. Mar. 21, 2017). 


25. —Wills. 

Where husband and wife executed joint and 
mutual wills pursuant to which complainants 
were named beneficiaries in both wills, and 
husband died, the act of the wife in dissenting 
from husband’s will and in petitioning county 
court for a year’s support constituted a breach 
of agreement to make complainants beneficia- 
ries and started running of six-year statute, 
hence bill by complainants for specific perfor- 
mance of agreement filed more than six years 
after breach of agreement by wife was not 
timely. Church of Christ Home for Aged, Inc. v. 
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Nashville Trust Co., 184 Tenn. 629, 202 S.W.2d 
178, 1947 Tenn. LEXIS 286 (1947). 


26. —Implied Contracts. 

All trusts arising by implication of law and 
constructive trusts are within the six-year stat- 
ute. Jackson v. Dobbs, 154 Tenn. 602, 290 S.W. 
402, 1926 Tenn. LEXIS 158 (1926). 

Action by children against mother, to recover 
their share of judgment collected by mother on 
account of wrongful death of father, is action for 
breach of an implied contract, and the six-year 
statute of limitation applies. Jackson v. Dobbs, 
154 Tenn. 602, 290 S.W. 402, 1926 Tenn. LEXIS 
158 (1926); Powell v. Blake, 161 Tenn. 516, 33 
S.W.2d 78, 1930 Tenn. LEXIS 37 (1930). 

The statute of limitations does not run in 
favor of a trustee against a beneficiary until the 
trust matures and accounting and settlement 
are made, or until a sufficient time has elapsed 
for execution of the trust and settlement. May- 
field v. First Nat'l Bank, 187 F.2d 1013, 1943 
U.S. App. LEXIS 4128 (6th Cir. Tenn. 1948). 

Suit by successor trustee to recover for 
breach of trust by prior trustee based on invest- 
ment in bonds of company bankrupt at the time 
of termination of trust by prior trustee and 
whose receipt was accepted by successor 
trustee was barred where suit was instituted 
14 years after accounting by prior trustee. 
Third Nat'l Bank v. Nashville Trust Co., 191 
Tenn. 123, 232 S.W.2d 7, 1950 Tenn. LEXIS 556 
(1950). 


27. — —Conversion of Personalty. 

Actions for the value of personal property 
destroyed are covered by this statute. Bodne v. 
Austin, 156 Tenn. 353, 2 S.W.2d 100, 1927 
Tenn. LEXIS 128, 62 A.L.R. 1410 (1928), super- 
seded by statute as stated in, Stanbury v. 
Bacardi, 953 S.W.2d 671, 1997 Tenn. LEXIS 
498 (Tenn. 1997). 

Conversion of personalty, action upon im- 
plied contract is covered by six-year statute. 
Powell v. Blake, 161 Tenn. 516, 33 S.W.2d 78, 
1930 Tenn. LEXIS 37 (1930). 


28. — —Collections. 

The statute begins to run in favor of an agent 
and against his principal from the time when 
the money is collected by him for his principal, 
and the operation of the statute will not be 
postponed until demand is made by the princi- 
pal. Hawkins v. Walker, 12 Tenn. 187, 12 Tenn. 
188, 1833 Tenn. LEXIS 49 (1833). 

Actions against attorneys for negligence or 
failure of duty in collecting claims placed in 
their hands for collection are subject to the 
limitation in this statute. A. T. Bruce & Co. v. 
Baxter, 75 Tenn. 477, 1881 Tenn. LEXIS 147 
(1881); Wallace v. Lincoln Sav. Bank, 89 Tenn. 
630, 15 S.W. 448, 1890 Tenn. LEXIS 87, 24 Am. 
St. Rep. 625 (1891). 


29. — —Negligence of Directors. 
In a suit against the officers or directors of a 
corporation for loss caused by their neglect and 
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mismanagement of the corporate affairs, the 
statute of limitations of six years is applicable. 
Wallace v. Lincoln Sav. Bank, 89 Tenn. 630, 15 
S.W. 448, 1890 Tenn. LEXIS 87, 24 Am. St. Rep. 
625 (1891). 

Director’s liability for malfeasance is barred 
by six-year statute of limitations. Cullen v. Coal 
Creek Min. & Mfg. Co., 42 S.W. 693, 1897 Tenn. 
Ch. App. LEXIS 72 (1897). 

The officers of a corporation undertaking to 
bind it by the execution of a note, but having no 
legal authority to do so, impliedly warrant that 
they have the assured authority, and for the 
breach of such implied warranty of agency, a 
right of action accrues to the injured party at 
once, and is not postponed until the maturity of 
the note; and the statute of limitations will bar 
the action in six years from the execution of 
such note. Woodward v. Beasley, 2 Tenn. Ch. 
App. 339 (1902). 


30. — —Receivers. 

Six-year statute of limitations governs suit 
by receiver of bank to recover from stockholders 
- for loss to unsecured creditors and depositors. 
Robertson v. Davis, 169 Tenn. 659, 90 S.W.2d 
746, 1935 Tenn. LEXIS 94 (1936). 

In a suit by a receiver for compensation for 
his acts as receiver and for alleged damages 
suffered for failure of the complainants in the 
cause in which he was appointed to protect him 
at the time of the entry of the final decree the 
six-year statute of limitations applicable to 
actions on contracts was controlling and not the 
one year statute governing actions in tort. Tay- 
lor v. Smith, 172 Tenn. 247, 111 S.W.2d 1020, 
1937 Tenn. LEXIS 74 (1938). 


31. —Pleading of Bar. 

Ordinarily the defense of the statute of limi- 
tations is personal, and no one can plead the 
statute except the debtor himself; but where 
sureties, judgment creditors, and subsequent 
attaching creditors are involved and the debtor 
is insolvent, such creditors may plead the stat- 
ute. Robertson v. Wade, 17 Tenn. App. 457, 68 
S.W.2d 487, 1933 Tenn. App. LEXIS 80 (Tenn. 
Ct. App. 1933). 

Administratrix of estate abused her discre- 
tion where she failed to plead statute of limita- 
tions to claim asserted by her mother as privi- 
lege of representative to exercise discretion in 
pleading statute of limitation should not be 
extended to claims filed by relatives of repre- 
~ sentative. McGowan v. Miles, 167 Tenn. 554, 72 
S.W.2d 553, 1934 Tenn. LEXIS 12 (1934). 

The defense of the statute of limitations is 
personal to the debtor and those in privity of 
estate with him, but there are exceptions to this 
rule, which permit, under some circumstances, 
judgment creditors of the common debtor to 
plead the bar of the statute on behalf of the 
debtor, but does not permit a judgment creditor 
to avail himself of the statute as against an- 
other creditor where the debtor has waived the 
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benefit of the statutory limitation by a new 
promise. Bank of Hendersonville v. Dozier, 24 
Tenn. App. 178, 142 S.W.2d 191, 1940 Tenn. 
App. LEXIS 25 (Tenn. Ct. App. 1940). 

Where a sister sued her brother to recover 
money she had loaned him for investment pur- 
poses the estranged wife of the brother could 
not set up as a defense to the action by the 
sister the statute of limitation since this de- 
fense is personal to the debtor. Fern v. Schlick- 
ling, 26 Tenn. App. 608, 175 S.W.2d 37, 1943 
Tenn. App. LEXIS 158 (Tenn. Ct. App. 1943). 


32. —Running of Statute. 

The statute runs against a county or munici- 
pality in respect of its claims or rights which 
are of a private or corporate nature and in 
which only its local citizens are interested, as 
distinguished from a public or governmental 
matter in which all the people of the state are 
interested. Wood v. Cannon County, 25 Tenn. 
App. 600, 166 S.W.2d 399, 1942 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. 1942). 

Although bill showed on its face that oral 
contract was entered into more than six years 
before bill was filed where oral contract was for 
the payment of a certain wage and the transfer 
of certain capital stock to be paid for over a 
period of six to eight years and the specified 
wage was paid but the stock was not trans- 
ferred and the bill contained the specific alle- 
gation that on a certain date within the six- 
year period “complainant first suspected that 
the contract ... would not be performed” it was 
not subject to demurrer as being barred by 
statute of limitations. Foust v. Carney, 205 
Tenn. 604, 329 S.W.2d 826, 1959 Tenn. LEXIS 
400 (1959). 

In an action to recover the value of real 
property, alleged to have been transferred in 
fraud of creditors to a grantee under a deed of 
trust, and later conveyed by the grantee to an 
innocent purchaser, the statute began to run at 
the time of the first conveyance. Hallack v. 
Hawkins, 409 F.2d 627, 1969 U.S. App. LEXIS 
12926 (6th Cir. Tenn. 1969). 

Claim made by plaintiff seeking disability 
benefits against employer which rested on a 
theory of misrepresentation or breach of fidu- 
ciary duty was timebarred where the claim was 
denied in 1991, the plaintiff knew or reasonably 
should have known of the existence of all of the 
elements of the claim against the employer 
based on these theories, and yet the plaintiff 
waited more than three years to bring suit. 
Moffitt v. Whittle Communications, L.P., 895 F. 
Supp. 961, 1995 U.S. Dist. LEXIS 15744 (E.D. 
Tenn. 1995). 

An action for breach of a contract for a 
lifetime membership in a private club accrued 
when the club repudiated its obligation to 
honor the membership, not on the dates the 
plaintiff made voluntary dues payments after 
the repudiation. Greene v. THGC, Inc., 915 
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S.W.2d 809, 1995 Tenn. App. LEXIS 591 (Tenn. 
Ct. App. 1995). 

Although a trial court acted within its discre- 
tion in granting a father a $250 monthly credit 
against child support arrears for providing nec- 
essaries to the parties’ child that lived primar- 
ily with him, the trial court erred in granting 
the monthly credit for 76 months because any 
credit for necessaries sounded in contract, the 
mother’s petition to modify support was filed in 
April 2018, and, as such, the father was time- 
barred from receiving any credit for necessaries 
prior to April 2007. Martin v. Martin, — S.W.3d 
—, 2015 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
May 20, 2015). 


33. — —Contract Merged in Judgment. 

A contract demand merged in a judgment no 
longer rests on contract so far as the statute is 
concerned. Phillips v. Memphis Furniture Mfg. 
Co., 168 Tenn. 481, 79 S.W.2d 576, 1934 Tenn. 
LEXIS 80 (1935). 

The six-year statute of limitations applicable 
to actions based on contracts has no application 
to a proceeding for increase of compensation 
award because of change in earning capacity, 
on account of increase in disability, where the 
right of action, if on contract, has been merged 
into a decree. Phillips v. Memphis Furniture 
Mfg. Co., 168 Tenn. 481, 79 S.W.2d 576, 1934 
Tenn. LEXIS 80 (1935). 


34. — —Pendency of Suit. 

Limitations are generally tolled by the pen- 
dency of litigation over the subject matter. 
Butterbaugh v. Loew’s, Inc., 168 Tenn. 284, 77 
S.W.2d 644, 1934 Tenn. LEXIS 54, 96 A.L.R. 
973 (1935); Phillips v. Memphis Furniture Mfg. 
Co., 168 Tenn. 481, 79 S.W.2d 576, 1934 Tenn. 
LEXIS 80 (1935). 


35. — —Continuous Transactions. 

Where a transaction is a continued one, the 
statute will not apply, for neither lapse of time 
nor the statute will affect a case where the 
transaction is a continued one, especially in 
usurious transactions, with new dealings, new 
advances, new securities for money, mortgages 
upon the estate of the complainant, and with 
some of the claims outstanding and unsettled 
at the time of filing the bill. Weatherhead v. 
Boyers, 15 Tenn. 544, 15 Tenn. 545, 1835 Tenn. 
LEXIS 44 (1835); Boyers v. Boddie, 22 Tenn. 
666, 1842 Tenn. LEXIS 175 (1842); Hayes v. 
Bank of Lewisburg, 39 S.W. 753, 1897 Tenn. Ch. 
App. LEXIS 18 (1897). 

There being a series of usurious transactions, 
the statute of limitations would not begin to 
run until these transactions were closed and a 
settlement made between the parties. Slover v. 
Union Bank, 115 Tenn. 347, 89 S.W. 399, 1905 
Tenn. LEXIS 69, 1 L.R.A. (n.s.) 528 (1905). 


36. — —Severable Contracts. 
Where a contract is severable or divisible, 
breaches of its severable parts will give rise to 


LIMITATION OF ACTIONS 624 


separate causes of action accruing at different 
times, so that the statute of limitations will 
begin to run at the time of each severable 
breach, although not until then. Brockett v. 
Pipkin, 25 Tenn. App. 1, 149 S.W.2d 478, 1940 
Tenn. App. LEXIS 86 (Tenn. Ct. App. 1940). 

Deceased requested, and the complainant 
agreed, to stay with and serve deceased until he 
died, and also, the deceased requested and the 
complainant agreed to stay with the deceased’s 
wife after the death of deceased until her death. 
It was held that such agreement was constru- 
able as a “severable contract,” thus an action 
for services rendered the deceased accrued 
upon his death in 1925 and was barred by 
limitations in 1938 when this bill was filed. 
Brockett v. Pipkin, 25 Tenn. App. 1, 149 S.W.2d 
478, 1940 Tenn. App. LEXIS 86 (Tenn. Ct. App. 
1940). 

In an expert’s breach of contract action to 
recover unpaid fees, the trial court erred in 
granting an attorney's motion for summary 
judgment on the ground that suit was barred by 
the statute of limitations because suit was filed 
within six years of one of the alleged breaches 
of the parties’ agreement; the contract was 
severable, such that the attorney could commit 
more than one breach. Cohen v. Demonbreun, 
— §$.W.3d —, 2015 Tenn. App. LEXIS 805 
(Tenn. Ct. App. Sept. 30, 2015). 


37. — —Installment Contracts. 

Since installments may be sued for when 
due, limitations run as to each from its matu- 
rity. Barnes v. Black Diamond Coal Co., 101 
Tenn. 354, 47 S.W. 498, 1898 Tenn. LEXIS 73 
(1898); Farmers & Merchants Bank v. Temple- 
ton, 646 S.W.2d 920, 1982 Tenn. App. LEXIS 
442 (Tenn. Ct. App. 1982). 

A creditor by accepting payment of an install- 
ment of a note or interest after default waived 
the default, and the statute will not run in favor 
of the debtor from the time of the original 
default. Morristown v. Davis, 172 Tenn. 159, 
110 S.W.2d 337, 1937 Tenn. LEXIS 65, 113 
A.L.R. 1164 (1937). 

An acceleration clause is available to a credi- 
tor at his option. It is for his benefit, and if not 
exercised the statute does not run as to entire 
demand. Morristown v. Davis, 172 Tenn. 159, 
110 S.W.2d 337, 1937 Tenn. LEXIS 65, 113 
A.L.R. 1164 (1937); Farmers & Merchants 
Bank v. Templeton, 646 S.W.2d 920, 1982 Tenn. 
App. LEXIS 442 (Tenn. Ct. App. 1982). 

Installments of a note maturing more than 
six years before the death of the maker are 
barred. Brown v. United States, 37 F. Supp. 
444, 1941 U.S. Ct. Cl. LEXIS 165 (Ct. Cl. 1941). 

Where group insurance policy provided that 
when company has received due proof of such 
disability it will pay for disability in a fixed 
number of installments, and company admitted 
in pleading that it had received due proof of 
disability, a suit for disability benefits filed 
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seven years after disability was not barred as to 
installments due within last six years prior to 
suit. Alsup v. Travelers Ins. Co., 196 Tenn. 346, 
268 S.W.2d 90, 1954 Tenn. LEXIS 387 (1954). 

As it pertains to an installment note, the law 
is well settled that the cause of action accrues 
on each installment when it becomes due, and 
that the statutory period begins to run from 
that moment on that installment. In addition, a 
suit may be brought in successive actions upon 
each default in an installment for the amount of 
that defaulted installment. Consumer Credit 
Union v. Hite, 801 S.W.2d 822, 1990 Tenn. App. 
LEXIS 667 (Tenn. Ct. App. 1990), appeal de- 
nied, 1990 Tenn. LEXIS 469 (Tenn. Dec. 3, 
1990). 

In matters of installment notes containing 
acceleration clauses, the cause of action as to 
future nondelinquent installments does not ac- 
crue until the creditor chooses to take advan- 
tage of the clause and accelerate the balance. 
Consumer Credit Union v. Hite, 801 S.W.2d 
822, 1990 Tenn. App. LEXIS 667 (Tenn. Ct. 
App. 1990), appeal denied, 1990 Tenn. LEXIS 
469 (Tenn. Dec. 3, 1990). 


38. — —Mutual Accounts. © 

Where the evidence sustained a finding that 
the suit was on a mutual account, the court was 
not in error in treating it as a mutual account 
such as would save all the items from the bar of 
the statute, the last entry being within six 
years. Wilson v. Faw, 7 Tenn. Civ. App. (7 
Higgins) 513 (1916). 

In suit by executor of corporate secretary- 
treasurer on personal account of such deceased 
officer where account was overdrawn within six 
year period prior to date of suit question of 
whether or not mutual accounts within the 
meaning of § 28-3-112 were involved was aca- 
demic since upon the facts suit was within the 
period of limitations of both this section and 
§ 28-3-112. Fidelity Bankers Trust Co. v. Chap- 
man Drug Co., 51 Tenn. App. 246, 366 S.W.2d 
528, 1962 Tenn. App. LEXIS 106 (Tenn. Ct. 
App. 1962). 


39. — —Nonresidence. 

Where defendant worked in adjoining state 
during war, but maintained residence within 
this state, returning to his home over week- 
ends, he was not absent from the state so as to 
prevent statute of limitations from running 
against rights of creditor. Spiegel, Inc. v. Luster, 
31 Tenn. App. 342, 215 S.W.2d 16, 1948 Tenn. 
App. LEXIS 96 (Tenn. Ct. App. 1948). 


40. — —Foreign Corporations. 

The presence of a foreign corporation in the 
state when suit was brought against it, when 
process was served, was not conclusive of its 
presence therein for sufficient time to prevent a 
tolling of the statute of limitations. Tallassee 
Power Co. v. Clark, 77 F.2d 601, 1935 U.S. App. 
LEXIS 4661 (6th Cir. Tenn. 1935). 
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41. ——United States Contracts. 

The statute of limitations of Tennessee never 
ran against the right of action of the United 
States. United States v. Nashville, C. & S. L. 
Ry., 118 U.S. 120, 6 S. Ct. 1006, 30 L. Ed. 81, 
1886 U.S. LEXIS 1911 (1886). 

Action by the United States to recover 
amounts paid by the United States to defen- 
dant banks on government checks bearing the 
forged indorsements of payee and indorsements 
of the presenting banks held not barred by this 
section on authority of Clearfield Trust Co. v. 
United States, 318 U.S. 363, 63 S. Ct. 573, 87 L. 
Ed. 838, 1943 U.S. LEXIS 1298 (1943), super- 
seded by statute as stated in, Pennsylvania, 
Dep’t of Public Welfare v. United States, 781 
F.2d 334, 1986 U.S. App. LEXIS 21277 (3d Cir. 
Pa. 1986); United States v. Union Planters 
Nat'l Bank & Trust Co., 134 F.2d 1016, 1943 
U.S. App. LEXIS 3739 (6th Cir. 1943). 

This section did not bar suit by plaintiff to 
recover from a federal agency the fair dollar 
settlement for cancelation of war contract 
where plaintiffs claim was not denied until 90 
days prior to suit though contract was canceled 
seven years prior to institution of suit. Johnson 
v. Reconstruction Finance Corp., 94 F. Supp. 
214, 1950 U.S. Dist. LEXIS 2095 (D. Tenn. 
1950). 


42. —Waiver of Statute. 

After a note has become barred by the statute 
of limitations an acknowledgment of the debt 
plus an express or implied promise to pay such 
is necessary to constitute a valid waiver of the 
defense of the statute of limitations. Begnaud v. 
White, 170 F.2d 323, 1948 U.S. App. LEXIS 
2633 (6th Cir. Tenn. 1948). 

Where a maker wrote successive letters stat- 
ing that for a valuable consideration he would 
waive the defense of the statute of limitations if 
suit on a note were instituted before a certain 
day, the statute was not waived when suit was 
instituted after the set day. Begnaud v. White, 
170 F.2d 323, 1948 U.S. App. LEXIS 2633 (6th 
Cir. Tenn. 1948). 

There was a waiver of the statute where, the 
guarantors agreed that if the trustee would 
exhaust its remedies against the principals 
before filing suit against them on their guar- 
anty, the trustee would “not waive or prejudice 
any and all rights that it may have or will have 
as lessor against the grantor”. First American 
Bank, N.A. v. Woods, 734 S.W.2d 622, 1987 
Tenn. App. LEXIS 2616 (Tenn. Ct. App. 1987). 

By executing a personal guaranty of obliga- 
tions corporate obligations which by its own 
terms was “continuing absolute, and uncondi- 
tional,” shareholders waived their right to 
plead the statute of limitations as a defense to 
an action on the guaranty. Hardeman County 
Bank v. Stallings, 917 S.W.2d 695, 1995 Tenn. 
App. LEXIS 557 (Tenn. Ct. App. 1995). 


43. —Commencement of Action. 
It is the duty of a justice of the peace (now 
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general sessions court judge) in issuing a war- 
rant not only to sign it himself, but to endorse 
on the back of it the date of its issuance, which 
becomes an important matter under the plea of 
the statute of limitations. Smith v. Kirkwood, 3 
Shan. 650 (1875). 

Where plaintiff fails to have alias and pluries 
process issued from term to term, the com- 
mencement of the action will relate to the date 
of the new process, notwithstanding it purports 
to be an alias, so that all defenses, such as the 
statute of limitations, will be available as in 
case of a wholly new action. Hunter v. May, 161 
Tenn. 155, 25 S.W.2d 580, 1929 Tenn. LEXIS 44 
(1930). 

The suing out of a warrant before a justice of 
the peace (now general sessions court judge) 
constituted a commencement of an action. Gal- 
braith v. Kirby, 21 Tenn. App. 303, 109 S.W.2d 
1168, 1937 Tenn. App. LEXIS 35 (Tenn. Ct. App. 
1937). 


44, ——Amendments. 

Amendments of suits take effect from the 
time the amendment is made and does not 
relate back to the commencement of the action, 
so far as the statute of limitations is concerned. 
Miller v. Taylor, 2 Shan. 461 (1877); Luster v. 
Maloney, 2 Shan. 514 (1877). 

If relief is sought against a new party defen- 
dant, or if his interests are in fact involved, he 
may successfully interpose a plea of the statute 
of limitations, when it is sought to bring him in 
after the bar of the statute, and it is only where 
the addition of a new party merely corrects a 
defect in the original proceeding that the 
amendment relates back to the institution of 
the suit. Mellon v. American Flour & Grain Co., 
9 Tenn. App. 383, — S.W.2d —, 1929 Tenn. App. 
LEXIS 101 (Tenn. Ct. App. 1929), superseded 
by statute as stated in, Duke v. Repogle En- 
ters., 891 S.W.2d 205, 1994 Tenn. LEXIS 378 
(Tenn. 1994). 

As a general rule limitation upon the right of 
amendment is that no new cause of action shall 
be introduced and no new parties brought in 
after the statute of limitations has become a 
bar. Barnes v. Fort, 181 Tenn. 522, 181 S.W.2d 
881, 1944 Tenn. LEXIS 273 (1944). 


45. —Revival of Debt. 

It should satisfactorily appear that there was 
an existing debt or demand; and if circum- 
stances relied upon are doubtful, the jury 
should lean in favor of the statute of limita- 
tions. Stephens v. May, 158 Tenn. (Appx.) 17, 2 
Cooke (1814). 

To revive a debt barred by the statute of 
limitations, there must be an express promise 
to pay it, or there must be a distinct, unequivo- 
cal, unqualified, unconditional, and direct ad- 
mission or acknowledgment of a previous sub- 
sisting debt, and that it is still due and owing, 
and that the party is, at the time, liable or 
willing to pay it. Partee v. Badget, 12 Tenn. 174, 
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1833 Tenn. LEXIS 43 (1833); Belote’s Ex’rs v. 
Wynne, 15 Tenn. 533, 15 Tenn. 534, 1835 Tenn. 
LEXIS 43 (1835); Crowder v. Nichol, 17 Tenn. 
453, 1836 Tenn. LEXIS 84 (1836); Thompson v. 
French, 18 Tenn. 452, 1837 Tenn. LEXIS 53 
(1837); Ott v. Whitworth, 27 Tenn. 494, 1847 
Tenn. LEXIS 112 (1847); Butler v. Winters, 32 
Tenn. 91, 1852 Tenn. LEXIS 24 (1852); Broddie 
v. Johnson, 33 Tenn. 464, 1853 Tenn. LEXIS 73 
(1853); Luna v. Edmiston, 37 Tenn. 159, 1857 
Tenn. LEXIS 98 (1857), questioned, Warren v. 
Cleveland, 111 Tenn. 174, 76 S.W. 910, 1903 
Tenn. LEXIS 17, 102 Am. St. Rep. 749 (1903); 
Allison v. Bradford, 1 Shan. 619 (1876); Bach- 
man v. Roller, 68 Tenn. 409, 1877 Tenn. LEXIS 
36, 40 Am. Rep. 97 (1877); Hannah v. Hawkins, 
73 Tenn. 240, 1880 Tenn. LEXIS 116 (1880); 
Fuqua v. Dinwiddie, 74 Tenn. 645, 1881 Tenn. 
LEXIS 190 (1881); Shown v. Hawkins, 85 Tenn. 
214, 2 S.W. 34, 1886 Tenn. LEXIS 32 (1886); 
Jordan v. Jordan, 85 Tenn. 561, 3 S.W. 896, 
1886 Tenn. LEXIS 83 (1887); Warren v. Cleve- 
land, 111 Tenn. 174, 76 S.W. 910, 1903 Tenn. 
LEXIS 17, 102 Am. St. Rep. 749 (1903); Alex- 
ander v. Muse, 112 Tenn. 233, 79 S.W. 117, 1903 
Tenn. LEXIS 100 (1903). 

To revive a barred debt, by an acknowledg- 
ment of the debt as a subsisting obligation, and 
a promise to pay it, express or implied, made to 
a third person, it must appear that the debtor 
intended the acknowledgment and promise to 
be communicated to the creditor, or there must 
be such privity between such third person and 
the creditor that it might be fairly presumed 
that such communication was _ intended. 
Thompson v. French, 18 Tenn. 452, 1837 Tenn. 
LEXIS 53 (1837); Bachman v. Roller, 68 Tenn. 
409, 1877 Tenn. LEXIS 36, 40 Am. Rep. 97 
(1877); Roller v. Bachman, 73 Tenn. 153, 1880 
Tenn. LEXIS 102 (1880); Fuqua v. Dinwiddie, 
74 Tenn. 645, 1881 Tenn. LEXIS 190 (1881); 
Stanley v. McKinzer, 75 Tenn. 454, 1881 Tenn. 
LEXIS 142 (1881); Maxwell v. Reilly, 79 Tenn. 
307, 1883 Tenn. LEXIS 65 (1883). 

A barred debt will be revived by a distinct 
recognition of it and a direction to pay it made 
in a deed of trust. Stanford v. Andrews, 59 Tenn. 
664, 1874 Tenn. LEXIS 29 (1874). 

The acknowledgment of the indebtedness 
and the expressed willingness, and even anxi- 
ety, to pay, within the period of limitation, made 
by one joint debtor to the other, is not, of itself, 
sufficient to revive or keep alive the indebted- 
ness; but if the promise was intended to be, and 
was, in fact, communicated to the creditor and 
accepted or acted upon by him, it will be suffi- 
cient for that purpose. Fuqua v. Dinwiddie, 74 
Tenn. 645, 1881 Tenn. LEXIS 190 (1881). 


46. — —Acknowledgment and Promise. 

A new promise, made after the remedy is 
barred by the statute of limitations, creates a 
new contract, and a new cause of action. Muse 
v. Donelson, 21 Tenn. 166, 1840 Tenn. LEXIS 57 
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(1840); Broddie v. Johnson, 33 Tenn. 464, 1853 
Tenn. LEXIS 73 (1853); Bachman v. Roller, 68 
Tenn. 409, 1877 Tenn. LEXIS 36, 40 Am. Rep. 
97 (1877); Fuqua v. Dinwiddie, 74 Tenn. 645, 
1881 Tenn. LEXIS 190 (1881); Barbour v. Er- 
win, 82 Tenn. 716, 1885 Tenn. LEXIS 11 (1885), 
overruled, Kempe v. Bader, 86 Tenn. 189, 6 S.W. 
126, 1887 Tenn. LEXIS 36 (1887). 

The obligation barred by the statute is re- 
newed to the extent of the new promise. Han- 
nah v. Hawkins, 73 Tenn. 240, 1880 Tenn. 
LEXIS 116 (1880). 

The barred indebtedness of a municipal cor- 
poration cannot be revived by the sole acknowl- 
edgment and promise of the mayor, unless he 
be authorized and empowered by law so to bind 
the city. Nashville v. Toney, 78 Tenn. 643, 1882 
Tenn. LEXIS 233 (1882). 

An unqualified acknowledgment may be the 
equivalent of a new promise to pay. Arnold v. 
Morrow, 7 Tenn. App. 375, — S.W. —, 1927 
Tenn. App. LEXIS 23 (Tenn. Ct. App. 1927). 

The promise or acknowledgment must be to 
one empowered to collect the debt or note. 
Thomas v. Hollis, 8 Tenn. App. 57, — S.W.2d —, 
1928 Tenn. App. LEXIS 107 (Tenn. Ct. App. 
1928). | 

Unsecured creditor’s claim on Chapter 13 
debtor’s credit card account was time barred 
because listing of claim in debtor’s schedules 
did not create an acknowledgment by the 
debtor sufficient to revive the creditor’s time 
barred claim, and, even if that was sufficient to 
revive the debt, it would not be binding on the 
trustee and the estate. In re Shippy, — B.R. —, 
2016 Bankr. LEXIS 916 (Bankr. M.D. Tenn. 
Mar. 23, 2016). 

Chapter 13 trustee’s inclusion of creditor’s 
now time barred claim on debtor’s credit card 
account in notice of intent to pay claims in 
debtor’s second and third bankruptcy cases 
could not be construed as an acknowledgment 
that the claim was being revived. In re Shippy, 
— B.R. —, 2016 Bankr. LEXIS 916 (Bankr. 
M.D. Tenn. Mar. 23, 2016). 

Neither Chapter 13 debtor nor the trustee 
acknowledged and revived the creditor’s now 
time barred claim on debtor’s credit card ac- 
count when debtor’s plan in the second bank- 
ruptcy case was confirmed because when a 
debtor acknowledged the justness of a claim 
during the pendency of the limitations period 
the limitations period for that claim was not 
restarted. In re Shippy, — B.R. —, 2016 Bankr. 
LEXIS 916 (Bankr. M.D. Tenn. Mar. 23, 2016). 


47. — —Conditional Promise. 

A new promise to pay a barred debt, coupled 
with a condition, is valid and enforceable, upon 
allegation and proof that the condition has been 
performed or performance has been duly ten- 
dered, or that the condition has happened. 
Taylor v. Nixon, 36 Tenn. 352, 1857 Tenn. 
LEXIS 9 (1857); Luna v. Edmiston, 37 Tenn. 
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159, 1857 Tenn. LEXIS 98 (1857), questioned, 
Warren v. Cleveland, 111 Tenn. 174, 76 S.W. 
910, 1903 Tenn. LEXIS 17, 102 Am. St. Rep. 
749 (1903); Shown v. Hawkins, 85 Tenn. 214, 2 
S.W. 34, 1886 Tenn. LEXIS 32 (1886). 

A conditional new promise of the debtor to 
pay when he is able revived a barred debt, and 
the action accrued only at and from the date the 
debtor’s ability to pay can be shown. Scott v. 
Thornton, 104 Tenn. 547, 58 S.W. 236, 1900 
Tenn. LEXIS 28 (1900). 


48. — —Consideration. 

A claim barred by the statute of limitations is 
deemed in law to be extinguished and dis- 
charged, although it is sufficient consideration 
for a new promise to pay the debt, which 
revives the old debt. Belote’s Ex’rs v. Wynne, 15 
Tenn. 533, 15 Tenn. 534, 1835 Tenn. LEXIS 43 
(1835); Woodlie v. Towles, 68 Tenn. 592, 1877 
Tenn. LEXIS 57 (1877). 

Anew promise to pay a debt barred is binding 
without any new consideration. Taylor v. Nixon, 
36 Tenn. 352, 1857 Tenn. LEXIS 9 (1857); 
Wilkinson v. Lott, 1 Shan. 656 (1876). 

Whether the new promise revives the old 
cause of action, or creates a new cause of action 
founded on the old consideration, is immaterial. 
Hannah v. Hawkins, 73 Tenn. 240, 1880 Tenn. 
LEXIS 116 (1880); Jordan v. Jordan, 85 Tenn. 
561, 3 S.W. 896, 1886 Tenn. LEXIS 83 (1887). 

A barred debt is revived by the debtor’s 
express waiver of the statute of limitations, 
supported alone by his moral obligation to pay 
the debt. Jordan v. Jordan, 85 Tenn. 561, 3 S.W. 
896, 1886 Tenn. LEXIS 83 (1887). 


49, — —Payments. 

Payments upon barred indebtedness, with- 
out more, will not revive the unpaid indebted- 
ness; and payments upon unbarred indebted- 
ness, without more, will not prevent or start 
anew the operation of the statute. Steel v. 
Matthews, 15 Tenn. 312, 15 Tenn. 313, 1835 
Tenn. LEXIS 7 (1835); Craighead v. State Bank, 
15 Tenn. 398, 15 Tenn. 399, 1835 Tenn. LEXIS 
16 (1835); Lock v. Wilson, 56 Tenn. 784, 1872 
Tenn. LEXIS 203 (1872); Locke v. Wilson, 57 
Tenn. 441, 1873 Tenn. LEXIS 234 (1873); Folk 
v. Russell, 66 Tenn. 591, 1874 Tenn. LEXIS 185 
(1874). 

In action by bank on August 5, 1944 to 
recover on note dated November 5, 1928, testi- 
mony of cashier and former assistant cashier 
that decedent stated in March, 1940 that he 
would pay the note was sufficient to make out a 
new promise and remove bar of statute of 
limitations. Poole v. First Nat’] Bank, 29 Tenn. 
App. 327, 196 S.W.2d 563, 1946 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. 1946). 

In the absence of evidence to the contrary, 
part payment of a debt (note) or payment of 
interest on a debt is an acknowledgment of the 
debt and implies a promise of payment which 
operates to keep the debt alive for the statutory 
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period from the time of such payment. Graves v. 
Sawyer, 588 S.W.2d 542, 1979 Tenn. LEXIS 497 
(Tenn. 1979), overruling Hall v. Skidmore, 26 
Tenn. App. 189, 168 S.W.2d 800, 1942 Tenn. 
App. LEXIS 32 (Tenn. Ct. App. 1942), over- 
ruled, Graves v. Sawyer, 588 S.W.2d 542, 1979 
Tenn. LEXIS 497 (Tenn. 1979); Hall v. Skid- 
more, 180 Tenn. 23, 171 S.W.2d 274 (19483); 
Coley v. Coley, 48 Tenn. App. 628, 349 S.W.2d 
183, 1960 Tenn. App. LEXIS 133 (Tenn. Ct. 
App. 1960), overruled, Graves v. Sawyer, 588 
S.W.2d 542, 1979 Tenn. LEXIS 497 (Tenn. 
1979). 


50. — —Effect of Renewal. 

A new promise is not the substantive cause of 
action, but the original indebtedness is, a re- 
newal note being regarded (unless a contrary 
intention appears) as a mere extension of the 
time of payment of the original debt, of which a 
note is but the evidence. Taylor v. Goodrich Tire 
& Rubber Co., 20 Tenn. App. 352, 98 S.W.2d 
1094, 1935 Tenn. App. LEXIS 15 (Tenn. Ct. 
App. 1935); Williamson Bros. v. Daniel, 21 
Tenn. App. 346, 110 S.W.2d 1028, 1937 Tenn. 
App. LEXIS 37 (Tenn. Ct. App. 1937). 


51. — —Setoff. 

A debt barred by the statutes cannot be 
allowed as a setoff, if the statute is pleaded to 
the same. Stone v. Duncan, 38 Tenn. 103, 1858 
Tenn. LEXIS 128 (1858); Williams v. Lenoir, 67 
Tenn. 395, 1875 Tenn. LEXIS 65 (1875); Lewis 
v. Turnley, 97 Tenn. 197, 36 S.W. 872, 1896 
Tenn. LEXIS 125 (1896). 


52. Actions Against Sureties. 


53. —Public Officials. 

The cause of action of one who is injured by a 
breach of public duty by a public officer accrues 
when the damages are sustained in conse- 
quences of such breach, and the statute begins 
to run at the same time. State use of Cardin v. 
McClellan, 113 Tenn. 616, 85 S.W. 267, 1904 
Tenn. LEXIS 55 (1904). 

Where the cause of action on an official bond 
is barred as to the principal, it is likewise 
barred as to a surety. Bass v. Harkreader, 162 
Tenn. 518, 39 S.W.2d 275, 1930 Tenn. LEXIS 
LL 19371): 

The state’s exemption from limitation does 
not pass to a surety on the bond of a defaulting 
officer when the surety pays the state the 
amount in default. Action by surety barred by 
six year statute as against one alleged to have 
participated in the misappropriation. Fidelity 
& Deposit Co. v. First Nat'l Bank, 165 Tenn. 
395, 54 S.W.2d 964, 1932 Tenn. LEXIS 64 
(1932). 

This section is not applicable to personal 
actions against public officials. State use of 
Obion County v. Cobb, 184 Tenn. 675, 202 
S.W.2d 819, 1947 Tenn. LEXIS 298 (1947). 


54. — —Clerks. 
This statute does not run in favor of the 
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sureties of clerks or special commissioners as to 
funds in court in the hands of such clerks or 
commissioners, until an order to pay out the 
same has been made by the court. Bush v. 
Phillips’ Widow, 71 Tenn. 63, 1879 Tenn. LEXIS 
32 (1879). 

The statute does not run in favor of the 
maker or sureties of a note executed and pay- 
able to a court officer for property sold, or for 
other sufficient consideration, in the progress of 
a suit in court, and while the note is in the 
custody of the law. Tyner v. Fenner, 72 Tenn. 
469, 1880 Tenn. LEXIS 47 (1880). 

Complainant was not estopped from main- 
taining suit on bond of criminal court clerk five 
years after clerk’s alleged failure to return cash 
deposited in lieu of bail, where rights of surety 
were not prejudiced in view of availability of 
court records, books of clerk’s office, and all the 
deputy clerks, and surety’s ability to command 
all its evidence except testimony of deceased 
clerk. Brown v. Fidelity & Deposit Co., 21 Tenn. 
App. 507, 118 S.W.2d 73, 1937 Tenn. App. 
LEXIS 51 (Tenn. Ct. App. 1937). 

Mutual accounts exception in § 28-3-112 did 
not apply to fees paid clerk after his term of 
office had expired by successors in office, since 
county owed clerk nothing after termination of 
office as salary had been paid, hence cause of 
action against surety by county for excess fees 
collected accrued on termination of office and 
surety was only liable for excess fees collected 
six years prior to institution, regardless as to 
whether collected by clerk or successor. State 
use of Obion County v. Cobb, 184 Tenn. 675, 202 
S.W.2d 819, 1947 Tenn. LEXIS 298 (1947). 


55. — —Sheriffs. 

Suit against sheriff and sureties to recover 
for personal injuries inflicted on plaintiff was 
governed by one-year limitation period for per- 
sonal injury, instead of six-year period govern- 
ing suits against sureties, and 10-year period 
governing suits against sheriff on bond. State v. 
Head, 194 Tenn. 576, 253 S.W.2d 756, 1952 
Tenn. LEXIS 423 (1952). 


56. —Personal Representatives. 

The provisions of this statute do not apply to 
sureties on the bond of an administrator ap- 
pointed by the chancery court, because such 
sureties are quasi parties to the cause; and this 
statute does not run in their favor. Gold v. 
Bush, 63 Tenn. 579, 1874 Tenn. LEXIS 308 
(1874). 

The right of action against a living surety on 
the bond of a personal representative is barred 
in six years. Moore v. Cameron, 3 Shan. 624 
(1875). 

The right of action of a legatee against the 
executor and his sureties accrues when he is 
capable, under the will and the law, of demand- 
ing and receiving the legacy, and the six-year 
statute of limitations then begins to run. Court- 
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ney v. Dyer, 2 Shan. 360 (1877); Hull v. Jones, 
78 Tenn. 100, 1882 Tenn. LEXIS 149 (1882). 

Section 28-1-110 had effect of suspending 
six-year period of limitation on notes of dece- 
dent during the six-month period after the 
administration was granted and during the 
period not exceeding six months actually elaps- 
ing between the decedent’s death and the 
granting of administration on his estate and 
such provision was not limited or affected by 
§§ 30-512 (now § 30-2-309), 30-1001 (now 
§ 30-2-501). In re Estate of Myers, 55 Tenn. 
App. 195, 397 S.W.2d 831, 1965 Tenn. App. 
LEXIS 249 (Tenn. Ct. App. 1965). 


57. —Guardians. 

Although the suit by the successor guardian 
is barred, the ward may maintain a suit against 
sureties of former guardian if brought within 
the statute of limitations after his majority has 
been reached. Poe v. Fetzer, 179 Tenn. 587, 168 
S.W.2d 600, 1942 Tenn. LEXIS 57 (19483). 

Where guardian served as such for insane 
person for period of 21 years a suit to recover 
shortage against guardian and sureties filed 
less than six years after death of ward was not 
barred, since cause of action did not accrue 
until disability was removed to wit, restoration 
to sanity or death. Joslin v. Vaughn, 181 Tenn. 
349, 181 S.W.2d 340, 1944 Tenn. LEXIS 379 
(1944). 

Where guardian transferred land in which he 
had invested funds of ward to wife in 1939 but 
surety had no knowledge of transfer until suit 
was instituted against guardian and ward for 
recovery of funds and surety paid judgment a 
suit by surety in 1947 against guardian to 
recover amount of judgment paid was not 
barred since it was instituted within six years 
of date of suit against guardian and surety. 
Akers v. Gillentine, 191 Tenn. 35, 231 S.W.2d 
369, 1948 Tenn. LEXIS 598 (1948). 

While the trust is still in process of adminis- 
tration, neither the three nor the six-year stat- 
ute of limitations, both of which are pleaded by 
the guardians, can be maintained. Nashville 
Trust Co. v. Tyne, 194 Tenn. 435, 250 S.W.2d 
937, 1952 Tenn. LEXIS 399 (1952). 


58. —Trustees. 

This statute does not, in express terms, em- 
brace sureties of trustees and assignees under 
mortgages and deeds of trust. Still they are 
within its general terms and scope, and are 
protected by it. Hamby v. Reid, 101 Tenn. 438, 
47 S.W. 692, 1898 Tenn. LEXIS 87 (1898). 

A beneficiary’s cause of action for an account 
accrues against a trustee or assignee and his 
sureties when sufficient time has elapsed for 
him, proceeding with diligence, to have ex- 
ecuted the trust according to its terms, and to 
have converted the assets into money, and to 
have paid over and accounted for the same; 
and, from that date, the statutes of limitation 
begin to run in favor of the trustee and his 
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sureties. Hamby v. Reid, 101 Tenn. 438, 47 S.W. 
692, 1898 Tenn. LEXIS 87 (1898). 

This statute bars suit against the sureties of 
a trustee or assignee under a mortgage or deed 
of trust, after the lapse of six years from the 
date of their principal’s final settlement. Ger- 
man Bank v. Haller, 103 Tenn. 73, 52 S.W. 288, 
1899 Tenn. LEXIS 88 (1899). 

Statute of limitations for suit against trustee 
of a direct trust does not run as between cestui 
que trust and trustee as long as trustee retains 
possession of property. Third Nat'l Bank v. 
Nashville Trust Co., 191 Tenn. 123, 232 S.W.2d 
7, 1950 Tenn. LEXIS 556 (1950). 

Beneficiaries’ claim filed in 1964 alleging 
that trustee breached its duty in 1944 in ex- 
changing no-par common stock for $100 par 
value preferred stock in the same corporation 
was barred by the statute of limitations, since 
there was no fraud or breach of loyalty in- 
volved. Clark v. American Nat'l Bank & Trust 
Co., 531 S.W.2d 563, 1974 Tenn. App. LEXIS 
113 (Tenn. Ct. App. 1974), cert. denied, 423 U.S. 
1053, 96 S. Ct. 786, 46 L. Ed. 2d 644, 1976 U.S. 
LEXIS 1013 (1976). 


59. —Contract Limitations. 

It is competent for the parties to restrict by 
contract the limitation period for actions on a 
bond contract against a surety. J. R. Hale & 
Sons v. R. C. Stone Engineering Co., 14 Tenn. 
App. 461, — S.W.2d —, 1932 Tenn. App. LEXIS 
54 (Tenn. Ct. App. 1932). 


60. —Estoppel. 

Where the surety does not act to lull the 
ceeditor or claimant into delaying suit, he is not 
estopped to set up the limitation. J. R. Hale & 
Sons v. R. C. Stone Engineering Co., 14 Tenn. 
App. 461, — S.W.2d —, 1932 Tenn. App. LEXIS 
54 (Tenn. Ct. App. 1932). 


61. —Payment. 

Where a surety pays an unbarred judgment 
or debt, limitations begin to run against him 
and in favor of the principal or cosurety from 
the date of the surety’s payment. Reeves v. 
Pulliam, 66 Tenn. 119, 1874 Tenn. LEXIS 91 
(1874); Ewing v. Maury, 71 Tenn. 381, 1879 
Tenn. LEXIS 94 (1879); Cocke v. Hoffman, 73 
Tenn. 105, 1880 Tenn. LEXIS 91, 40 Am. Rep. 
23 (1880); Glass v. Williams, 84 Tenn. 697, 1886 
Tenn. LEXIS 158 (1886); Howell v. Thompson, 
95 Tenn. 396, 32 S.W. 309, 1895 Tenn. LEXIS 
107 (1895). 

Where a surety pays the debt before it is 
barred as to him, but after it has been barred as 
to the principal and a cosurety, he has a remedy 
against them. Cocke v. Hoffman, 73 Tenn. 105, 
1880 Tenn. LEXIS 91, 40 Am. Rep. 23 (1880); 
Howell v. Thompson, 95 Tenn. 396, 32 S.W. 309, 
1895 Tenn. LEXIS 107 (1895). 

A surety who pays the debt, after the bar of 
the statute of limitations has attached in his 
favor, is not entitled to recover contribution 
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from a cosurety equally protected by the stat- 
ute. Cocke v. Hoffman, 73 Tenn. 105, 1880 Tenn. 
LEXIS 91, 40 Am. Rep. 23 (1880). 

An ordinary surety paying the debt after its 
bar as to both himself and principal cannot 
recover of latter. Henderson v. Locke, 153 Tenn. 
108, 282 S.W. 193, 1925 Tenn. LEXIS 9 (1926). 


62. Actions for Breach of Fiduciary Duty. 

Investors’ claims to recover monetary dam- 
ages against investment firm are based solely 
on common law breach of fiduciary duty and do 
not fall within the ambit of § 48-2-122(h) (now 
T.C.A. § 48-1-122(h)). Instead, breach of fidu- 
ciary duty claims are quasi-contractual in na- 
ture and the applicable statute of limitations is 
six years pursuant to § 28-3-109(a)(3). Dean 
Witter Reynolds v. McCoy, 853 F. Supp. 1023, 
1994 U.S. Dist. LEXIS 7685 (E.D. Tenn. 1994), 
affd without opinion, Dean Witter Reynolds, 
Incav. McCoy, ‘70.1-3d,1271, 1995 -U.Ss App. 
LEXIS 39272 (6th Cir. Tenn. 1995). 

Plaintiff partnership’s action based on the 
refusal of defendant bank to make a property 
improvements loan in the amount and on the 
terms contemplated by the parties did not in- 
volve damage to property or to an interest in 
property and was governed by the six-year 
limitation of this section, not the three-year 
limitation period of § 28-3-105. Alexander v. 
Third Nat'l Bank, 915 S.W.2d 797, 1996 Tenn. 
LEXIS 28 (Tenn. 1996). 


63. Actions Involving Land. 

Parents’ claims involving the proceeds from 
the sale of the husband and wife’s house were 
timely, because the deeds of trust prepared by 
the husband in March 1997 were clearly cham- 
pertous because he had no legal interest in the 
house at that time and setting aside the deeds 
of trust was no longer a viable remedy after 
June 1997, because by that time appellants had 
received payments from the proceeds of the sale 
of the house; accordingly, the parents’ lawsuit 
seeking to recover those payments, having been 
filed in December 2002, was within the six-year 
statute of limitations of T.C.A. § 28-3-109(a)(1). 
Levine v. March, 266 S.W.3d 426, 2007 Tenn. 
App. LEXIS 728 (Tenn. Ct. App. Nov. 27, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
352 (Tenn. Apr. 28, 2008). 


64. —Rents. 

An action for the use and occupation of land 
may be brought after the legal right to the land 
is established by judgment in ejectment. There- 
fore, the statute of limitations does not begin to 
run against an action of trespass for mesne 
profits until after the judgment in ejectment. 
The recovery is not confined to the period of 
limitation running back from the institution of 
the suit for the rents, but extends back to the 
date of the demise laid in the declarations. 
However, where the suit is in contract, waiving 
the tort, the plaintiff can only recover rents for 
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six years next before the institution of his suit 
therefor. Avent v. Hord, 40 Tenn. 458, 1859 
Tenn. LEXIS 129 (1859); Rhodes v. Crutchfield, 
75 Tenn. 518, 1881 Tenn. LEXIS 150 (1881); 
Whitaker v. Poston, 120 Tenn. 207, 110 S.W. 
1019, 1907 Tenn. LEXIS 44 (1908). 

The landlord’s right of action, or that of his 
assignee against the purchaser of the crop, on 
which there was a lien forsthe rents, does not 
expire with the expiration of the len, but 
continues for six years after the rents fall due. 
Davis v. Wilson, 86 Tenn. 519, 8 S.W. 151, 1888 
Tenn. LEXIS 4 (1888). 


65. —Use and Occupation. 

The word “rent” has a legal and technical 
signification, and means a certain profit which 
issues out of lands and tenements, and is gen- 
erally fixed by contract. The action of debt for 
use and occupation is of comparatively modern 
origin, but it has become the most common 
action for the recovery of remuneration for the 
use of lands, and has to a great extent super- 
seded the same action for rent. Elder v. Henry, 
34 Tenn. 81, 1854 Tenn. LEXIS 17 (1854). 

The landowner may waive the tort, and sue 
for the value of his growing and standing tim- 
ber, wrongfully cut and removed or used by the 
defendant; and such suit may be commenced 
within six years from the accrual of the cause of 
action. Allen v. New York & E. Tenn. Iron Co., 2 
Shan. 388 (1877); Whitaker v. Poston, 120 
Tenn. 207, 110 S.W. 1019, 1907 Tenn. LEXIS 44 
(1908). 

Where a tort was committed on realty, this 
statute would apply to an action for use and 
occupation. Whitaker v. Poston, 120 Tenn. 207, 
110 S.W. 1019, 1907 Tenn. LEXIS 44 (1908). 

An owner of land suing for timber wrongfully 
taken from his land may waive the tort or 
trespass and recover in indebitatus assumpsit, 
to which latter action the six-year statute alone 
applies. Frankfort Land Co. v. Hughett, 137 
Tenn. 32, 191 S.W. 530, 1916 Tenn. LEXIS 50 
(1916). 

Pursuant to T.C.A. § 28-3-109(a)(1), any 
claim for “back rent” for the years 1993-1996, 
for an additional 149 square feet of property for 
the duration of the parties’ lease, was barred by 
the six-year statute of limitations. Networks 
United States X, Inc. v. Nationwide Mut. Ins. 
Co., 748 F. Supp. 2d 836, 2010 U.S. Dist. LEXIS 
96086 (E.D. Tenn. Sept. 14, 2010). 

Pursuant to T.C.A. § 28-3-109(a)(1), the stat- 
ute of limitations had run on a claim for an 
alleged breach of the parties’ lease because the 
alterations to the claims garage area were 
completed before December 31, 1994. There- 
fore, any cause of action based on those altera- 
tions and their relationship to the lease had to 
be filed no later than December 31, 2000. Net- 
works United States X, Inc. v. Nationwide Mut. 
Ins. Co., 748 F. Supp. 2d 836, 2010 U.S. Dist. 
LEXIS 96086 (E.D. Tenn. Sept. 14, 2010). 
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66. —Vendor and Vendee. 

The statute will not commence to run against 
an action for the recovery of money paid upon a 
parol purchase of land, until after the exercise 
of an election to rescind or disaffirm the con- 
tract. Hilton v. Duncan, 41 Tenn. 313, 1860 
Tenn. LEXIS 69 (1860). 

Where a failure for more than 10 years after 
the purchaser went into possession to discover 
a deficiency in acreage in land purchased was 
not due to any act of the vendor, a suit to 
recover for the deficiency was barred by the six 
year statute. Wright v. Johnson, 149 Tenn. 647, 
261 S.W. 662, 1923 Tenn. LEXIS 121 (1924). 

Vendee of land in adverse possession of third 
party at the time of conveyance must bring suit 
for recovery of consideration paid vendor under 
such champertous sale within six years, and 
ignorance of such adverse possession will not 
prevent the running of the statute. Kitchen- 
Miller Co. v. Kern, 170 Tenn. 10, 91 S.W.2d 291, 
1935 Tenn. LEXIS 101 (1936). 

In suit by administratrix to enforce vendor’s 
lien, where vendee alleged deficiency of acreage 
in cross bill filed after vendor’s death, which 
was more than eight years after receiving ven- 
dor’s deed and entering into possession there- 
under, vendee’s action was for breach of cov- 
enant of seizin and, having accrued 
immediately upon acceptance of vendor’s deed, 
was barred by statute of limitations. Pace v. 
Watson, 23 Tenn. App. 92, 126 S.W.2d 404, 1938 
Tenn. App. LEXIS 79 (Tenn. Ct. App. 1939). 

Where defendant after receiving deed from 
trustee on foreclosure entered on the land and 
occupied same for 20 years a suit to set aside 
deed was barred by six-year limitation period 
where statements as to fraud practiced on 
plaintiffs were general and indefinite. Fuller v. 
Batchelor, 196 Tenn. 551, 268 S.W.2d 579, 1954 
Tenn. LEXIS 419 (1954). 


67. Claims by Government. 

County in rendering hospital and medical 
services to pauper was acting in governmental 
capacity and claim against estate of pauper 
would not be barred by limitation of this sec- 
tion. Jennings v. Davidson County, 208 Tenn. 
134, 344 S.W.2d 359, 1961 Tenn. LEXIS 405 
(1961). 

Statute will not run against county acting in 
governmental capacity for benefit of public but 
will operate against county acting in a private 
or corporate capacity. Jennings v. Davidson 
County, 208 Tenn. 134, 344 S.W.2d 359, 1961 
Tenn. LEXIS 405 (1961). 


68. Contribution or Indemnity. 
Declaration alleging that general contrac- 
tor’s insurance carrier paid contractor’s em- 
ployee workers’ compensation benefits but that 
employee was actually loaned to subcontractor 
at the time of injury and that contractor's 
carrier was entitled to recover compensation 
payments from subcontractor’s carrier stated 
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cause of action for indemnity or contribution 
and six-year statute of limitation provided by 
§ 28-3-109 governed rather than one-year pe- 
riod provided by § 50-1003 (now § 50-6-203). 
Travelers Ins. Co. v. Fidelity & Casualty Co., 
219 Tenn. 244, 409 S.W.2d 175, 1966 Tenn. 
LEXIS 522 (1966). 


69. Sales Contracts. 

It is incontrovertible that the six-year con- 
tract statute of limitations was abrogated by 
the four-year limitation of § 47-2-725 where 
the cause of action is for breach of contract for 
sale of goods and the recovery is sought for 
commercial loss. Layman v. Keller Ladders, 
Inc., 224 Tenn. 396, 455 S.W.2d 594, 1970 Tenn. 
LEXIS 338 (1970). 


70. Transfers in Fraud of Creditors. 

Where a speculator in the commodities mar- 
ket transferred real and personal property to 
his wife and subsequently became bankrupt — 
it not having been shown that he was insolvent 
at the time of such transfers — and his credi- 
tors did not challenge such transfers until 13 
years later when they contended the transfers 
were fraudulent under §§ 64-301 (now § 66-3- 
101), 64-313 (now § 66-3-306) and 64-314 (now 
§ 66-3-307) in view of the speculative nature of 
the transferor’s business, the court held it un- 
necessary to decide this contention on the mer- 
its since the claim was barred by either equi- 
table doctrine of laches or by the limitation of 
actions provisions of §§ 28-2-103, 28-3-109 and 
28-3-110. Louis Dreyfus Corp. v. Butler, 496 
F.2d 806, 1974 U.S. App. LEXIS 8973 (6th Cir. 
Tenn. 1974). 


71. Actions Under Federal Acts. 

In an action for wrongful denial of pension 
benefits under federal acts which did not have 
statutes of limitation, the federal court looked 
to the most appropriate state statute of limita- 
tions, which was the six-year limitation under 
this section, and not the 90-day limitation un- 
der § 29-5-313(b). Haynes v. O’Connell, 599 F. 
Supp. 59, 1984 U.S. Dist. LEXIS 23578 (E.D. 
Tenn. 1984). 


72. Determination of Applicable Statute 
of Limitations. 

In an action against savings and loan direc- 
tors for breach of fiduciary duties, the six-year 
limitation period in this section applied rather 
than the three-year limitation period in § 28- 
3-105 where the action was filed prior to the 
enactment of § 48-18-601, which would other- 
wise clearly have controlled. Federal Sav. & 
Loan Ins. Corp. v. Burdette, 696 F. Supp. 1196, 
1988 U.S. Dist. LEXIS 11038 (E.D. Tenn. 1988). 

In an action by a bank’s conservator against 
the bank’s directors and officers, accounting 
firm, and the firm’s partners for breach of 
implied contract, breach of fiduciary duty, gross 
negligence, negligence, and negligence per se, 
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the statute of limitations established by this 
section applied to the allegations of breach of 
implied contract, gross negligence, negligence, 
and negligence per se losses arising from speci- 
fied insider abuses. Resolution Trust Corp. v. 
Wood, 870 F. Supp. 797, 1994 U.S. Dist. LEXIS 
20199 (W.D. Tenn. 1994). 

Where the basis of the declaratory judgment 
claim was breach of contract, and since breach 
of contract claims under Tennessee law had to 
be brought within six years, T.C.A. § 28-3- 
109(a)(3), dismissal of the declaratory judg- 
ment count would not have been appropriate 
based upon the record before the court. Middle 
Tenn. Occupational & Envtl. Med., Inc. v. First 
Health Group Corp., — F. Supp. 2d —, 2005 
U.S. Dist. LEXIS 31464 (M.D. Tenn. Nov. 28, 
2005). 

Because a trial court’s order failed to delin- 
eate its award regarding purchasers’ counter- 
claim, the matter was remanded to the trial 
court for a determination of the basis for the 
award of unspecified, unrecovered costs in fa- 
vor of the purchasers; because the purchasers’ 
counterclaim was filed beyond the three-year 
statute of limitations, T.C.A. § 28-3-105, an 
award based on the lost equipment profit was 
time-barred, but in so far as the counterclaim 
sought to recover for magazine advertising, 
direct labor related to equipment, and auction 
costs, those claims were not injuries to personal 
property and were governed by the six-year 
statute of limitations for breach of contract, 
T.C.A. § 28-3-109. Mid-South Indus., Inc. v. 
Martin Mach. & Tool, Inc., 342 S.W.3d 19, 2010 
Tenn. App. LEXIS 208 (Tenn. Ct. App. Mar. 19, 
2010), appeal denied, Mid-South Indus. v. Mar- 
tin Mach. & Tool, Inc., — S.W.3d —, 2010 Tenn. 
LEXIS 976 (Tenn. Oct. 12, 2010). 

Statute of limitations for injury to property, 
found at T.C.A. § 28-3-105, instead of the stat- 
ute of limitations for a breach of contract, found 
at T.C.A. § 28-3-109, governed a dispute re- 
garding the sale of property because the seller 
sought damages for the decreased value of the 
seller’s remaining property due to the buyer’s 
failure to provide access to the seller’s property 
as contemplated in the sales contract. Benz- 
Elliott v. Barrett Enters., LP, —S.W.3d —, 2013 
Tenn. App. LEXIS 482 (Tenn. Ct. App. July 29, 
2013), rev'd, Benz-Elliott v. Barrett Enters., LP, 
456 S.W.3d 140, 2015 Tenn. LEXIS 15 (Tenn. 
Jan. 23, 2015). 

Home owners’ action, arising from the bank’s 
alleged failure to provide long-term financing 
toward the building of their home, was not 
time-barred because the financial damages al- 
leged were in the nature of a breach of contract, 
such that the six-year statute of limitations 
applied. Sanders v. First Tenn. Bank, N.A., — 
S.W.3d —, 2015 Tenn. App. LEXIS 147 (Tenn. 
Ct. App. Mar. 26, 2015). 


73. Accrual of Action. 
In an action by a bank’s conservator against 
the bank’s directors and officers, accounting 
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firm, and the firm’s partners for breach of 
implied contract, breach of fiduciary duty, gross 
negligence, negligence, and negligence per se, 
causes of action based upon specified insider 
abuses accrued on dates of the last occurrences 
of the alleged abuses. Resolution Trust Corp. v. 
Wood, 870 F. Supp. 797, 1994 U.S. Dist. LEXIS 
20199 (W.D. Tenn. 1994). 

Claimant’s ERISA claim accrued when the 
insurer formally denied her claim for benefits, 
and therefore her action was timely under 
T.C.A. § 28-3-109(a)(3), notwithstanding the 
policy provisions to the contrary; however, her 
claim for wrongful denial of long-term disabil- 
ity benefits was denied because the claimant 
had received all the benefits based on mental 
illness to which she was entitled to under the 
policy. Massengill v. Shenandoah Life Ins. Co., 
459 F. Supp. 2d 656, 2006 U.S. Dist. LEXIS 
70625 (W.D. Tenn. 2006). 

Where a real estate agency was retained to 
sell real property held by a partnership in 
bankruptcy, where the property was sold and 
the real estate agency was informed that its 
commission would be paid by amounts held in 
escrow in the bankruptcy court, and where 
those escrow funds were disbursed but none of 
the funds were paid to the real estate agency to 
pay its commission, the real estate agency’s 
suit to recover its commission was not barred 
by the statute of limitations because the cause 
of action did not accrue until the real estate 
agency’s demand for the commission was not 
satisfied after the escrow funds were released. 
Coleman Mgmt. v. Meyer, 304 S.W.3d 340, 2009 
Tenn. App. LEXIS 150 (Tenn. Ct. App. Apr. 22, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 745 (Tenn. Nov. 23, 2009). 

Where retirees alleged under the Labor-Man- 
agement Relations Act and the Employee Re- 
tirement Income Security Act of 1974 that a 
parent company breached a commitment to 
provide free, unalterable, lifetime healthcare 
benefits, the six-year statute of limitations 
barred the suit, which was filed in 2006, be- 
cause their claim accrued at least by 1998, 
when a new collective bargaining agreement 
altered their healthcare benefits. Winnett v. 
Caterpillar, Inc., 609 F.3d 404, 2010 FED App. 
180P, 2010 U.S. App. LEXIS 12752 (6th Cir. 
June 22, 2010). 


74, Economic Duress. 

Tennessee’s highest court would impose a 
three-year limitations period on economic du- 
ress claims where the plaintiff seeks damages 
for alleged injuries to its property. Cumberland 
& Ohio Co. v. First American Nat’] Bank, 936 
F.2d 846, 1991 U.S. App. LEXIS 11882 (6th Cir. 
Tenn. 1991), cert. denied, Cumberland & Ohio 
Co. v. First Am. Nat'l Bank, 502 U.S. 1034, 112 
S. Ct. 878, 116 L. Ed. 2d 783, 1992 U.S. LEXIS 
210 (1992). 


75. Tolling of Statute. 
In an action by a bank’s conservator against 
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the bank’s directors and officers, accounting 
firm, and the firm’s partners for breach of 
implied contract, breach of fiduciary duty, gross 
negligence, negligence, and negligence per se, 
in order to toll the statute of limitations for 
causes of action relating to specified insider 
abuses, the plaintiff was required to show its 
own due diligence in discovering the facts and 
detrimental reliance. Resolution Trust Corp. v. 
Wood, 870 F. Supp. 797, 1994 U.S. Dist. LEXIS 
20199 (W.D. Tenn. 1994). 

Class action tolling doctrine was consistent 
with Tennessee law and the trial court erred in 
failing to invoke same as to the replacement 
workers’ individual claims of breach of contract 
and interference with contract; the doctrine of 
laches did not prevent the replacement workers 
from maintaining their claims, in part, because 
they were not sleeping on their rights when 
they trusted the former class action plaintiffs to 
adequately represent their interests. Tigg v. 
Pirelli Tire Corp., — S.W.3d —, 2005 Tenn. App. 
LEXIS 812 (Tenn. Ct. App. Dec. 22, 2005), rev'd, 
232 S.W.3d 28, 2007 Tenn. LEXIS 641 (Tenn. 
Aug. 16, 2007). 

Applying Davidson county, Tenn., R. § 26.14 
to the case at bar, because the previous plain- 
tiffs did not move for class certification within 
60 days after their action was remanded to the 
circuit court, nor did they seek class certifica- 
tion in the six years before they settled their 
suit with defendants, the plaintiffs in this case 
were not protected as potential class members, 
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the statutes of limitations began to run upon 
the expiration of the 60 days, and their contract 
action was time barred. Tigg v. Pirelli Tire 
Corp., 232 S.W.3d 28, 2007 Tenn. LEXIS 641 
(Tenn. Aug. 16, 2007). 

In an expert’s breach of contract action to 
recover unpaid fees, the trial court erred in 
granting an attorneys motion for summary 
judgment because disputed issues of material 
fact existed as to whether equitable estoppel 
tolled the statute of limitations; the expert 
showed promises to pay his claim within the 
statute upon which he relied, and he acted 
diligently by filing suit just over one year after 
the decision affirming the dismissal of the 
wrongful death action for which he was hired. 
Cohen v. Demonbreun, — S8.W.3d —, 2015 Tenn. 
App. LEXIS 805 (Tenn. Ct. App. Sept. 30, 2015). 

Appellee did not have actual knowledge of 
underpayment of commissions by appellant, 
and appellee could not have discovered this 
information through reasonable investigation 
because appellee’s database was dependent 
upon the reliability of appellant’s information, 
which was unreliable; a reasonable entity could 
not have detected underpayments of commis- 
sions through reasonable investigation, and 
thus appellee’s claims were not barred by the 
statute of limitations under T.C.A. § 28-3-109 
as the discovery rule tolled the statute. Indi- 
vidual Healthcare Specialists v. Bluecross 
Blueshield of Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 316 (Tenn. Ct. App. May 15, 2017). 


28-3-110. Actions on public officers’ and fiduciary bonds — Actions not 
otherwise covered — Affidavit of conviction and civil 


judgment. 


(a) The following actions shall be commenced within ten (10) years after the 


cause of action accrued: 


(1) Actions against guardians, executors, administrators, sheriffs, clerks, 
and other public officers on their bonds; 
(2) Actions on judgments and decrees of courts of record of this or any 


other state or government; and 


(3) All other cases not expressly provided for. 
(b)(1) Notwithstanding subsection (a), there is no time within which a 
judgment or decree of a court of record entered on or after July 1, 2014, must 
be acted upon in the following circumstances: 
(A) The judgment is for the injury or death of a person that resulted 
from the judgment debtor’s criminal conduct; and 
(B) The judgment debtor is convicted of a criminal offense for the 
conduct that resulted in the injury or death; or 
(C) The civil judgment is originally an order of restitution converted to 
a civil judgment pursuant to § 40-35-304. 
(2)(A) Prior to entry of the judgment, the judge shall make a determina- 
tion on the record that the plaintiffs injury or death was the result of the 
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defendant’s criminal conduct and that the defendant’s conduct resulted in 

a criminal conviction. 

(B) When entering a civil judgment on or after July 1, 2014, to which 
this subsection (b) applies, both the trial judge and clerk shall sign and 
note the existence of the conviction on the judgment document, and the 
clerk shall also make appropriate docket notations. Such signatures and 
notations shall be sufficient evidence that the judgment is valid until paid 
in full or otherwise discharged as authorized by law. 

(c)(1) Notwithstanding subsection (b), if a person was awarded a judgment 
meeting the criteria of subdivision (b)(1) but the judgment was entered prior 
to July 1, 2014, and is still valid as of the date it is presented to the clerk 
pursuant to this subsection (c), the statute of limitations on such judgment 
set out in subsection (a) shall be tolled if the person: 

(A) Obtains a certified copy of the defendant’s judgment of conviction 
from the clerk of the court in which the conviction occurred showing that 
the conviction meets the criteria of subdivision (b)(1)(A) and (B); 

(B) Obtains a certified copy of the person’s civil judgment that was 
based on the defendant’s criminal conduct; 

(C) Completes, under penalty of perjury, an affidavit, in substantially 
the form set out in subsection (d). 

(2) The clerk shall ensure that the documents presented are those 
required by subdivision (c)(1). If they are the correct documents, the clerk 
shall record the documents and from the date of recordation, the statute of 
limitations of the person’s civil judgment shall be tolled. 

(d) The affidavit required to accompany the judgment of conviction and civil 
judgment shall be substantially as follows: 


AFFIDAVIT 


Comes the Affiant 

(Printed Name) 
Under penalties of perjury, affiant deposes and says, to wit as follows: 
1. Il was awarded the attached civil judgment based upon the criminal conduct 
of another. 
2. The attached judgment of conviction was the result of the criminal conduct. 
3. The civil judgment and the judgment of conviction were based upon the 
same conduct. 
4. The provision of § 28-3-110(b) is applicable to affiant pursuant to § 28-3- 
110(c). 
Further Affiant Saith Not 


Signature of Affiant 


ACKNOWLEDGEMENT 

State of Tennessee 

County of 

On this day of , 20 , before me personally 
appeared to me known to be the person 


described in and who executed the foregoing instrument, and acknowledged 
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that he/she executed the same as his/her free act and deed, for the purposes 


therein set forth. 


(County Clerk) (Notary Public) 
My Commission Expires 
20 


History. 

Code 1858, § 2776; Shan., § 4473; Code 
1932, § 8601; modified; T.C.A. (orig. ed.), § 28- 
310; Acts 2014, ch. 596, § 1. 


Compiler’s Notes. 

Acts 2014, ch. 596, § 3 provided that the act, 
which added subsections (b)-(d), shall apply to 
all applicable civil judgments entered after 
July 1, 2014 and to such judgments entered 
before July 1, 2014, if the judgment is still valid 
and the person follows the procedure in § 28- 
3-110(c) and (d). 


Cross-References. 
Abolition of common law tort action of alien- 
ation of affections, § 36-3-701. 


Section to Section References. 
This section is referred to in § 55-50-502. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 234. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 669, 763, 835. 

Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, §§ 98, 101; 14 
Tenn. Juris., Guardian and Ward, § 32; 16 
Tenn. Juris., Judgments and Decrees, §§ 68, 


70, 73; 17 Tenn. Juris., Justices of Peace and 
General Sessions Courts, § 30; 18 Tenn. Juris., 
Limitations of Actions, §§ 9, 10, 17, 34; 22 
Tenn. Juris., Rescission, Cancellation and Ref- 
ormation, § 57; 22 Tenn. Juris., Sheriffs, § 29. 


Law Reviews. 

Contracts — 1960 Tennessee Survey (Paul J. 
Hartman), 13 Vand. L. Rev. 1035. 

Domestic Relations — Alienation of Affec- 
tions — Statute of Limitations, 23 Tenn. L. Rev. 
1046. 

Judgments — Statute of Limitations, 22 
Tenn. L. Rev. 300. 

Nuisances — Permanent Injury — Limita- 
tions of Actions, 28 Tenn. L. Rev. 433. 

Recent Developments in the Law of Accrual 
and Limitation of Actions in Tennessee as Ap- 
plied to Products Liability Cases (Michael E. 
Hewgley), 2 Mem. St. U.L. Rev. 105. 

Tennessee Survey of the Law — Indemnity in 
Tort, 7 Mem. St. U.L. Rev. 307. 

Tennessee’s Prohibition of the Retroactive 
Modification of Child Support Orders, 59 Tenn. 
L. Rev. 425 (1992). 

The Many Lives of a Tennessee Judgment 
Lien (Stephen M. Sumner), 20 No. 2 Tenn. B.J. 
31 (1984). 

Torts — 1961 Tennessee Survey (Dix W. 
Noel), 14 Vand. L. Rev. 1409. 
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12. —Liens. 

13. —Remedies. 

14. — —Promise of Payment. 

15. ——Bill to Revive. 

16. — —Vacation of Satisfaction. 
17. — —Setting Aside of Execution. 


18. Actions Not Expressly Provided For. 
19. —Contracts. 


20. —Wills. 

21. —Assessment Liens. 

22. —Foreclosure Sales. 

23. —Recovery of Costs. 

24. —Paternity Suits. 

25. Claim for Past Due Alimony. 
26. Transfers in Fraud of Creditors. 
27. Deeds. 

28. Inducement to Breach Contract. 
29. Void Ab Initio Doctrine. 


1. Construction. 

This section taken in connection with § 28- 
3-101 indicates a legislative intent to prescribe 
a bar for all suits whether specifically men- 
tioned or not. Morris Plan Bank v. Scott, 176 
Tenn. 496, 144 S.W.2d 741, 1940 Tenn. LEXIS 
93 (1940). 

This section deals with limitations on actions 
other than real and under it an action shall be 
commenced within 10 years after the cause of 
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action accrues on the obligation. Lawman v. 
Barnett, 180 Tenn. 546, 177 S.W.2d 121, 1944 
Tenn. LEXIS 321, 153 A.L.R. 772 (1944). 

Where injury was to personal property rather 
than a business entity itself, the three year 
statute of limitations under § 28-3-105 applied 
rather than this section. Benco Plastics, Inc. v.. 
Westinghouse Electric Corp., 387 F. Supp. 772, 
1974 U.S. Dist. LEXIS 7543 (E.D. Tenn. 1974). 

Trial court erred in granting the zoning ap- 
plicants’ motion under Tenn. R. Civ. P. 12.02(6) 
to dismiss his neighbors’ challenge of the Zon- 
ing Resolution approving his 10-acre skeet field 
because the 10-year statute of limitations, 
T.C.A. § 28-3-110, was inapplicable where the 
Resolution described 90 acres instead of the 
10-acre tract and no amendment had been 
submitted or public hearing held on an amend- 
ment as required by T.C.A. § 13-7-105; thus, 
the purportedly amended Resolution was void 
ab initio. Edwards v. Allen, — S.W.3d —, 2005 
Tenn. App. LEXIS 739 (Tenn. Ct. App. Nov. 28, 
2005), aff'd, 216 S.W.3d 278, 2007 Tenn. LEXIS 
144 (Tenn. 2007). 

Limitations period for all of beneficiary’s 
claims against trustee bank expired no later 
than 1999, and thus his complaint in trial court 
below, filed 17 years later, was clearly time- 
barred. Bell v. First Citizens Nat'l] Bank, — 
S.W.3d —, 2008 Tenn. App. LEXIS 628 (Tenn. 
Ct. App. Oct. 20, 2008). 


2. Pleading of Bar. 

Ten-year statute of limitations is not availing 
against cross bill for reformation of deed, where 
not pleaded as answer thereto. Henderson v. 
Henderson, 158 Tenn. 452, 14 S.W.2d 714, 1928 
Tenn. LEXIS 174 (1929), rehearing denied, 159 
Tenn. 126, 17 S.W.2d 15, 1928 Tenn. LEXIS 69 
(1929). 


3. Running of Statute. 

Where stipulations of the parties admitted a 
continuing partnership until the time of the 
trial the action was not barred by the statute of 
limitations. Brady & Edmondson v. Lambert, 7 
Tenn. App. 494, — S.W.2d —, 1928 Tenn. App. 
LEXIS 71 (Tenn. Ct. App. 1928). 

The statute of limitations does not run 
against the county when seeking to enforce a 
demand arising out of, or dependent upon the 
exercise of its governmental functions as an 
arm of the state government. Nelson v. Loudon 
County, 176 Tenn. 632, 144 S.W.2d 791, 1940 
Tenn. LEXIS 111 (1940). 

The exemptions from the operation of the 
statutes of limitation usually accorded to in- 
fants and married women, do not rest upon any 
general doctrine of the law that they cannot be 
subjected to their action but in every instance 
upon express language in these statutes giving 
them time, after majority or after cessation of 
coverture, to assert their rights. Commerce 
Union Bank v. Gillespie, 178 Tenn. 179, 156 
S.W.2d 425, 1939 Tenn. LEXIS 4 (1940). 
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In an action to recover the value of real 
property, alleged to have been transferred in 
fraud of creditors to a grantee under a deed of 
trust, and later conveyed by the grantee to an 
innocent purchaser, the statute began to run at 
the time of the first conveyance. Hallack v. 
Hawkins, 409 F.2d 627, 1969 U.S. App. LEXIS 
12926 (6th Cir. Tenn. 1969). 

District court’s judgment did not begin the 
running of T.C.A. § 28-3-110 for purposes of 
appeal where the order did not adjudicate the 
rights and liabilities of all the parties, was not 
certified, and therefore, did not terminate the 
action as to any of the parties; rather, the 
judgment was subject to revision by the district 
court until the termination of the litigation 
against the remaining defendants. Jalapeno 
Prop. Mgmt., LLC v. Dukas, 265 F.3d 506, 2001 
FED App. 326P, 2001 U.S. App. LEXIS 20420 
(6th Cir. Tenn. 2001). 

Ten-year statute of limitations under T.C.A. 
§ 28-3-110 did not apply to the filing of a 
proposed qualified domestic relations order 
(QDRO) because such a filing was not an action 
to enforce a judgment; until the proposed 
QDRO was approved by the plan administrator 
and entered by the trial court, the act of the 
trial court in dividing the pension plan was not 
complete and hence not enforceable. Jordan v. 
Jordan, 147 S.W.3d 255, 2004 Tenn. App. 
LEXIS 185 (Tenn. Ct. App. 2004), review or 
rehearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 1236 (Tenn. Oct. 4, 2004). 

Trial court had not erred in awarding attor- 
ney fees under T.C.A. § 36-5-103(c) to the wife 
in her action to enforce the parties’ marital 
dissolution agreement (MDA), and T.C.A. § 28- 
3-110 did not bar the wife’s claim for the forty- 
seven thousand dollars she was due upon the 
sale of the marital residence because the limi- 
tations period began to run from the time of the 
sale which the husband alone had unreason- 
ably delayed. Allison v. Hagan, 211 S.W.3d 255, 
2006 Tenn. App. LEXIS 415 (Tenn. Ct. App. 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1070 (Tenn. 2006). 


4. Action on Bonds. 


5. —Guardians. 

Neither the limitation in this section nor that 
in the preceding section operates against a 
ward until he comes of age. Minter v. Clark, 92 
Tenn. 459, 22 S.W. 73, 1893 Tenn. LEXIS 1 
(1893); Stewart v. Sims, 112 Tenn. 296, 79 S.W. 
385, 1903 Tenn. LEXIS 104 (1903). 

After coming of age, wards have, under this 
section, the full 10 years in which to sue their 
guardians, and have, under the preceding sec- 
tion, the full six years in which to sue the 
sureties of their guardians. Jackson v. Crutch- 
field, 111 Tenn. 394, 77 S.W. 776, 1903 Tenn. 
LEXIS 35 (1903). 

The relation of guardian and ward is such 
that the possession of the title of the property is 
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in the ward and that the possession of the 
guardian is the possession of the ward and will 
inure to the ward’s benefit under the statute of 
limitations. State ex rel. Robertson v. Bank of 
Bristol, 165 Tenn. 461, 55 S.W.2d 771, 1932 
Tenn. LEXIS 72 (1933). 

Where guardian served as such for insane 
person for period of 21 years a suit to recover 
shortage against guardian and sureties filed 
less than six years after death of ward was not 
barred, since cause of action did not accrue 
until disability was removed to wit, restoration 
to sanity or death. Joslin v. Vaughn, 181 Tenn. 
349, 181 S.W.2d 340, 1944 Tenn. LEXIS 379 
(1944), 


6. —Personal Representatives. 

The suit of a distributee or legatee for an 
accounting, or for a devastavit, or to recover a 
distributive share or legacy, is barred unless 
commenced within ten years “after the cause of 
action has accrued”; and the cause of action 
accrues at the time the personal representative 
is required by law to make distribution. This 
bar is applicable in equity as at law, and as 
applicable to suits against the representative 
upon the personal trusts arising from his office, 
as to a suit technically on his bond. Alvis v. 
Oglesby’s Ex’rs, 87 Tenn. 172, 10 S.W. 3138, 1888 
Tenn. LEXIS 49 (1889); Franklin v. Franklin, 
91 Tenn. 119, 18 S.W. 61, 1891 Tenn. LEXIS 84 
(1892); Scott v. Wagstaff, 120 Tenn. 252, 107 
S.W. 976, 1907 Tenn. LEXIS 46 (1908). 

Where, after his full and final settlement, the 
personal representative collects a claim due the 
estate, which had not been taken into account 
in such settlement, the right to sue for the 
amount of such claim then accrues to the lega- 
tees or distributees, and is not barred until 10 
years thereafter. Franklin v. Franklin, 91 Tenn. 
119, 18 S.W. 61, 1891 Tenn. LEXIS 84 (1892). 

If an executor or administrator denies rights 
of beneficiaries and assumes absolute adverse 
ownership of the property, the statute begins to 
run from the time knowledge of such fact is 
brought home to the beneficiaries. State use of 
Burrow v. Cothron, 21 Tenn. App. 519, 113 
S.W.2d 81, 1987 Tenn. App. LEXIS 53 (Tenn. 
Ct. App. 1937). 

A suit against executor to enforce an express 
trust filed more than 10 years after expiration 
of 18 month period following qualification of 
executor is barred, since cause of action accrued 
upon expiration of 18-month period. Crawford 
v. Robinson, 191 Tenn. 11, 231 S.W.2d 360, 1950 
Tenn. LEXIS 540 (1950). 


7. —Clerks. 

An action against a clerk to require him to 
pay unclaimed fees into the county treasury 
may be defeated by a plea of the statute of 
limitations of 10 years. Hamblen County v. 
Cain, 115 Tenn. 279, 89 S.W. 103, 1905 Tenn. 
LEXIS 60 (1905). 
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Where clerk’s tenure of office ended on Octo- 
ber 28, 1938, an action filed by county on July 
27, 1945 to recover alleged excess fees of clerk 
collected from June 13, 1932 to October 28, 
1932 was not barred by 10-year limitation 
period, since county was not entitled to file 
action to procure a final judgment for excess 
fees until end of clerk’s tenure to wit, October 
28, 1938. State use of Obion County v. Cobb, 
184 Tenn. 675, 202 S.W.2d 819, 1947 Tenn. 
LEXIS 298 (1947). 

Ten-year limitation period applied to suit by 
state to recover fees allegedly paid county clerk 
and master under private acts. State use of 
Lawrence County v. Hobbs, 194 Tenn. 323, 250 
S.W.2d 549, 1952 Tenn. LEXIS 385 (1952). 


8. —Sheriffs. 

Actions against sheriffs on their bonds are 
not barred until 10 years after the cause of 
action accrued. Wiseman v. Bean, 49 Tenn. 390, 
1871 Tenn. LEXIS 22 (1871). 

Suit against sheriff and sureties to recover 
for personal injuries inflicted on plaintiff was 
governed by one-year limitation period for per- 
sonal injury, instead of six-year period govern- 
ing suits against sureties, and 10-year period in 
governing suits against sheriff on bond. State v. 
Head, 194 Tenn. 576, 253 S.W.2d 756, 1952 
Tenn. LEXIS 423 (1952). 


9. —Trustees. 

Actions on trustees’ bonds are not barred 
until 10 years after the cause of action accrued. 
State use of Giles County v. Abernathy, 159 
Tenn. 175, 17 S.W.2d 17, 1928 Tenn. LEXIS 73 
(1929). 


10. Actions on Judgments. 

Action on judgment accrues on the date of its 
rendition in trial court and period in which to 
sue on judgment is not tolled during time 
appeal from judgment is pending. Shepard v. 
Lanier, 192 Tenn. 608, 241 S.W.2d 587, 1951 
Tenn. LEXIS 308 (1951). 

Appellee had a valid judgment, and the stat- 
ute of limitation on the judgment did not expire 
until March 15, 2011. Muffley v. George, — 
S.W.3d —, 2015 Tenn. App. LEXIS 878 (Tenn. 
Ct. App. Oct. 28, 2015). 


11. —Application. 

Judgments of justices of the peace (now gen- 
eral sessions courts), as well as judgments of 
courts of record, are included in this statute. 
Lain v. Lain, 62 Tenn. 30, 1873 Tenn. LEXIS 
131 (1873); McGrew v. Reasons, 71 Tenn. 485, 
1879 Tenn. LEXIS 103 (1879). 

Under the provision of this section, judg- 
ments against personal representatives would 
authorize suits to subject the land of the dece- 
dent to the payment of his debts, within 10 
years after the rendition of such judgment; but 
the provision of this section is so modified by 
the provisions of § 28-3-102, that the suit to 
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subject the land must be instituted within 
seven years after the rendition of such judg- 
ment. Henry v. Mills, 69 Tenn. 144, 1878 Tenn. 
LEXIS 65 (1878). 

Manifestly this statute applies only to final 
judgments and decrees, and it cannot operate 
upon interlocutory decrees; and, therefore, the 
enforcement of a decree for the sale of land to 
satisfy a debt is not barred by a delay of 10 or 
more years in its execution, where the cause 
remains in court during that interval. Epper- 
son v. Robertson, 91 Tenn. 407, 19 S.W. 230, 
1892 Tenn. LEXIS 6 (1892). 

Where court clerk erroneously docketed as an 
independent action a petition filed in 1948 for 
repronouncement of an injunction extended by 
a 1939 consent decree, but defendant acknowl- 
edged in its answer that petitioner was same 
church which obtained injunction and had right 
as such to bring action, the 1948 petition was 
sufficient “action commenced” within statutory 
period of 10 years from date of consent decree; 
and after ruling that petition of 1948 was 
nullity because neither a natural nor artificial 
person was before court as complainant, chan- 
cellor committed error in refusing complainant 
leave to amend petition by naming church 
officials in whose names it was filed, and in 
holding that amendment could not relate back 
to date of filing petition. Church of God v. 
Tomlinson Church of God, 193 Tenn. 583, 247 
S.W.2d 63, 1952 Tenn. LEXIS 328 (1952). 

Since the statute of limitations in subsection 
(2) is not applicable to interlocutory orders, the 
statute of limitations did not begin to run until 
a final judgment was entered, which was when 
all the claims against all the defendants were 
finally adjudicated. Warren v. Haggard, 803 
S.W.2d 703, 1990 Tenn. App. LEXIS 799 (Tenn. 
Ct. App. 1990), appeal denied, 1991 Tenn. 
LEXIS 40 (Tenn. Jan. 14, 1991). 

Judgment creditor’s action to enforce against 
the sole shareholder a domesticated judgment 
entered against a corporate judgment debtor 
was properly considered an action to enforce a 
judgment, to which the 10-year statute of limi- 
tations of T.C.A. § 28-3-110 applied. Oceanics 
Schs v. Barbour, 112 S.W.3d 135, 2003 Tenn. 
App. LEXIS 220 (Tenn. Ct. App. 2003), modi- 
fied, Oceanics Schs v. Barbour, 112 S.W.3d 135, 
2003 Tenn. App. LEXIS 220 (Tenn. Ct. App. 
2003). 


12. —Liens. 

The lien of a delivery bond terminated upon 
the forfeiture, and the forfeiture of the bond did 
not make it a judgment, and it necessarily 
follows that the suit is upon a contract, which is 
barred in six years. Haynes v. Jordon, 3 Shan. 
29 (1878). 

If lien on property as security for a debt is not 
impaired by lapse of statutory period of limita- 
tion upon the debt, the lien would not be 
impaired where the right of action on unpaid 
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balance of the debt has been preserved by new 
promises in form of renewals of note evidencing 
the debt. Williamson Bros. v. Daniel, 21 Tenn. 
App. 346, 110 S.W.2d 1028, 1937 Tenn. App. 
LEXIS 37 (Tenn. Ct. App. 1937). 

An action against cosurety to enforce plain- 
tiffs right of contribution after payment by 
plaintiff of a judgment was not barred, as it 
appears that the 10-year statute as to liens and 
judgments had not run when the suit was 
commenced. Sims v. Martin, 184 Tenn. 35, 195 
S.W.2d 24, 1946 Tenn. LEXIS 257 (1946). 


13. —Remedies. 

The suit upon a judgment to recover a new 
judgment must be brought within 10 years 
from its rendition, and if the suit is not brought 
within that time, the only remedy thereafter is 
by scire facias to revive the judgment, to which 
the defendant may plead and rely upon the 
10-year statute. Gregory v. Chadwell, 43 Tenn. 
390, 1866 Tenn. LEXIS 65 (1866); Lain v. Lain, 
62 Tenn. 30, 1873 Tenn. LEXIS 131 (1873); 
Fogg v. Gibbs, 67 Tenn. 464, 1875 Tenn. LEXIS 
67 (1875); McGrew v. Reasons, 71 Tenn. 485, 
1879 Tenn. LEXIS 103 (1879); Cannon v. La- 
man, 75 Tenn. 513, 1881 Tenn. LEXIS 149 
(1881); Whitworth v. Thompson, 76 Tenn. 480, 
1881 Tenn. LEXIS 36 (1881); Ballard v. 
Scruggs, 90 Tenn. 585, 18 S.W. 259, 1891 Tenn. 
LEXIS 47, 25 Am. St. Rep. 703 (1891). 


14. ——Promise of Payment. 

Where an execution was issued 12 years after 
rendition of judgment and defendant petitioned 
for supersedeas on the ground that judgment 
was barred the judgment holder was not en- 
titled to prove a promise to pay judgment 
within 10-year period, and execution was 
quashed. Cannon v. Laman, 75 Tenn. 513, 1881 
Tenn. LEXIS 149 (1881). 

Dismissal of the son’s claim for 27 semesters 
of post-secondary education against his father’s 
estate was proper where his claim was time- 
barred pursuant to T.C.A. § 28-3-109(a)(3) and 
T.C.A. § 28-3-110, and the appellate court 
could not interpret the relevant language as 
obligating the father to pay for a lifetime of 
taking courses. In re Estate of Sanders, — 
S.W.3d —, 2004 Tenn. App. LEXIS 184 (Tenn. 
Ct. App. Mar. 25, 2004), cert. denied, Sanders v. 
Vine, 544 U.S. 962, 125 S. Ct. 1741, 161 L. Ed. 
2d 604, 2005 U.S. LEXIS 2995 (2005), review or 
rehearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 951 (Tenn. Nov. 8, 2004). 


15. — —Bill to Revive. 

Where administrator following discharge 
filed a bill to revive judgment secured during 
administration, an amendment to bill listing 
distributees in estate did not change nature of 
proceeding so as to permit filing of defense of 
statute of limitations, since purpose of bill was 
to recover proceeds of judgment for benefit of 
distributees though not named in original bill. 
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Delaney v. Delaney, 190 Tenn. 632, 231 S.W.2d 
328, 1950 Tenn. LEXIS 530 (1950). 


16. — —Vacation of Satisfaction. 

A suit in chancery to vacate the satisfaction 
of a judgment, effected by a void sale of lands 
under a valid levy of an execution, and to 
enforce the lien of the levy by a sale of the 
lands, is barred if not commenced within 10 
years after the levy was made and the rendition 
of such judgment. Ballard v. Scruggs, 90 Tenn. 
585, 18 S.W. 259, 1891 Tenn. LEXIS 47, 25 Am. 
St. Rep. 703 (1891). 


17. — —Setting Aside of Execution. 

A suit to set aside an execution sale of land 
worth more than $1,000, made without setting 
aside homestead as required by law, must be 
commenced within 10 years from the date of 
such sale or the accruing of the cause of action 
on account of such sale. York & Robinson v. 
Byars, 131 Tenn. 38, 173 S.W. 435, 1914 Tenn. 
LEXIS 82 (1915). 


18. Actions Not Expressly Provided For. 

Provision in this section stating that 10-year 
period of limitation applies to “all other cases 
not expressly provided for” bars all suits not 
specifically mentioned whether such suits are 
“real actions” or otherwise. Knoxville v. Gervin, 
169 Tenn. 532, 89 S.W.2d 348, 1935 Tenn. 
LEXIS 80, 103 A.L.R. 877 (1936). 

Where heirs of deceased grantor contended 
that they were owners of fee simple in realty 
and brought suit against surviving grantee 
asserting that surviving grantee only held 
homestead and dower in realty involved and 
seeking to have realty sold in lieu of partition, 
surviving grantor’s cross-bill correctly assert- 
ing that deed had conveyed estate by the en- 
tireties to herself and her deceased husband 
and that she now held fee simple estate was not 
an action to reform the deed and was not barred 
by the limitation of this section. Grayson v. 
Holloway, 203 Tenn. 464, 313 S.W.2d 555, 1958 
Tenn. LEXIS 324 (1958). 

An action against a union for damages result- 
ing from secondary boycott was governed by 
this section and not § 28-3-105. United Mine 
Workers v. Meadow Creek Coal Co., 263 F.2d 
52, 1959 U.S. App. LEXIS 5299 (6th Cir. Tenn. 
1959), cert. denied, 359 U.S. 1013, 79 S. Ct. 
1149, 3 L. Ed. 2d 1038, 1959 U.S. LEXIS 1859 
(1959). 

A suit for damages because of obliteration by 
land developer of burial plot in which plaintiff's 
ancestors were buried in which it was alleged 
that plaintiff suffered great mental pain and 
anguish and loss of property rights was not an 
action “not expressly provided for,” but a suit 
for injuries to the person within the meaning of 
§ 28-3-104. Carney v. Smith, 222 Tenn. 472, 
437 S.W.2d 246, 1969 Tenn. LEXIS 454 (1969). 

Subdivision (3) does not apply to an action by 
parents of an emotionally disturbed child under 
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the Federal Education of All Handicapped Chil- 
dren Law for repayment of educational ex- 
penses. Janzen v. Knox County Bd. of Educa- 
tion, 790 F.2d 484, 1986 U.S. App. LEXIS 24930 
(6th Cir. Tenn. 1986). 

An equitable action for rescission that as- 
serts that a contract is void ab initio is neither 
an action in tort (for no injury has yet occurred) 
nor an action on the contract (for plaintiff 
asserts the contract never came into existence), 
and neither the three-year statute on tortious 
damage to property nor the six-year statute for 
actions on the contract is applicable. Home 
Guaranty Ins. Corp. v. Third Financial Ser- 
vices, Inc., 694 F. Supp. 438, 1988 U.S. Dist. 
LEXIS 9944 (M.D. Tenn. 1988). 

Assuming that the 10-year statute of limita- 
tions in this statute applies to actions in eject- 
ment, the unauthorized cutting of timber was 
the earliest action that could arguably have 
triggered the 10-year limitations period. Roach 
v. Renfro, 989 S.W.2d 335, 1998 Tenn. App. 
LEXIS 422 (Tenn. Ct. App. 1998), review or 
rehearing denied, — S.W.2d —, 1998 Tenn. 
LEXIS 668 (Tenn. Nov. 9, 1998). 

Prisoner’s declaratory judgment action was 
not time-barred under T.C.A. § 4-5-223(a) in 
that it was filed after sixty days from the date 
that the department of corrections in a letter 
stated that it denied the prisoner’s application 
for a declaratory order because the letter did 
not constitute a final order under T.C.A. § 4-5- 
322(b)(1) and T.C.A. § 4-5-314(c); rather, the 
provisions of T.C.A. § 4-5-225 applied, and be- 
cause there was no express limitation period 
under the provisions, the general ten-year limi- 
tations period of T.C.A. § 28-3-110 applied. 
Hughley v. State, 208 S.W.3d 388, 2006 Tenn. 
LEXIS 1108 (Tenn. 2006). 

Where an agency is petitioned to issue a 
declaratory order pursuant to T.C.A. § 4-5-223 
and the agency declines to convene a contested 
case hearing and issue the declaratory order, 
the petitioner is not subject to the sixty day 
statute of limitations established by T.C.A. § 4- 
5-322(b)(1); rather, a complaint for declaratory 
judgment under T.C.A. § 4-5-225 is governed 
by Tennessee’s general ten-year statute of limi- 
tations, codified at T.C.A. § 28-3-110(3)) (now 
§ 28-3-110(a)(3)). Hughley v. State, 208 S.W.3d 
388, 2006 Tenn. LEXIS 1108 (Tenn. 2006). 

Daughter’s action against her two sisters 
involving their deceased father’s estate fell 
within the parameters of the ten-year statute of 
limitations set forth in T.C.A. § 28-3-110, and 
thus the trial court was incorrect when it ap- 
plied T.C.A. § 28-3-105; the suit was to recover 
funds for waste, breach of fiduciary duty, and 
the failure to act reasonably and in good faith. 
Wood v. Lowery, 238 S.W.3d 747, 2007 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. Mar. 6, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
695 (Tenn. Aug. 13, 2007). 
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19. —Contracts. 

After complainants had been in possession of 
the tract of land for more than 10 years, their 
action of deficiency in acreage was barred by 10 
year statutes. Wright v. Johnson, 149 Tenn. 
647, 261 S.W. 662, 1923 Tenn. LEXIS 121 
(1924). 

A suit to reform a contract for mutual mis- 
take is barred by this statute. Barnes v. Barnes, 
157 Tenn. 332, 8 S.W.2d 481, 1928 Tenn. LEXIS 
194 (1928). 

Bill by partner against widow of deceased 
partner to set aside a deed from third parties to 
deceased partner, and to enjoin widow from 
alienating property, was barred by 10-year 
limitation periods where suit was filed more 
than 14 years after death of partner. Killebrew 
v. Ray, 181 Tenn. 333, 181 S.W.2d 334, 1944 
Tenn. LEXIS 377 (1944). 

An action to reform a deed after 10 years is 
barred, and the accrual of the cause of action 
cannot be postponed to the discovery of the 
mistake by the injured party, in the absence of 
a fraudulent concealment of the original deed. 
Lee v. Harris, 188 Tenn. 373, 219 S.W.2d 892, 
1949 Tenn. LEXIS 347 (1949). 

An action to enforce the sanctions for an 
interest in city contracts imposed by § 12-4- 
102, is one not expressly provided for, and, 
thus, is controlled by the ten-year statute con- 
tained in subdivision (3). Smyrna v. Ridley, 730 
S.W.2d 318, 1987 Tenn. LEXIS 905 (Tenn. 
1987). 


20. —Wills. 

A petition in the county court to revoke or set 
aside the judgment or order of probate of a will, 
made in common form, so far as the same 
devises real estate, upon the ground that the 
will was admitted to probate upon incompetent 
testimony, is barred after 10 years from such 
probate, where the judgment or order of pro- 
bate is in proper form and is valid upon its face. 
Scott v. Wagstaff, 120 Tenn. 252, 107 S.W. 976, 
1907 Tenn. LEXIS 46 (1908). 

A bill to establish lost will 20 years after 
death of testator was not barred by 10-year 
limitation period, since the bill did not seek a 
recovery but was filed merely for equitable 
relief. Alsobrook v. Orr, 130 Tenn. 120, 169 S.W. 
1165, 1914 Tenn. LEXIS 8 (1914). 

The right to probate a will as a muniment of 
title is not limited by the statute of limitations. 
Weaver v. Hughes, 26 Tenn. App. 436, 173 
S.W.2d 159, 1943 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 1943). 

Action against administrator of estate to re- 
quire specific execution of last will and testa- 
ment of decedent and reacquisition of subject 
matter of estate was barred by Tennessee stat- 
ute of limitations where it was brought more 
than 10 years after cause of action accrued. 
Wood v. Circuit Court of Warren County, 331 F. 
Supp. 1245, 1971 U.S. Dist. LEXIS 13389 (E.D. 
Tenn. 1971). 
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21. —Assessment Liens. 

Ten-year period of limitation applies to suit 
by city to enforce special assessment lien by 
virtue of provision of this section applying 10- 
year period to “all other cases not expressly 
provided for.” Knoxville v. Gervin, 169 Tenn. 
532, 89 S.W.2d 348, 1935 Tenn. LEXIS 80, 103 
A.L.R. 877 (1936). 

Where special assessment statute provided 
that assessments were payable in instalments, 
10-year period of limitations did not start to 
run on instalment until particular instalment 
was due even though property owner could pay 
entire assessment at any time. Knoxville v. 
Gervin, 169 Tenn. 532, 89 S.W.2d 348, 1935 
Tenn. LEXIS 80, 103 A.L.R. 877 (1936). 

The acceleration clause in Private Acts 1911, 
ch. 501, § 18, providing that all unpaid instal- 
ments on serial obligations for assessments 
levied for street improvements became due 
upon default in payment of any instalment, was 


for the benefit of the city, and where the city did 


not invoke the acceleration clause upon default 
of first instalments, the statute of limitations 
did not begin to run upon all instalments, and 
the city was not barred from collecting later 
instalments which had been in default less 
than 10 years. Morristown v. Davis, 172 Tenn. 
159, 110 S.W.2d 337, 1937 Tenn. LEXIS 65, 113 
A.L.R. 1164 (1937). 

Under Acts 1913 (1st E. S.), ch. 18, § 7 as 
amended by Private Acts 1921, ch. 526, tax- 
payer of the city of Jackson who elected to make 
payment of paving assessment in ten annual 
instalments as permitted by the Act 1913 as 
amended by the Act 1921 and who made three 
payments under such provisions was not en- 
titled to maintain that upon the failure of the 
city to exact a written agreement the entire 
assessment became due 30 days after the as- 
sessment was final as in cases where no such 
election was made so that the unpaid assess- 
ments were barred by the limitation of this 
section. Jackson v. Willett, 178 Tenn. 605, 162 
S.W.2d 367, 1942 Tenn. LEXIS 1, 140 A.L.R. 
1437 (1942). 

In an action to enforce payment of delinquent 
taxes due the drainage district and a receiver 
was appointed and allowed to intervene and 
adopt complaint of state and county, the statute 
of limitations interposed as a defense to the 
assessments ceased to run as of the date of the 
appointment of the receiver and his filing of the 
intervening petition. State v. Wilson, 179 Tenn. 
54, 162 S.W.2d 510, 1942 Tenn. LEXIS 6 (1942). 

Suit by city of Knoxville to foreclose lien on 
unpaid paving assessments levied under Pri- 
vate Acts 1925, ch. 348, was governed by pro- 
vision “all other cases not expressly provided 
for” instead of six year tax statute § 67-1323 
(now § 67-1-1501), since paving assessments 
are not taxes, and cause of action did not start 
running until 30 days after confirmation of 
assessment, though special act provided that 
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assessment was a lien from the time of the first 
reading. Knoxville v. Keith, 182 Tenn. 48, 184 
S.W.2d 162, 1944 Tenn. LEXIS 299 (1944). 

A suit by county to collect delinquent drain- 
age district assessment was governed by 10- 
year limitation period, and ceased to run upon 
appointment of receiver and not on filing of 
original bill by the county. Madison County use 
of Drainage Dist. v. Croom, 185 Tenn. 46, 202 
S.W.2d 975, 1944 Tenn. LEXIS 264 (1944). 

Ten-year limitation period instead of six-year 
limitation period applied to suit by county to 
collect delinquent drainage district assessment 
which ceased to run upon appointment of re- 
ceiver and not on filing of original bill by county. 
Madison County use of Drainage Dist. v. 
Croom, 185 Tenn. 46, 202 S.W.2d 975, 1944 
Tenn. LEXIS 264 (1944). 


22. —Foreclosure Sales. 

A suit under the provision of § 35-508 (now 
§ 35-5-107) authorizing damages for failure of 
an officer or other person to comply with § 35- 
509 (now § 35-5-108) in sale of lands at foreclo- 
sure is not an action to recover a statutory 
penalty so as to be governed by the one year 
statute of limitation set out in § 28-3-104 but 
falls within the 10-year limitation. Doty v. Fed- 
eral Land Bank, 173 Tenn. 140, 114S.W.2d 953, 
1937 Tenn. LEXIS 20 (1938). 


23. —Recovery of Costs. 

As no period of limitation is expressly pro- 
vided by the statutes applicable to the motion 
allowed by § 20-12-1377 to recover costs against 
the successful party of an action where costs 
cannot be collected against the party whom 
taxed, the period of limitation is 10 years under 
the provisions of this section. Morris Plan Bank 
v. Scott, 176 Tenn. 496, 144 S.W.2d 741, 1940 
Tenn. LEXIS 93 (1940). 


24. —Paternity Suits. 

Ten-year statute of limitations in this section 
applies to suits to establish paternity for the 
purpose of determining intestate succession. 
Thompson v. Coates, 627 S.W.2d 376, 1981 
Tenn. App. LEXIS 570 (Tenn. Ct. App. 1981). 


25. Claim for Past Due Alimony. 

Divorced wife’s claim for past due install- 
ments of alimony from 1935 to date of her 
remarriage in 1938 was barred by the limita- 
tion of this section where her claim was not 
brought until 1956. Daugherty v. Dixon, 41 
Tenn. App. 623, 297 S.W.2d 944, 1956 Tenn. 
App. LEXIS 104 (Tenn. Ct. App. 1956). 

Parties’ divorce decree ordered the husband 
to pay periodic payments of $50 per month to 
the wife. The statute of limitations began to run 
on each payment as it became due and also 
barred enforcement of each payment after the 
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ten-year limitations period had run; therefore, 
the trial court erred in not applying the ten- 
year statute of limitations to bar enforcement 
of monthly installments. Gleason v. Gleason, 
164 S.W.3d 588, 2004 Tenn. App. LEXIS 565 
(Tenn. Ct. App. 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 90 (Tenn. Jan. 31, 2005). 


26. Transfers in Fraud of Creditors. 

Where a speculator in the commodities mar- 
ket transferred real and personal property to 
his wife and subsequently became bankrupt — 
it not having been shown that he was insolvent 
at the time of such transfers — and his credi- 
tors did not challenge such transfers until 13 
years later when they contended the transfers 
were fraudulent under §§ 64-301 (now § 66-3- 
101), 64-313 (now § 66-3-306) and 64-314 (now 
§ 66-3-307) in view of the speculative nature of 
the transferor’s business, the court held it un- 
necessary to decide this contention on the mer- 
its since the claim was barred by either the 
equitable doctrine of laches or by the limitation 
of actions provisions of §§ 28-2-103, 28-3-109 
and 28-3-110. Louis Dreyfus Corp. v. Butler, 
496 F.2d 806, 1974 U.S. App. LEXIS 8973 (6th 
Cir. Tenn. 1974). 


27. Deeds. 

This statute is applicable to an action for 
reformation of a deed on the grounds of mis- 
take. Williams v. Daniel, 545 S.W.2d 120, 1976 
Tenn. App. LEXIS 258 (Tenn. Ct. App. 1976). 


28. Inducement to Breach Contract. 

Since § 47-50-109 essentially codifies the 
common law action for wrongful inducement to 
breach a contract, it must also pertain to losses 
of property within the ambit of § 28-3-105(1); 
moreover, an action pursuant to § 47-50-109 
does not fall within Tennessee’s catch-all ten- 
year limitations period. Misco, Inc. v. United 
States Steel Corp., 784 F.2d 198, 1986 U.S. App. 
LEXIS 22403 (6th Cir. Tenn. 1986). 


29. Void Ab Initio Doctrine. 

Where notice of a proposed zoning reclassifi- 
cation to allow a shooting range involved ten 
acres, but the adopted resolution stated ninety 
acres, the ordinance was void ab initio and the 
statute of limitations was no defense because: 
(1) The resolution qualified as a zoning amend- 
ment which required specific procedures; (2) 
The county legislative body had no jurisdiction 
to act on the proposed amendment since the 
alteration was so substantial that there should 
have been a resubmission of the proposed 
amendment to the planning commission; and 
(3) The record did not establish the requisite 
public or private reliance for an exception to the 
application of the void ab initio doctrine. Ed- 
wards v. Allen, 216 S.W.3d 278, 2007 Tenn. 
LEXIS 144 (Tenn. 2007). 


28-3-111 
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28-3-111. Open accounts of merchants. 


The limitations provided in this chapter do not apply to such actions as 
concern the trade of merchandise between merchant and merchant, their 
agents and factors, while the accounts between them are current. 


History. 

Code 1858, § 2777 (deriv. Acts 1715, ch. 27, 
§ 5); Shan., § 4474; Code 1932, § 8602; T.C.A. 
(orig. ed.), § 28-311. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 11. 


NOTES TO DECISIONS 


1. Application of Section. 

To save the bar of the statute under this 
section, the subject matter of the account must 
be concerning the trade of merchandise be- 
tween merchant and merchant, their factors or 


servants, and there must be mutual accounts 
and reciprocal demands between the parties. 
Price v. Upshaw, 21 Tenn. 142, 1840 Tenn. 
LEXIS 49 (1840). 


28-3-112. Mutual accounts between persons not merchants. 


When there are mutual accounts between persons who are not merchants, 
the time is computed from the true date of the last item, unless the account is 


liquidated and a balance struck. 


History. 
Code 1858, § 2778; Shan., § 4475; Code 
1932, § 8603; T.C.A. (orig. ed.), § 28-312. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
counts and Accounting, § 14. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Mutual Accounts. 

. Independent Claim. 
. Setoffs. 


= POD 


. Application. 

The statute will not begin to run in favor of a 
county trustee, who is continually receiving 
and paying out funds, until the date of the last 
item whether it be credit or charge. State use of 
Giles County v. Abernathy, 159 Tenn. 175, 17 
S.W.2d 17, 1928 Tenn. LEXIS 73 (1929). 

Where father of small children left them with 
his parents and agreed to compensate his par- 
ents for keeping and caring for the children, 
such contract was a continuing one until it 
expires by its terms. Walker v. Walker, 12 Tenn. 
App. 130, 1930 Tenn. App. LEXIS 46 (1930). 


2. Mutual Accounts. 

Where a shipper, doing a large business and 
having many claims pending against the rail- 
road company for overcharges and for loss and 
damage to shipments, made an arrangement 
under which the railroad company extended 
credit on account of freight charges for amounts 
in proportion to the claims pending, the ac- 
counts between the parties were mutual, and 


the limitations did not run until the date of the 
last item, even though the agreement was ille- 
gal under federal legislation. Nashville, C. & S. 
L. R. Co. v. Tennessee Mill Co., 143 Tenn. 237, 
227 S.W. 443, 1920 Tenn. LEXIS 13 (1921). 

In county’s suit to recover excess fees col- 
lected by county clerk and master, continued 
payments to clerk and master by his successor 
in office for commissions earned but not col- 
lected did not prevent the running of the six- 
year statute of limitations until the date of the 
last payment as this section was not applicable, 
there being no mutual accounts. State use of 
Obion County v. Cobb, 184 Tenn. 675, 202 
S.W.2d 819, 1947 Tenn. LEXIS 298 (1947). 

To render an account mutual there must be 
an alternate course of dealing between the 
parties giving rise to cross-demands upon 
which they might respectively maintain actions 
and there must be mutual agreement express 
or implied that the items of the account upon 
the one side and the other are to be set off 
against each other. Fidelity Bankers Trust Co. 
v. Chapman Drug Co., 51 Tenn. App. 246, 366 
S.W.2d 528, 1962 Tenn. App. LEXIS 106 (Tenn. 
Ct. App. 1962). 


3. Independent Claim. 
The rule that, upon proper plea of setoff, the 
statute will not operate to bar defendant’s 
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claim nor run after commencement of plaintiffs 
suit in cases of mutual accounts does not apply 
to an independent cause of action which might 
properly be, but was not, pleaded as setoff. 
Mann v. Smith, 158 Tenn. 463, 14 S.W.2d 722, 
1928 Tenn. LEXIS 176 (1929). 


4. Setoffs. 

Agreement that mutual demands shall be 
setoff before either is barred will be enforced, 
although before suit is brought the time neces- 
sary to bar the setoff has elapsed. Caldwell v. 
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Powell, 65 Tenn. 82, 1873 Tenn. LEXIS 306 
(1873); Richardson v. Keel, 77 Tenn. 74, 1882 
Tenn. LEXIS 15 (1882); Lewis v. Turnley, 97 
Tenn. 197, 36 S.W. 872, 1896 Tenn. LEXIS 125 
(1896). 

Upon a proper plea of setoff, the statute will 
not operate to bar defendant’s claim nor run 
after the commencement of plaintiffs suit in 
cases of mutual accounts. Williams v. Lenoir, 67 
Tenn. 395, 1875 Tenn. LEXIS 65 (1875); Lewis 
v. Turnley, 97 Tenn. 197, 36 S.W. 872, 1896 
Tenn. LEXIS 125 (1896). 


Actions against any county, city, town, utility district, special school district or 
any other municipality or political subdivision of the state for the payment of any 
bond issued thereby, or for the payment of any coupon representing interest on 
such bond, shall be commenced within fifteen (15) years after the maturity date 
of such bond unless such county, municipality, district or political subdivision by 
action of its governing body shall waive such limitation. 


History. 
Acts 1957, ch. 115, § 1; T.C.A., § 28-313. 


28-3-114. Actions for faulty surveying. 


(a) All actions to recover damages against any person engaged in the 
practice of surveying for any deficiency, defect, omission, error or miscalcula- 
tion shall be brought within four (4) years from the date the survey is recorded 
on the plat. Any such action not instituted within this four (4) year period shall 
be forever barred. The cause of action in such cases shall accrue when the 
services are performed. 

(b) “Practice of land surveying” as used in this section includes, but is 
limited to, those activities set forth in § 62-18-102(3), and the establishment or 
reestablishment of corners, boundaries, and locations of lots, parcels, tracts, or 
divisions of land, including distances, directions, and acreage, or fractional 
parts thereof; and also including, but not limited to, the correct determination 
and description of the same for the purpose of furnishing a legal description of 
any land surveyed to be used in deeds or other instruments of conveyances for 
the purpose of conveying title to the area surveyed. 


Land surveyors, §§ 62-18-101 — 62-18-116. 
Liability for wrongful survey, § 8-12-115. 


History. 
Acts 1980, ch. 811, § 2; T.C.A., § 28-319. 


Cross-References. 
County surveyors, title 8, ch. 12. 


NOTES TO DECISIONS 


Analysis 


1. Limitations. 
2. Recorded on the Plat. 


1. Limitations. 
In an action in which a developer alleged that 


a surveyor was negligent in conducting a first 
survey and that the surveyor was negligent 
when it failed to inform the developer that a 
second survey revealed an error with the first 
survey, any negligence claim arising from the 
first survey was time-barred by T.C.A. § 28-3- 


28-3-115 


114(a) because the case was not instituted 
within four years from the date the survey was 
recorded on the plat; because the jury was 
allowed to consider the time-barred claim, a 
new trial was required with respect to the 
timely negligence claim related to the second 
survey. Island Props. Assocs. v. Reaves Firm, 


LIMITATION OF ACTIONS 


644 


2. Recorded on the Plat. 

As used in this section, the words “recorded 
on the plat” mean the production of some draw- 
ing or written instrument evidencing the re- 
sults of a survey. Douglas v. Williams, 857 
S.W.2d 51, 1993 Tenn. App. LEXIS 165 (Tenn. 
Ct. App. 1993). 


Inc., 413 S.W.3d 392, 2013 Tenn. App. LEXIS 
166 (Tenn. Ct. App. Mar. 6, 2013), appeal de- 
nied, — S.W.3d —, 2013 Tenn. LEXIS 664 
(Tenn. Aug. 13, 2013). 


28-3-115. Attaching or executing against art work. 


No process of attachment, execution, sequestration, replevin, distress, 
subpoena or any kind of seizure, whether civil or criminal, shall be served or 
levied upon any work of art, as defined in this section while the same is en 
route to or from, or while on exhibition or deposited by an exhibitor at any 
exhibition held under the auspices or supervision of any museum, visual arts 
center, college, university or other nonprofit art gallery, institution or organi- 
zation within any city or county of this state for any cultural, educational, 
charitable or other purpose not conducted for profit to the exhibitor, nor shall 
such work of art be subject to attachment, seizure, levy or sale, for any cause 
whatever while in the hands of the authorities of such exhibition or otherwise. 
Nothing in the act shall prevent a lawsuit being brought against an owner of 
a work of art in any court having proper jurisdiction over such owner. 


History. 
Acts 2000, ch. 728, § 1. 


28-3-116. Action for injury or illness based on child sexual abuse. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Child sexual abuse” means any act set out in § 37-1-602(a)(3), that 
occurred when the victim was a minor; 

(2) “Discovery” means when the injured person becomes aware that the 
injury or illness was caused by child sexual abuse. Discovery that the injury 
or illness was caused by child sexual abuse shall not be deemed to have 
occurred solely by virtue of the injured person’s awareness, knowledge, or 
memory of the acts of abuse; 

(3) “Injury or illness” means either a physical injury or illness or a 
psychological injury or illness; and 

(4) “Minor” means a person under eighteen (18) years of age. 

(b) Notwithstanding § 28-3-104, a civil action for an injury or illness based 
on child sexual abuse that occurred when the injured person was a minor, but 
was not discovered at the time of the abuse, shall be brought within three (3) 
years from the time of discovery of the abuse by the injured person. 

(c) A person bringing an action under this section need not establish or 
prove: 

(1) Which act in a series of continuing child sexual abuse incidents by the 
alleged perpetrator caused the injury or illness complained of, but may 
compute the date of discovery from the date of discovery of the last act by the 
same alleged perpetrator which is part of a common scheme or pattern of 
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child sexual abuse; or 
(2) That the injured person psychologically repressed the memory of the 
facts upon which the claim is predicated. 

(d) In an action brought under this section, the knowledge of a parent or 
guardian shall not be imputed to a minor. 

(e) Notwithstanding subsection (b), in no event shall an action under this 
section be brought against the alleged perpetrator of the child sexual abuse or 
against the estate of such alleged perpetrator after the perpetrator’s death 
later than seven (7) years from the date the child becomes eighteen (18) years 
of age. If the action is brought more than one (1) year from the date the injured 
person attains the age of majority, the injured person must offer admissible 
and credible evidence corroborating the claim of abuse by the alleged perpe- 


trator. 
History. 
Acts 2016, ch. 737, § 1. 


Compiler’s Notes. 
Acts 2016, ch. 737, § 2 provided that the act, 


which added this code section, shall take effect 
April 7, 2016, and shall apply to all actions 
pending on such date as well as all actions 
commenced on or after such date. 


PART 2 


LIMITATIONS ON ACTIONS FOR 
DEFECTIVE IMPROVEMENT 
OF REAL ESTATE 


28-3-201. Part definitions. 


As used in this part, the terms set out hereinbelow are defined as follows: 
(1) “Person” means an individual, corporation, partnership, business, 
trust, unincorporated organization, association or joint stock company; and 
(2) “Substantial completion” means that degree of completion of a project, 
improvement, or a specified area or portion thereof (in accordance with the 
contract documents, as modified by any change orders agreed to by the 
parties) upon attainment of which the owner can use the same for the 
purpose for which it was intended; the date of substantial completion may be 
established by written agreement between the contractor and the owner. 


History. 
Acts 1965, ch. 353, § 5; T.C.A., § 28-318. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, §§ 4, 15, 17. 


Law Reviews. 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
bOs. 

Constitutional Law — Limitation of Actions 
— Application of the Products Liability Statute 
of Repose, 52 Tenn. L. Rev. 97 (1984). 


Products Liability — Lessors as Warrantors 
of Fitness in Tennessee, 16 Mem. St. U.L. Rev. 
303 (1986). 

Statutes of Limitations — Personal Injury, 
Property Damage and Breach of Warranty, 8 
Mem. St. U.L. Rev. 803. 

The Expanding Liability of Design Profes- 
sionals, 20 Mem. St. U.L. Rev. 611 (1991). 

When the Earth Moves and Buildings 
Tumble, Who Will Pay? — Tort Liability and 
Defenses for Earthquake Damage within the 
New Madrid Fault Zone, 22 Mem. St. U.L. Rev. 
1 (1991). 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Substantial Completion. 


1. Constitutionality. 

This part does not deny equal protection. 
Harmon v. Angus R. Jessup Associates, Inc., 
619 S.W.2d 522, 1981 Tenn. LEXIS 468 (Tenn. 
1981). 

This part does not violate Tenn. Const., art. I, 
§ 17. Harmon v. Angus R. Jessup Associates, 
Inc., 619 S.W.2d 522, 1981 Tenn. LEXIS 468 
(Tenn. 1981). 


2. Substantial Completion. 

Parties did establish by written agreement 
the date of substantial completion, and this 
date was not changed by subsequent events. 
Brookridge Apartments, Ltd. v. Universal Con- 
structors, Inc., 844 S.W.2d 637, 1992 Tenn. App. 
LEXIS 682 (Tenn. Ct. App. 1992). 

Grant of summary judgment in favor of sub- 
division developers was appropriate because 
the improvements to the real property on which 
an accident occurred that killed or seriously 
injured three boys were substantially com- 
pleted under T.C.A. § 28-3-201(2) more than 
four years prior to filing of the lawsuits. Jen- 
kins v. Southland Capital Corp., 301 S.W.3d 
268, 2008 Tenn. App. LEXIS 547 (Tenn. Ct. 
App. Sept. 23, 2008). 

In a construction negligence case, the trial 
court did not err in granting summary judg- 
ment in favor of defendants based on the stat- 
ute of repose because there was no genuine 
dispute that the date of substantial completion 
of the CT room for the hospital was on or about 
March 23, 2006, and plaintiffs did not file their 
lawsuit until January 2014, which was well 
after the four year statute of repose had ex- 
pired; and the exceptions to the statute of 
repose did not apply as the hospital, and not 
defendants, was in ownership, possession, and 
control of the CT room at all relevant times in 
the case; and, although plaintiffs alleged that 
defendants falsely or deceptively omitted mate- 
rial facts regarding the defect, they did not 
specify how. Ridenour v. Covenant Health, — 
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S.W.3d —, 2015 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. June 9, 2015). 

Trial court properly granted contractors’ mo- 
tions for summary judgment in a worker’s ac- 
tion alleging that the absence of shielding in 
radiology facilities at a hospital caused him to 
suffer damages because the construction stat- 
ute of repose applied to defeat his claims; the 
project was substantially completed by March 
2006, and the worker filed his lawsuit in Janu- 
ary 2014, which was well beyond he four year 
statute of repose. Phillips v. Covenant Health, 
— §.W.3d —, 2015 Tenn. App. LEXIS 448 
(Tenn. Ct. App. June 9, 2015). 

Trial court did not err when it found there 
was no genuine dispute regarding the date of 
substantial completion because the room at 
issue was, in fact, used for its intended purpose 
on that date. Phillips v. Covenant Health, — 
S.W.3d —, 2015 Tenn. App. LEXIS 448 (Tenn. 
Ct. App. June 9, 2015). 

Construction statute of repose was a com- 
plete defense to plaintiffs construction negli- 
gence claim as: (1) the CT room was used for its 
intended purpose starting in 2006; (2) the con- 
struction project was substantially complete on 
or about March 23, 2006; (3) no exception to the 
statute of repose applied as the hospital was in 
ownership, possession, and control of the CT 
room at all relevant times, and the fact that a 
construction defect existed and went unnoticed 
did not in itself constitute fraud or wrongful 
concealment; and (4) the case was filed more 
than four years after the CT room project was 
substantially completed. Raby v. Covenant 
Health, — S.W.3d —, 2015 Tenn. App. LEXIS 
451 (Tenn. Ct. App. June 9, 2015). 

Architectural firm and its principal architect 
were not entitled to summary judgment on a 
hotel owner’s claims of breach of contract and 
professional liability because they failed to es- 
tablish that the owner’s causes of action ac- 
crued more than three years before the owner 
filed the lawsuit, as they did not establish that 
their services were substantially completed un- 
der the terms of the parties’ contract more than 
three years before the hotel owner filed the 
lawsuit. MR Hotels, LLC v. LLW Architects, 
Inc., — S.W.3d —, 2016 Tenn. App. LEXIS 545 
(Tenn. Ct. App. July 28, 2016). 


All actions to recover damages for any deficiency in the design, planning, 
supervision, observation of construction, or construction of an improvement to 
real property, for injury to property, real or personal, arising out of any such 
deficiency, or for injury to the person or for wrongful death arising out of any 
such deficiency, shall be brought against any person performing or furnishing 
the design, planning, supervision, observation of construction, or construction 
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of such an improvement within four (4) years after substantial completion of 


such an improvement. 


History. 
Acts 1965, ch. 358, § 1; 1980, ch. 811, § 1; 
T.C.A., § 28-314. 


Compiler’s Notes. 

This section is set out to remove “, or land 
surveying in connection with,” preceding “such 
an improvement” at the end of the section 
pursuant to the amendment to this section by 
Acts 1980, ch. 811. 


Section to Section References. 
This section is referred to in § 28-3-203. 


Law Reviews. 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
593. 


New Home Construction Liability (Jeff Mu- 
eller), 43 Tenn. B.J. 18 (2007). 

Paine on Procedure: The Construction Stat- 
ute of Repose (Donald F. Paine), 44 Tenn. B.J. 
37 (2008). 

Statutes of Limitations — Personal Injury, 
Property Damage and Breach of Warranty, 8 
Mem. St. U.L. Rev. 803. 

The Tolling of Statutes of Limitations in 
Tennessee, 14 Mem. St. U.L. Rev. 375 (1984). 

Torts — Statute of Limitations — Employee 
Injured Using Employer’s Equipment, 38 Tenn. 
L. Rev. 608. 

Torts — Statute of Limitations — Personal 
Injury — Defect in Real Estate Construction, 
38 Tenn. L. Rev. 613. 


NOTES TO DECISIONS 


Analysis 


In General. 

Design. 

Observation of Construction. 

Period of Limitation. 

Legislative Intent. 

Nuisance Claims. 

Discharge from Liability. 

Dangerous Condition Not Concealed. 

Subsequent purchaser lacking privity. 

0. Determination of Applicable Limitation Pe- 
riod. 

11. Running of Statute. 

12. Component Parts. 

138. Action Not Barred. 

14. Action Barred. 

15. Certificate of Occupancy. 

16. Estoppel. 

17. Comparative Fault. 

18. Fraudulent Concealment. 


eee eee 


1. In General. 

This section allows a claim to be barred 
before the actual injury has occurred and con- 
sequently before any cause of action has ac- 
crued. Harper v. Holiday Inns, Inc., 498 F. 
Supp. 910, 1978 U.S. Dist. LEXIS 20082 (E.D. 
Tenn. 1978), affd without opinion, Harper v. 
Grundy Motel Co., 633 F.2d 215, 1980 U.S. App. 
LEXIS 14245 (6th Cir. Tenn. 1980). 

This section operates without regard to the 
date of discovery of an injury or damage and 
without distinction between personal injury 
and property damage. Harper v. Holiday Inns, 
Inc., 498 F. Supp. 910, 1978 U.S. Dist. LEXIS 
20082 (E.D. Tenn. 1978), aff'd without opinion, 
Harper v. Grundy Motel Co., 633 F.2d 215, 1980 
U.S. App. LEXIS 14245 (6th Cir. Tenn. 1980). 

This statute applies only to claims involving 
the construction of some kind of improvement 


and not to claims of concealment or failure to 
disclose periodic heavy flooding. Chrisman v. 
Hill Home Dev., 978 S.W.2d 535, 1998 Tenn. 
LEXIS 607 (Tenn. 1998). 


2. Design. 

The word “design” does not mean the general 
design of a manufactured product which might 
be used in improvements to real estate; rather, 
the meaning of the word is limited to the 
architectural or engineering design of a par- 
ticular building or the particular parts thereof. 
Pridemark Custom Plating, Inc. v. Upjohn Co., 
702 S.W.2d 566, 1985 Tenn. App. LEXIS 3053 
(Tenn. Ct. App. 1985), superseded by statute as 
stated in, Wheeler v. Harvey (In re Estate of 
Porter), 1997 Tenn. App. LEXIS 512 (Tenn. Ct. 
App. July 24, 1997). 


3. Observation of Construction. 

The manufacturer or seller of a product in- 
stalled in and becoming a part of the real 
property in connection with the improvement 
thereof is covered by the time period referred to 
in this section if the manufacturer observes the 
installation of its product during the construc- 
tion. Pridemark Custom Plating, Inc. v. Upjohn 
Co., 702 S.W.2d 566, 1985 Tenn. App. LEXIS 
3053 (Tenn. Ct. App. 1985), superseded by stat- 
ute as stated in, Wheeler v. Harvey (In re 
Estate of Porter), 1997 Tenn. App. LEXIS 512 
(Tenn. Ct. App. July 24, 1997). 


4. Period of Limitation. 

Under this part, a person who suffers per- 
sonal injuries as the result of situations covered 
by the statute within four years of substantial 
completion of the improvement can bring suit 
within one year after the date of injury. Leyen v. 
Dunn, 62 Tenn. App. 239, 461 S.W.2d 41, 1970 
Tenn. App. LEXIS 264 (Tenn. Ct. App. 1970). 
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In wrongful death action against apartment 
owner arising from a fire where apartment 
owner answered bringing in as third-party de- 
fendants the general contractor, the architect, 
and certain engineers, action was barred under 
this section as to third-party defendants be- 
cause building was substantially completed 
more than four years prior to bringing of action. 
Agus v. Future Chattanooga Development 
Corp., 358 F. Supp. 246, 1973 U.S. Dist. LEXIS 
13983 (E.D. Tenn. 1973). 

An action for personal injury arising from 
defects in improvement of real estate must be 
commenced within one year after the date of 
the injury or the date the injury was discovered 
or should have been discovered with reasonable 
care and diligence and within four years after 
substantial completion of the improvement un- 
less the injury occurs in the fourth year after 
substantial completion in which case the action 
must be brought within one year from the date 
of injury. Watts v. Putnam County, 525 S.W.2d 
488, 1975 Tenn. LEXIS 659 (Tenn. 1975). 

An action for property damage arising from 
defects in improvement of real estate must be 
commenced within three years after the date of 
the damage or the date the damage was discov- 
ered or should have been discovered with rea- 
sonable care and diligence, and within four 
years after substantial completion of the im- 
provement unless the damage occurs in the 
fourth year after substantial completion in 
which case the action must be commenced 
within one year from the date of damage. Watts 
v. Putnam County, 525 S.W.2d 488, 1975 Tenn. 
LEXIS 659 (Tenn. 1975). 

Where school wall collapsed 10 years after its 
construction, the one-year statute of limitation 
was a bar to an action against the architect for 
personal injury. Hill v. Chattanooga, 533 
S.W.2d 311, 1975 Tenn. App. LEXIS 163 (Tenn. 
Ct. App. 1975). 

The general assembly could fairly conclude 
that four years is a reasonable time limitation 
with respect to construction and that most 
structural, design and construction defects re- 
sulting in injury should become apparent 
within that period. Harmon v. Angus R. Jessup 
Associates, Inc., 619 S.W.2d 522, 1981 Tenn. 
LEXIS 468 (Tenn. 1981). 

Regardless of how the homeowners’ claim 
was couched, the case at hand was an action to 
recover damages for any deficiency in the de- 
sign, planning, supervision, observation of con- 
struction, or construction of an improvement to 
real property, for injury to property, real or 
personal, arising out of any such deficiency, 
T.C.A. § 28-3-202; the material substantive al- 
legations of the homeowners’ complaint related 
to the builder’s alleged negligence in the con- 
struction of the house and the trial court did 
not err in applying § 28-3-202 to the complaint 
and bar the complaint. Henry v. Cherokee Con- 
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str. & Supply Co., 301 S.W.3d 263, 2009 Tenn. 
App. LEXIS 118 (Tenn. Ct. App. Mar. 26, 2009). 

Trial court did not err when it found there 
was no genuine dispute regarding the date of 
substantial completion because the room at 
issue was, in fact, used for its intended purpose 
on that date. Phillips v. Covenant Health, — 
S.W.3d —, 2015 Tenn. App. LEXIS 448 (Tenn. 
Ct. App. June 9, 2015). 

Statute of limitations that governed actions 
based on defects to improvements in real prop- 
erty did not bar homeowners action against a 
contractor, when a garage which the contractor 
built for the homeowners partially collapsed, 
because the contractor engaged in fraudulent 
conduct with respect to construction of the 
garage. As a result, the statutory exception for 
fraud applied to remove the action from the 
four-year limitations period. McCollum v. Pe- 
ters, — S.W.3d —, 2015 Tenn. App. LEXIS 589 
(Tenn. Ct. App. July 23, 2015). 


5. Legislative Intent. 

The general assembly did not intend to ex- 
tend the time for bringing suit for property tort 
actions from three years from the accruing of 
the cause of action to four years. Kingsport v. 
SCM Corp., 352 F. Supp. 288, 1972 U.S. Dist. 
LEXIS 113841 (E.D. Tenn. 1972). 


6. Nuisance Claims. 

This statute applies to nuisance claims and 
not just to claims based on negligence. To 
exempt nuisance claims from this statute 
would defeat the legislative intent of insulating 
contractors, architects, engineers and others 
from liability for defective construction or de- 
sign of improvements to realty where the injury 
happens more than four years after substantial 
completion of the improvement. Chrisman v. 
Hill Home Dev., 978 S.W.2d 535, 1998 Tenn. 
LEXIS 607 (Tenn. 1998). 


7. Discharge from Liability. 

There is no indication in these statutes of 
limitations that building subcontractors or 
craftsmen are to be automatically discharged 
from liability simply because of completion and 
acceptance of the work. Johnson v. Oman Con- 
str. Co., 519 S.W.2d 782, 1975 Tenn. LEXIS 713 
(Tenn. 1975). 

It was not reversible error to decline to add a 
medical center as a party to a construction 
negligence case because the statute of repose 
still would have defeated plaintiffs claims. 
Raby v. Covenant Health, — S.W.3d —, 2015 
Tenn. App. LEXIS 451 (Tenn. Ct. App. June 9, 
2015). 


8. Dangerous Condition Not Concealed. 
Where a dangerous condition was not con- 
cealed or hidden but was openly visible to the 
plaintiff and all others, § 28-3-205, which pro- 
vides that one guilty of fraud or who conceals a 
cause of action tolls the four-year period of 
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limitation provided in § 28-3-202, does not ap- 
ply. Wallace v. Knoxville’s Community Develop- 
ment Corp., 568 S.W.2d 107, 1978 Tenn. App. 
LEXIS 288 (Tenn. Ct. App. 1978). 


9. Subsequent purchaser lacking privity. 

The limitation of this section applied to an 
action against a builder for negligence in the 
construction of a residence by a subsequent 
purchaser who lacked privity with the builder. 
Briggs v. Riversound Ltd. Pshp., 942 S.W.2d 
529, 1996 Tenn. App. LEXIS 622 (Tenn. Ct. 
App. 1996), appeal denied, 1997 Tenn. LEXIS 
156 (Tenn. Mar. 17, 1997). 


10. Determination of Applicable Limita- 
tion Period. 

As a special statute of limitation, this section 
takes precedence over the general statute, 
§ 28-3-104, although reference must be made 
to both such statutes in determining whether a 
particular claim is barred. Harper v. Holiday 
Inns, Inc., 498 F. Supp. 910, 1978 U.S. Dist. 
LEXIS 20082 (E.D. Tenn. 1978), affd without 
opinion, Harper v. Grundy Motel Co., 633 F.2d 
215, 1980 U.S. App. LEXIS 14245 (6th Cir. 
Tenn. 1980). 


11. Running of Statute. 

The limitation period of this section begins to 
run on the date of substantial completion as 
opposed to the date of injury or damage. Harper 
v. Holiday Inns, Inc., 498 F. Supp. 910, 1978 
U.S. Dist. LEXIS 20082 (E.D. Tenn. 1978), affd 
without opinion, Harper v. Grundy Motel Co., 
633 F.2d 215, 1980 U.S. App. LEXIS 14245 (6th 
Cir. Tenn. 1980). 

T.C.A. § 28-3-202 is a statute of repose which 
is entirely unrelated to the accrual of any cause 
of action, since it begins to run on the date of 
substantial completion as opposed to the date of 
injury or damage; the dates of injury and dis- 
covery do not matter to this statute of repose 
which establishes a ceiling beyond which the 
cause of action cannot exist from the date of 
substantial completion. Therefore, the tradi- 
tional three-year statute of limitations for in- 
jury to property found at T.C.A. § 28-3-105, 
cannot extend the existence of a cause of action 
outside the ceiling superimposed by T.C.A. 
§ 28-3-202. Caldwell v. Pom Props., 310 S.W.3d 
818, 2009 Tenn. App. LEXIS 654 (Tenn. Ct. 
App. Sept. 29, 2009), appeal denied, Caldwell v. 
PBM Props., — S.W.3d —, 2010 Tenn. LEXIS 
428 (Tenn. Mar. 15, 2010). 

Summary judgment in favor of defendants 
based upon the construction statute of repose, 
T.C.A. § 28-3-202, was proper, because the in- 
jured’s minority did not toll the statute, and 
there existed no question of fact as to the date 
of substantial completion; T.C.A. § 20-1-119(b) 
could not operate to extend the statute of re- 
pose, and the Tennessee Supreme Court had 
pronounced that T.C.A. § 28-1-106 could not 
operate to toll statutes of repose. Etheridge v. 
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YMCA, 391 S.W.3d 541, 2012 Tenn. App. LEXIS 
54 (Tenn. Ct. App. Jan. 27, 2012), appeal de- 
nied, Etheridge ex rel. Etheridge v. YMCA, — 
S.W.3d —, 2012 Tenn. LEXIS 425 (Tenn. June 
19, 2012). 

Trial court properly granted the engineering 
and architectural companies summary judg- 
ment on the radiology patients’ tort claims 
based on T.C.A. § 28-3-202 (2000) where the 
undisputed evidence showed that the radiology 
facility was used for its intended purpose in 
2006, even if allegedly defective, and no excep- 
tion to the statute of repose applied. Lewellen v. 
Covenant Health, — S.W.38d —, 2015 Tenn. 
App. LEXIS 450 (Tenn. Ct. App. June 9, 2015). 


12. Component Parts. 

The four-year time period applies to manu- 
facturers furnishing component parts of an 
improvement to real property if the manufac- 
turer is otherwise within the scope of this 
section. Pridemark Custom Plating, Inc. v. Up- 
john Co., 702 S.W.2d 566, 1985 Tenn. App. 
LEXIS 3053 (Tenn. Ct. App. 1985), superseded 
by statute as stated in, Wheeler v. Harvey (In re 
Estate of Porter), 1997 Tenn. App. LEXIS 512 
(Tenn. Ct. App. July 24, 1997). 


13. Action Not Barred. 

Court rejected plaintiffs’ claim that this sec- 
tion should not bar their action because of the 
substantial control which the defendant corpo- 
ration had over its codefendants and the con- 
tinuing fiduciary relationship which existed 
between them. Harper v. Holiday Inns, Inc., 
498 F. Supp. 910, 1978 U.S. Dist. LEXIS 20082 
(E.D. Tenn. 1978), aff'd without opinion, Harper 
v. Grundy Motel Co., 633 F.2d 215, 1980 U.S. 
App. LEXIS 14245 (6th Cir. Tenn. 1980). 

Date of substantial completion did not occur 
more than four years prior to the filing of the 
complaint; therefore, cause of action was not 
barred by this section. Brookridge Apartments, 
Ltd. v. Universal Constructors, Inc., 844 S.W.2d 
637, 1992 Tenn. App. LEXIS 682 (Tenn. Ct. 
App. 1992). 

Undisputed evidence showed that no repre- 
sentative of the manufacturer was present at 
any time during the installation of the hot tub 
at the homeowner’s vacation home; therefore, 
T.C.A. § 28-3-202 was not applicable and did 
not time-bar the complaint. Langford v. Gatlin- 
burg Real Estate & Rental, Inc., 499 F. Supp. 2d 
1042, 2007 U.S. Dist. LEXIS 47714 (E.D. Tenn. 
June 29, 2007). 


14. Action Barred. 

Grant of summary judgment in favor of sub- 
division developers was appropriate because 
the improvements to the real property on which 
an accident occurred that killed or seriously 
injured three boys were substantially com- 
pleted under T.C.A. § 28-3-201(2) more than 
four years prior to filing of the lawsuits and was 
thus time-barred under T.C.A. § 28-3-202. Jen- 
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kins v. Southland Capital Corp., 301 S.W.3d 
268, 2008 Tenn. App. LEXIS 547 (Tenn. Ct. 
App. Sept. 23, 2008). 

There was no question but that the project 
was substantially completed more than four 
years before the filing of suit, the homeowners 
agreed that the project was completed in 1998, 
and the contention that T.C.A. § 28-3-202 could 
not apply simply because of a failure to abate 
was rejected. Therefore, the simple answer to 
the homeowners’ argument was that no cause 
of action could accrue from the 2005 flooding 
because any such cause of action had been 
extinguished by the statute of repose before it 
ever existed. Caldwell v. Pbm Props., 310 
S.W.3d 818, 2009 Tenn. App. LEXIS 654 (Tenn. 
Ct. App. Sept. 29, 2009), appeal denied, 
Caldwell v. PBM Props., — S.W.3d —, 2010 
Tenn. LEXIS 428 (Tenn. Mar. 15, 2010). 

Plaintiffs suit against defendant, alleging 
that it was subjected to suit for negligent in- 
stallation of hardwood floors by defendant, was 
properly dismissed as suit was filed outside 
four-year statute of repose in T.C.A. § 28-3- 
202. Plaintiffs suit was not filed until more 
than four years after defendant substantially 
completed its work, i.e., four years after the 
date upon which the improvement could be 
used for that which it was intended, and the 
fact that defendant attempted repairs one year 
later did not change the date of substantial 
completion. Counts Co. v. Praters, Inc., 392 
S.W.3d 80, 2012 Tenn. App. LEXIS 426 (Tenn. 
Ct. App. June 22, 2012), appeal denied, Counts 
Co., LLC v. Praters, Inc., — S.W.3d —, 2012 
Tenn. LEXIS 776 (Tenn. Oct. 17, 2012). 

Homeowners’ claims against a chimney- 
sweep company, regarding damage to their 
home from a fire, were time-barred by the 
four-year statute of repose because the home- 
owners’ causes of action, including, inter alia, a 
claim for negligent inspection, arose from defi- 
ciencies in the redesign of the fireplace to 
correct the smoking problems and the work 
performed by the company satisfied the re- 
quirements of an amelioration, which consti- 
tuted an improvement to real property and not 
merely repair work. Hayes v. Coopertown’s 
Mastersweep, Inc., — S.W.3d —, 2015 Tenn. 
App. LEXIS 224 (Tenn. Ct. App. Apr. 17, 2015), 
opinion withdrawn — S.W.3d —, 2015 Tenn. 
App. LEXIS 997 (Tenn. Ct. App. May 12, 2015). 

Trial court properly granted the contractor’s 
motion for a directed verdict that the homeown- 
ers’ claims were barred by T.C.A. § 28-3-202 
where the claims arose from deficiencies in the 
design, planning, and construction of a fire- 
place and chimney, the amount paid for labor 
and materials and the enhancement of the 
home’s utility met the amelioration require- 
ment, and the action was filed more than four 
years after the contractor substantially com- 
pleted its construction. Hayes v. Coopertown’s 
Mastersweep, Inc., — S.W.3d —, 2015 Tenn. 
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App. LEXIS 353 (Tenn. Ct. App. May 20, 2015), 
review denied and ordered not published, — 
S.W.3d —, 2015 Tenn. LEXIS 960 (Tenn. Nov. 
25, 2015). 

In a construction negligence case, the trial 
court did not err in granting summary judg- 
ment in favor of defendants based on the stat- 
ute of repose because there was no genuine 
dispute that the date of substantial completion 
of the CT room for the hospital was on or about 
March 23, 2006, and plaintiffs did not file their 
lawsuit until January 2014, which was well 
after the four year statute of repose had ex- 
pired; and the exceptions to the statute of 
repose did not apply as the hospital, and not 
defendants, was in ownership, possession, and 
control of the CT room at all relevant times in 
the case; and, although plaintiffs alleged that 
defendants falsely or deceptively omitted mate- 
rial facts regarding the defect, they did not 
specify how. Ridenour v. Covenant Health, — 
S.W.3d —, 2015 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. June 9, 2015). 

In a construction negligence case, the trial 
court did not commit reversible error in declin- 
ing to add the medical center as a party because 
granting the motion would not have altered the 
outcome of plaintiffs’ case against defendants 
as the statute of repose still would have served 
to defeat plaintiffs’ claims against defendants. 
Ridenour v. Covenant Health, — S.W.3d —, 
2015 Tenn. App. LEXIS 447 (Tenn. Ct. App. 
June 9, 2015). 

Trial court properly granted contractors’ mo- 
tions for summary judgment in a worker’s ac- 
tion alleging that the absence of shielding in 
radiology facilities at a hospital caused him to 
suffer damages because the construction stat- 
ute of repose applied to defeat his claims; the 
project was substantially completed by March 
2006, and the worker filed his lawsuit in Janu- 
ary 2014, which was well beyond he four year 
statute of repose. Phillips v. Covenant Health, 
— §$.W.3d —, 2015 Tenn. App. LEXIS 448 
(Tenn. Ct. App. June 9, 2015). 

Trial court did not commit reversible error in 
declining to add a medical center as a party 
because to have granted the motion would not 
have altered the outcome of a worker’s case 
against contractors; the statute of repose still 
would have served to defeat the worker’s claims 
against the contractors. Phillips v. Covenant 
Health, — S.W.3d —, 2015 Tenn. App. LEXIS 
448 (Tenn. Ct. App. June 9, 2015). 

Trial court properly granted the motions for 
summary judgment filed by a contractor, engi- 
neer, and architect in the plaintiffs action for 
construction negligence because, while the ab- 
sence of shielding in a portion of the radiology 
facilities in a hospital’s new emergency depart- 
ment allegedly caused the plaintiff to suffer 
damages from excessive radiation exposure, 
the facilities were substantially completed in 
2006 and used for their intended purpose long 
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after the construction statute of repose had 
expired, and the plaintiff failed to properly 
plead fraudulent concealment with the re- 
quired particularity. Gillis v. Covenant Health, 
— §.W.3d —, 2015 Tenn. App. LEXIS 449 
(Tenn. Ct. App. June 9, 2015). 

Construction statute of repose was a com- 
plete defense to plaintiffs construction negli- 
gence claim as: (1) the CT room was used for its 
intended purpose starting in 2006; (2) the con- 
struction project was substantially complete on 
or about March 23, 2006; (3) no exception to the 
statute of repose applied as the hospital was in 
ownership, possession, and control of the CT 
room at all relevant times, and the fact that a 
construction defect existed and went unnoticed 
did not in itself constitute fraud or wrongful 
concealment; and (4) the case was filed more 
than four years after the CT room project was 
substantially completed. Raby v. Covenant 
Health, — S.W.3d —, 2015 Tenn. App. LEXIS 
451 (Tenn. Ct. App. June 9, 2015). 


15. Certificate of Occupancy. 

Where plaintiff sued on the basis of negligent 
construction the issuance of a certificate of 
occupancy by a governmental agency did not 
establish substantial completion of the con- 
struction project as a matter of law such as 
would allow the statute of limitations to begin 
to run. Meyer v. Bryson, 891 S.W.2d 223, 1994 
Tenn. App. LEXIS 417 (Tenn. Ct. App. 1994), 
appeal denied, 1994 Tenn. LEXIS 323 (Tenn. 
Oct. 31, 1994). 


16. Estoppel. 

Builder’s conduct in performing corrective 
work while not disclosing a full history of the 
problem did not effect an estoppel of builder’s 
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statute of limitations defense. Bernard v. Hous- 
ton Ezell Corp., 968 S.W.2d 855, 1997 Tenn. 
App. LEXIS 689 (Tenn. Ct. App. 1997). 

Even though the contractor was not entitled 
to assert the four-year statute of repose in 
T.C.A. § 28-3-202, because the record con- 
tained sufficient material evidence to support 
the jury’s conclusion that he committed fraud, 
the property owners could not pursue a com- 
mon-law fraud claim against the contractor, 
because he had no role in the original owners’ 
sale of the house to the property owners; be- 
cause the jury allocated fault to the contractor, 
the judgment against all defendants had to be 
vacated and the case was remanded for a new 
trial. Jenkins v. Brown, — S.W.3d —, 2007 
Tenn. App. LEXIS 767 (Tenn. Ct. App. Dec. 14, 
2007). 


17. Comparative Fault. 

The trier of fact should be allowed to consider 
the fault of a tortfeasor who is protected from 
lability under T.C.A. § 28-3-202, in order that 
liability not be imposed disproportionately to 
fault. Dotson v. Blake, 29 S.W.3d 26, 2000 Tenn. 
LEXIS 567 (Tenn. 2000). 


18. Fraudulent Concealment. 

Since plaintiff failed to state the circum- 
stances constituting fraudulent concealment 
with particularity, as required by Tenn. R. Civ. 
P. 9.02, plaintiff could not show that defen- 
dant’s fraudulent misrepresentation/conceal- 
ment tolled the statute of repose in T.C.A. 
§ 28-3-202. Counts Co. v. Praters, Inc., 392 
S.W.3d 80, 2012 Tenn. App. LEXIS 426 (Tenn. 
Ct. App. June 22, 2012), appeal denied, Counts 
Co., LLC v. Praters, Inc., — S.W.38d —, 2012 
Tenn. LEXIS 776 (Tenn. Oct. 17, 2012). 


28-3-203. Injury during fourth year after completion — Limitation of 
action. 


(a) Notwithstanding § 28-3-202, in the case of such an injury to property or 
person or such injury causing wrongful death, which injury occurred during 
the fourth year after such substantial completion, an action in court to recover 
damages for such injury or wrongful death shall be brought within one (1) year 
after the date on which such injury occurred, without respect to the date of 
death of such injured person. | 

(b) Such action shall, in all events, be brought within five (5) years after the 
substantial completion of such an improvement. 


Statutes of Limitations — Personal Injury, 
Property Damage and Breach of Warranty, 8 
Mem. St. U.L. Rev. 803. 


History. 
Acts 1965, ch. 353, § 2; T.C.A., § 28-315. 


Law Reviews. 
Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Action, 42 Tenn. L. Rev. 593. 
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NOTES TO DECISIONS 


Analysis 


1. Period of Limitation. 
2. Legislative Intent. 


1. Period of Limitation. 

Under this part, a person who suffers per- 
sonal injuries as the result of situations covered 
by the statute within four years of substantial 
completion of the improvement can bring suit 
within one year after the date of injury. Leyen v. 
Dunn, 62 Tenn. App. 239, 461 S.W.2d 41, 1970 
Tenn. App. LEXIS 264 (Tenn. Ct. App. 1970). 

Trial court did not err in finding that home- 
owner’s 1999 suit against a home builder was 
not barred by the 4-year statute of limitations, 
because the home was not substantially com- 
plete in 1994; the compressor was not installed 
and the home had no air conditioning until 
June 1995, and the carpet was laid in October 
1995; further, the final inspection certificate for 
the home was not issued until February, 1996. 
Holladay v. Speed, 208 S.W.3d 408, 2005 Tenn. 
App. LEXIS 828 (Tenn. Ct. App. 2005), appeal 


denied, — S.W.3d —, 2006 Tenn. LEXIS 743 
(Tenn. Aug. 21, 2006). 

Summary judgment in favor of defendants 
based upon the construction statute of repose, 
T.C.A. § 28-3-202, was proper, because the in- 
jured’s minority did not toll the statute, and 
there existed no question of fact as to the date 
of substantial completion; T.C.A. § 20-1-119(b) 
could not operate to extend the statute of re- 
pose, and the Tennessee Supreme Court had 
pronounced that T.C.A. § 28-1-106 could not 
operate to toll statutes of repose. Etheridge v. 
YMCA, 391 S.W.3d 541, 2012 Tenn. App. LEXIS 
54 (Tenn. Ct. App. Jan. 27, 2012), appeal de- 
nied, Etheridge ex rel. Etheridge v. YMCA, — 
S.W.3d —, 2012 Tenn. LEXIS 425 (Tenn. June 
19, 2012). 


2. Legislative Intent. 

The general assembly did not intend to ex- 
tend the time for bringing suit for property tort 
actions from three years from the accruing of 
the cause of action to four years. Kingsport v. 
SCM Corp., 352 F. Supp. 288, 1972 U.S. Dist. 
LEXIS 11341 (E.D. Tenn. 1972). 


28-3-204. Periods otherwise fixed not extended — New cause of action 


not created. 


(a) Nothing in this part shall be construed as extending the period or 
periods provided by the laws of Tennessee or by agreement between the parties 


for the bringing of any action. 


(b) This part shall not be construed as creating any cause of action not 


heretofore existing or recognized. 


History. 
Acts 1965, ch. 353, §§ 3, 6; T.C.A., § 28-316. 


Law Reviews. 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
593. 


Statutes of Limitations — Personal Injury, 
Property Damage and Breach of Warranty, 8 
Mem. St. U.L. Rev. 803. 


NOTES TO DECISIONS 


Analysis 


1. Damage to Property. 
2. Emotional Distress. 


1. Damage to Property. 

Where property was damaged as a result of 
defective improvement, within four years after 
substantial completion of the improvement, 
there was a three year limitation from the date 
of the accrual of the cause of action. Kingsport 


v. SCM Corp., 352 F. Supp. 288, 1972 U.S. Dist. 
LEXIS 11341 (E.D. Tenn. 1972). 


2. Emotional Distress. 

Claim for intentional infliction of emotional 
distress is most closely analogous to an action 
for injury to the person, and thus the one-year 
statute of limitations applies. Mackey v. Judy’s 
Foods, Inc., 867 F.2d 325, 1989 U.S. App. 
LEXIS 1380 (6th Cir. Tenn. 1989). 


ee 
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28-3-205. Limitation not defense for party in possession, guilty of 


fraud, or who conceals cause of action. 


(a) The limitation provided by this part shall not be asserted as a defense by 
any person in actual possession or the control, as owner, tenant, or otherwise, 
of such an improvement at the time any deficiency in such an improvement 
constitutes the proximate cause of the injury or death for which it is proposed 
to bring an action. 

(b) The limitation hereby provided shall not be available as a defense to any 
person who shall have been guilty of fraud in performing or furnishing the 
design, planning, supervision, observation of construction, construction of, or 
land surveying, in connection with such an improvement, or to any person who 


shall wrongfully conceal any such cause of action. 


History. 
Acts 1965, ch. 3538, § 4; T.C.A., § 28-317. 


Law Reviews. 

Accrual of Cause of Action in Products Liabil- 
ity and Other Tort Actions, 42 Tenn. L. Rev. 
593. 


Statutes of Limitations — Personal Injury, 
Property Damage and Breach of Warranty, 8 
Mem. St. U.L. Rev. 803. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Dangerous Condition Not Concealed. 
. Insufficient Allegations of Fraud. 

. Period of Limitations. 


= PWN Re 


. Construction. 

Trial court did not err in finding that the 
wrongful concealment exception found in 
T.C.A. § 28-3-205 did not apply because the 
homeowners made no allegation that the 
builder did anything to conceal the cause of 
action once it arose; in the absence of an alleged 
overt act or affirmative representation, the 
homeowners could not rely upon the wrongful 
concealment exception to the statute of repose. 
Henry v. Cherokee Constr. & Supply Co., 301 
S.W.3d 263, 2009 Tenn. App. LEXIS 118 (Tenn. 
Ct. App. Mar. 26, 2009). 


2. Dangerous Condition Not Concealed. 

Where a dangerous condition was not con- 
cealed or hidden but was openly visible to the 
plaintiff and all others, this section, which 
provides that one guilty of fraud or who con- 
ceals a cause of action tolls the four-year period 
of limitation provided in § 28-3-202, does not 
apply. Wallace v. Knoxville’s Community Devel- 
opment Corp., 568 S.W.2d 107, 1978 Tenn. App. 
LEXIS 288 (Tenn. Ct. App. 1978). 

None of the statutory exceptions applied be- 
cause a hospital was in ownership, possession, 
and control of the room at all relevant times, 
and the worker did not plead fraud or wrongful 
concealment with sufficient particularity; the 
fact that a construction defect exists and goes 


unnoticed does not in itself constitute fraud or 
wrongful concealment. Phillips v. Covenant 
Health, — S.W.3d —, 2015 Tenn. App. LEXIS 
448 (Tenn. Ct. App. June 9, 2015). 


3. Insufficient Allegations of Fraud. 

Since plaintiff failed to state the circum- 
stances constituting fraudulent concealment 
with particularity, as required by Tenn. R. Civ. 
P. 9.02, plaintiff could not show that defen- 
dant’s fraudulent misrepresentation/conceal- 
ment tolled the statute of repose in T.C.A. 
§ 28-3-202. Counts Co. v. Praters, Inc., 392 
S.W.3d 80, 2012 Tenn. App. LEXIS 426 (Tenn. 
Ct. App. June 22, 2012), appeal denied, Counts 
Co., LLC v. Praters, Inc., — S.W.3d —, 2012 
Tenn. LEXIS 776 (Tenn. Oct. 17, 2012). 

In a construction negligence case, the trial 
court did not err in granting summary judg- 
ment in favor of defendants based on the stat- 
ute of repose because there was no genuine 
dispute that the date of substantial completion 
of the CT room for the hospital was on or about 
March 23, 2006, and plaintiffs did not file their 
lawsuit until January 2014, which was well 
after the four year statute of repose had ex- 
pired; and the exceptions to the statute of 
repose did not apply as the hospital, and not 
defendants, was in ownership, possession, and 
control of the CT room at all relevant times in 
the case; and, although plaintiffs alleged that 
defendants falsely or deceptively omitted mate- 
rial facts regarding the defect, they did not 
specify how. Ridenour v. Covenant Health, — 
S.W.3d —, 2015 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. June 9, 2015). 
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No exception to the statute of repose applied 
to the radiology patients’ tort claims against 
the engineering and architectural firms where 
the hospital was in ownership, possession, and 
control of the CT room at all relevant times, the 
patients had not alleged fraud with sufficient 
particularity, and the fact that a construction 
defect existed and went unnoticed did not in 
itself constitute fraud or wrongful concealment. 
Lewellen v. Covenant Health, — S.W.3d —, 
2015 Tenn. App. LEXIS 450 (Tenn. Ct. App. 
June 9, 2015). 

Construction statute of repose was a com- 
plete defense to plaintiffs construction negli- 
gence claim as: (1) the CT room was used for its 
intended purpose starting in 2006; (2) the con- 
struction project was substantially complete on 
or about March 23, 2006; (3) no exception to the 
statute of repose applied as the hospital was in 
ownership, possession, and control of the CT 
room at all relevant times, and the fact that a 
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construction defect existed and went unnoticed 
did not in itself constitute fraud or wrongful 
concealment; and (4) the case was filed more 
than four years after the CT room project was 
substantially completed. Raby v. Covenant 
Health, — S.W.3d —, 2015 Tenn. App. LEXIS 
451 (Tenn. Ct. App. June 9, 2015). 


4. Period of Limitations. 

Statute of limitations that governed actions 
based on defects to improvements in real prop- 
erty did not bar homeowners action against a 
contractor, when a garage which the contractor 
built for the homeowners partially collapsed, 
because the contractor engaged in fraudulent 
conduct with respect to construction of the 
garage. As a result, the statutory exception for 
fraud applied to remove the action from the 
four-year limitations period. McCollum v. Pe- 
ters, — S.W.3d —, 2015 Tenn. App. LEXIS 589 
(Tenn. Ct. App. July 23, 2015). 


PART 3 
LIMITATIONS ON UTILITY CHARGES 


28-3-301. Collection or reimbursement for underpayments or overpay- 
ments — Electrical service. 


Notwithstanding any other law to the contrary, if kilowatt usage is inaccu- 
rately recorded or registered due to equipment failure and results in a 
customer being undercharged or overcharged, and the customer is unaware of 
the error, defect or failure, no utility district, municipality or electric company 
shall be authorized to collect or assess a charge for such usage, or to reimburse 
the customer for overpayment of such usage, prior to thirty-six (36) months 
from the date the error is discovered and billed; provided, that if a date certain 
can be established for such error which is less than thirty-six (36) months, no 
utility district, municipality or electric company shall be authorized to collect 
or assess a charge for such usage, or to reimburse the customer for overpay- 
ment of such usage, beyond such date. 


History. 
Acts 1989, ch. 411, § 1. 


28-3-302. Collection or reimbursement for underpayments or overpay- 
ments — Water or sewer service. 


Notwithstanding any other provision of law to the contrary, if gallonage for 
water or sewer service or both is inaccurately recorded or registered due to 
equipment failure and results in the customer being undercharged or over- 
charged, and the customer is unaware of the error, defect or failure, no utility 
district, municipality, or water or sewer system or company shall be authorized 
to collect or assess a charge for the unpaid gallonage or to reimburse the 
customer for overpayment of such usage, prior to thirty-six (36) months from 
the date the error is discovered and billed; provided, that if a date certain can 
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be established for such error which is less than thirty-six (36) months, no 
utility district, municipality, or water or sewer system or company shall be 
authorized to collect or assess a charge for such usage, or to reimburse the 
customer for overpayment of such usage, beyond such date. 


History. 
Acts 1989, ch. 411, § 2. 


28-3-303. Collection or reimbursement for underpayments or overpay- 
ments — Gas service. 


Notwithstanding any other provision of law to the contrary, if cubic feet for 
gas service is inaccurately recorded or registered due to equipment failure and 
results in the customer being undercharged or overcharged, and the customer 
is unaware of the error, defect or failure, no utility district, municipality, or gas 
system or company shall be authorized to collect or assess a charge for the 
unpaid cubic feet or to reimburse the customer for overpayment of such usage, 
prior to thirty-six (36) months from the date the error is discovered and billed; 
provided, that if a date certain can be established for such error which is less 
than thirty-six (36) months, no utility district, municipality, or gas system or 
company shall be authorized to collect or assess a charge for such usage, or to 
reimburse the customer for overpayment of such usage, beyond such date. 


History. 
Acts 1989, ch. 411, § 3. 


28-3-304. Collection or reimbursement for underpayments or overpay- 
ments — Solid waste, garbage or refuse collection or 
disposal. 


Notwithstanding any other provision of law to the contrary, a municipality 
shall not refund an overpayment or collect amounts owed to the municipality 
as a result of an underpayment or nonpayment of any charge or fee imposed for 
solid waste, garbage, or refuse collection or disposal services if such overpay- 
ment, underpayment, or nonpayment is more than thirty-six (36) months past 
the date payment was first due. 


History. 
Acts 2004, ch. 692, § 1. 
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Rules of proceedings. 

Court may prescribe, §27-7-107. 
Scope. 

Errors reached by writ, §27-7-102. 
Supersedeas, §27-7-103. 

Bond for supersedeas, §27-7-104. 
Terms of court. 

Failure to try at first term, §27-7-106. 
Time for petition, §27-7-103. 


ARREST. 
Deaf persons. 
Interpreters, procuring before interrogation, 
§24-1-211. 
Interpreters. 
Deaf persons, procuring before 
interrogation, §24-1-211. 


ART. 
Attachment. 
Restrictions on attaching works of art, 
§28-3-115. 
Executions. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 


INDEX 


ART —Cont’d 
Seizures. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 
Sequestration, writ of. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 


ASSEMBLY. 
Right of assembly. 

Board or commission ruling on license or 
permit required for engaging in 
protected activity. 

Expedited hearing and review process, 
§27-9-111. 


ATTACHMENT. 
Art works. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 
Compensation and earnings. 
Garnishment, §§26-2-214 to 26-2-225. 
Executions. 
Attachment in nature of execution, 
§26-1-102. 
Indorsement. 
Limitation of actions. 
Accrual of principal’s liability to indorser, 
§28-1-104. 
Insurance. 
Exemptions of benefits, §26-2-110. 
Wages. | 
Garnishment of compensation and earnings, 
§§26-2-214 to 26-2-225. 


ATTORNEYS AT LAW. 
Depositions. 
Attorney for party. 

Persons before whom not taken, 
§24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 

Limitation of actions. 

Malpractice of attorneys, §28-3-104. 
Malpractice. 

Limitation of actions, §28-3-104. 
Privileged communications. 

Communication between attorney and 

private detective, §24-1-209. 

Summary judgments. 

Motion against attorney, §25-3-119. 

Jurisdiction, §$25-3-120. 

Striking attorney from rolls, §25-3-121. 

Trial. 
Compelling attendance as witness. 

Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 

Witnesses. 
Communication between attorney and 
private detective. 

Privileged, §24-1-209. 
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ATTORNEYS AT LAW —Cont’d 
Witnesses —Cont’d 
Compelling attendance as witness. 

Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 

Subpoenas. 

Exemption from subpoena for trial but 

not for deposition, §24-9-101. 


ATTORNEYS’ FEES. 
Subpoenas. 
Deponents exempt from subpoena to trial 
but subject to subpoena for deposition. 
Motions to quash, §24-9-101. 
Uniform interstate depositions and 
discovery act. 
Granting of motion to quash or modify 
subpoena, §24-9-207. 


B 


BAILMENTS. 
Presumptions. 
Negligence of bailee, §24-5-111. 


BANKRUPTCY AND INSOLVENCY. 
Exemptions. 
Federal exemptions not available, 
§26-2-112. 
Personal property exemptions, §26-2-112. 


BIBLES. 
Executions. 
Absolute exemption of family Bible, 
§26-2-104. 


BLOOD TESTS. 
Paternity determinations, §24-7-112. 


BOARDS AND COMMISSIONS. 
Circuit courts. 
Review of boards and commissions. 
Concurrent jurisdiction, §27-9-103. 
Court of appeals. 
Review of boards and commissions. 
Appeal from chancery court, §§27-9-112, 
27-9-113. 
Review of boards and commissions. 
Answer, §27-9-110. 
Appeal, §27-9-112. 
Certification of decree on appeal, 
§27-9-113. 
Circuit courts. 
Concurrent jurisdiction, §27-9-103. 
Costs. 
Security for costs, §27-9-105. 
Court of appeals. 
Appeal from chancery court, §§27-9-112, 
27-9-113. 
Defendants named in petition, §27-9-104. 
Defensive pleadings, §27-9-110. 
Expedited hearings, §27-9-111. 
Filing, §27-9-102. 
Findings, §27-9-111. 
Hearing, §27-9-111. 
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BOARDS AND COMMISSIONS —Cont’d 
Review of boards and commissions 
—Cont’d 
Notice. 
Court may require notice prior to grant of 
writ, §27-9-108. 
Filing of petition. 
Notice to defendants, §27-9-107. 
Petition. 
Contents, §27-9-102. 
Defendants named in petition, §27-9-104. 
Filing. 
Notice of filing to defendants, 
§27-9-107. 
Time for filing, §27-9-102. 
Pleadings. 
Defensive pleadings, §27-9-110. 
Public officers and employees. 
Proceedings involving status, §27-9-114. 
Record of proceedings. 
Transcript, §27-9-109. 
Right of review, §27-9-101. 
Security for costs, §27-9-105. 
Supersedeas, §27-9-106. 
Transcript of proceedings, §27-9-109. 
Trial, §27-9-111. 


BOND ISSUES. 
Limitation of actions. 
Local governments. 
Actions on bonds, §28-3-113. 


BONDS, SURETY. 
Appeals. 
Certiorari. 
Prosecution bond, §27-8-110. 
Justices and municipal officers. 
Appeals bond, §27-5-103. 
Stay of execution. 
Amount required in civil matters, 
§27-1-124. 
Writ of error, §27-6-102. 
Obtaining writ without supersedeas by 
giving bond, §27-6-110. 
Writ of error coram nobis. 
Bond for supersedeas, §27-7-104. 
Confession of judgment. 
Confession by sureties, §25-2-102. 
Executions. 
Execution for benefit of executive officer’s 
sureties, §26-1-106. 
Indorsement by clerk of justice, 
§26-1-106. 
Levy of execution. 
Delivery bond of defendant, §§26-3-109 to 
26-3-117. 
Indemnity bond of plaintiff, §26-3-104. 
Principal’s property sold before surety’s, 
§26-3-105. 
Judgments and decrees. 
Actions on bond or agreement, §25-1-102. 
Limitation of actions. 
Accrual of principal’s liability to surety, 
§28-1-104. 
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BONDS, SURETY —Cont’d 
Limitation of actions —Cont’d 

Actions against sureties of collecting 

officers, §28-3-108. 

Actions on public officers’ and fiduciary 

bonds, §28-3-110. 

Lost instruments. 

Indemnity bond. 

Action without bond, §24-8-106. 

Required, §24-8-104. 

Sureties on bond, §24-8-105. 
Summary judgments. 

Motion against cosurety, §25-3-127. 
Fact of cosuretyship. 

Trial of fact, §25-3-133. 

Motion by surety, §25-3-122. 
Accommodation endorsers, §25-3-126. 
Fact of suretyship. 

Trial of fact, §25-3-132. 

Joint or several motion, §25-3-123. 
Judgment. 

Amount of judgment, §25-3-134. 
Jurisdiction, §25-3-129. 

Special courts, §25-3-130. 
Personal representatives, §25-3-128. 
Records. 

Production of records, §25-3-131. 
Stayors, §25-3-125. 

Surety on confessed judgment, §25-3-124. 

Motion on defective bond, §25-3-136. 

Trial of fact of suretyship, §25-3-132. 


BURDEN OF PROOF. 
Evidence of other crimes, wrongs or acts. 
Conditions for admissibility, §24-7-125. 
Execution of judgments. 
Homestead exemptions. 

Fraudulently obtained funds, property 

purchased or maintained with. 
Ineligible for exemption, §26-2-312. 
Personal property exempt from seizure. 
Fraudulently obtained funds, property 
purchased or maintained with. 
Ineligible for exemption, §26-2-103. 
Limitation of actions. 
Minors or persons adjudicated incompetent 
at time action accrues. 

Period for commencing action by 
representatives, after removal of 
incapacity. 

Asserting lack of capacity and lack of 
representative who knew or should 
have known of action, §28-1-106. 
Other crimes, wrongs or acts evidence. 
Conditions for admissibility, §24-7-125. 


C 


CEMETERIES. 
Execution. 
Homestead exemptions. 
Family cemeteries and burial lots, 
§26-2-305. 





CERTIORARI. 
Cases in which writ lies, §27-8-102. 
Exceptions, §27-8-102. 
Chancery courts. 
Power to grant, §27-8-104. 
Circuit courts. 
Power to grant, §27-8-104. 
Return to circuit courts, §27-8-107. 
Costs. 
Security for cost, §27-8-111. 
Courts of general sessions. 
Power to grant, §27-8-105. 
Dismissal. 
Determination on motion to dismiss, 
§27-8-116. 
Executions. 
Levy not required, §27-8-103. 
Interest. 
Judgment against applicant, §27-8-118. 
Issuance. 
Power of circuit and chancery courts, 
§27-8-104. 
Power of justices, §27-8-105. 


Judgment against applicant, §27-8-118. 


Judgment for applicant, §27-8-117. 
Levy not required, §27-8-103. 
Part of judgment only, §27-8-109. 
Petition for writ, §27-8-106. 
Prosecution bond, §27-8-110. 
Quashing. 

Determination on motion to quash, 

§27-8-116. 

Return to circuit courts, §27-8-107. 
Right to writ, §27-8-101. 

Exceptions, §27-8-101. 
Security for costs, §27-8-111. 
Substitute for appeal, §27-8-102. 
Time of trial, §27-8-115. 
Writ or error. 

Substitute for writ of error, §27-8-102. 


CHANCERY COURTS. 
Certiorari. 

Power to grant, §27-8-104. 
Executions. 

Return day, §26-1-401. 

When returnable, §26-1-401. 


CHECKS. 
Acceptance of checks. 
Payment in full written on check. 
Legal effect, §24-7-106. 
Accord and satisfaction. 
Payment in full written on check. 
Legal effect, §24-7-106. 
Payment in full. 
Effect of writing on check, §24-7-106. 
Releases. 
Payment in full written on check, 
§24-7-106. 
Satisfaction. 
Payment in full written on checks. 
Legal effect, §24-7-106. 
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CHILD ABUSE AND CHILD NEGLECT 
OR ENDANGERMENT. 
Sexual abuse. 
Civil action for injury or illness, limitations 
period, §28-3-116. 
Evidence. 
Video recording of interview of child 
describing sexual conduct, §24-7-123. 
Witnesses. 
Audio-visually recorded testimony, 
§24-7-117. 
Witnesses. 
Sexually abused children. 
Audio-visually recorded testimony, 
§24-7-117. 


CHILD ADVOCACY CENTERS. 
Child abuse and child neglect or 
endangerment. 
Video recording of interview of child 
describing sexual conduct. 
Persons authorized to conduct, §24-7-123. 


CHILD SUPPORT. 
Default judgment. 

Wrongful imposition of obligation on person 
protected under servicemembers civil 
relief act. 

Return and reimbursement of funds, 
§25-3-144. 
Desertion and nonsupport. 
Execution. 
Exemptions. 
Property exempt in hands of spouse or 
children, §26-2-109. 
Evidence. 
Payments, official records, §24-7-121. 
Executions. 

Exemptions. 

Child support obligations, §26-2-111. 
Military personnel. 

Wrongful imposition of obligation by default 
on person protected under 
servicemembers civil relief act. 

Return and reimbursement of funds, 
§25-3-144. 
Payment. 
Evidence, official records, §24-7-121. 
Records. 

Evidence. 

Official records, §24-7-121. 
Summary judgment. 

Wrongful imposition of obligation on person 
protected under servicemembers civil 
relief act. 

Return and reimbursement of funds, 
§25-3-144. 


CHIROPRACTORS. 
Depositions. 
Subpoenas. 
Trial and depositions, §24-9-101. 
Witnesses. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
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CIRCUIT COURTS. 
Appeals. 
Certiorari. 
Power to grant, §27-8-104. 
Return to circuit courts, §27-8-107. 
Boards and commissions. 
Review of boards and commissions. 
Concurrent jurisdiction, §27-9-103. 
Certiorari. 
Power to grant, §27-8-104. 
Return to circuit courts, §27-8-107. 
County courts. 
Appeals, §§27-4-101 to 27-4-108. 
Court of general sessions. 
Appeal from general sessions court, 
§27-5-108. 
Executions. 
Return day, §26-1-401. 
When returnable, §26-1-401. 
Jurisdiction. 
Summary judgments. 
Concurrent jurisdiction of all motions, 
§25-3-141. 
Summary judgments. 
Concurrent jurisdiction of all motions, 
§25-3-141. 


CIVIL PROCEDURE. 
Depositions. 
Persons before whom depositions may be 
taken. 
Conflicts of interest. 


Disqualification for interest, §24-9-136. 


Recording or transcribing any 
hearing concerning action, 
prohibition, §24-9-137. 
DNA analysis. 
Admissibility in evidence, §24-7-118. 
Rules of civil procedure. 
Depositions. 
Persons before whom depositions may be 
taken. 
Conflicts of interest. 
Disqualification for interest, 
§24-9-136. 
Recording or transcribing any 
hearing concerning action, 
prohibition, §24-9-137. 


CIVIL RIGHTS. 
Limitation of actions, §28-3-104. 
Punitive damages. 

Limitation of actions, §28-3-104. 


CLASS ACTIONS. 
Appeals. 
Order of trial court granting or denying 
class action certification, §27-1-125. 


CLERGY. 
Criminal law and procedure. 
Witnesses. 
Confidential information. 
Testimony prohibited, §24-1-206. 
Misdemeanors. 
Confidential communications. 
Testimony prohibited, §24-1-206. 


CLERGY —Cont’d 
Privileged communications. 
Testimony prohibited, §24-1-206. 
Determination of qualifications of clergy, 
§24-1-206. 
Penalty for testimony contrary to 
provisions, §24-1-206. 
Waiver, §24-1-206. 
Witnesses. 
Confidential communications. 
Testimony prohibited, §24-1-206. 
Determination of qualifications for 
clergy, §24-1-206. 
Penalty for testimony contrary to 
provisions, §24-1-206. 
Waiver, §24-1-206. 


CLERKS OF COURT. 
Copy of proceedings by, §27-4-105. 
Criminal law and procedure. 
Executions. 
Failure to endorse or docket, §26-1-303. 
Depositions. 
Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 

Issuance of commissions to take 
depositions, §24-9-104. 
Persons before whom taken, §24-9-135. 
Executions. 
Docket entry, §26-1-302. 
Failure to docket. 
Penalty, §26-1-303. 
Indorsement on execution, §26-1-301. 
Failure to indorse. 
Penalty, §26-1-303. 
Misdemeanors. 
Executions. 
Failure to endorse or docket, §26-1-303. 
Presumptions. 
Sworn account from another jurisdiction, 
§24-5-107. 
Sworn accounts. 
Presumptions, §24-5-107. 
Witnesses. 
Subpoenas. 

Exemption from subpoena for trial but 

not for deposition, §24-9-101. 


CLOSED CIRCUIT TELEVISION. 
Child’s testimony. 
Evidence, §24-7-120. 


CLOTHING. 
Executions. 
Absolute exemption of wearing apparel, 
§26-2-104. 


COMPACTS. 
Judgments and decrees. 
Foreign judgments. 
Enforcement of foreign judgments act, 
§§26-6-101 to 26-6-108. 





INDEX 


COMPARATIVE FAULT OR 
NEGLIGENCE. 
Courts of general sessions. 
Appeals from. 
Multiple parties where comparative fault 
an issue. 
Notice requirements, §27-5-108. 


COMPROMISE AND SETTLEMENT. 
Accord and satisfaction generally, 
§24-7-106. 
Evidence. 
Checks denominated as paid in full. 
Legal effect, §24-7-106. 
Receipts and releases, §24-7-106. 
Negotiable instruments. 
Payment in full written on checks, 
§24-7-106. 
Receipts and releases, §24-7-106. 


CONFESSION OF JUDGMENT. 
Bonds, surety. 

Confession by sureties, §25-2-102. 
Power given before action, §25-2-101. 


CONFIDENTIALITY OF INFORMATION. 
Deaf persons. 

Deaf person-interpreter privilege, §24-1-211. 
Husband and wife, §24-1-201. 


CONFLICT OF LAWS. 
Limitation of actions. 
Application of foreign statutes, §28-1-112. 


CONFLICTS OF INTEREST. 
Depositions. 
Persons before whom depositions taken, 
§24-9-136. 
Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 


CONSORTIUM. 
Wife’s loss of, §25-1-106. 


CONSTABLES. 
Summary judgments. 
Collections on causes cognizable before 
general sessions judge, §25-3-104. 
Notice to constable of motion, §25-3-138. 


CONSTRUCTION AND 
INTERPRETATION. 
Foreign judgments. 
Enforcement. 
Uniformity of interpretations, §26-6-102. 
Releases. 
Intention of parties, §§24-7-106, 24-7-107. 
Unsworn foreign declarations. 
Uniform application of provisions, 
§24-9-307. 


CONSUMER PROTECTION. 
Electric, water, sewer or gas service. 
Collection or reimbursement for ~ 
underpayments or overpayments. 
Limitation of actions, §§28-3-301 to 
28-3-304. 
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CONSUMER PROTECTION —Cont’d 
Solid waste, garbage or refuse collection 
_or disposal. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions, §28-3-304. 


CONTEMPT. 
Subpoenas. 
Language required in subpoenas, §24-2-108. 


CONTINUANCES. 
Sworn account actions, §24-5-107. 


CONTRACTS. 
Accord and satisfaction. 

Releases generally, §24-7-106. 
Evidence. 

Release, §24-7-106. 
Limitation of actions, §28-3-109. 
Receipts. 

Effect of receipts, §24-7-106. 
Releases, §24-7-106. 

Evidence, §24-7-106. 
Satisfaction. 

Releases and receipts, §24-7-106. 
Statute of limitations, §28-3-109. 


CONVEYANCES. 
Presumptions. 
Public officers and fiduciaries. 
Conveyances of, §24-5-101. 


CONVICTIONS. 
Judgment for criminal conduct resulting 
in injury or death. 
Affidavit of conviction and civil judgment. 
Limitation of actions, §28-3-110. 


CORAM NOBIS. 
Writ of error coram nobis, §§27-7-101 to 
27-7-108. 


CORONERS. 
Summary judgments. 
Collections on causes, §25-3-104. 
Executions. 
Motions against executive officer, 
§§25-3-101 to 25-3-110. 


CORPORATIONS. 
Executions. 
Distringas or fieri facias against corporate 
property, §26-1-105. 
Levy on corporate property, §26-3-103. 
Sale on execution. 
Transfer of corporate stock, §26-5-106. 


COSTS. 
Boards and commissions. 
Review of boards and commissions. 
Security for costs, §27-9-105. 
Certiorari. 

Security for cost, §27-8-111. 
Paternity tests, §24-7-112. 
Summary judgments. 

Security for costs. 

Plaintiff may be required to give, 
§25-3-139. 
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COSTS —Cont’d 
Uniform interstate depositions and 
discovery act. 
Granting of motion to quash or modify 
subpoena, §24-9-207. 


COUNTERCLAIMS. 
Limitation of actions, §28-1-114. 


COUNTIES. 
Depositions. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Witnesses. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


COUNTY COURTS. 
Appeals, §§27-4-101 to 27-4-108. 
Affirmance on default of appellant, 
§27-4-107. 
Appeal from county court in cases other 
than equity, §27-3-107. 
Circuit courts. 
Appeal to circuit court, §27-4-101. 
Term to which appeal taken, §27-4-103. 
Transcript to circuit court, §27-4-104. 
Receipt of transcript by circuit court 
clerk, §27-4-106. 
Copy of proceedings by clerk, §27-4-105. 
Court of appeals. 
Appeal to appellate court, §27-4-102. 
Default of appellant. 
Affirmance on, §27-4-107. 
De novo trials, §27-4-108. 
Record on appeal. 
Transcript to circuit court, §27-4-104. 
Receipt of transcript by circuit court 
clerk, §27-4-106. 
Right of appeal from county court, 
§§27-4-101, 27-4-102. 
Supreme court. 
Appeal to appellate court, §27-4-102. 
Term of circuit court to which appeal taken, 
§27-4-103. 
Trial de novo, §27-4-108. 
Court of appeals. 
Appeal from county court to appellate court, 
§27-4-102. 
Supreme court. 
Appeal from county court to appellate court, 
§27-4-102. 


COUNTY TRUSTEES. 
Summary judgments. 
Motion against, §25-3-117. 


COURT OF APPEALS. 
Appeals. 
Judges excused from attendance at 
announcement of decisions, §27-1-121. 
Boards and commissions. 
Review of boards and commissions. 
Appeal from chancery court, §§27-9-112, 
27-9-113. 
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COURT OF APPEALS —Cont’d 
Certiorari. 
General provisions, §§27-8-101 to 27-8-118. 
County courts. 
Appeal from county court to appellate court, 
§27-4-102. 
Executions. 
Return day, §26-1-401. 
When returnable, §26-1-401. 
Newsgatherers. 
Nondisclosure law. 
Application to court of appeals by persons 
seeking information, §24-1-208. 


COURT REPORTERS. 
Depositions. 
Persons before whom taken, §24-9-135. 


COURTS. 
Depositions. 
Issuance of commissions to take 
depositions, §24-9-104. 
Officers of court. 
Subpoenas. 
Exempt from subpoena to trial but 
subject to subpoena for deposition, 
§24-9-101. 
Persons before whom taken, §24-9-135. 
Officers and employees. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not from deposition, §24-9-101. 
United States. 
Dismissed federal court actions. 
Limitation of actions. 
Filing action in appropriate state court, 
§28-1-115. 
Witnesses. 
Custodians of medical records. 
Exemption from trial subpoena, 
§24-9-101. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


COURTS OF GENERAL SESSIONS. 
Appeal bonds, §27-5-103. 
Appeals. 
Affirmance on dismissal of appeal, 
§27-5-107. 
Circuit courts. 
Right of appeal to circuit court, 
§27-5-101. 
Clerk of court. 

Filing of papers, §27-5-105. 
Default of appellant. 

Judgment on, §27-5-106. 
Dismissal of appeal. 

Affirmance on dismissal, §27-5-107. 
Filing of papers, §27-5-105. 
Judgment on default of appellant, 

§27-5-106. 
Right of appeal, §27-5-101. 
Right of appeal to circuit court, §27-5-108. 
Security for costs, §27-5-104. 
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COURTS OF GENERAL SESSIONS 
—Cont’d 
Bonds, surety. 
Appeals, §27-5-103. 
Certiorari. 
Power to grant, §27-8-105. 
Circuit courts. 
Appeal from general sessions court, 
§27-5-108. 
Comparative fault or negligence. 
Appeals from court of general sessions. 
Multiple parties where comparative fault 
an issue. 
Notice requirements, §27-5-108. 
Depositions. 
Cases before court, §24-9-102. 
Discovery. 
Depositions in general session cases, 
§24-9-102. 
Dockets. 
Execution docket. 
Docket entry, §§26-1-302, 26-1-303. 
Executions. ' 
Dockets. 
Docket entry, §26-1-302. 
Failure to docket. 
Penalty, §26-1-303. 
Indorsement on execution. 
Failure to indorse, §26-1-301. 
Penalty, §26-1-303. 
Return day, §26-1-401. 
When returnable, §26-1-401. 


CRIMINAL LAW AND PROCEDURE. 
Appeals. 
Misdemeanor cases. 
Jury trial, §27-3-131. 
Trial de novo, §27-3-131. 
Notice of appeal. 
Docket is not jurisdictional, §27-1-123. 
Child’s testimony. 
Closed circuit television, §24-7-120. 
Clergymen. 
Witnesses. 
Confidential information. 
Testimony prohibited, §24-1-206. 
Clerks of court. 
Executions. 
Failure to endorse or docket, §26-1-303. 
DNA analysis. 
Admissibility in evidence, §24-7-118. 
Executions. 
Clerks of court. 
Failure to endorse or docket, §26-1-303. 
Failure to issue on demand, §26-1-207. 
Executive officers. 
Failure to endorse, §26-1-304. 
Jury. 
Appeals. 
Misdemeanor cases, §27-3-131. 
Trial. 
Appeals. 
Misdemeanor cases. 
Trial de novo, §27-3-131. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Witnesses. 
Clergymen. 
Confidential communications. 
Testimony prohibited, §24-1-206. 


CRISIS INTERVENTION PROGRAMS. 
Communications during, privilege, 
§24-1-204. : 
CROPS. 
Executions. 
Levy on growing crops, §26-3-102. 


D 
DAMAGES. 
Appeals. 
Frivolous appeal, §27-1-122. 
Hospitals. 
Bills. 


Evidentiary effect, §24-5-113. 
Husband and wife. 
Wife’s loss of consortium, §25-1-106. 
Judgments and decrees. 
Installment payments of judgments, 
§26-2-216. 
Liquidated damages. 
Limitation of actions. 
Statutory violations, §28-3-105. 
Medical records. 
Hospital bills. 
Evidentiary effect, §24-5-113. 
Periodic payment of judgments, 
§26-2-216. 
Physicians and surgeons. 
Bills. 
Evidentiary effect, §24-5-113. 
Punitive damages. 
Civil rights actions. 
Limitation of actions, §28-3-104. 
Repair bills. 
Presumptions. 
Reasonableness and necessity, §24-5-114. 
Summary judgments. 
Amount of recovery, §25-3-142. 


DEAD MAN’S STATUTE, §24-1-203. 


DEAF PERSONS. 
Arrest. 
Interpreters. 
Procuring before interrogation, §24-1-211. 
Confidentiality of information. 
Deaf person-interpreter privilege, §24-1-211. 
Interpreters for deaf. 
Administrative and judicial proceedings. 
Providing oral and deaf sign language 
interpreters, §24-1-211. 
Deaf person-interpreter privilege, §24-1-211. 
Privileged communications, §24-1-211. 
Interrogation after arrest. 
Interpreters. 
Procuring before interrogation, §24-1-211. 
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DEAF PERSONS —Cont’d 
Privileged communications. 


Deaf person-interpreter privilege, §24-1-211. 


Witnesses, §24-1-211. 
Interpreters, §24-1-211. 


DEATH. 
Dead man’s statute, §24-1-203. 
Judgments and decrees, revival. 
Death of codefendant, §25-4-102. 
Applicability to justices judgment, 
§25-4-103. 
Military affairs. 
Presumptions as to death in federal service, 
§24-5-110. . 
Authenticity of federal report, §24-5-110. 
Presumptions. 
Federal service, §24-5-110. 
Authenticity of federal report, §24-5-110. 


DEATH PRESUMPTION. 
Federal service, §24-5-110. 


DEBTORS AND CREDITORS. 
Evidence. 
Admissibility of settlement debts, 
§24-7-107. 
Release, §24-7-106. 
Garnishment. 
Debts and effects liable to satisfy judgment, 
§26-2-202. 
Lien upon debts due and payable in future, 
§26-2-213. 
Releases. 
Evidence, §24-7-106. 


DEBTS. 
Accord and satisfaction. 
Payment in full. 
Legal effect of language on checks, 


§24-7-106. 

Releases, §24-7-106. 
Evidence. 

Releases and receipts, §24-7-106. 
Receipts. 

Effect of receipts, §24-7-106. 
Releases. 

Payment in full, §24-7-106. 
Satisfaction. 

Releases and receipts, §24-7-106. 
DECEDENTS’ ESTATES. 
Evidence. 


Transactions with, §24-1-203. 
Limitation of actions. 
Actions against personal representative, 
§28-3-102. 
Suspension pending administration of 
estate, §28-1-110. 
Revival of judgments. 
Revival by or against heirs, §25-4-104. 
Witnesses. 
Transactions with decedent. 
Testimony as to, §24-1-203. 


DEFAMATION. 
Foreign defamation judgments. 
Authentication, §26-6-108. 
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DEFAMATION —Cont’d 
Foreign defamation judgments —Cont’d 
Jurisdiction over foreign defamation 


judgment for purpose of declaratory 
relief, §26-6-104. 


DEFAULT JUDGMENTS. 
Child support. 

Wrongful imposition of obligation on person 
protected under servicemembers civil 
relief act. 

Return and reimbursement of funds, 
§25-3-144. 
Courts of general sessions. 

Judgment or default of appellant, 

§27-5-106. 


DEFINED TERMS. 
Actions. 
Limitation of actions, §28-1-101. 
Boundaries of the United States. 
Unsworn foreign declarations, §24-9-302. 
Child sexual abuse. 
Civil action for injury or illness, limitations 
period, §28-3-116. 
Clerks. 
Assignments of unearned wages and 
salaries, §26-2-201. 
Garnishment, §26-2-201. 
Courts. 
Assignment of unearned wages and 
salaries, §26-2-201. 
Garnishment, §26-2-201. 
Judgments. 
Venue of motions, §25-3-140. 
Crisis intervention. 
Privileged communications, §24-1-204. 
Crisis response services. 
Privileged communications, §24-1-204. 
Critical incident stress management 
team member or team leader. 
Privileged communications, §24-1-204. 
Deaf persons. 
Competency of witnesses, §24-1-211. 
Discovery. 
Child sexual abuse, civil action for injury or 
illness, limitations period, §28-3-116. 
Disposable earnings. 
Garnishment. 
Exemptions, §26-2-102. 
DNA analysis, §24-7-118. 
Earnings. 
Garnishment. 
Exemptions, §26-2-102. 
Foreign defamation judgment, §26-6-108. 
Foreign judgments. 
Uniform enforcement of foreign judgments 
act, §26-6-103. 
Foreign jurisdiction. 
Uniform interstate depositions and 
discovery act, §24-9-202. 
Foreign subpoena. 
Uniform interstate depositions and 
discovery act, §24-9-202. 
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DEFINED TERMS —Cont’d DENTISTS. 
Garnishment. Depositions. 


Exemptions, §26-2-102. 
Genetic maker, §24-7-118. 
Injury or illness. 
Child sexual abuse, civil action for injury or 
illness, limitations period, §28-3-116. 
Laws. 

Unsworn foreign declarations, §24-9-302. 
Medical records. 

Evidence, admissibility, §24-7-122. 
Minors. 

Child sexual abuse, civil action for injury or 

illness, limitations period, §28-3-116. 
Oral interpreters. 

Competency of witnesses, §24-1-211. 
Person. 

Limitation of actions. 

Defective improvement of real estate, 
§28-3-201. 
Uniform interstate depositions and 
discovery act, §24-9-202. 
Person who lacks capacity. 

Limitation of actions, §28-1-106. 
Property, debts and effects. 

Garnishment, §26-2-201. 

Qualified interpreters. 

Competency of witnesses, §24-1-211. 
Records. 

Unsworn foreign declarations, §24-9-302. 
Registered team. 

Privileged communications, §24-1-204. 
Relatives. 

Depositions, persons before whom not 

taken, §24-9-136. 
Sign. 

Unsworn foreign declarations, §24-9-302. 
State. 

Uniform interstate depositions and 

discovery act, §24-9-202. 

Unsworn foreign declarations, §24-9-302. 
Subpoenas. 

Uniform interstate depositions and 

discovery act, §24-9-202. 
Substantial completion. 

Limitation of actions. 

Defective improvement of real estate, 
§28-3-201. 
Sureties. 

Execution. 

Principal’s property sold before surety’s, 
§26-3-105. 
Sworn declaration. 

Unsworn foreign declarations, §24-9-302. 
Team leader. 

Privileged communications, §24-1-204. 
Team member. 

Privileged communications, §24-1-204. 
Training session. 

Privileged communications, §24-1-204. 
Unsworn declaration, §24-9-302. 
Volunteer. 

Privileged communications, §24-1-204. 


Exemptions from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Subpoenas. 
Witnesses. 

Exemption from subpoena for trial but 

not deposition, §24-9-101. 
Witnesses. 
Subpoenas. 

Exemption from subpoena for trial but 

not for deposition, §24-9-101. 


DEPOSITIONS. 
Advanced practice registered nurses. 
Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Attorneys at law. 
Attorney for party. 

Persons before whom not taken, 
§24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Chiropractors. 
Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Clerks of court. 
Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Issuance of commissions to take 

depositions, §24-9-104. 

Persons before whom taken, §24-9-135. 
Commissions. 
Issuance of commissions to take 

depositions, §24-9-104. 

Conflicts of interest. 
Persons before whom depositions taken, 

§24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Counties. 
Subpoenas. 

Public officers and employees. 

Exemption from subpoena for trial but 
not for deposition, §24-9-101. 

Court reporters. 

Persons before whom taken, §24-9-135. 
Courts. 

Issuance of commissions to take 

depositions, §24-9-104. 
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DEPOSITIONS —Cont’d 
Courts —Cont’d 

Officers of court. 

Subpoenas. 

Exempt from subpoena to trial but 
subject to subpoena for deposition, 
§24-9-101. 

Persons before whom taken, §24-9-135. 

Courts of general sessions. 
Cases before court, §24-9-102. 
Dentists. 

Exemptions from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Disclosure of prohibited relationship, 

§24-9-136. 

Foreign jurisdictions. 

Uniform interstate depositions and 

discovery act, §§24-9-201 to 24-9-207. 
General assembly. 

Exemption of members from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

General sessions cases, §24-9-102. 
Hearing examiners. 

Persons before whom taken, §24-9-135. 
Jails and jailers. 

Exemption of jailer from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Judges. 

Persons before whom taken, §24-9-135. 
Lost depositions. 

Retaking, §24-8-110. 
Municipal corporations. 

Exemption of officers from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Notaries public. 
Persons before whom taken, §24-9-135. 
Parties. 

Persons before whom not taken, §24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Persons before whom not taken, 

§24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Persons before whom taken, §24-9-135. 

Conflicts of interest. 

Disqualification for interest, §24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Physician assistants. 

Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 
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DEPOSITIONS —Cont’d 
Physicians and surgeons. 
Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Psychologists. 
Exemptions from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Public officers and employees. 
Deponents exempt from subpoena to trial 
but subject to subpoena for deposition, 

§24-9-101. 

Relatives of parties. 
Persons before whom not taken, §24-9-136. 

Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 

Subpoenas. 
Exemptions. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Uniform interstate depositions and 

discovery act, §§24-9-201 to 24-9-207. 

Application for protective order or action on 

subpoena, §24-9-206. 

Attorneys’ fees and costs. 

Granting motion to quash or modify 
subpoena, §24-9-207. 

Compliance with civil procedure rules 

relative to discovery, §24-9-205. 

Definitions, §24-9-202. 
Issuance of subpoena, §24-9-203. 
Service of subpoena, §24-9-204. 
Short title, §24-9-201. 

United States. 
Officers and employees. 

Exemption from subpoena. 

Deponents exempt from subpoena to 
trial but subject to subpoena for 
deposition, §24-9-101. 

Video recording. 
Lawyer or lawyer’s agent doing recording, 

§24-9-136. 

Voidable depositions, §24-9-136. 


DESERTION AND NONSUPPORT. 
Executions. 
Exemptions. 
Property exempt in hands of spouse or 
children, §26-2-109. 


DISASTERS. 
Limitation of actions. 

Extension during disaster, §28-1-116. 
Statute of limitations. 

Extension during disaster, §28-1-116. 


DISCOVERY. 
Courts of general sessions. 
Depositions in general session cases, 
§24-9-102. 





INDEX 670 


DISCOVERY —Cont’d 
Executions. 
Bill to subject property, §§26-4-101 to 
26-4-104. 


DIVORCE. 
Alimony. 
Executions. 
Exemptions, §26-2-108. 
Notice, §26-2-204. 
Garnishment. 
Exemptions, §26-2-216. 
Notice, §26-2-404. 


DOCKETS. 
Executions. 
Entry on docket, §26-1-302. 
Failure to docket. 
Penalty, §26-1-303. 


DRIVING WHILE INTOXICATED OR 
DRUGGED. 
Blood alcohol concentration (BAC), 
devices to measure. 
Requirements for admissibility, §24-7-124. 
Tests for alcoholic or drug content of 
blood. 
Breath analyzer tests. 
Requirements for admissibility of 
evidence, §24-7-124. 


DUAL PARTY RELAY OPERATORS. 
Privileged communications, §24-1-210. 


EK 


ELECTRONIC SIGNATURES. 
Unsworn foreign declarations. 
Electronic signatures in global and national 
commerce act, relation to, §24-9-308. 


EMERGENCIES. 
Limitation of actions. 

Extension during disaster, §28-1-116. 
Statute of limitations. 

Extension during disaster, §28-1-116. 


ENDORSEMENTS. 
Limitation of actions. 
Accrual of principal’s liability to endorser, 
§28-1-104. 


EVIDENCE. 
Accord and satisfaction. 
Checks denominated as payment in full. 
Legal effect, §24-7-106. 
Receipts and releases, §24-7-106. 
Audio-visually recorded testimony. 
Child sexual abuse proceedings, §24-7-117. 


Certificate of search for papers, §24-6-107. 


Character evidence. 
Other crimes, wrongs or acts. 
Admissibility, §24-7-125. 
Child abuse. 
Video recording of interview of child 
describing sexual conduct, §24-7-123. 
Child rape victims. 
Video recording of interview of child 
describing sexual conduct, §24-7-123. 


EVIDENCE —Cont’d 
Child’s testimony. 

Closed circuit television, §24-7-120. 

Video recording of interview of child 

describing sexual conduct, §24-7-123. 

Child support. 

Payments, official records, §24-7-121. 
Closed circuit television. 

Child’s testimony, §24-7-120. 
Compromise and settlement. 

Checks denominated as paid in full. 

Legal effect, §24-7-106. 
Receipts and releases, §24-7-106. 

Contracts. 

Release, §24-7-106. 
Dead man’s statute, §24-1-203. 
Debtors and creditors. 

Admissibility of settlement debts, 

§24-7-107. 

Release, §24-7-106. 
Debts. 

Releases and receipts, §24-7-106. 


- Decedents’ estates. 


Transactions with, §24-1-203. 
Definitions. 
DNA analysis, §24-7-118. 
Genetic marker, §24-7-118. 
DNA analysis. 
Admissibility, §24-7-118. 
Driving while intoxicated or drugged. 
Blood alcohol concentration (BAC), devices 
to measure. 
Requirements for admissibility, 
§24-7-124. 
Expert witnesses. 
Medical findings. 
Opinion as to, §24-7-115. 
Foreign law. 
Judicial notice. 
Appellate court, §24-6-201. 
Garnishment. 
Garnishee’s answers as evidence, §26-2-205. 
General assembly. 
Testimony before committee of general 
assembly. 
Inadmissible, §24-7-114. 
Hospitals. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Judgments and decrees. 
Copy of judgment without entire record, 
§24-6-101. 
Judicial notice. 
Foreign law. 
Appellate court, §24-6-201. 
Lost instruments. 
Affidavit of loss, §24-8-101. 
Effect, §24-8-103. 
Instrument in possession of adverse 
party, §24-8-102. 
Bonds, surety. 
Indemnity bond. 
Action without bond, §24-8-106. 
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EVIDENCE —Cont’d 
Lost instruments —Cont’d 
Bonds, surety —Cont’d 
Indemnity bond —Cont’d 
Required, §24-8-104. 
Sureties on bond, §24-8-105. 
Depositions. 

Retaking lost deposition, §24-8-110. 
Intervention by true owner, §24-8-107. 
Records, §24-8-109. 

True owner. 
Intervention by, §24-8-107. 
Medical records. 
Admissibility, §24-7-122. 

Bills as prima facie evidence of 
reasonableness and necessity, 
§24-5-113. 

Doctor bills. 

Evidentiary effect, §24-5-113. 
Hospital bills. 

Evidentiary effect, §24-5-113. 

Motor vehicles. 
Speed, devices used to measure. 

Requirements for admissibility, 
§24-7-124. 

Paternity tests, §24-7-112. 
Physicians and surgeons. 
Bills. 

Prima facie evidence of necessity and 

reasonableness, §24-5-113. 
Radar and other devices used to measure 
speed. 
Requirements for admissibility, §24-7-124. 
Records. 
Copies. 

Extract copies from records, §24-6-106. 

Officer’s duty’to give copies of records, 
§24-6-105. 

Lost records, §24-8-109. 
Medical records. 
Admissibility, §24-5-113. 
Release. 
Admissibility, §24-7-106. 
Relevant evidence. 
Character. 
Other crimes, wrongs or acts. 
Admissibility, §24-7-125. 
Crimes, wrongs or acts. 
Character evidence. 
Other crimes, wrongs or acts, 
§24-7-125. 
Repair bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-114. 
Reproductions. 
Introduction in place of original, §24-7-119. 
Satisfaction. 
Checks denominated as paid in full. 
Legal effect, §24-7-106. 
Receipts and releases, §24-7-106. 
Search for papers. 
Certificate of search, §24-6-107. 
Telephones. 
Corporations. 
Records, §24-7-116. 
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EVIDENCE —Cont’d 
Trial. 
Compelling witness testimony. 

Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 

Video recording of interview of child 

describing sexual conduct, §24-7-123. 

Wills. 

Dead man’s statute, §24-1-203. 
Witnesses. 

Compelling testimony, §24-9-101. 


EXAMINATIONS. 
Garnishment. 
Examination of garnishee, §26-2-204. 


EXECUTIONS. 
Addresses. 
Sworn statement showing addresses, 
§26-2-402. 
Alcoholic beverages. 
Sale on execution. 
Intoxicating liquors. 
Generally, §26-5-107. 
Restriction on authority to sell liquors, 
§26-5-107. 
Alias or pluries execution. 
Return of original before issue of, 
§26-1-108. 
Alimony. 
Exemptions, §§26-2-108, 26-2-111. 
Notice, §26-2-404. 
Amount owed. 
Statement showing amount owed, 
§26-2-402. 
Applicability of provisions, §26-2-401. 
Art works. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 
Attachment. 
Attachment in nature of execution, 
§26-1-102. 
Bibles. 
Absolute exemption of family Bible, 
§26-2-104. 
Bill to subject property. 
Complaint on unsatisfied execution. 
Grounds, §26-4-101. 
Exemptions. 
Garnishment, §§26-2-201 to 26-2-225. 
Generally, §§26-2-101 to 26-2-115. 
Homestead exemptions, §§26-2-301 to 
26-2-312. 
Implementation of courts powers, 
§26-4-103. 
Lien lis pendens, §26-4-104. 
Powers of court, §26-4-102. 
Implementation of court’s powers, 
§26-4-103. 
Spendthrift provisions, §26-4-101. 
Bonds, surety. 
Execution for benefit of executive officer’s 
sureties, §26-1-106. 
Indorsement by clerk of justice, 
§26-1-106. 
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EXECUTIONS —Cont’d 
Bonds, surety —Cont’d 
Levy of execution. 
Delivery bond of defendant, §§26-3-109 to 
26-3-117. 
Indemnity bond of plaintiff, §26-3-104. 
Principal’s property sold before surety’s, 
§26-3-105. 
Cemeteries. 
Homestead exemptions. 
Family cemeteries and burial lots, 
§26-2-305. 
Certiorari. 
Levy not required, §27-8-103. 
Chancery courts. 
Return day, §26-1-401. 
When returnable, §26-1-401. 
Child support. 
Exemptions. 
Child support obligations, §26-2-111. 
Circuit court. 
Return day, §26-1-401. 
When returnable, §26-1-401. 
Clerks of court. 
Docket entry, §26-1-302. 
Failure to docket. 
Penalty, §26-1-303. 
Failure to issue on demand, §26-1-207. 
Indorsement on execution, §26-1-301. 
Failure to indorse. 
Penalty, §26-1-303. 
Clothing. 
Absolute exemption of wearing apparel, 
§26-2-104. 
Copy of execution. 
Furnishing to judgment debtor, §26-2-405. 
Corporations. 
Distringas or fieri facias against corporate 
property, §26-1-105. 
Levy on corporate property, §26-3-103. 
Sale on execution. 
Transfer of corporate stock, §26-5-106. 
Court of appeals. 
Return day, §26-1-401. 
When returnable, §26-1-401. 
Criminal law and procedure. 
Clerks of court. 
Failure to endorse or docket, §26-1-303. 
Failure to issue on demand, §26-2-207. 
Executive officers. 
Failure to endorse, §26-1-304. 
Crops. 
Levy on growing crops, §26-3-102. 
Definitions. 
Exemptions, §26-2-102. 
Desertion and nonsupport. 
Exemptions. 
Property exempt in hands of spouse or 
children, §26-2-109. 
Discovery. 
Bill to subject property. 
Generally, §§26-4-101 to 26-4-104. 
Dockets. 
Entry on docket, §26-1-302. 
Failure to docket. 
Penalty, §26-1-303. 
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EXECUTIONS —Cont’d 
Enforcement of money judgments, 
§26-1-103. 
Exemptions. 
Absconding or leaving family. 

Property exempt in hands of spouse or 

children, §26-2-109. 
Alimony, §26-2-111. 

Notice, §26-2-404. 

Personal earnings not exempt from order 
for alimony, §26-2-108. 

Applicability. 

Exemptions not applicable in certain 

cases, §26-2-113. 
Benefit payments, §26-2-111. 
Children. 
Dependent children, §26-2-107. 
Child support obligations, §26-2-111. 
Citation of act. 

Short title, §26-2-101. 
Claims for, §26-2-114. 
Criminal cases. 

Applicability of exemptions, §26-2-113. 
Definitions, §26-2-102. 
Dependent children. 

Exemptions for, §26-2-107. 

Personal earnings not exempt from order 
for child support, §26-2-108. 

Disposable earnings. 

Defined, §26-2-102. 

Maximum amount of disposable earnings 
exempt from garnishment, §26-2-106. 

Earnings. 

Defined, §26-2-102. 

Disposable earnings. 

Defined, §26-2-102. 

Maximum amount of disposable 
earnings exempt from 
garnishment, §26-2-106. 

Personal earnings not exempt from order 
for alimony or child support, 
§26-2-108. 

Garnishment, §§26-2-201 to 26-2-225. 
Generally, §§26-2-101 to 26-2-115. 
Health care aids, §26-2-111. 
Hearings, §26-2-410. 

Homestead exemptions, §§26-2-301 to 

26-2-312. 

Inquiry into debtor’s exemption claim, 

§26-2-115. 

Insurance. 

Exemption of installment insurance 
payments pursuant to prior 
contracts, §§26-2-110, 26-2-111. 

Exemptions of benefits, §26-2-110. 

Benefits payable at time of insured 
death, §26-2-110. 

Homestead exemptions. 

Insurance proceeds from homestead, 
§26-2-304. 

Military personnel on active duty deployed 
outside US. 

Suspension of foreclosure, §26-1-111. 
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EXECUTIONS —Cont’d 
Exemptions —Cont’d 
Pensions. 


State pension moneys exempt, §26-2-105. 


Personal property, §26-2-103. 
Absolute exemptions, §26-2-104. 
Examination of judgment debtor, 

§26-2-115. 
Notice, §26-2-114. 
Procedure for exercising exemption, 
§26-2-114. 
Procedure for exercising, §26-2-114. 
Property determined to be exempt, 
§26-2-408. 


Retirement plan funds or assets, §26-2-105. 


Tax sales. 

Exemptions not applicable, §26-2-113. 
Time to claim, §26-2-114. 

Title of act. 

Short title, §26-2-101. 

Tools of trade, §26-2-111. 

Forms. 
Notice, §26-2-404. 
Health care aids. 
Exemption, §26-2-111. 
Homestead exemptions. 

Aged persons, §26-2-301. 

Cemeteries. 

Family cemeteries and burial lots, 

§26-2-305. 

Certificate of freeholder. 

Registration, §26-2-310. 
Constitutional exemption, §26-2-301. 
Criminal cases. 

Applicability of provisions, §26-2-306. 
Equitable estates, §26-2-302. 
Exceptions, §26-2-306. 

Fraudulently obtained funds, property 

purchased or maintained with. 

Ineligible for exemption, §26-2-312. 
Insurance proceeds from homestead, 

§26-2-304. 

Investments. 

Sale and reinvestment of exempt 

proceeds, §26-2-309. 

Leasehold estates, §26-2-303. 

Life estates, §26-2-302. 

Registration of certificate of freeholder, 

§26-2-310. 
Sale and reinvestment of exempt proceeds, 
§26-2-309. 

Setting apart, §§26-2-307, 26-2-308. 
Deserted family, §26-2-311. 
Procedure to set apart, §26-2-308. 
Right of selection, §26-2-307. 

Inability to identify defendant. 

Return, §26-1-110. 

Indorsement, §26-1-301. 

Executive officer, §26-1-304. 

Failure to indorse. 

Penalty, §§26-1-303, 26-1-304. 


EXECUTIONS —Cont’d 
Insurance. 
Exemptions of benefits, §§26-2-110, 
26-2-111. 
Homestead exemptions. 
Insurance proceeds from homestead, 
§26-2-304. 
Homestead exemptions. 
Insurance proceeds from homestead, 
§26-2-304. 
Issuance. 
Immediate issuance. 
Good cause, §26-1-206. 
Justices, §26-1-206. 
Rights of defendant reserved, 
§26-1-206. 
Issuance before court adjournment, 
§26-1-206. 

Rights of defendant preserved, §26-1-206. 
Issuance on demand, §26-1-207. 
Issuance without demand, §26-1-201. 
Notice, §26-2-403. 

Test of execution on day issued, §26-1-109. 
Time of issuance, §§26-1-202, 26-1-203. 
Without demand, §26-1-201. 
Judgment liens. 
Period allowed for execution, §25-5-105. 
Judicial sales. 
Generally, §§26-5-101 to 26-5-116. 
Leasehold estates. 
Homestead exemptions, §26-2-303. 
Levy of execution. 
Bonds, surety. 
Indemnity bond of plaintiff, §26-3-104. 
Principal’s property sold before surety’s, 
§26-3-105. 
Copy of execution furnished judgment 
debtor, §26-2-405. 
Corporate property, §26-3-103. 
Costs. 

Payment by plaintiff, §26-3-117. 
Crops. 

Growing crops, §26-3-102. 

Delivery bond of defendant. 
Defendants refusing to join in delivery 
bond, §26-3-112. 

Forfeiture. 

Levy on forfeited bond, §26-3-111. 
Order of levy after forfeiture, 

§26-3-113. 
Liability on forfeited bond, §26-3-110. 
Second delivery bond not to be taken 
after, §26-3-115. 
Levy on forfeited bond, §§26-3-111, 

26-3-113. 

Liability on forfeited bond, §26-3-110. 

Official default. 

Delivery bonds on, §26-3-116. 

Refusal of defendants to join in delivery 

bond, §26-3-112. 

Required, §26-3-109. 
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EXECUTIONS —Cont’d 
Levy of execution —Cont’d 
Delivery bond of defendant —Cont’d 
Return of unsatisfied execution, 
§26-3-114. 

Second delivery bond, §26-3-115. 
Description of property. 

Indorsement upon or appending to 

execution, §26-3-108. 
Indorsement of description of property, 
§26-3-108. 
Order of levy. 

Liability. 

Parties secondarily liable, §26-3-106. 
Statement of order of liability, 
§26-3-107. 

Parties secondarily liable, §26-3-106. 

Personalty levied on first, §$26-3-101. 

Principal’s property sold before surety’s, 

§26-3-105. 

Statement of order of liability, §26-3-107. 
Payment of costs by plaintiff, §26-3-117. 
Personalty. 

Levied on first, §26-3-101. 

Real property. 
Personalty insufficient, §26-3-101. 
Return of unsatisfied execution, §26-3-114. 
Liens. 
Bill to subject property. 
Lien lis pendens, §26-4-104. 
Military affairs. 
Active duty deployed outside US. 

Foreclosure, suspension, §26-1-111. 

Misdemeanors. 
Clerks of court. 

Failure to indorse or docket, §26-1-303. 

Failure to issue on demand, §26-1-207. 
Executive officers. 

Failure to indorse, §26-1-304. 

Money judgments. 
Enforcement, §26-1-103. 
Motion to quash, §26-2-407. 
Forms. 
Copies to be furnished, §26-2-409. 
Notice. 
Contents, §26-2-404. 
Issuance, §26-2-403. 
Pensions. 
Exemptions. 
State pension moneys exempt, §26-2-105. 
Personal property. 
Exemptions, §§26-2-103, 26-2-104, 26-2-114, 
26-2-115. 
Levy of execution. 

Personalty levied on first, §26-3-101. 

Property subject to execution, §26-1-104. 
Property in garnishee’s hand. 

Award of execution for, §26-2-206. 
Real property. 

Levy of execution. 

Personalty insufficient, §26-3-101. 
Property subject to execution, §26-1-104. 

Recovery of property by defendant. 
Setting aside satisfaction, §26-1-107. 
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EXECUTIONS —Cont’d 
Retirement. 
Certain retirement plan funds or assets. 
Exemptions, §26-2-105. 
Return day. 
Appellate courts, §26-1-401. 
Circuit, chancery and special courts, 
§26-1-401. 
Return required on or before prescribed 
return day, §26-1-402. 
Returns. 
Alias or pluries execution. 

Return of original before issue of alias or 
pluries execution, §26-1-108. 
Inability to identify defendant, §26-1-110. 

When returnable, §26-1-401. 
Sale on execution. 
Advertisement of sale, §§26-5-101, 26-5-102. 
Alcoholic beverages, §26-5-107. 
Certificate to purchaser of land, §26-5-109. 
Contents, §26-5-109. 
Delivery on redemption, §26-5-110. 
Corporate stock. 
Transfer, §26-5-106. 
Deeds. 
Purchaser’s right to deed, §26-5-111. 
Redemption, §26-5-113. 
Successors in office. 
Execution of deed for land sold by 
predecessor, §26-5-112. 
Validation of early deeds, §26-5-112. 
Division of land. 
Plan, §26-5-105. 
Hour of sale, §26-5-104. 
Intoxicating liquors. 
Authorization of sale, §26-5-107. 
Restrictions, §26-5-107. 
Generally, §26-5-107. 
Restriction on authority to sell liquors, 
§26-5-107. 
Transportation of liquors, §26-5-107. 
Minimum acceptable price for property sold, 
§26-5-115. 
Notice. 
Defendant occupying land. 
Notice to, §26-5-103. 
Posting, §26-5-101. 
Length of posting, §26-5-102. 
Publication, §26-5-101. 
Plan of division of land, §26-5-105. 
Price. 
Excess of sale price over debt. 
Remission, §26-5-116. 
Minimum acceptable price for property 
sold, §26-5-115. 
Property not sold. 
Use of, §26-5-116. 
Redemption, §26-5-113. 
Certificate to purchaser of land. 
Delivery of certificate upon redemption, 
§26-5-110. 
Deed on redemption, §26-5-113. 
Reversal of decree. 
Effect on execution sale, §27-6-112. 
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EXECUTIONS —Cont’d 
Sale on execution —Cont’d 
Satisfaction set aside for want of title, 
§26-5-114. 


Applicability of provisions to setting aside 


of satisfaction of cost, §26-5-114. 
Costs. 
Applicability of provisions to setting 
aside of satisfaction of cost, 
§26-5-114. 
Dismissal of proceedings to set aside, 
§26-5-114. 
Procedure to set aside, §26-5-114. 
Sheriffs right to set aside satisfaction, 
§26-5-114. 
Stock and stockholders. 
Transfer of corporate stock, §26-5-106. 
Taxation. 
Ascertainment of taxes due, §26-5-108. 
Notice to tax collectors, §26-5-108. 
Report of taxes due, §26-5-108. 
Time of sale, §26-5-104. 
Writ of error. 
Reversal of decree. 
Effect on execution sale, §27-6-112. 
Stock and stockholders. 
Sale on execution. 
Transfer of corporate stock, §26-5-106. 
Summary judgments. 
Motion against executive officer. 
Death of officer or surety. 
Revival, §25-3-106. 
Defenses. 
Inability to return, §25-3-110. 
Proof of return from another county, 
§25-3-109. 
Evidence. 
Execution as evidence, §25-3-107. 
Receipt of execution by officer, 
§25-3-108. 
Execution as evidence, §25-3-107. 
Motion by defendant, §25-3-102. 
Motion by plaintiff, §25-3-101. 
Motion for costs, §25-3-103. 
Motion for executive officer, §25-3-114. 
Supreme court. 
Return day, §26-1-401. 
Time of issuance from supreme court, 
§26-1-202. 
When returnable to court, §26-1-401. 
Taxation. 
Sale on execution, §26-5-108. 
Test of execution, §26-1-109. 
Time of issuance. 
Courts of record, §26-1-203. 
Supreme court, §26-1-202. 
Tools of trade. 
Exemption, §26-2-111. 
When returnable, §26-1-401. 
Writ of garnishment, §26-2-224. 
Writ of possession, §26-1-101. 


EXECUTORS AND ADMINISTRATORS. 


Limitation of actions. 
Actions against personal representative, 
§28-3-102. 


INDEX 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Limitation of actions —Cont’d 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Presumptions. 
Conveyances of fiduciaries, §24-5-101. 
Settlements of personal representatives, 
§24-5-102. 
Statute of limitations. 
Actions against personal representative, 
§28-3-102. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Summary judgments. 
Applicability of remedies of sureties, 
§25-3-128. 


EXPERT WITNESSES. 
Medical findings. 
Opinion as to, §24-7-115. 


F 


FALSE IMPRISONMENT. 
Limitation of actions, §28-3-104. 


FEES. 
Witness fees. 
Attendance. 
Number of appearances compensated. 
Maximum number, §24-4-104. 
Per diem, §§24-4-101 to 24-4-103. 
Probate of attendance, §24-4-106. 
Settlement of case. 
One day’s attendance, §24-4-105. 
Mileage. 
Basic mileage, §24-4-101. 
Travel advances in criminal cases, 
§24-4-106. 
Witness before justice, §24-4-103. 
Witness residing outside county, 
§24-4-102. 
Per diem. 
Basic per diem, §24-4-101. 
Witness before justice, §24-4-103. 
Witness residing outside county, 
§24-4-102. 
Recovery from successful party, §24-4-107. 
Settlement of case. 
One day’s attendance, §24-4-105. 


FERTILE OCTOGENARIAN RULE. 
Rebuttable presumption, §24-5-112. 


FIDUCIARIES. 
Limitation of actions. 
Actions on fiduciary bonds, §28-3-110. 
Presumptions. 
Conveyances of fiduciaries, §24-5-101. 
Settlements of personal representatives and 
guardians, §24-5-102. 


FINDINGS OF FACT BY COURTS. 
Boards. 
Hearings on final orders and judgments, 
§27-9-111. 
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FINDINGS OF FACT BY COURTS G 
—Cont’d 
Chancery court appeals, §27-1-113. GAMBLING. 


Filings, §27-1-114. 
Commissions. 
Hearings on final orders and judgments, 
§27-9-111. 
Review of boards and commissions, 
§27-9-111. 


FORECLOSURE. 
Military affairs. 
Active duty deployed outside US. 
Suspension of foreclosure, §26-1-111. 


FOREIGN DECLARATIONS. 
Uniform unsworn foreign declarations 
act, §§24-9-301 to 24-9-308. 


FOREIGN JUDGMENTS, §§26-6-101 to 
26-6-108. 

Appeals, §26-6-106. 

Authenticated foreign judgment. 
Defamation judgments, §26-6-108. 
Effect and treatment, §26-6-104. 

Construction and interpretation. 
Uniformity of construction, §26-6-102. 

Creditor’s right to bring enforcement 

actions, §26-6-107. 

Defamation judgments. 
Authentication, §26-6-108. 

Jurisdiction over foreign defamation 
judgment for purpose of declaratory 
relief, §26-6-104. 

Enforcement of foreign judgments. 
Authenticated foreign judgment. 

Defamation judgments, §26-6-108. 
Effect and treatment, §26-6-104. 

Definition of foreign judgment, §26-6-103. 

Service of process, §26-6-105. 

Stay of judgment, §26-6-106. 

Title of act. 

Short title, §26-6-101. 


FOREIGN LAW. 
Judicial notice. 
Appellate court, §24-6-201. 


FORMS. 
Execution. 
Notice, §26-2-404. 
Garnishment. 
Notice, §26-2-404. 
Summons, notice in, §26-2-216. 
Judgment for criminal conduct resulting 
in injury or death. 
Affidavit of conviction, §28-3-110. 


FREE SPEECH CLAUSE. 

Board or commission ruling on license or 
permit required for engaging in 
protected activity. 

Expedited hearing and review process, 
§27-9-111. 
FUTURE INTERESTS. 
Perpetuities. 


Fertile octogenarian rule. 
Rebuttable presumption, §24-5-112. 


Limitation of actions. 
Recovery of gambling losses, §28-3-106. 


GARNISHMENT. 
Addresses. 
Sworn statement showing addresses, 
§26-2-402. 
Alimony. 
Exemptions, §26-2-216. 
Notice, §26-2-404. 
Amount owed. 
Statement showing amount owed, 
§26-2-402. 
Answer by garnishee, §26-2-204. 
Compensation due from state. 
Commissioner to make answer for officer, 
employee, contractor or vendor, 
§26-2-222. 
Evidence, §26-2-205. 
Failure to appear or answer. 
Conditional judgment against garnishee, 
§26-2-209. 
Applicability of provisions. 
Garnishment on attachments, §26-2-220. 
General provisions, §26-2-401. 
Attachment. 
Applicability of provisions. 
Garnishment on attachments, §26-2-220. 
Citation of action. 
Short title, §26-2-101. 
Compensation and earnings. 
Compensation due from state, §26-2-221. 
Procedure, §26-2-222. 
Earnings due from employer, §26-2-214. 
Withholding, §26-2-214. 
Employer to remit withheld moneys to 
court, §26-2-215. 
Installment payments to obtain stay of 
garnishment against wages, §26-2-216. 
Failure to make payments, §26-2-217. 
Notice to debtor, §26-2-216. 
Record of payments, §26-2-217. 
Written agreement for, §26-2-218. 
Failure to comply with agreement, 
§26-2-219. 
Notice to clerk upon satisfaction of 
judgment, §26-2-217. 
No wages due garnisheed employee. 
Judgment null and void, §26-2-223. 
Compensation due from state. 
Officers, employees, contractors or vendors, 
§26-2-221. 
Procedure, §26-2-222. 

Contractors contracting with state. 
Compensation due from state, §26-2-221. 
Procedure for garnishing, §26-2-222. 

Debtors and creditors. 
Debts and effects liable to satisfy judgment, 
§26-2-202. 
Lien upon debts due and payable in future, 
§26-2-213. 
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GARNISHMENT —Cont’d 

Definitions, §26-2-201. 

Delivery of garnisheed property, 
§26-2-208. 

Failure to deliver. 

Judgment against garnishee, §26-2-208. 
Evidence. 

Garnishee’s answers as evidence, §26-2-205. 
Examination of garnishee, §26-2-204. 
Exemptions. 

Hearings, §26-2-410. 

Property determined to be exempt, 

§26-2-408. 
Failure to appear and answer. 

Compensation due from state. 

Presumption state indebted to officer, 
employee, contractor or vendor, 
§26-2-222. 

Forms. 

Notice, §26-2-404. 

Summons, notice in, §26-2-216. 

Installment payments of judgments. 
Stay of garnishment upon plan for 
installment payments, §26-2-216. 
Insurance. 

Exemptions of benefits, §26-2-110. 
Issuance. 

Notice, §26-2-403. 

Judgments and decrees. 
Certificate given to garnishee stating date 
and amount of judgment, §26-2-212. 
Commuting judgment to installment, 
§26-2-216. 

Compensation due from state. 

Conditional judgment, final judgment, 
§26-2-222. 

Failure of garnishee to appear or answer. 

Conditional judgment against garnishee, 
§26-2-209. 

Final judgments, §26-2-209. 

Failure to deliver garnisheed property. 

Judgment against garnishee, §26-2-208. 

Final judgments. 

Failure of garnishee to appear or answer, 
§26-2-209. 

Installment payments of judgments. 

Stay of garnishment upon plan for 
installment payments, §26-2-216. 

Judgment against garnishee. 

Failure to deliver garnisheed property, 
§26-2-208. 

Motion to quash, §26-2-407. 

Forms. 

Copies to be furnished, §26-2-409. 

New employment of judgment debtor, 
notice to judgment creditor, 

§26-2-225. 

Notice. 

Compensation due from state, §26-2-222. 

Contents, §26-2-404. 

Garnishment summons, §26-2-216. 

New employment, notice to judgment 

creditor, §26-2-225. 
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GARNISHMENT —Cont’d 
Notice —Cont’d 
Other persons holding defendant’s property, 
§26-2-207. 
Required, §26-2-403. 
Property subject to, §26-2-202. 
Award of execution for property in 
garnishee’s hand, §26-2-206. 
Public officers and employees. 
Compensation due from state, §§26-2-221, 
26-2-222. 
Real property. 
Levy of execution on land, §26-2-210. 
Service of process. 
Compensation due from employer. 
Service of garnishment summons, 
§26-2-216. 
Compensation due from state. 
Notice of garnishment, §26-2-222. 
Slow payment orders. 
Installment payments of judgment to stop 
garnishment, §26-2-216. 
State of Tennessee. 
Compensation due from state, §§26-2-221, 
26-2-222. 
Stay of execution. 
Stayed until choses in action become due, 
§26-2-211. 
Summons and process. 
Compensation due from employer. 
Service of garnishment summons, 
§26-2-216. 
Summons of garnishee, §26-2-203. 
Mailing copy of summons to judgment 
debtor, §26-2-406. 
Notice, §26-2-403. 
Title of act. 
Short title, §26-2-101. 
Vendors of the state. 
Compensation due from state, §26-2-221. 
Procedure for garnishing, §26-2-222. 
Writ of garnishment, §26-2-224. 


GAS COMPANIES. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions, §28-3-3038. 


GENERAL ASSEMBLY. 
Committees. 
Witnesses. 
Legislator-witness privilege, §24-7-114. 
Privileged communications. 
Legislator-witness privilege, §24-7-114. 
Depositions. 
Exemption of members from subpoena. 
Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 
Evidence. 
Testimony before committee of general 
assembly. 
Inadmissible, §24-7-114. 
Privileged communications. 
Legislator-witness privilege, §24-7-114. 
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GENERAL ASSEMBLY —Cont’d 
Witnesses. 
Member of general assembly as witness. 
Subpoena of members. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


GENETIC TESTING. 
Evidence. 

Admissibility of DNA analysis in civil or 
criminal trial, hearing or proceeding, 
§24-7-118. 

Paternity tests, §24-7-112. 


GUARDIAN AND WARD. 
Limitation of actions. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Presumptions. 
Conveyances of fiduciaries, §24-5-101. 
Settlements of guardians, §24-5-102. 
Statute of limitations. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Witnesses. 
Transactions with ward. 
Testimony as to, §24-1-203. 


H 


HEARING EXAMINERS. 
Depositions. 
Persons before whom taken, §24-9-135. 


HOMESTEAD EXEMPTIONS. 
Executions, §§26-2-301 to 26-2-312. 


HOSPITALS. 
Actions. 
Bills. 
Evidentiary effect, §24-5-113. 
Admissibility. 
Medical records. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Damages. 
Bills. 
Evidentiary effect, §24-5-113. 
Evidence. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Medical records. 
Admissibility, §24-7-122. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Bills. 
Evidence. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
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HOSPITALS —Cont’d 
Medical records —Cont’d 
Copies. 
Extract copies of records, §24-6-106. 
Officer’s duty to give copies of records, 
§24-6-105. 
Custodians of medical records. 
Exemption from trial subpoena, 
§24-9-101. 
Records. 
Admissibility. 
Bills as prima facie evidence of necessity 
and reasonableness, §24-5-113. 
Medical records generally, §24-7-122. 


HUSBAND AND WIFE. 
Confidentiality of information, §24-1-201. 
Damages. 
Wife’s loss of consortium, §25-1-106. 
Loss of consortium. 
Damages. 

Wife’s loss of consortium, §25-1-106. 
Privileged communications, §24-1-201. 
Spousal privilege, §24-1-201. 
Witnesses. 

Competency, §24-1-201. 
Spousal privilege, §24-1-201. 


I 


IMPROVEMENTS. 
Definitions. 
Limitation of actions. 
Actions for defective improvement of real 
estate, §28-3-201. 
Limitation of actions. 
Actions for defective improvement of real 
estate, §28-3-202. 

Definitions, §28-3-201. 

Injury during fourth year after 
completion, §28-3-203. 

Limitation not defense for party in 
possession, guilty of fraud or who 
conceals cause of action, §28-3-205. 

New cause of action not created, 
§28-3-204. 

Periods otherwise fixed not extended, 
§28-3-204. 

Surveying. 
Actions for faulty surveying, §28-3-114. 


INCOME WITHHOLDING. 
Garnishment. 
General provisions, §§26-2-201 to 26-2-225. 


INDIGENT PERSONS. 
Appeals. 

Supersedeas. 

Pauper’s application, §27-8-113. 

INJUNCTIONS. 
Limitation of actions. 

Suspension during injunction, §28-1-109. 
INSTALLMENT PAYMENTS OF 


JUDGMENTS. 
Stay of garnishment, §26-2-216. 
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INSURANCE. 
Attachment. 
Exemptions of benefits, §§26-2-110, 
26-2-111. 
Executions. 
Exemptions of benefits, §§26-2-110, 
26-2-111. 
Homestead exemptions. 
Insurance proceeds from homestead, 
§26-2-304. 
Garnishment. 
Exemptions of benefits, §26-2-110. 


INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES. 
Limitation of actions. 
Disabled persons, §§28-2-106 to 28-2-108, 
28-2-111. 
Statute of limitations. 
Disabled persons, §§28-2-106 to 28-2-108, 
28-2-111. 


INTEREST. 
Limitation of actions. 
Usury, §28-3-107. 
Usury. 
Limitation of actions, §28-3-107. 


INTERPRETERS. 
Deaf persons. 

Administrative and judicial proceedings. 

Providing oral or deaf sign language 
interpreters, §24-1-211. 

Privileged communications, §24-1-210. 
Witnesses. 

Deaf persons, §24-1-211. 


INTERSTATE COMPACTS. 
Judgments and decrees. 
Foreign judgments. 
Enforcement of foreign judgments act, 
§§26-6-101 to 26-6-108. 


J 


JAILS AND JAILERS. 
Depositions. 
Exemption of jailer from subpoena. 
Deponents exempt from subpoena to trial 


but subject to subpoena to deposition, 


§24-9-101. 
Witnesses. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


JUDGES. 
Depositions. 
Persons before whom taken, §24-9-135. 


JUDGMENTS AND DECREES. 
Address. 

Losing party, §25-1-107. 
Adverse decisions. 


New action after adverse decision, 
§28-1-105. 
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JUDGMENTS AND DECREES —Cont’d 
Bill to subject interest. 

Lien of judgment, §25-5-104. 
Bonds, surety. 

Actions on bond or agreement, §25-1-102. 
Certiorari. 

Judgment for applicant, §27-8-117. 
Commuting judgment to installments, 

§26-2-216. 

Defendants. 

Against some but not all, §25-1-104. 
Definitions. 

Foreign judgments, §26-6-103. 
Equitable interest. 

Lien of judgment, §25-5-102. 
Evidence. 

Copy of judgment without entire record, 

§24-6-101. 

Executions. 

Bill to subject property. 

Exemptions. 

Time and procedure for exercising, 
§26-2-114. 
Facts. 
Judgment molded to facts, §25-1-105. 
Foreign judgments, §§26-6-101 to 26-6-108. 

Appeals, §26-6-106. 

Authenticated foreign judgment. 
Defamation judgments, §26-6-108. 
Effect and treatment, §26-6-104. 

Construction and interpretation. 
Uniformity of construction, §26-6-102. 

Creditor’s right to bring enforcement 

actions, §26-6-107. 

Defamation judgments. 

Authentication, §26-6-108. 

Jurisdiction over foreign defamation 
judgment for purpose of declaratory 
relief, §$26-6-104. 

Enforcement of foreign judgments. 
Authenticated foreign judgment. 

Defamation judgments, §26-6-108. 
Effect and treatment, §26-6-104. 

Definition of foreign judgment, §26-6-103. 

Service of process, §26-6-105. 

Stay of judgment, §26-6-106. 

Title of act. 

Short title, §26-6-101. 

Garnishment. 

Certificate given to garnishee stating date 

and amount of judgment, $26-2-212. 

Commuting judgment to installments, 

§26-2-216. 

Compensation due from state. 

Conditional judgment, final judgment, 
§26-2-222. 

Failure of garnishee to appear or answer. 

Conditional judgment against garnishee, 
§26-2-209. 

Final judgments, §26-2-209. 

Failure to deliver garnished property. 
Judgment against garnishee, §26-2-208. 

Installment payments of judgments. 

Stay of garnishment upon plan for 
installment payments, §26-2-216. 
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JUDGMENTS AND DECREES —Cont’d 
Garnishment —Cont’d 
Lien on earnings, §26-2-214. 
Installment payments of judgments. 
Commuting judgment to installment, 
§26-2-216. 
Garnishment. 
Stay upon plan for installment payments, 
§26-2-216. 
Judgment liens, §§25-5-101 to 25-5-109. 
Lien of judgment, §§25-5-101 to 25-5-109. 
Abstract of proceedings, §§25-5-107, 
25-5-108. 
Contents, §25-5-108. 
Filing, §25-5-107. 
Furnishing and filing. 
Fees, §25-5-109. 
Required, §25-5-107. 
Bill to subject interest, §25-5-104. 
Equitable interests, §25-5-102. 
Executions. 
Period allowed for, §25-5-105. 
Period of continued validity, §25-5-105. 
Personal property, §25-5-103. 
Real property, §25-5-101. 
Revival by registration. 
Judgment liens expired on or before May 
17, 2000. 
Prohibition, §25-5-105. 
Sale of land. 
Appeals. 
Commencement of time for sale, 
§25-5-106. 
Period allowed for, §25-5-105. 
Appeals. 
Commencement of time for sale, 
§25-5-106. 
Limitation of actions. 
Actions on judgments and decrees, 
§28-3-110. 
Molding of judgment to facts, §25-1-105. 
Multiple parties. 
Against or for some but not all, §25-1-104. 
New action after adverse decision, 
§28-1-105. 
Notice. 
Address of losing party, §25-1-107. 
Parties. 
Address of losing party, §25-1-107. 
Multiple parties, §25-1-104. 
Periodic payment of judgments, 
§26-2-216. 
Personal property. 
Lien of judgment, §25-5-103. 
Plaintiffs. 
Relief for some but not all, §25-1-104. 
Real property. 
Lien of judgment, §25-5-101. 
Restitution. 
Conversion of restitution order into civil 
judgment. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 
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JUDGMENTS AND DECREES —Cont’d 
Revival of judgments. 
Death of codefendant, §25-4-102. 
Applicability to justices’ judgment, 
§25-4-103. 
Decedents’ estates. 

Revival by or against heirs, §25-4-104. 
Revival after year and day, §25-4-101. 
Applicability to justices’ judgment, 

§25-4-103. 
Satisfaction of judgments. 
Bill to subject property. 
Powers of court, §26-4-102. 
Garnishment of wages. 
Notice to clerk upon satisfaction, 
§26-2-217. 
Notice to debtor, §26-2-217. 
Sale on execution. 
Setting aside satisfaction, §26-5-114. 
Setting aside satisfaction. 
Recovery of property from defendant, 
§26-1-107. 
Sale on execution, §26-5-114. 
Savings statute. 
New action after adverse decision, 
§28-1-105. 
Setoff of judgments, §25-1-103. 
Several parties. 
Against or for some but not all, §25-1-104. 
Slow payment provisions. 
Installment payments of judgment to stop 
garnishment, §26-2-216. 
Stay of judgment. 
Foreign judgments, §26-6-106. 
Summary judgments, §§25-3-101 to 
25-3-144. 
Victims of crime. 
Conversion of restitution order into civil 
judgment. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 


JUDICIAL NOTICE. 
Foreign law. 
Appellate court, §24-6-201. 


JUDICIAL SALES. 
Executions. 
Sale on execution, §§26-5-101 to 26-5-116. 


JURISDICTION. 
Circuit courts. 

Summary judgments. 

Concurrent jurisdiction of all motions, 
§25-3-141. 
Foreign judgments. 

Jurisdiction over foreign defamation 
judgment for purpose of declaratory 
relief, §26-6-104. 

Summary judgments. 
Circuit court. 
Concurrent jurisdiction of all motions, 
§25-3-141. 
Motion against attorney, §25-3-120. 
Motion against deputy sheriff, §25-3-116. 


681 INDEX 


JURISDICTION —Cont’d 
Summary judgments —Cont’d 
Motion by surety, §25-3-129. 

Special courts, §25-3-130. 
Motion on bond, §25-3-115. 


JURY. 
Appeals. 
New trial. 
Number of new trials in jury cases, 
§27-2-101. 
Criminal cases. 
Appeals. 
Misdemeanor cases, §27-3-131. 
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LASERS. 
Devices used to measure speed. 
Requirements for admissibility, §24-7-124. 


LEGITIMACY. 

Presumption of parentage, §24-7-112. 

Tests to determine parentage, §24-7-112. 

Voluntary acknowledgment of paternity, 
§24-7-113. 


LIBEL AND SLANDER. 

Foreign defamation judgments. 
Authentication, §26-6-108. 
Jurisdiction over foreign defamation 

judgment for purpose of declaratory 
relief, §26-6-104. 
Limitation of actions. 
Libel actions, §28-3-104. 
Slander actions, §28-3-103. 
Newsgatherers. 
Nondisclosure law. 
Exception as to source of defamatory 
information, §24-1-208. 


LIENS. 
Executions. 

Bill to subject property. 

Lien lis pendens, §26-4-104. 

Garnishment. 

Earnings, §26-2-214. 
Judgment liens, §§25-5-101 to 25-5-109. 
Limitation of actions. 

Real actions, §§28-2-104, 28-2-109 to 

28-2-112. 

Mortgages and deeds of trust. 

Limitation of action to enforce, §28-2-111. 
Real property. 

Judgment liens, §25-5-101. 


LIMITATION OF ACTIONS. 
Absence. 
Suspension during absence from state, 
§28-1-111. 
Accountants. 
Malpractice, §28-3-104. 
Accounts and accounting. 
Mutual accounts between persons not 
merchants, §28-3-112. 
Open accounts of merchants, §28-3-111. 


LIMITATION OF ACTIONS —Cont’d 
Accrual of cause. 
Adverse possession. 

Indefeasible title through possession 

under state conveyance. 
Period after accrual within which 
action brought, §28-2-103. 
Agent’s liability to principal, §28-1-103. 
Commencement at time of right to make 
demand, §28-1-102. 
Minors or persons adjudicated incompetent 
at time action accrues. 

Period for commencing action after 
restoration of legal rights, §28-1-106. 

Disability inapplicable, §28-1-107. 

Existence of disability at time action 
accrued, requirement, §28-1-108. 

Two or more disabilities, attachment of 
limitation, §28-1-108. 

Period for commencing action by 
representatives after removal of 
incapacity, §28-1-106. 

Principal’s liability to surety or indorser, 
§28-1-104. 

Actions not otherwise provided for, 

§28-3-110. 

Adverse possession. 

Disabled persons. 

Indefeasible title through possession 

under assurance of title. 
Possession against persons under 
disability, §28-2-106. 

Rights under other laws preserved, 
§28-2-107. 

Indefeasible title through possession under 
assurance of title, §28-2-105. 
Disabled persons. 
Possession against persons under 
disability, §28-2-106. 
Indefeasible title through possession under 
state conveyance, §28-2-101. 
Accrual of right of action. 
Period after accrual within which 
action brought, §28-2-1038. 
Neglect to act against possessor. 
Action barred by, §28-2-102. 
School lands. 
Applicability of provisions, §28-2-104. 
Subordinate possession not adverse, 
§28-2-108. 
Taxation. 

Presumption of ownership from payment 
of taxes, §28-2-109. 

Agents. 

Accrual of agent’s liability to principal, 
§28-1-103. 

Applicability of provisions, §28-1-101. 
Actions other than real, §28-3-101. 
Foreign statutes, §28-1-112. 

Attorneys at law. 

Malpractice of attorneys, §28-3-104. 

Bond issues. 

Local governments. 
Actions on bonds, §28-3-113. 
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LIMITATION OF ACTIONS —Cont’d 
Bonds, surety. 
Accrual of principal’s liability to surety, 
§28-1-104. 
Actions against sureties of collecting 
officers, §28-3-108. 
Actions on public officers’ and fiduciary 
bonds, §28-3-110. 
Child sexual abuse, civil action for injury 
or illness, §28-3-116. 
Civil rights, §28-3-104. 
Conflict of laws. 
Application of foreign statutes, §28-1-112. 
Contracts, §28-3-109. 
Counterclaims, §28-1-114. 
Criminal conduct resulting in injury or 
death, civil judgment for. 
Affidavit of conviction and civil judgment, 
§28-3-110. 
Decedents’ estates. 
Actions against personal representative, 
§28-3-102. 
Suspension pending administration of 
estate, §28-1-110. 
Demand notes, §28-3-109. 
Disasters, extension during, §28-1-116. 
Dismissed federal court actions, 
§28-1-115. 
Executors and administrators. 
Actions against personal representative, 
§28-3-102. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Extension during disaster, §28-1-116. 
False imprisonment, §28-3-104. 
Fiduciaries. 
Actions on fiduciary bonds, §28-3-110. 
Fifteen year. 
Municipal bond issues, §28-3-113. 
Foreign statutes. 
Applicability, §28-1-112. 
Four year. 
Real property. 
Faulty improvements, §28-3-202. 
Surveys. 
Faulty surveying, §28-3-114. 
Gambling. 
Recovery of gambling losses, §28-3-106. 
Generally. 
Actions not otherwise provided for, 
§28-3-110. 
Guardian and ward. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Improvements. 
Actions for defective improvement of real 
estate, §28-3-202. 
Definitions, §28-3-201. 
Injury during fourth year after 
completion, §28-3-203. 
Limitation not defense for party in 
possession, guilty of fraud or who 
conceals cause of action, §28-3-205. 


LIMITATION OF ACTIONS —Cont’d 
Improvements —Cont’d 
Actions for defective improvement of real 
estate —Cont’d 

New cause of action not created, 
§28-3-204. 

Periods otherwise fixed not extended, 
§28-3-204. 

Surveying. 
Actions for faulty surveying, §28-3-114. 
Indorsement. 
Accrual of principal’s liability to indorser, 
§28-1-104. 
Injunctions. 
Suspension during injunction, §28-1-109. 
Judgment lien. 
Period of validity, §25-5-105. 
Judgments and decrees. 
Actions on judgments and decrees, 
§28-3-110. 
Lien of judgment. 
Execution deadline, §25-5-105. 
Legal disability. 
Adverse possession. 
Indefeasible title through possession 
under assurance of title. 
Possession against persons under 
disability, §28-2-106. 
Minority or judged incompetent at time 
action accrues. 

Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 

Period for commencing action by 
representatives after removal of 
incapacity, §28-1-106. 

Period for commencing action when legal 
rights restored, §28-1-106. 

Disability at time action accrued, 
requirement, §28-1-108. 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Real actions. 
Liens. 
Period of validity, §28-2-111. 

Libel and slander. 

Libel actions, §28-3-104. 

Slander actions, §28-3-103. 
Lien of judgment. 

Period of validity, §25-5-105. 
Liens. 

Real actions, §28-2-111. 

Extension of liens, §28-2-111. 

Period of validity, §28-2-111. 
Disabled persons, §28-2-111. 
School lands, §28-2-111. 

Local governments. 

Bond issues. 

Actions on bonds, §28-3-113. 

Malpractice. 

Accountants, §28-3-104. 

Attorney malpractice, §28-3-104. 
Marriage. 

Breach of marriage promise, §28-3-104. 


Oe 


Se OS gi) eee ee eee Ky ~ 


683 


LIMITATION OF ACTIONS —Cont’d 
Mental health. 
Person adjudicated incompetent at time 
action accrues. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 

Period for commencing action by 
representatives after removal of 
incapacity, §28-1-106. 

Period for commencing action when legal 
rights restored, §28-1-106. 

Disability at time action accrued, 
requirement, §28-1-108. 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Merchants. 
Accounts. 

Mutual accounts between persons not 
merchants, §28-3-112. 

Open accounts of merchants, §28-3-111. 

Minors. 
Person under 18 years at time action 
accrues. 

Action barred by nonpayment of taxes. 

Inapplicability, §28-2-110. 

Period for commencing action by 
representatives after removal of 
incapacity, §28-1-106. 

Period for commencing action when legal 
rights restored, §28-1-106. 

Disability at time action accrued, 
requirement, §28-1-108. 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Mortgages and deeds of trust. 
Liens claimed for mortgages or deeds of 
trust. 

Period of validity, §28-2-111. 
Negotiable instruments, §28-3-109. 
New action after adverse decision, 

§28-1-105. 

Ninety day. 
Gambling losses, §28-3-106. 
Notes, §28-3-109. 
One year. 
Libel, §28-3-104. 
Malpractice. 

Attorney malpractice, §28-3-104. 

New action after adverse decision, 
§28-1-105. 

Real estate appraisers, §28-3-104. 

Real property. 

Faulty improvements. 

Injury arising during fourth year after 
completion, §28-3-203. 
Torts. 

Personal tort actions, §28-3-104. 
Personal injury. 

Action on judgment for criminal conduct 
resulting in injury or death. 

Affidavit of conviction and civil judgment, 
§28-3-110. 

Products liability actions, §28-3-104. 
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LIMITATION OF ACTIONS —Cont’d 
Property taxes. 
Actions barred through nonpayment, 
§28-2-110. 
Presumption of ownership from payment of 
taxes, §28-2-109. 
Public officers and employees. 
Actions on public officers’ bonds, §28-3-110. 
Misconduct of public officers, §28-3-109. 
Public utilities. 
Collection or reimbursement for 
underpayments or overpayments. 

Electrical service, §28-3-301. 

Gas service, §28-3-303. 

Water or sewer service, §28-3-302. 

Real actions. 
Adverse possession, §§28-2-101 to 28-2-110. 
Disabled persons. 
Liens. 
Period of validity, §28-2-111. 
Faulty improvements, §28-3-202. 
Injury arising during fourth year after 
completion, §28-3-203. 
Liens. 
Extension of liens, §28-2-111. 
Period of validity, §28-2-111. 
Disabled persons, §28-2-111. 
School lands, §28-2-111. 
Mortgages and deeds of trust. 

Liens claimed for mortgages or deeds of 
trust. 

Period of validity, §28-2-111. 
School lands. 
Adverse possession. 
Indefeasible title through possession 
under state conveyance. 
Applicability of provisions to school 
lands, §28-2-104. 

Liens on school lands. 

Period of validity, §28-2-111. 
Taxation. 

Action barred by nonpayment of taxes, 
§28-2-110. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Presumption of ownership from payment 
of taxes, §28-2-109. 

Real estate appraisers. 
Actions arising out of appraisal activity, 
§28-3-104. 
Rents, §28-3-109. 
Savings statute, §28-1-105. 
Seven year. 
Adverse possession, §§28-2-101, 28-2-102. 
Executors and administrators. 
Actions against, §28-3-101. 
Sexual offenses. 
Child sexual abuse, civil action for injury or 
illness, §28-3-116. 
Sheriffs. 
Actions against sureties, §§28-3-109, 
28-3-110. 
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LIMITATION OF ACTIONS —Cont’d 
Six month. 
Slander, §28-3-103. 
Six year. 
Clerks. 
Sureties. 

Action against surety for conduct of 
clerk, §28-3-109. 

Contracts, §28-3-109. 

Executors and administrators. 

Sureties. 

Action against surety for conduct of 
executor or administrator, 
§28-3-109. 

Guardians. 

Sureties. 

Action against surety for conduct of 
guardian, §28-3-109. 

Public officers. 

Sureties. 

Action against surety for conduct of 
officer, §28-3-109. 

Rent, §28-3-109. 

Sheriffs. 

Sureties. 

Action against surety for conduct of 

sheriff, §28-3-109. 
Slander actions, §28-3-103. 
State of Tennessee. 

Actions by state, §28-1-113. 

Statutory penalties, §28-3-104. 
Statutory violations, §28-3-105. 
Suretyship. 

Accrual of principal’s liability to surety, 

§28-1-104. 
Surveys and surveyors. 

Actions for faulty surveying, §28-3-114. 

Faulty surveying. 

Actions for faulty surveying, §28-3-114. 
Suspension of period. 

Absence from state, §28-1-111. 

Administration of estate, §28-1-110. 

Injunctions. 

Commencement of action stayed by 
injunction, §28-1-109. 

Minor or person adjudicated incompetent at 
time action accrues, §§28-1-106 to 
28-1-108. 

Taxation. 
Real actions, §§28-2-109, 28-2-110. 
Ten year. 

Cases not specifically provided for, 
§28-3-110. 

Clerks. 

Bonds, surety. 


Action against clerk on bond, §28-3-110. 


Demand notes, §28-3-109. 
Executors and administrators. 
Bonds, surety. 
Action against executor or 
administrator on bond, §28-3-110. 
Guardians. 
Bonds, surety. 
Action against guardian on bond, 
§28-3-110. 
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LIMITATION OF ACTIONS —Cont’d 
Ten year —Cont’d 
Judgments and decrees, §28-3-110. 
Lien of judgment. 
Execution deadline, §25-5-105. 
Liens. 
Real estate liens, §28-2-111. 
Public officers. 
Bonds, surety. 
Action against officer on bond, 
§28-3-110. 
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Sheriffs. 

Bonds, surety. 

Action against sheriff on bond, 
§28-3-110. 
Third-party complaints, §28-1-114. 
Thirty year. 
Adverse possession. 
Title assured by revocation of grant, etc., 
for thirty years, §28-2-105. 
Three year. 
Child sexual abuse, civil action for injury or 
illness. 

Three years from time of discovery, 

§28-3-116. 
Judgments and decrees. 
Lien of judgment. ; 
Execution deadline, §25-5-105. 
Persons under disability upon accrual. d 
Removal of disability, §28-1-106. 
Sureties of collecting officer, §28-3-108. 
Tax sales of real property. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Torts. 

Property tort actions, §28-3-105. 

Utility charges, §§28-3-301 to 28-3-304. 
Torts. 

Personal tort actions, §28-3-104. 

Property tort actions, §28-3-105. 
Twenty year. 

Property taxes. 

Actions barred through nonpayment, 
§28-2-110. 

Presumption of ownership from payment 
of taxes, §28-2-109. 

Two year. 

Gambling losses. 

Creditor of loser, §28-3-106. 

Usury, §28-3-107. 
United States. 

Dismissed federal court actions, §28-1-115. 
Usury, §28-3-107. 
Wrongful death. 

Action on judgment for criminal conduct 

resulting in injury or death. 

Affidavit of conviction and civil judgment, 

§28-3-110. 


LIQUIDATED DAMAGES. 
Limitation of actions. 
Statutory violations, §28-3-105. 


LOCAL GOVERNMENTS. 
Bond issues. 
Limitation of actions, §28-3-113. 
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LOCAL GOVERNMENTS —Cont’d 
Limitation of actions. 
Bond issues. 
Actions on bonds, §28-3-113. 


LOSS OF CONSORTIUM. 
Damages. 
Wife’s loss of consortium, §25-1-106. 


LOST INSTRUMENTS. 
Bonds, surety. 
Indemnity bond. 
Action without bond, §24-8-106. 
Required, §24-8-104. 
Sureties on bond, §24-8-105. 
Records. 
Evidentiary effect, §24-8-109. 
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MALPRACTICE. 
Accountants. 

Statute of limitations, §28-3-104. 
Attorneys at law. 

Limitation of actions, §28-3-104. 


MARRIAGE. 
Limitation of actions. 
Breach of marriage promise, §28-3-104. 


MEDICAL BILLS. 
Presumptions as to necessity and 
reasonableness, §24-5-113. 


MEDICAL RECORDS. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Damages. 
Hospital bills. 
Evidentiary effect, §24-5-113. 
Evidence. 
Admissibility of medical records, §24-7-122. 
Copies. 
Extract copies of records, §24-6-106. 
Officer’s duty to give copies of records, 
§24-6-105. 
Doctor bills. 
Evidentiary effect, §24-5-113. 
Hospital bills. 
Evidentiary effect, §24-5-113. 


MEDICAL TESTING. 
Motor vehicles. 
Breathalyzer tests. 
Requirements for admissibility of 
evidence, §24-7-124. 


MENTAL HEALTH. 
Appeals. 
Writ of error. 

Prosecution of writ within time 
prescribed after legal rights restored, 
§27-6-106. 

Limitation of actions. 
Persons incompetent at time action accrues, 
§§28-1-106 to 28-1-108. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 
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MENTAL HEALTH —Cont’d 
Statute of limitations. 
Persons incompetent at time action accrues, 
§§28-1-106 to 28-1-108. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 
Witnesses. 
Transactions with mentally incompetent 
party. 
Testimony as to, §24-1-202. 
Writ of error. 
Prosecution of writ within time prescribed 
after legal rights restored, §27-6-106. 


MERCHANTS. 
Limitation of actions. 
Accounts. 
Mutual accounts between persons not 
merchants, §28-3-112. 
Open accounts of merchants, §28-3-111. 


MILITARY AFFAIRS. 
Active duty. 
Deployed outside US. 
Foreclosure. 
Suspension of foreclosure, §26-1-111. 
Child support. 

Wrongful imposition of obligation by default 
on person protected under 
servicemembers civil relief act. 

Return and reimbursement of funds, 
§25-3-144. 
Death. 

Presumptions as to death in federal service, 

§24-5-110. 
Authenticity of federal report, §24-5-110. 
Executions. 
Active duty deployed outside US. 
Foreclosure, suspension, §26-1-111. 
Motor vehicles. 
Foreclosure. 
Active duty deployed outside US. 
Suspension of foreclosure, §26-1-111. 
Presumptions. 
Death in federal service, §24-5-110. 
Authenticity of federal report, §24-5-110. 

Prisoner of war or missing in action, 
§24-5-110. 

Authenticity of federal report, §24-5-110. 


MINORS. 
Actions. 
Limitation of actions. 

Person under 18 years at time action 
accrues, §§28-1-106 to 28-1-108. 

Appeals. 
Writ of error. 

Prosecution of writ within time 
prescribed after legal rights restored, 
§27-6-106. 

Limitation of actions. 
Person under 18 years at time action 
accrues, §§28-1-106 to 28-1-108. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 
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MINORS —Cont’d 
Statute of limitations. 
Person under 18 years at time action 
accrues, §§28-1-106 to 28-1-108. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 
Writ of error. 
Prosecution of writ within time prescribed 
after legal rights restored, §27-6-106. 


MISDEMEANORS. 
Clergymen. 
Confidential communications. 
Testimony prohibited, §24-1-206. 
Clerks of court. 
Executions. 
Failure to endorse or docket, §26-1-303. 
Depositions. 
Persons before whom not taken. 
Failure to disclose prohibited 
relationship, §24-9-136. 
Executions. 
Clerk of justice. 
Failure to indorse or docket, §26-1-303. 
Clerks of court. 
Failure to issue on demand, §26-1-207. 
Executive officers. 
Failure to indorse, §26-1-304. 
Witnesses. 
Clergymen. 
Confidential communications. 
Testimony prohibited, §24-1-206. 


MISSING PERSONS. 
Exemption from execution. 
Absconding or leaving family. 
Property exempt in hands of spouse or 
children, §26-2-109. 


MISTAKE OR ERROR. 
Writ of error coram nobis, §§27-7-101 to 
27-7-108. 


MORTGAGES AND DEEDS OF TRUST. 
Actions. 
Liens claimed for mortgages or deeds of 
trust. 
Limitation of actions, §28-2-111. 
Foreclosure. 
Military affairs. 
Active duty deployed outside US. 
Suspension of foreclosure, §26-1-111. 
Liens. 
Limitation of actions, §28-2-111. 
Limitation of actions. 
Liens to enforce mortgages or deeds of 
trust, §28-2-111. 


MOTIONS. 
Installment payment of judgments to 
stop garnishment, §26-2-216. 


MOTOR VEHICLE INSURANCE. 
Presumptions. 
Subrogation actions brought by automobile 
insurance carrier, §24-5-115. 
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MOTOR VEHICLE INSURANCE —Cont’d 
Subrogation. 
Presumptions in subrogation actions 
brought by automobile insurance 
carrier, §24-5-115. 


MOTOR VEHICLES. 
Intoxication. 
Breath analyzer tests. 
Requirements for admissibility of 
evidence, §24-7-124. 
Military affairs. 
Foreclosure. 
Active duty deployed outside US. 
Suspension of foreclosure, §26-1-111. 
Radar and other devices to measure 
speed. 
Requirements for admissibility, §24-7-124. 


MUNICIPAL CORPORATIONS. 
Appeals. 
Recorder and other municipal officers. 

Bonds, surety, §27-5-103. 

Right of appeal to circuit court, 
§§27-5-101, 27-5-102. 

Security for costs, §27-5-104. 

City manager-commission charter. 
Deposition of officers. 

Exemption from subpoena to trial but 
subject to subpoena for deposition, 
§24-9-101. 

Depositions. 
Exemption of officers from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Mayor-aldermanic court charter. 
Deposition of officers. 

Exemption from subpoena to trial but 
subject to subpoena for deposition, 
§24-9-101. 

Modified city manager-council charter. 
Deposition of officers. 

Exemption from subpoena to trial but 
subject to subpoena for deposition, 
§24-9-101. 

Officers. 
Depositions of officers. 

Exemption from subpoena to trial but 
subject to subpoena for deposition, 
§24-9-101. 

Public utilities. 
Collection or reimbursement for 
underpayments or overpayments. 

Limitation of actions. 

Solid waste, garbage or refuse 
collection or disposal, §28-3-304. 
Witnesses. 
Subpoena of officers. 

Exemption from subpoena for trial but 

not for deposition, §24-9-101. 
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NEGLIGENCE. 
Presumptions. 
Bailees, §24-5-111. 


NEGOTIABLE INSTRUMENTS. 
Accord and satisfaction. 
Payment in full written on instrument. 

Legal effect, §24-7-106. 

Receipts and releases, §24-7-106. 
Compromise and settlement. 
Payment in full written on checks, 
§24-7-106. 

Receipts and releases, §24-7-106. 
Limitation of actions, §28-3-109. 
Presumptions. 

Notary’s certificate as to notice of dishonor, 
§24-5-103. 
Releases. 
Payment in full written on check, 
§24-7-106. 
Satisfaction. 
Payment in full written on checks, 
§24-7-106. 
Receipts and releases, §24-7-106. 


NEWSPAPERS. 
News gatherers. 
Libel and slander, §24-1-208. 
Nondisclosure law for news gatherers, 
§24-1-208. 

Privileged communications, §24-1-208. 
News reporters’ privilege, §24-1-208. 
Nondisclosure law for news gatherers, 

§24-1-208. 
Privileged communications. 
News reporters’ privilege, §24-1-208. 


NEW TRIAL. 
Appeals. 
Jury cases. 


Number of new trials in jury cases, 
§27-2-101. 


NONRESIDENTS. 
Summary judgments. 
Notice of motion. 
When not required, §25-3-137. 
Exception as to constables, §25-3-138. 
Writ of error. 
Notice of intent to apply, §27-6-108. 


NONSUIT. 
New action after adverse decision, 
§28-1-105. 


NOTARIES PUBLIC. 
Depositions. 

Power to take depositions, §24-9-135. 
Presumptions. 

Negotiable instruments. 

Notary’s certificate as to notice of 
dishonor, §24-5-103. 
Sworn account from another jurisdiction, 
§24-5-107. 


NOTARIES PUBLIC —Cont’d 
Sworn accounts. 
Presumptions, §24-5-107. 


NOTES. 
Limitation of actions, §28-3-109. 


NOTICE. 
Appeals. 
Boards and commissions. 
Review of boards and commissions, 
§§27-9-107, 27-9-108. 
Criminal cases. 
Notice of appeal document is not 
jurisdictional, §27-1-123. 
Writ of error. 
Notice of intent to apply, §27-6-108. 
Writ of error coram nobis. 
Notice to opposite party, §27-7-105. 
Executions. 
Contents, §26-2-404. 
Issuance, §26-2-403. 
Sale on execution, §§26-5-101 to 26-5-103. 
Garnishment. 
Compensation due from state, §26-2-222. 
Contents, §26-2-404. 
Garnishment summons, §26-2-216. 
New employment, notice to judgment 
creditor, §26-2-225. 
Other persons holding defendant’s property, 
§26-2-207. 
Required, §26-2-403. 
Judgments and decrees. 
Address of losing party, §25-1-107. 
Military affairs. 
Active duty deployed outside US. 
Foreclosure, suspension. 
Contents of notice required to claim 
suspension, §26-1-111. 
Summary judgments. 
Notice of motion. 
When not required, §25-3-137. 
Exception as to constables, §25-3-138. 
Writ of error. 
Notice of intent to apply, §27-6-108. 


NURSES. 
Advanced practice registered nurses. 
Subpoenas. 

Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 

Subpoenas. 
Advanced practice registered nurses. 

Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 

Witnesses. 
Advanced practice registered nurses. 

Subpoenas. 

Deponents exempt from subpoena to 
trial but subject to subpoena to 
deposition, §24-9-101. 


INDEX 


O 


ORDERS OF COURT. 
Slow payment orders. 
Installment payments of judgment to stop 
garnishment, §26-2-216. 


P 


PAID IN FULL. 
Checks, etc., as payment of debt. 
Legal effect of notation of payment in full 
on face of instrument, §24-7-106. 


PARTIES. 
Address. 
Judgments and decrees. 
Address of losing party, §25-1-107. 
Court costs. 
Identification information used in collection, 
§25-1-108. 
Depositions. 
Persons before whom not taken, §24-9-136. 
Recording or transcribing any hearing 
concerning action, prohibition, 
§24-9-137. 
Identification information, §25-1-108. 
Judgments and decrees. 
Address of losing party, §25-1-107. 
Losing party. 
Address, §25-1-107. 
Multiple parties, §25-1-104. 
Multiple parties, §25-1-104. 
Summary judgments. 
Motions for summary judgment in general, 
§25-3-135. 
Witnesses. 
Competency, §24-1-201. 
Mentally ill. 
Transactions with mentally incompetent 
party. 
Testimony as to, §24-1-202. 
PARTNERSHIPS. 
Presumptions. 
Defendants, §24-5-109. 
Plaintiffs, §24-5-108. 


PATERNITY. 

Presumption of parentage, §24-7-112. 

Tests to determine parentage, §24-7-112. 

Voluntary acknowledgment of paternity, 
§24-7-113. 

PAYMENT IN FULL. 

Checks, etc., as payment of debt. 


Legal effect of notation of payment in full 
on face of instrument, §24-7-106. 


PENALTIES. 
Service of process. 
Failure to return process, §25-3-105. 


PENSIONS. 
Attachment. 
Exemption from execution, §26-2-105. 
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PENSIONS —Cont’d 
Garnishment. 
Exemption from execution, §26-2-105. 


PERPETUITIES. 
Fertile octogenarian rule. 
Rebuttable presumption, §24-5-112. 


PERSONAL INJURIES. 
Limitation of actions. _ 
Judgment for criminal conduct resulting in 
injury or death. 
Affidavit of conviction and civil judgment, 
§28-3-110. 


PERSONAL PROPERTY. 
Executions. 
Exemptions, §§26-2-1038, 26-2-104, 26-2-114, 
26-2-115. 
Levy of execution. 
Personalty levied on first, §26-3-101. 
Property subject to execution, §26-1-104. 
Judgments and decrees. 
Lien of judgment, §25-5-103. 
Repair bills. 
Presumption of reasonableness and 
necessity, §24-5-114. 


PETITIONS. 
Certiorari, §27-8-106. 


PHYSICIANS AND SURGEONS. 
Actions. 
Bills. 
Evidentiary effect, §24-5-113. 
Bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Damages. 
Bills. 
Evidentiary effect, §24-5-113. 
Depositions. 
Exemption from subpoena. 

Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 

Evidence. 
Bills. 

Prima facie evidence of necessity and 

reasonableness, §24-5-113. 
Medicai bills. 
Presumptions as to necessity and 

reasonableness, §24-5-113. 

Physician assistants act. 
Depositions. 

Exemption from subpoena. 

Deponents exempt from subpoena to 
trial but subject to subpoena for 
deposition, §24-9-101. 

Witnesses. 
Subpoenas. 

Exemption from subpoena for trial but 

not for deposition, §24-9-101. 


POPULAR NAMES OF ACTS. 
Color-of-Title Act, §§28-2-101 to 28-2-110. 
Dead Man’s Statute, §24-1-203. 
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POPULAR NAMES OF ACTS —Cont’d 
Judgments and decrees. 
Slow payment, §26-2-216. 
Savings statute, §28-1-105. 
Shield Law. 
News gatherers. 
Nondisclosure of information or sources of 
information, §24-1-208. 
Sworn accounts, §24-5-107. 
Uniform Unsworn Foreign Declarations 
Act, §24-9-301. 


POWER OF ATTORNEY. 
Confession of judgment. 
Power given before action void, §25-2-101. 


PRESUMPTIONS. 
Bailment. 
Negligence of bailee, §24-5-111. 
Clerks of court. 
Sworn account from another jurisdiction, 
§24-5-107. 
Conveyances. 
Public officers and fiduciaries. 
Conveyances of, §24-5-101. 
Death. 
Federal service, §24-5-110. 
Authenticity of federal report, §24-5-110. 
Doctor bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Executors and administrators. 
Conveyances of fiduciaries, §24-5-101. 
‘Settlements of personal representatives, 
§24-5-102. 
Fertile octogenarian rule. 
Rebuttable presumptions, §24-5-112. 
Fiduciaries. 
Conveyances of fiduciaries, §24-5-101. 
Settlements of personal representatives and 
guardians, §24-5-102. 
Guardian and ward. 
Conveyances of fiduciaries, §24-5-101. 
Settlements of guardians, §24-5-102. 
Hospital bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Illegitimate children. 
Presumption of parentage, §24-7-112. 
Limitation of actions. 
Persons over age 18 presumed competent to 
commence action, §28-1-106. 
Medical bills. 
Prima facie evidence of necessity and 
reasonableness, §24-5-113. 
Military affairs. 
Death in federal service, §24-5-110. 
Authenticity of federal report, §24-5-110. 
Prisoner of war or missing in action, 
§24-5-110. 
Authenticity of federal report, §24-5-110. 
Motor vehicle insurance. 
Subrogation actions brought by automobile 
insurance carrier, §24-5-115. 
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PRESUMPTIONS —Cont’d 
Negligence. 
Bailees, §24-5-111. 
Negotiable instruments. 
Notary’s certificate as to notice of dishonor, 
§24-5-103. 
Notaries public. 
Negotiable instruments. 
Notary’s certificate as to notice of 
dishonor, §24-5-103. 
Sworn account from another jurisdiction, 
§24-5-107. 
Parentage, §24-7-112. 
Partnerships. 
Defendants, §24-5-109. 
Plaintiffs, §24-5-108. 
Public officers and employees. 
Conveyances of public officers, §24-5-101. 
Repair bills. 
Real or personal property. 
Presumption of reasonableness and 
necessity, §24-5-114. 
Reproductive capacity. 
Continuance for life. 
Rebuttable presumption, §24-5-112. 
Sworn account from another 
jurisdiction, §24-5-107. 
Written instruments. 
Denial of instrument by successor of 
decedent, §24-5-106. 
Offered by defendant, §24-5-105. 


PRISONS AND PRISONERS. 
Appeals. 
Writ of error. 

Prosecution of writ within time 
prescribed after legal rights restored, 
§27-6-106. 

Writ of error. 
Prosecution of writ within time prescribed 
after legal rights restored, §27-6-106. 


PRIVATE INVESTIGATORS. 
Privileged communications. 
Communication between attorney and 
private detective, §24-1-209. 
Witnesses. 
Communication between attorney and 
private detective. 
Privileged, §24-1-209. 


PRIVILEGED COMMUNICATIONS. 
Attorneys at law. 
Communication between attorney and 
private detective, §24-1-209. 
Clergy. 
Testimony prohibited, §24-1-206. 
Determination of qualifications of clergy, 
§24-1-206. 
Penalty for testimony contrary to 
provisions, §24-1-206. 
Waiver, §24-1-206. 
Crisis intervention, communications 
during, §24-1-204. 
Deaf persons. 
Deaf person-interpreter privilege, §24-1-211. 
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PRIVILEGED COMMUNICATIONS 
—Cont’d 
Definitions. 

Dual party relay operators, §24-1-210. 

Interpreters, §24-1-210. 

Dual party relay operators, §24-1-210. 

Defined, §24-1-210. 

General assembly. 

Legislator-witness privilege, §24-7-114. 
Husband and wife, §24-1-201. 
Interpreters, §24-1-210. 

Defined, §24-1-210. 

Legislator-witness privilege, §24-7-114. 
News gatherers. 
Application to court of appeals by persons 
seeking information, §24-1-208. 
Nondisclosure of information or sources of 
information, §24-1-208. 
Exception as to defamatory information, 
§24-1-208. 
Private detectives. 
Communication between attorney and 
private detective, §24-1-209. 
Psychiatrists, §24-1-207. 
Spousal privilege, §24-1-201. 


PRIVILEGE TAXES. 
Deeds. 

Sale on executions, §26-5-108. 
Executions. 

Sale on executions, §26-5-108. 


PRODUCTS LIABILITY. 
Limitation of actions, §28-3-104. 


PROPERTY TAXES. 
Limitation of actions. 
Actions barred through nonpayment, 
§28-2-110. 
Presumption of ownership from payment of 
taxes, §28-2-109. 
Statute of limitations. 
Actions barred through nonpayment, 
§28-2-110. 
Presumption of ownership from payment of 
taxes, §28-2-109. 


PROTECTIVE ORDERS. 
Uniform interstate depositions and 
discovery act. 


Application for protective order or action on 
subpoena, §24-9-206. 


PSYCHIATRISTS. 
Privileged communications, §24-1-207. 


PSYCHOLOGICAL EXAMINERS. 
Senior psychological examiners. 
Witnesses. 
Subpoenas, exemption for trial but 
subject to subpoena for deposition, 
§24-9-101. 


PSYCHOLOGISTS. 
Depositions. 
Exemptions from subpoena. 
Deponents exempt from subpoena to trial 
but subject to subpoena for 
deposition, §24-9-101. 


PSYCHOLOGISTS —Cont’d 
Witnesses. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


PUBLIC OFFICERS AND EMPLOYEES. 
Depositions. 
Subpoenas. 
Exemption from subpoena. 

Deponents exempt from subpoena to 
trial but subject to subpoena for 
deposition, §24-9-101. 

Garnishment. 
Compensation due from state, §§26-2-221, 

26-2-222. 

Limitation of actions. 
Actions on public officers bonds, §28-3-110. 
Misconduct of public officers, §28-3-109. 
Presumptions. 
Conveyances of public officers, §24-5-101. 
Trial. 
Compelling attendance as witness. 
Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 
Witnesses. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


PUBLIC UTILITIES. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions. 
Electrical service, §28-3-301. 
Gas service, §28-3-303. 
Solid waste, garbage or refuse collection 
or disposal, §28-3-304. 
Water or sewer service, §28-3-302. 
Light, heat and power companies. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions, §28-3-301. 


R 


RADAR. 
Devices used to measure speed. 
Requirements for admissibility, §24-7-124. 


RADIO. 
Nondisclosure law for newsgatherers, 
§24-1-208. 


REAL ESTATE APPRAISERS. 
Limitation of actions. 
Actions arising out of appraisal activity, 
§28-3-104. 


REAL PROPERTY. 
Executions. 
Levy of execution. 
Personalty insufficient, §26-3-101. 
Property subject to execution, §26-1-104. 
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REAL PROPERTY —Cont’d 
Garnishment. 

Levy of execution on land, §26-2-210. 
Judgments and decrees. 

Lien of judgment, §25-5-101. 
Liens. 

Judgment liens, §25-5-101. 
Limitation of actions. 


Adverse possession, §§28-2-101 to 28-2-110. 


Faulty improvements. 
Injury arising during fourth year after 
completion, §28-3-202. 
Real actions, §§28-2-101 to 28-2-112. 
Repair bills. 
Presumptions. 


Reasonableness and necessity, §24-5-114. 


Statute of limitations. 


Adverse possession, §§28-2-101 to 28-2-110. 


Faulty improvements. 
Injury arising during fourth year after 
completion, §28-3-202. 
Liens, §28-2-111. 
Taxation. 
Nonpayment liens action, §28-2-110. 
Payment gives rise to presumption of 
ownership, §28-2-109. 


RECORDS. 
Child support. 
Evidence. 
Official records, §24-7-121. 
Evidence. 
Copies. 
Extract copies from records, §24-6-106. 
Officer’s duty to give copies of records, 
§24-6-105. 
Lost records, §24-8-109. 
Lost instruments. 
Evidentiary effect, §24-8-109. 
Telephones. 
Corporations. 
Subpoenas, §24-7-116. 


REGISTRATION. 
Lien of judgment, §§25-5-101 to 25-5-109. 


REGISTRATION OF INSTRUMENTS. 
Evidence. 

Loss instruments, §§24-8-101 to 24-8-110. 
Liens. 

Lien of judgment, §§25-5-101 to 25-5-109. 
Lost instruments, §§24-8-101 to 24-8-110. 


RELEASES. 
Checks. 
Payment in full written on check, 
§24-7-106. 
Construction and interpretation. 
Intention of parties, §24-7-106. 
Contracts, §24-7-106. 
Evidence, §24-7-106. 
Debtors and creditors. 
Evidence, §24-7-106. 
Debts. 
Payment in full, §24-7-106. 


RELEASES —Cont’d 
Evidence. 
Admissibility, §24-7-106. 
Contracts, §24-7-106. 
Debtors and creditors, §24-7-106. 
Negotiable instruments. 
Payment in full written on check, 
§24-7-106. 


RELIGION. 
Witnesses. 
Confidential communications with 
clergyman. 
Determination of qualifications of 
clergymen, §24-1-206. 
Penalty for testimony contrary to 
provisions, §24-1-206. 
Testimony prohibited, §24-1-206. 
Waiver, §24-1-206. 


REMAND. 
Appeals. 
Correction of record, §27-3-128. 


RENTS. 
Limitation of actiors, §28-3-109. 


REPLEVIN. 
Art works. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 


REPOSE, STATUTE OF. 
Adverse possession, §28-2-105. 


REPRODUCTIONS. 
Evidence. 
Introduction in place of original, §24-7-119. 


RESTITUTION. 
Conversion of restitution order into civil 
judgment. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 
Judgment for unpaid restitution owed 
victim. 
Conversion of restitution order into civil 
judgment. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 
RETURN DAY. 
Executions, §§26-1-401, 26-1-402. 


REVIVAL OF JUDGMENTS, §§25-4-101 to 
25-4-104. 


SALES. 
Execution sales. 
Sale on execution, §§26-5-101 to 26-5-116. 


SATISFACTION. 

Accord and satisfaction generally, 
§24-7-106. 

SATISFACTION OF JUDGMENTS. 

Bill to subject property, §26-4-102. 
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SATISFACTION OF JUDGMENTS 
—Cont’d 
Garnishment of wages. 
Notice to clerk upon satisfaction of 
judgment, §26-2-217. 
Notice to debtor, §26-2-217. 
Sale on execution. 
Setting aside satisfaction, §26-5-114. 
Setting aside satisfaction. 
Recovery of property from defendant, 
§26-1-107. 
Sale on execution, §26-5-114. 


SAVINGS STATUTE, §28-1-105. 


SCIRE FACIAS. 
Witnesses. 
Attendance. 


Failure to appear, §§24-2-102 to 24-2-106. 


SEARCHES AND SEIZURES. 
Art works. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 


SEQUESTRATION, WRIT OF. 
Art works. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 


SERVICE OF PROCESS. 
Foreign judgments. 
Enforcement actions, §26-6-105. 
Garnishment. 
Compensation due from state. 
Notice of garnishment, §26-2-222. 
Wages. 
Compensation due from employer. 
Service of garnishment summons, 
§26-2-216. 
Penalties. 
Failure to return process, §25-3-105. 
Sheriffs. 
Failure to return process. 
Penalty, §25-3-105. 
Uniform interstate depositions and 
discovery act. 
Service of subpoena, §24-9-204. 
Witnesses. 
Privilege against process during 
attendance, §24-2-105. 


SETOFFS. 
Counterclaims. 

Limitation of actions, §28-1-114. 
Judgments, §25-1-103. 


SEXUAL OFFENSES. 
Evidence. 
Minor victims, 12 or younger. 
Video recording of interview of child 
describing sexual conduct, §24-7-123. 


SHERIFFS. 
Limitation of actions. 
Actions against sureties, §§28-3-109, 
28-3-110. 
Service of process. 
Failure to return process. 
Penalty, §25-3-105. 
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SHERIFFS —Cont’d 
Statute of limitations. 
Actions against sureties, §§28-3-109, 
28-3-110. 
Summary judgments. 
Collections on causes cognizable before 
general sessions judges, §25-3-104. 


SHIELD LAW. 
Newsgatherers. 
Nondisclosure of information or sources of 
information, §24-1-208. 


SHORT TITLES. 

Personal Property Owner’s Rights and 
Garnishment Act of 1978, §26-2-101. 

Uniform Enforcement of Foreign 
Judgments Act, §26-6-101. 

Uniform Interstate Depositions and 
Discovery Act, §24-9-201. 

Uniform Unsworn Foreign Declarations 
Act, §24-9-301. 

Unsworn Foreign Declarations Act, 
§24-9-301. 


SLOW PAYMENT ORDERS. 
Installment payments of judgment to 
stop garnishment, §26-2-216. 


SOLID WASTE. 
Fees. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions, §28-3-304. 
Limitation of actions. 
Collection or reimbursement for 
underpayments or overpayments, 
§28-3-304. 


SPEECH. 
Freedom of speech. 

Board or commission ruling on license or 
permit required for engaging in 
protected activity. 

Expedited hearing and review process, 
§27-9-111. | 


SPENDTHRIFT PROVISIONS. 
Bill to compel discovery, §26-4-101. 


STATE OF TENNESSEE. 
Garnishment. 
Compensation due from state, §§26-2-221, 
26-2-222. 
Limitation of actions. 
Actions by state, §28-1-113. 


STATUTE OF LIMITATIONS. 
Absence. 
Suspension during absence from state, 
§28-1-111. 
Accountants. 
Malpractice, §28-3-104. 
Accounts and accounting. 
Mutual accounts between persons not 
merchants, §28-3-112. 
Open accounts of merchants, §28-3-111. 
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STATUTE OF LIMITATIONS —Cont’d 
Accrual of cause. 
Adverse possession. 
Indefeasible title through possession 
under state conveyance. 
Period after accrual within which 
action brought, §28-2-103. 
Agent’s liability to principal, §28-1-103. 
Commencement at time of right to make 
demand, §28-1-102. 
Minors or persons adjudicated incompetent 
at time action accrues. 
Period for commencing action after 


restoration of legal rights, §28-1-106. 


Disability at time action accrued, 
requirement, §28-1-108. 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Period for commencing action by 
representatives, after removal of 
incapacity, §28-1-106. 
Principal’s liability to surety or indorser, 
§28-1-104. 
Actions not otherwise provided for, 
§28-3-110. 
Adverse possession. 
Indefeasible title through possession under 
assurance of title, §28-2-105. 
Disabled persons. 
Possession against persons under 
disability, §28-2-106. 
Rights under other laws preserved, 
§28-2-107. 
Indefeasible title through possession under 
state conveyance, §28-2-101. 
Accrual of right of action. 
Period after accrual within which 
action brought, §28-2-103. 
Neglect to act against possessor. 
Action barred by, §28-2-102. 
School lands. 
Applicability of provisions, §28-2-104. 
Subordinate possession not adverse, 
§28-2-108. 
Taxation. 
Presumption of ownership from payment 
of taxes, §28-2-109. 

Agents. 

Accrual of agent’s liability to principal, 
§28-1-103. 

Applicability of provisions, §28-1-101. 
Actions other than real, §28-3-101. 
Foreign statutes, §28-1-112. 

Attorneys at law. 

Malpractice of attorneys, §28-3-104. 

Bond issues. 

Local governments. 
Actions on bonds, §28-3-113. 

Bonds, surety. 

Accrual of principal’s liability to surety, 
§28-1-104. 

Actions against sureties of collecting 
officers, §28-3-108. 


STATUTE OF LIMITATIONS —Cont’d 
Bonds, surety —Cont’d 
Actions on public officers’ and fiduciary 
bonds, §28-3-110. 
Child sexual abuse, civil action for injury 
or illness, §28-3-116. 
Civil rights, §28-3-104. 
Conflict of laws. 
Application of foreign statutes, §28-1-112. 
Contracts, §28-3-109. 
Counterclaims, §28-1-114. 
Criminal conduct resulting in injury or 
death, civil judgment for. 
Affidavit of conviction and civil judgment, 
§28-3-110. 
Decedents’ estates. 
Against personal representative, §28-3-102. 
Suspension pending administration of 
estate, §28-1-110. 
Demand notes, §28-3-109. 
Disaster, extension during, §28-1-116. 
Dismissed federal court actions, 
§28-1-115. 
Executors and administrators. 
Actions against. personal representative, 
§28-3-102. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Extension during disaster, §28-1-116. 
False imprisonment, §28-3-104. 
Fiduciaries. 
Actions on fiduciary bonds, §28-3-110. 
Fifteen year. 
Municipal bond issues, §28-3-113. 
Foreign statutes. 
Applicability, §28-1-112. 
Four year. 
Real property. 
Faulty improvements, §28-3-202. 
Surveys. 
Faulty surveying, §28-3-114. 
Gambling. 
Recovery of gambling losses, §28-3-106. 
Generally. 
Actions not otherwise provided for, 
§28-3-110. 
Guardian and ward. 
Actions on fiduciary bonds, §§28-3-109, 
28-3-110. 
Improvements. 
Actions for defective improvement of real 
estate, §28-3-202. 

Definitions, §28-3-201. 

Injury during fourth year after 
completion, §28-3-203. 

Limitation not defense for party in 
possession, guilty of fraud or who 
conceals cause of action, §28-3-205. 

New cause of action not created, 
§28-3-204. 

Periods otherwise fixed not extended, 
§28-3-204. 

Surveying. 
Actions for faculty surveying, §28-3-114. 
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STATUTE OF LIMITATIONS —Cont’d 
Indorsement. 
Accrual of principal’s liability to indorser, 
§28-1-104. 
Injunctions. 
Suspension during injunction, §28-1-109. 
Judgment lien. 
Period of validity, §25-5-105. 
Judgments and decrees. 
Actions on judgments and decrees, 
§28-3-110. 
Lien of judgment. 
Execution deadline, §25-5-105. 
Legal disability. 
Adverse possession. 
Indefeasible title through possession 
under assurance of title. 
Possession against persons under 
disability, §28-2-106. 
Person under 18 years or incompetent at 
time action accrues. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 

Period for commencing action by 
representatives, after removal of 
incapacity, §28-1-106. 

Period for commencing action when legal 
rights restored, §28-1-106. 

Disability at time action accrued, 
requirement, §28-1-108. 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Real actions. 
Liens. 
Period of validity, §28-2-111. 
Libel and slander. 
Libel actions, §28-3-104. 
Slander actions, §28-3-103. 
Liens. 
Judgment liens. 
Period of validity, §25-5-105. 
Real actions, §28-2-111. 

Extension of liens, §28-2-111. 

Period of validity, §28-2-111. 
Disabled persons, §28-2-111. 
School lands, §28-2-111. 

Local governments. 

Bond issues. 

Actions on bonds, §28-3-113. 

Malpractice. 

Accountants, §28-3-104. 

Attorney malpractice, §28-3-104. 
Marriage. 

Breach of marriage promise, §28-3-104. 
Mental health. 

Person adjudicated incompetent at time 

action accrues. 
Action barred by nonpayment of taxes. 
Inapplicability, §28-2-110. 

Period for commencing action by 
representatives, after removal of 
incapacity, §28-1-106. 

Period for commencing action when legal 
rights restored, §28-1-106. 

Disability at time action accrued, 
requirement, §28-1-108. 


STATUTE OF LIMITATIONS —Cont’d 
Mental health —Cont’d 
Person adjudicated incompetent at time 
action accrues —Cont’d 

Period for commencing action when legal 

rights restored —Cont’d 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Merchants. 
Accounts. 

Mutual accounts between persons not 
merchants, §28-3-112. 

Open accounts of merchants, §28-3-111. 

Minors. 
Person under 18 years at time action 
accrues. 

Action barred by nonpayment of taxes. 

Inapplicability, §28-2-110. 

Period for commencing action by 
representatives, after removal of 
incapacity, §28-1-106. 

Period for commencing action when legal 
rights restored, §28-1-106. 

Disability at time action accrued, 
requirement, §28-1-108. 
Disability inapplicable, §28-1-107. 
Two or more disabilities, §28-1-108. 
Mortgages and deeds of trust. 
Liens claimed for mortgages or deeds of 
trust. 
Period of validity, §28-2-111. 
Negotiable instruments, §28-3-109. 
New action after adverse decision, 
§28-1-105. 
Ninety day. 
Gambling losses, §28-3-106. 
Notes, §28-3-109. 
One year. 
Libel, §28-3-104. 
Malpractice. 

Attorney malpractice, §28-3-104. 

New action after adverse decision, 
§28-1-105. 

Real estate appraisers, §28-3-104. 

Real property. 

Faulty improvements. 

Injury arising during fourth year after 
completion, §28-3-203. 
Torts. 
Personal tort actions, §28-3-104. 
Personal injury. 
Action on judgment for criminal conduct 
resulting in injury or death. 

Affidavit of conviction and civil judgment, 

§28-3-110. 
Products liability actions, §28-3-104. 
Property taxes. 
Actions barred through nonpayment, 
§28-2-110. 
Presumption of ownership from payment of 
taxes, §28-2-109. 
Public officers and employees. 
Actions on public officers’ bonds, §28-3-110. 
Misconduct of public officers, §28-3-109. 
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STATUTE OF LIMITATIONS —Cont’d 
Public utilities. 
Collection or reimbursement for 
underpayments or overpayments. 

Electrical service, §28-3-301. 

Gas service, §28-3-303. 

Water or sewer service, §28-3-302. 

Real actions. 
Adverse possession, §§28-2-101 to 28-2-110. 
Disabled persons. 
Liens. 
Period of validity, §28-2-111. 
Faulty improvements. 

Injury arising during fourth year after 

completion, §§28-3-202, 28-3-203. 
Liens. 

Extension of liens, §28-2-111. 

Period of validity, §28-2-111. 
Disabled persons, §28-2-111. 
School lands, §28-2-111. 

Mortgages and deeds of trust. 

Liens claimed for mortgages or deeds of 
trust. 

Period of validity, §28-2-111. 
School lands. 
Adverse possession. 
Indefeasible title through possession 
under state conveyance. 
Applicability of provisions to school 
lands, §28-2-104. 

Liens on school lands. 

Period of validity, §28-2-111. 
Taxation. 

Action barred by nonpayment of taxes, 
§28-2-110. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Presumption of ownership from payment 
of taxes, §28-2-109. 

Real estate appraisers. 
Actions arising out of appraisal activity, 
§28-3-104. 
Rents, §28-3-109. 
Savings statute, §28-1-105. 
Seven year. 
Adverse possession, §§28-2-101, 28-2-102. 
Executors and administrators. 
Actions against, §28-3-101. 
Sexual offenses. 
Child sexual abuse, civil action for injury or 
illness, §28-3-116. 
Sheriffs. 
Actions against sureties, §§28-3-109, 
28-3-110. 
Six month. 
Slander, §28-3-103. 
Six year. 
Clerks. 

Sureties. 

Action against surety for conduct of 
clerk, §28-3-109. 
Contracts, §28-3-109. 
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STATUTE OF LIMITATIONS —Cont’d 
Six year —Cont’d 
Executors and administrators. 
Sureties. 

Action against surety for conduct of 
executor or administrator, 
§28-3-109. 

Guardians. 

Sureties. 

Action against surety for conduct of 
guardian, §28-3-109. 

Public officers. 

Sureties. 

Action against surety for conduct of 
officer, §28-3-109. 

Rent, §28-3-109. 

Sheriffs. 

Sureties. 

Action against surety for conduct of 

sheriff, §28-3-109. 
Slander actions, §28-3-103. 
State of Tennessee. 

Actions by state, §28-1-113. 

Statutory penalties, §28-3-104. 
Statutory violations, §28-3-105. 
Suretyship. 

Accrual of principal’s liability to surety, 

§28-1-104. 
Surveys and surveyors. 

Actions for faulty surveying, §28-3-114. 

Faulty surveying. 

Actions for faulty surveying, §28-3-114. 
Suspension of period. 

Absence from state, §28-1-111. 

Administration of estate, §28-1-110. 

Injunctions. 

Commencement of action stayed by 
injunction, §28-1-109. 

Minor or person adjudicated incompetent at 
time action accrues, §§28-1-106 to 
28-1-108. 

Taxation. 
Real actions, §§28-2-109, 28-2-110. 
Ten year. 

Cases not specifically provided for, 
§28-3-110. 

Clerks. 

Bonds, surety. 

Action against clerk on bond, §28-3-110. 

Demand notes, §28-3-109. 

Executors and administrators. 

Bonds, surety. 

Action against executor or 
administrator on bond, §28-3-110. 

Guardians. 

Bonds, surety. 

Action against guardian on bond, 
§28-3-110. 

Judgments and decrees, §28-3-110. 

Lien of judgment. 

Execution deadline, §25-5-105. 

Liens. 

Real estate liens, §28-2-111. 
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STATUTE OF LIMITATIONS —Cont’d 
Ten year —Cont’d 
Public officers. 

Bonds, surety. 

Action against officer on bond, 
§28-3-110. 
Sheriffs. 
Bonds, surety. 
Action against sheriff on bond, 
§28-3-110. 
Third-party complaints, §28-1-114. 
Thirty year. 
Adverse possession. 
Title assured by revocation of grant, etc., 
for thirty years, §28-2-105. 
Three year. 
Child sexual abuse, civil action for injury or 
illness. 

Three years from time of discovery, 

§28-3-116. 
Judgments and decrees. 
Lien of judgment. 
Execution deadline, §25-5-105. 
Persons under disability upon accrual. 
Removal of disability, §28-1-106. 
Sureties of collecting officer, §28-3-108. 
Tax sales of real property. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Torts. 

Property tort actions, §28-3-105. 

Utility charges, §§28-3-301 to 28-3-304. 
Torts. 

Personal tort actions, §28-3-104. 

Property tort actions, §28-3-105. 
Twenty year. 

Property taxes. 

Actions barred through nonpayment, 
§28-2-110. 

Presumption of ownership from payment 
of taxes, §28-2-109. 

Two year. 

Gambling losses. 

Creditor of loser, §28-3-106. 

Usury, §28-3-107. 
United States. 

Dismissed federal court actions, §28-1-115. 
Usury, §28-3-107. 
Wrongful death. 

Action on judgment for criminal conduct 

resulting in injury or death. 

Affidavit of conviction and civil judgment, 

§28-3-110. 


STATUTE OF REPOSE. 
Adverse possession, §28-2-105. 


STAYS. 
Appeals. 
Bond required in civil matters, §27-1-124. 
Foreign judgments. 
Enforcement, §26-6-106. 
Garnishment. 
Stayed until choses in action become due, 
§26-2-211. 


STAYS —Cont’d 
Garnishment —Cont’d 
Wages. 
Installment payments to obtain stay of 
garnishment against wages, 
§§26-2-216 to 26-2-219. 


STOCK AND STOCKHOLDERS. 
Executions. 
Sale on execution. 
Transfer of corporate stock, §26-5-106. 


SUBPOENAS. 
Applicability of civil procedure Rule 45, 

§24-2-107. 

Civil procedure. 

Applicability of Rule 45, §24-2-107. 
Contempt. 

Language required in subpoenas, §24-2-108. 
Depositions. 

Exemptions. 

Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 

Exemptions. 
Depositions. 

Deponents exempt from subpoena to trial 
but subject to subpoena to deposition, 
§24-9-101. 

Foreign jurisdictions. 
Uniform interstate depositions and 
discovery act, §§24-9-201 to 24-9-207. 
Language required in subpoenas, 
§24-2-108. 
Telephones. 
Corporations. 

Records, §24-7-116. 

Uniform interstate depositions and 

discovery act, §§24-9-201 to 24-9-207. 

Application for protective order or action on 
subpoena, §24-9-206. 
Attorneys’ fees and costs. 

Granting motion to quash or modify 
subpoena, §24-9-207. 

Compliance with civil procedure rules 
relative to discovery, §24-9-205. 

Definitions, §24-9-202. 

Issuance of subpoena, §24-9-203. 

Service of subpoena, §24-9-204. 

Short title, §24-9-201. 

Witnesses. 

Applicability of civil procedure Rule 45, 

§24-2-107. 


SUBROGATION. 
Motor vehicle insurance. 
Presumptions in subrogation actions 
brought by automobile insurance 
carrier, §24-5-115. 


SUMMARY JUDGMENTS. 
Accommodation endorsers. 
Applicability of provisions as to sureties, 
§25-3-126. 
Attorneys at law, §§25-3-119 to 25-3-121. 
Motion against attorney, §25-3-119. 
Jurisdiction, §25-3-120. 


ee » 


Oe ee 


697 


SUMMARY JUDGMENTS —Cont’d 
Attorneys at law —Cont’d 

Motion against attorney —Cont’d 

Striking attorney from rolls, §25-3-121. 
Bonds, surety, §§25-3-122 to 25-3-132. 

Motion against cosurety, §25-3-127. 

Fact of cosuretyship. 

Trial of fact, §25-3-133. 

Motion by surety, §25-3-122. 
Accommodation endorsers, §25-3-126. 
Fact of suretyship. 

Trial of fact, §25-3-132. 

Joint or several motion, §25-3-123. 

Judgment. 

Amount of judgment, §25-3-134. 

Jurisdiction, §25-3-129. 

Special courts, §25-3-130. 

Personal representatives, §25-3-128. 

Records. 

Production of records, §25-3-131. 

Stayors, §25-3-125. 

Surety on confessed judgment, §25-3-124. 
Motion on defective bond, §25-3-136. 
Trial of fact of suretyship, §25-3-132. 

Child support. 

Wrongful imposition of obligation on person 
protected under servicemembers civil 
relief act. 

Return and reimbursement of funds, 

§25-3-144. 
Circuit courts. 

Concurrent jurisdiction of all motions, 

§25-3-141. 
Clerks of court. 

Deputy clerk. 

Judgment against, §25-3-113. 

Grounds for motion against clerk, 

§25-3-111. 
Constables. 

Collections on causes cognizable before 
general sessions judge, §25-3-104. 

Notice to constables of motion, §25-3-138. 

Coroners. 

Collections on causes cognizable before 

general sessions judge, §25-3-104. 
Costs. 

Security for costs. 

Plaintiff may be required to give, 

§25-3-139. 
County trustees. 
Motion against, §25-3-117. 
Cumulative nature of remedy, §25-3-143. 
Damages. 

Amount of recovery, §25-3-142. 
Deputy clerk of court. 

Judgment against, §25-3-113. 
Executions, §§25-3-101 to 25-3-114. 

Motion against executive officer. 

Death of officer or surety. 

Revival, §25-3-106. 
Defenses. 
Inability to return, §25-3-110. 
Proof of return from another county, 
§25-3-109. 
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SUMMARY JUDGMENTS —Cont’d 
Executions —Cont’d 
Motion against executive officer —Cont’d 
Evidence. 
Execution as evidence, §25-3-107. 
Receipt of execution by officer, 
§25-3-108. 
Execution as evidence, §25-3-107. 
Motion by defendant, §25-3-102. 
Motion by plaintiff, §25-3-101. 
Motion for costs, §25-3-103. 
Motion for executive officer, §25-3-114. 
Executors and administrators. 
Applicability of remedies of sureties, 
§25-3-128. 
Jurisdiction. 
Circuit court. 
Concurrent jurisdiction of all motions, 
§25-3-141. 
Motion against attorney, §25-3-120. 
Motion against deputy sheriff, §25-3-116. 
Motion by surety, §25-3-129. 
Special courts, §25-3-130. 
Motion on bond, §25-3-115. 
Motion. 
Clerks of court. 
Grounds for motion against clerk, 
§25-3-111. 
Parties. 
Motions for summary judgment in 
general, §25-3-135. 
Special commissioners. 
Liability on motion, §25-3-112. 
Notice of motion. 
When not required, §25-3-137. 
Exception as to constables, §25-3-138. 
Parties. 
Motions for summary judgment in general, 
§25-3-135. 
Sheriffs. 
Collections on causes cognizable before 
general sessions judge, §25-3-104. 
Special commissioners. 
Liability on motion, §25-3-112. 
Stayors. 
Applicability of provisions as to sureties, 
§25-3-125. 
Taxation. 
Motion against tax collector, §25-3-118. 
Venue, §25-3-140. 


SUMMONS AND PROCESS. 
Garnishment. 
Summons of garnishee, §26-2-203. 
Mailing copy of summons to judgment 
debtor, §26-2-406. 
Notice, §26-2-403. 


SUPPORT AND MAINTENANCE. 
Desertion and nonsupport. 
Execution. 
Exemptions. 
Property exempt in hands of spouse or 
children, §26-2-109. 
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SUPREME COURT. 
Appeals. 
Opinions. 
Written opinions, §27-1-118. 
Furnishing to counsel, §27-1-119. 
County courts. 
Appeal from county court to appellate court, 
§27-4-102. 
Executions. 
Return day, §26-1-401. 
Time of issuance from supreme court, 
§26-1-202. 
When returnable, §26-1-401. 


SURETYSHIP. 
Limitation of actions. 
Accrual of principal’s liability to surety, 
§28-1-104. 


SURVEYS AND SURVEYORS. 
Limitation of actions. 
Actions for faulty surveying, §28-3-114. 
Faulty surveying. 
Actions for faulty surveying, §28-3-114. 


SWORN ACCOUNTS. 
Actions. 
Presumptions, §24-5-107. 
Clerks of court. 
Presumptions, §24-5-107. 
Notaries public. 
Presumptions, §24-5-107. 
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TAXATION. 
Executions. 
Sale on execution. 
Unpaid taxes, §26-5-108. 
Limitation of actions. 
Real action. 

Action barred by nonpayment of taxes, 

§28-2-110. 
Sale of property. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Sale of property. 
Limitation of actions. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Statute of limitations. 
Sale of property. 

Challenge to title of parcel conveyed 
pursuant to tax proceeding, 
§28-2-112. 

Summary judgments. 
Motion against tax collector, §25-3-118. 


TAX DEEDS. 
Executions. 
Sale on execution, §§26-5-111 to 26-5-113. 


TELEPHONES. 
Corporations. 
Records. 
Evidence, §24-7-116. 
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TELEPHONES —Cont’d 
Corporations —Cont’d 
Records —Cont’d 
Subpoenas, §24-7-116. 
Evidence. 
Corporations. 
Records, §24-7-116. 
Records. 
Corporations. 
Subpoena, §24-7-116. 
Subpoenas. 
Corporations. 
Records, §24-7-116. 


TELEVISION. 
Evidence. 
Child’s testimony. 
Closed circuit television, §24-7-120. 
Nondisclosure for newsgatherers, 
§24-1-208. 


THIRD PARTIES. 
Limitation of actions. 
Third-party complaints, §28-1-114. 


TIME. 
Appeals. 
Certiorari. 
Time of trial, §27-8-115. 
Writ of error coram nobis. 
Petition, §27-7-103. 
Time for application, §§27-6-103 to 
27-6-105. 
Executions. 
Time of issuance, §§26-1-202, 26-1-203. 


TORTS. 
Civil rights. 
Punitive damages, §28-3-104. 
Limitation of actions. 
Personal tort actions, §28-3-104. 
Property tort actions, §28-3-105. 
Loss of consortium. 
Wife’s loss, §25-1-106. 


TRAFFIC LAWS. 
Speed. 
Radar and other devices to measure speed. 
Requirements for admissibility of 
evidence, §24-7-124. 


TRIAL. 


Attorneys at law. 


Compelling attendance as witness. 

Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 

Evidence. 
Compelling witness testimony. 

Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 

Public officers and employees. 
Compelling attendance as witness. 

Witness exempt from subpoena to trial, 
but subject to subpoena as deponent, 
§24-9-101. 
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TRUSTS AND TRUSTEES. 
Spendthrift provisions. 
Bill to compel discovery relevant to 
spendthrift trusts, §26-4-101. 


U 


UNIFORM LAWS. 
Discovery. 
Uniform interstate depositions and 
discovery act, §§24-9-201 to 24-9-207. 
Foreign judgments. 
Enforcement of foreign judgments act. 
General provisions, §§26-6-101 to 
26-6-108. 
Subpoenas. 
Uniform interstate depositions and 
discovery act, §§24-9-201 to 24-9-207. 
Unsworn foreign declarations act, 
§§24-9-301 to 24-9-308. 


UNITED STATES. 
Courts. 
Dismissed federal court actions. 
Limitation of actions. 
Filing in appropriate state court, 
§28-1-115. 
Depositions. 
Officers and employees. 
Exemption from subpoena. 

Deponents exempt from subpoena to 
trial but subject to subpoena to 
deposition, §24-9-101. 

Witnesses. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


UNSWORN FOREIGN DECLARATIONS, 
§§24-9-301 to 24-9-308. 

Applicability of provisions, §24-9-303. 

Construction of provisions, §24-9-307. 

Definitions, §24-9-302. 

Effect same as sworn declaration, 
§24-9-304. 

Electronic signatures in global and 
national commerce act, relation to, 
§24-9-308. 

Form, §24-9-306. 

Inapplicability of provisions, §24-9-303. 

Language required, §24-9-306. 

Medium in which declaration made, 
§24-9-305. 

Presentation method, §24-9-305. 

Title of act, §24-9-301. 

Uniform application of provisions, 
§24-9-307. 

Validity, §24-9-304. 


UTILITY DISTRICTS. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions, §§28-3-301 to 
28-3-304. 


INDEX 
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VENUE. 
Summary judgments, §25-3-140. 


VICTIMS OF CRIME. 
Conversion of restitution order into civil 
judgment. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 
Judgment for unpaid restitution owed 
victim. 
Conversion of restitution order into civil 
judgment. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 
Restitution. 
Limitation of actions on enforcement of 
judgment, §28-3-110. 
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WAGES. 
Garnishment. 
Compensation due from state, §26-2-221. 
Answer by budget officer, §26-2-222. 
Failure of budget officer to answer. 
Conditional judgment against state, 
§26-2-222. 
Notice, §26-2-222. 
Scire facias. 
Final judgment against state upon 
return of scire facias, §26-2-222. 
Issuance after entry of conditional 
judgment against state, §26-2-222. 
Withholding, §26-2-222. 
Earnings due from employer, §26-2-214. 
Withholding, §26-2-214. 
Employer to remit withheld moneys to 
court, §26-2-215. 
Installment payments to obtain stay of 
garnishment against wages, §26-2-216. 
Failure to make payments, §§26-2-216, 
26-2-217. 
Notice to debtor, §26-2-216. 
Record of payments, §26-2-217. 
Written agreement for, §26-2-218. 
Failure to comply with agreement, 
§26-2-219. 
No wages due garnisheed employee. 
Judgment null and void, §26-2-223. 


WATER SUPPLY AND WATERWORKS. 
Collection or reimbursement for 
underpayments or overpayments. 
Limitation of actions, §28-3-302. 


WILLS. 
Dead man’s statute, §24-1-203. 
Evidence. 

Dead man’s statute, §24-1-203. 


WITNESSES. 
Advanced practice registered nurses. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 


WITNESSES —Cont’d 
Attendance. 
Duty to attend, §24-2-101. 
Failure to appear. 
Circuit court. 
Scire facias, §24-2-103. 
Penalty, §24-2-102. 
Scire facias, §24-2-106. 
Circuit court, §24-2-103. 
General sessions judge, §24-2-104. 
Recovery of penalty by, §24-2-102. 
Per diem, §§24-4-101 to 24-4-103. 
Privilege against process during 
attendance, §24-2-105. 
Probate of attendance, §24-4-106. 
Attorneys at law. 
Communication between attorney and 
private detective. 
Privileged, §24-1-209. 
Compelling attendance as witness. 
Witness exempt from subpoena for trial 
but not for deposition, §24-9-101. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Chiropractors. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Clergymen. 
Confidential communications. 
Testimony prohibited, §24-1-206. 
Determination of qualifications for 
clergymen, §24-1-206. 
Penalty for testimony contrary to 
provisions, §24-1-206. 
Waiver, §24-1-206. 
Clerks of court. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Compensation. 
Mileage. 
Basic mileage, §24-4-101. 
Travel advances in criminal cases, 
§24-4-106. 
Witness before justice, §24-4-103. 
Witness residing outside county, 
§24-4-102. 
Number of appearances compensated. 
Maximum number, §24-4-104. 
Payment, §24-4-106. 
Per diem. 
Basic per diem, §24-4-101. 
Witness before justice, §24-4-103. 
Witness residing outside county, 
§24-4-102. 
Probate of attendance, §24-4-106. 


Recovery from successful party, §24-4-107. 


Settlement of case. 
One day’s attendance, §24-4-105. 
Competency. 
Husband and wife, §24-1-201. 
Parties, §24-1-201. 
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WITNESSES —Cont’d 
Counties. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Courts. 
Custodians of medical records. 
Exemption from trial subpoena, 
§24-9-101. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Criminal law and procedure. 
Clergymen. 
Confidential communications. 
Testimony prohibited, §24-1-206. 
Dead man’s statute, §24-1-203. 
Deaf persons, §24-1-211. 
Interpreters, §24-1-211. 
Decedents’ estates. 
Transactions with decedent. 
Testimony as to, §24-1-203. 
Definitions. 
Deaf persons, §24-1-211. 
Dentists. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Deponents not subject to subpoena as 
trial witnesses, §24-9-101. 
Expert witnesses. 
Medical findings. 
Opinions as to, §24-7-115. 
Fees. 
Attendance. 
Number of appearances compensated. 
Maximum number, §24-4-104. 
Per diem, §§24-4-101 to 24-4-103. 
Probate of attendance, §24-4-106. 
Settlement of case. 


Number of days’ attendance, §24-4-105. 


Mileage. 
Basic mileage, §24-4-101. 
Travel advances in criminal cases, 
§24-4-106. 
Witness before justice, §24-4-103. 
Witness residing outside county, 
§24-4-102. 
Per diem. 
Basic per diem, §24-4-101. 
Travel advances in criminal cases, 
§24-4-106. 
Witness before justice, §24-4-103. 
Witness residing outside county, 
§24-4-102. 


Recovery from successful party, §24-4-107. 


Settlement of case. 
One day’s attendance, §24-4-105. 
General assembly. 
Subpoena of members. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Guardian and ward. 
Transactions with ward. 
Testimony as to, §24-1-2038. 
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WITNESSES —Cont’d 
Husband and wife. 
_ Competency, §24-1-201. 
Spousal privilege, §24-1-201. 
Interpreters. 
Deaf persons, §24-1-211. 
Jails and jailers. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Mental health. 
Transactions with mentally incompetent 
party. 
Testimony as to, §24-1-202. 
Misdemeanors. 
Clergymen. 
Confidential communications. 
Testimony prohibited, §24-1-206. 
Municipal corporations. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Newsgatherers. 
Nondisclosure law, §24-1-208. 
Parties. 
Competency, §24-1-201. 
Mentally ill. 
Transactions with mentally incompetent 
party. 
Testimony as to, §24-1-202. 
Persons exempt from subpoena as trial 
witness. 
Deponent subject to subpoena for 
deposition, §24-9-101. 
Physicians and surgeons. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Private detectives. 
Communication between attorney and 
private detective. 
Privileged, §24-1-209. 
Psychiatrists. 
Communications between psychiatrist and 
patient, §24-1-207. 
Public officers and employees. 
Subpoenas. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Religion. 
Confidential communications with 
clergymen. 
Determination of qualifications of 
clergymen, §24-1-206. 
Penalty for testimony contrary to 
provisions, §24-1-206. 
Testimony prohibited, §24-1-206. 
Waiver, §24-1-206. 


WITNESSES —Cont’d 
Scire facias. 
Attendance. 
Failure to appear, §§24-2-102 to 24-2-106. 
Service of process. 
Privilege against process during 
attendance, §24-2-105. 
Settlement. 
Compensation. 
One day’s attendance, §24-4-105. 
Sexually abused children. 
Audio-visually recorded testimony, 
§24-7-117. 
Video recording of interview of child 
describing sexual conduct. 
Admissibility, §24-7-123. 
Subpoenas. 
Exemption from subpoena for trial but not 
for deposition. 
Persons exempt, §24-9-101. 
United States. 
Subpoena of officers. 
Exemption from subpoena for trial but 
not for deposition, §24-9-101. 
Video recording of interview of child 
describing sexual conduct. 
Admissibility, §24-7-123. 


WORKS OF ART. 
Attachment, execution, etc. 
Restrictions on attaching, etc., works of art, 
§28-3-115. 


WRITS. 
Appeals. 
Writ of error, §§27-6-101 to 27-6-112. 
Writ of error coram nobis, §§27-7-101 to 
27-7-108. 
Coram nobis. 
Writs of error coram nobis, §§27-7-101 to 
27-7-108. 
Executions. 
Writ of garnishment, §26-2-224. 
Writ of possession, §26-1-101. 
Notice of intent to apply for writ of 
error, §27-6-108. 


WRITTEN INSTRUMENTS. 
Presumptions. 
Denial of instrument by successor of 
defendant, §24-5-106. 
Offered by defendant, §24-5-105. 


WRONGFUL DEATH. 
Limitation of actions. 
Judgment for criminal conduct resulting in 
injury or death. 
Affidavit of conviction and civil judgment, 
§28-3-110. 
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